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VOLUME THREE 
CODE OF CIVIL PROCEDURE 


Code Civ. Proc.—1 


CODE OF CIVIL PROCEDURE 


SIX PARTS. 


PART I. COURTS OF JUSTICE. 
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TPA ned BY ood 
COURTS OF JUSTICE, Chap. 1 to 22. 


CONTENTS OF PART I. 
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Chap. 1 to. 7. 
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8783, 8784] COURTS OF JUSTICE. [Part I 


Persons SpEcIALLY INvEsSTED WirH POWERS OF A JUDICIAL NATURE—JURIES 
AND JuRORS, Chap. 18 to 19. . 
18. Different Kinds of Juries Defined. 
14. Qualifications and Exemptions of Jurors. 
15. Selecting and Returning Jurors. 
16. Drawing and Summoning Jurors for Courts of Record. 
17. Summoning Jurors for Justice and Inferior Courts and Courts 
of Inquest. 
18. Enforcing Obedience to Summons. 
19. Impaneling Grand and Trial Juries and Juries of Inquest. 


STENOGRAPHERS, Chap. 20. 
Chapter 20. Stenographers. 


ATTORNEYS AND COUNSELORS-AT-LAw, Chap. 21 and 22. 
Chapter 21. Qualifications, Admission, License, and Disbarment of Attorneys. 
22. General Provisions Relating to the Powers, Duties, Liabilities, 
and Compensation of Attorneys. 


CHAPTER 1. 
DESIGNATION OF COURTS OF JUSTICE AND OF RECORD, 


Section 8783. Title and Division of This Volume, 
8784. The Several Courts of This State. 
8785. Courts of Record. 


8783. Title and division of this volume. This act shall be known as | 
the Code of Civil Procedure of Montana, and is divided into six parts, as 
follows: 

Part I. Courts of Justice. 

II. Judicial Remedies. 

Ill. Civil Actions. 

IV. Special Proceedings of a Civil Nature. 
V. Evidence. 

VI. Definitions and General Provisions. 


History: En. Sec. 1, C. Civ. Proc. 1895; Cited or applied as section 1, Code of 
re-en. Sec. 6237, Rev. C. 1907. Cal. C. Civ. Civil Procedure, in State ex rel. Nissler v. 
Proc. Sec. 1. Donlan, 32 Mont. 256, 264, 80 Pac. 244. 


8784. The several courts of this state. The following are courts of 
justice of this state: 

1. The court of impeachment. 

2. The supreme court. 

3. The district courts. 

4. The justices’ courts. 

5. The police courts, and such other inferior courts as the ibvislatine 
assembly may establish in any incorporated city or town. 


History: En. Sec. 2, C. Civ. Proc. 1895; Codes, in State v. Jackson, 58 Mont. 90, 
re-en. Sec. 6238, Rev. C. 1907. Cal. ©. Civ. 100, 190 Pac. 295. 
Proc. Sec. 33. 


For articles on ‘‘Courts,” see California 
Cited or applied as section 6238, Revised Jurisprudence and 7 R. C. L. 969. 
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Ch. 1-3] SUPREME COURT. [8785-8789 


8785. Courts of record. The courts enumerated in the first three sub- 
divisions of the last preceding section, and only those courts, are courts of 
record. 


History: En. Sec. 3, C. Civ. Proc. 1895; re-en. Sec. 6239, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 34. 


CHAPTER 2. 
COURT OF IMPEACHMENT. 
Section 8786. Members of the Court. 
8787. Jurisdiction. 
8788. Officers of the Court. 
8789. Trial of Impeachments Provided for in the Penal Code. 


8786. Members of the court. The court of impeachment is the senate. 
When sitting as such court, the senators must be upon oath or affirmation. 
No person shall be convicted without a concurrence of two-thirds of the 
senators elected. 


History: En. Sec. 6, C. Civ. Proc. 1895; re-en. Sec. 6240, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 36. 


8787. Jurisdiction. The court has jurisdiction to try impeachments, 
when presented by the house of representatives, of the governor, and other 
state and judicial officers, except justices of the peace, for high crimes and 
misdemeanors or malfeasance in office. 


History: En. Sec. 7, C. Civ. Proc. 1895; re-en. Sec. 6241, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 37. 


8788. Officers of the court. The officers of the senate are officers of 
the court. ; 


History: En. Sec. 8, C. Civ. Proc. 1895; re-en. Sec. 6242, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 38. 


8789. Trial of impeachments provided for in the Penal Code. Pro- 
ceedings on trial of impeachments are provided for in the Penal Code. 


History: En. Sec. 9, OC. Civ. Proc. 1895; re-en. Sec. 6243, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 39. 


CHAPTER 3. 
SUPREME COURT. 


Section 8790. Justices—Number Increased to Five—Election and Term of Office. 
8791. Term of Office and Designation of First Additional Justice. 
8792. Term of Office and Designation of Second Additional Justice. 
8793. Qualifications, Salary, Powers, and Duties of Additional Justices, 
8794. Declaration of Purpose of Law. 
8795. Law Declared an Emergency Measure. 
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Grant Injunctions When Rights of the Public Require. 
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8811. Emergency Clause. 
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8790-8796 | COURTS OF JUSTICE. [Part Ll 


8790. Justices—Number increased to five—Election and term of office. 
On and after September 1, 1919, the supreme court shall consist of a chief 
justice and four associate justices, who shall be elected by the qualified 
electors of the state at large at the general state elections next preceding 
the expiration of the terms of office of their predecessors, respectively, and 
shall hold their offices for the term of six years from and after the first 
Monday of January next succeeding their election. 


History: En. Sec. 12, C. Civ. Proc. 1895; Ch. 31, Ex. L. 1919. Cal. ©. Civ. Proc. 
re-en. Sec. 6244, Rev. C. 1907; amd. Sec. 1, Sec. 40. 


8791. Term of office and designation of first additional justice. The 
first term of office of one of the additional justices of the supreme court 
hereby provided for shall extend from the first day of September, 1919, to 
the first Monday of January, 1921; and John Hurley of Valley county, 
Montana, is hereby named as said justice of the supreme court, and he 
shall hold said office for said term. 

History: En. Sec. 2, Ch. 31, Ex. L. 1919. 


8792. Term of office and designation of second additional justice. The 
first term of office of the other said additional justice of the supreme court 
hereby provided for shall extend from the first day of September, 1919, 
to the first Monday of January, 1923; and George Y. Patten of Gallatin 
county, Montana, is hereby named as said additional justice of the supreme 
court, and he shall hold office for said term. 

History: En. Sec. 3, Ch. 31, Ex. L. 1919. 


8793. Qualifications, salary, powers, and duties of additional justices. 
The qualifications, salary, powers, jurisdiction, and duties of each of the 
additional justices herein provided for shall be in all respects similar to 
those now possessed, had, enjoyed, and required, by virtue of law, of the 
justices of the supreme court as heretofore constituted. 

History: En. Sec. 4, Ch. 31, Ex. L. 1919. 


8794. Declaration of purpose of law. It is the purpose and intention 
of this act to exercise the power vested in the legislative assembly by 
section 5 of article VIII of the constitution of the state of Montana to 
increase the number of justices of the supreme court to not less nor more 
than five, and all acts and.parts of acts now in effect relating to the 
supreme court of the state of Montana, and the justices thereof, shall 
apply with full force and effect to the additional justices herein pro- 
vided for. f 

History: En. Sec. 5, Ch. 31, Ex. L. 1919. 


8795. Law declared an emergency measure. This act is declared to be 
an emergency law, and a law necessary for the immediate preservation of 
public peace and safety. 

History: En. Sec. 6, Ch. 31, Ex. L. 1919. 


8796. Salaries of justices of supreme court. The annual salary of each 
justice of the supreme court is six thousand dollars. 


History: En. Sec. 1, Ch. 43, L. 1905; Note.—See, also, section: 378, Political 
re-en. Sec. 291, Rev. C. 1907. Cal. Pol. C. Code. 
Sec. 736. 


Ch. 3] [8797-8802 


SUPREME COURT. 
&797. Computation of years of office. The years during which a justice 
of the supreme court is to hold office are to be computed respectively from 
and including the first Monday of January of any one year to and 
excluding the first Monday of January of the next succeeding year. 
History: En. Sec. 13, C. Civ. Proc. 1895; re-en. Sec. 6245, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 41. 


8798. Vacancies. If a vacancy occur in the office of a justice of the 
supreme court, the governor must appoint an eligible person to hold the 
office until the election and qualification of a justice to fill the vacancy, 
which election must take place at the next succeeding general election; 
and the justice so elected holds the office for the remainder of the unex- 
pired term of his predecessor. 

History: En. Sec. 14,.C. Civ. Proc. 1895; re-en. Sec. 6246, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 42. 


8799. Who shall preside. The chief justice presides at all sessions of 
the supreme court, and, in case of his absence, the associate justice having 
the shortest term to serve presides in his stead. A majority of the justices 
is necessary to form a .quorum or pronounce a decision, but one or more 
of the justices may adjourn the court from day to day or to a day certain. 

History: En. Sec. 15, C. Civ. Proc. 1895; re-en. Sec. 6247, Rev. C. 1907. 


8800. Terms of supreme court, etc. Four terms of the supreme court 
must be held each year at the seat of government, commencing on the first 
Tuesdays of March, June, October, and December. The chief justice or 
any two justices have power to call a special term at any time. If proper 
rooms in which to hold the court, and for the accommodation of the 
officers thereof, are not provided by the state, together with attendants, 
furniture, fuel, lights, and stationery, suitable and sufficient for the trans- 
action of business, the court, or any two justices thereof, may direct the 
clerk of the supreme court to provide such rooms, attendants, furniture, 
lights, fuel, and stationery; and the expenses thereof, certified by any 
two justices to be correct, must be paid out of the state treasury, out of 
any funds in the state treasury not otherwise appropriated. 


History: En. Sec. 16, C. Civ. Proc. 1895; due them for their services a charge 


re-en. Sec. 6248, Rev. C. 1907. Cal. Civ. 
Proc. Sec. 47. 

Where the state has failed to make pro- 
vision for necessary assistants to the 
supreme court, the court may select and 
appoint them, and make the compensation 


against the state as a liquidated claim. 
State ex rel. Schneider v. Cunningham, 39 
Mont. 165, 171, 101 Pac. 962. 

Cited or applied as section 6248, Revised 
Codes, in State ex rel. Hillis v. Sullivan, 
48 Mont. 320, 331, 137 Pac. 392. 


8801. Decisions to be in writing. In the determination of causes, all 
decisions of the supreme court must be given in writing, and the grounds 


of the decision must be stated. 


History: Ap. p. Sec. 440, p. 132, Ban- 
nack Stat.; re-en. Sec. 597, p. 157, Cod. 
Stat. 1871; re-en. Sec. 17, C. Civ. Proc. 
1895; re-en. Sec. 6249, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 49. 


8802. Jurisdiction. 
kinds: 


Cited or applied as section 6249, Revised 
Ccdes, in State ex rel. Powers v. Dale, 47 
Mont. 227, 228, 131 Pac. 670, Amn. Cas. 
1914D, 227; State v. Jackson, 58 Mont. 90, 
100, 190 Pac. 295. 


The jurisdiction of the supreme court is of two 
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1. Original; and, 
2. Appellate. 


History: En. Sec. 18, C. Civ. Proc. 1895; re-en. Sec. 6250, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 50. 


8803. Original jurisdiction. In the exercise of its original jurisdiction 
the supreme court has power to issue writs of mandamus, certiorari, 
prohibition, injunction, and habeas corpus; also has power to issue all 
other writs necessary and proper to the complete exercise of its appellate 


jurisdiction. 


History: En. Sec. 19, C. Civ. Proc. 1895; 
re-en. Sec. 6251, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 51. 


This section does not authorize the vaca- 
tion or suspension of a prohibitory injunc- 
tion order pending an appeal from it. Ma- 
loney v. King, 26 Mont. 487, 491, 68 Pac. 
1012. 


8804. Appellate jurisdiction. 


Original jurisdiction of court of last re- 
sort to issue writ of mandamus, see note in 
20 Ann. Cas. 184. 

Original jurisdiction of state court of 
last resort to issue writ of habeas corpus, 
see note in Ann. Cas. 1913A, 156. 

Power of state court to enjoin proceed- 
ings of federal court, see note in 11 Ann. 
Cas. 744. 


The appellate jurisdiction of the supreme 


court extends to all cases at law and in equity. 


History: En. Sec. 20, C. Civ. Proc. 1895; re-en. Sec. 6252, Rev. C. 1907. 


Proc. Sec. 52. 


Cal. C. Civ. 


8805. Powers of supreme court. The supreme court may affirm, 


reverse, or modify any judgment or order appealed from, and may direct 
the proper judgment or order to be entered, or direct a new trial or 
further proceedings to be had. The decision of the court must be given 
in writing, and a syllabus thereof must be prepared by the court and filed 
with the opinion; and in giving its decision, if a new trial be granted, 
the court must pass upon and determine all the questions of law involved 
in the case, presented upon such appeal, and necessary to the final deter- 
mination of the case. Its judgment in appealed cases must be remitted to 
the court from which the appeal was taken. In equity cases, and in 
matters and proceedings of an equitable nature, the supreme court shall 
review all questions of fact arising upon the evidence presented in the 
record, whether the same be presented by specifications of particulars in 
which the evidence is alleged to be insufficient or not, and determine the 
same, as well as questions of law, unless, for good cause, a new trial or 
the taking of further evidence in the court below be ordered; provided, 
that nothing herein shall be construed to abridge, in any manner, the 
powers of the supreme court in other cases. 


History: En. Ch. 1, Ex. L. 1903; re-en. 
Sec. 6253, Rev. CO. 1907. Cal. C. Civ. Proc. 
Sec. 53. 


In a suit to determine water rights, the 
findings will not be disturbed because of 
the erroneous admission of evidence, where 
the remainder of the evidence preponder- 
ates in favor of the findings. Hays v. 
Buzard, 31 Mont. 74, 84, 77 Pac. 423. 

In equity cases, the supreme court may 
examine the evidence and determine a 
question of fact for itself, but it cannot 
overturn the findings of the trial court 


unless there is a decided preponderance of 
the evidence against them. Bordeaux v. 
Bordeaux, 32 Mont. 159, 166, 80 Pac. 6; 
Finlen v. Heinze, 32 Mont. 354, 377, 80 
Pac. 918; Delmoe v. Long, 35 Mont. 139, 
159, 88 Pac. 778; Watkins v. Watkins, 39 
Mont. 367, 369, 102 Pac. 860; Copper 
Mountain Min. & S. Co. v. Butte & Cor- 
bin etc., Minn. Co., 39 Mont. 487, 494, 104 
Pac. 5, 40, 1833 Am, St. Rep. 595; Murray v. 
Butte-Monitor T. M. Co., 41 Mont. 449, 
453, 110 Pac. 497; O’Neil v. O’Neil, 43 
Mont. 505, 511, 117 Pac. 889, Ann. Cas. 
1912C, 268. 
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This section does not purport to impose 
on the supreme court any additional juris- 
diction, and hence is not unconstitutional. 
Finlen v. Heinze, 32 Mont. 354, 380, 80 
“Pac. 918. 

The supreme court may in a case wherein 
the title to a water right is sought to be 
quieted and defendant enjoined from fur- 
ther interference therewith dispose of the 
merits of the appeal upon a review of the 
evidence alone. Pew v. Johnson, 35 Mont. 
173, 178, 88 Pac. 770, 119 Am. St. Rep. 852. 

The review under this section may go no 
further than to determine whether there 
is a decided preponderance in the evidence 
against the findings in the trial court; the 
supreme court will not undertake to try a 
case de novo and determine it as does the 
district court. Pope v. Alexander, 36 
Mont. 82, 90, 92 Pac. 203, 565. 

Where the supreme court, on appeal in 
an equity case, reverses the judgment, but 
no cause appears why a new trial or the 


taking of further testimony should be or-’ 


dered, it will enter a judgment finally 
determining the cause. North R. E. ete. 
Co. v. Billings L. & T. Co., 36 Mont. 356, 
367, 93 Pac. 40. 

Since the evident purpose of this sec- 
tion is to expedite the entry of final judg- 
ment in equity cases, and thus put an end 
to litigation, it is the duty of the parties 
te introduce all their testimony in the trial 
court, in order to enable the appellate 
tribunal to carry out its intent. Stevens 
v. Trafton, 36 Mont. 520, 530, 93 Pac. 810. 

The provision of this section, that the 
supreme court, in granting a new trial, 
must in its decision ‘‘pass upon and deter- 
mine all the questions of law involved in 
the case, presented upon such appeal, and 
necessary to the final determination of the 
case,” is not binding upon that court. 
State ex rel. La France Copper Co. v. Dis- 
trict Court, 40 Mont. 206, 208, 105 Pac. 721. 

Where a decree of divorce must be re- 
versed, it becomes the duty of the supreme 
court to determine the questions of law 
and fact presented by the record upon the 
whole case, and to make such disposition 
of it as the circumstances require. In 
doing this, it may consider written evi- 
dence that was erroneously excluded by 
the trial court, but incorporated in the 
record, as properly before it. Bordeaux 
v. Bordeaux, 43 Mont. 102, 111, 115 Pac. 25. 

The procedure for the foreclosure of a 
mechanics’ lien being neither strictly at 
law nor in equity, but a blending of both, 
the supreme court on appeal in such a 
cause may not enter a judgment finally 
disposing of it, where certain issues of fact 
raised by the pleadings were never fully 
tried in the district court. Wertz v. Lamb, 
43 Mont. 477, 484, 17 Pac. 89. | 

In actions at law, where the plaintiff 
should have been nonsuited, or a directed 
verdict for the defendant should have 
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been entered, and the proper motion was 
made and denied, the supreme court will 
generally direct a final disposition of the 
cause. Wertz v. Lamb, 43 Mont. 477, 484, 
117 Pac. 89. 

The procedure for the foreclosure of a 
mechanic’s lien being neither strictly at 
law nor in equity, but a blending of both, 
the supreme court may not enter a judg- 
ment finally disposing of it, where certain 
issues of fact raised by the pleadings were 
never fully tried in the district court. 
Wertz v. Lamb, 43 Mont. 477, 485, 117 
Pac. 89. 

The supreme court will, on appeal in an 
equity case, the evidence introduced at the 
trial of which is all contained in the rec- 
ord and presents no substantial conflict, 
order such modifications of the decree, 
based upon an erroneous interpretation of 
the evidence, as will render a retrial un- 
necessary. Bielenberg v. Hyre, 44 Mont. 
397, 400, 120 Pac. 243. 

The findings of a trial court will not be 
set aside in equity cases unless there is a 
decided preponderance in the evidence 
against them; and, when the evidence 
furnishes reasonable grounds for differ- 
ent conclusions, the findings will not be 
disturbed. Gibson v. Morris State Bank, 
49 Mont. 60, 72, 140 Pac. 76. 

The purpose of supreme court rule 7, 
subdivision 3, is to present to the court the 
evidence involving controverted questions 
of fact, in the exact words of the wit- 
nesses. Koopman v. Mansolf, 51 Mont. 
48, 52, 149 Pace. 491. 

The supreme court has power, under this 
section, to weigh the evidence, in an 
action under section 10324, to determine 
heirship, though it mainly consists of depo- 
sitions, and to reverse the judgment if 
the findings are found to be against the 
weight of evidence. In re Colbert’s Estate, 
51 Mont. 455, 469, 153 Pac. 1022. 

On appeal from a decree in a suit for 
enforcing a mortgage evidenced by an 
instrument, in form a warranty deed, it is 
the duty of the supreme court to review 
and determine all questions of law and of 
fact, arising from the proof produced; but 
the court is powerless to do this unless 
the material evidence is embodied in the 
record. Yellowstone Nat. Bank v. McCul- 
lough, 51 Mont. 590, 597, 154 Pace. 919. 

In an equity suit in which the evidence 
is all before the supreme court, it may, 
under this section, determine a fact on 
which the trial court failed to make a 
finding. Walsh v. Hoskins, 53 Mont. 198, 
207, 162 Pac. 960. 

_ The supreme court, on appeal in equity 
cases, must review and determine all ques- 
tions of fact, due allowance being made 
for the more advantageous position occu- 
pied by the trial judge in passing upon the 
credibility of the witnesses, as well as 
questions of law, unless for good cause 
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shown a new trial should be ordered. Bar- 
nard Realty Co. v. City of Butte, 55 Mont. 
384, 391, 177 Pac. 402. 

In an equity case, the decree in which 
was founded upon incompatible theories, 
the supreme court will dispose of the cause 
on its merits, all the evidence being pre- 
sented in the record, by eliminating from 
the decree findings based upon the erro- 
neous theory, and adopting those founded 
upon the correct one supported by the evi- 
dence. Lowry v. Carrier, 55 Mont. 392, 
397,.177 Pac. 756. 

Cited or applied as section 21, Code of 
Civil Procedure, in Bordeaux v. Bordeaux, 
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26 Mont. 533, 536, 69 Pac. 103; Finlen ‘v. 
Heinze, 27 Mont. 107, 112, 69 Pac. 829, 70 
Pac. 517; as laws 1903, chapter 1, in For- 
rester v. Boston & M. Co., 30 Mont, 181, 
186, 76 Pac. 2; as section 21, Code of Civil 
Procedure, as amended, in Forrester v. 
Boston & M. Co., 32 Mont. 240, 243, 79 
Pac. 1061; as laws of 1903, page 7, in 
Kennedy v. Dickie, 36 Mont. 196, 199, 
92 Pac. 528; Lozar v. Neill, 37 Mont. 287, 
297, 96 Pac. 343; as section 6253, Revised 
Codes, in Foster v. Winstanley, 39 Mont. 
314, 326, 102 Pac. 574; Bosanatz v. Os- 
tronich, 57 Mont. 197, 207, 187 Pac. 1009. 


8806. Concurrence of majority—For what necessary. The concurrence 


of a majority of the justices of the supreme court is necessary for the 
issuance of any writ, or the transaction of any business, except such as 
can be done at chambers; provided, that each of the justices has power to 
issue writs of habeas corpus to any part of the state, upon petition by or 
on behalf of any person held in actual custody, and may make such writs 
returnable before himself or the supreme court, or judge thereof, or 
before any district court in the state, or any judge thereof. 


History: En. Sec. 22, C. Civ. Proc. 1895; re-en. Sec. 6254, Rev. C. 1907; amd. Sec. 1, 
Ch. 34, L. 1921. Cal. C. Civ. Proc. Sec. 54. 


8807. Pending appeal supreme court may continue injunction, and 
may grant injunctions when rights of the public require. The supreme 
court may continue in force an injunction order made by a district court, 
or judge, or grant an injunction order and writ pending an appeal to the 
supreme court from an order of a district court, or judge, refusing or 
dissolving an injunction, upon such terms and under such rules as the 
supreme court may establish. No action to obtain an injunction must be 
commenced in the supreme court, except in cases where the state is a 
party, or in which the public is interested, or the rights of the public are 
involved, but the proper district court has jurisdiction of all injunctions, 
and the commencement of all actions therefor, except as in this section 
provided. The supreme court may provide rules for the commencement 
and trial of actions for injunctions in that court. 


History: En. Sec. 23, C. Civ. Proc. 1895; to grant an order modifying or vacating a 


re-en. Sec. 6255, Rev. C. 1907. 


An order vacating a temporary restrain- 
ing order is an order dissolving an in- 
junction from which an appeal lies, and 
the supreme court could continue the in- 
junction order in force pending an appeal 
from the order of the district judge dis- 
solving the injunction. Bennett Bros. Co. 
v. Congdon, 20 Mont. 208, 214, 50 Pac. 556. 

Under the constitutional grant of origi- 
nal jurisdiction to the supreme court, 
where the facts stated, in an application 
for the writ of injunction, present a case 
affecting the interests of the whole peopte 
of the state, the court has jurisdiction to 
issue the writ. State ex rel. Clarke v. 
Moran, 24 Mont. 433, 442, 63 Pac. 390. 

The supreme court is without authority 


perpetual injunction pending appeal from 
a judgment embracing it. Maloney v. 
King, 26 Mont. 492, 498, 68 Pac. 1014. 


This section does not have reference to 
staying the operation or effect of injunc- 
tion orders. It has to do only with inter- 
lccutory orders of the district court or 
judge, and not with final judgments. 
Maloney v. King, 26 Mont. 492, 493, 68 
Pac. 1014. See Finlen v. Heinze, 27 Mont. 
107, 117, 69’ Pac, 829, 70 Pace 517; 


- The supreme court has inherent power 
to preserve the subject of litigation and 
the status of the parties pending an ap- 
peal; and may enjoin the operation of a 
mine and require it to be preserved in 
statu quo pending an appeal in case involv- 
ing the title thereto. Finlen v. Heinze, 
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27 Mont. 107, 118, 69 Pac. 829, 70 Pac. 517. 
To authorize the supreme court to issue 
the writ of injunction in the exercise of 


its original equity jurisdiction, as dis-: 


tinguished from its power to grant the 
writ to preserve the subject of the action 
pending appeal, the rights of the “public” 
must be involved; the term “public” ap- 
plies to the affairs of the state or some 
subdivision thereof, as opposed to those 
of a private citizen. State ex rel. City of 
Helena v. Helena W. W. Co., 43 Mont. 
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No action can be commenced originally 
in the supreme court, for an injunction, 
in a case where a city is seeking to pro- 
vide a water supply and to construct a 
system for itself. State ex rel. City of 
Helena v. Helena W. W. Co., 43 Mont. 169, 
176, 115 Pace. 200. 

Cited or applied as section 23, Code of 
Civil Procedure, in Gaffney Mercantile Co. 
v. Hopkins, 21 Mont. 13, 14, 52 Pac. 561; 
State v. Montana Ore Purchasing Co., 22 
Mont. 352, 56 Pac. 1134. 


169, 176, 115 Pac. 200. 


8808. Commissioners of supreme court—Appointment. The supreme 
eourt of the state of Montana shall, on or before the fifth day of May, 
1921, appoint from among the duly elected, qualified, and acting district 
judges of the state of Montana, from any of the various counties or 
districts, three of such judges to act for such period of time as may be 
designated in the order appointing them as commissioners of the supreme 
court; and upon grounds of the public service, the personnel of such 
commission may be changed from time to time as necessities and business 
of the several districts may require, by the designation of other district 
judges to act in the place and stead of those first designated. All that 
shall be legally required to constitute such commission shall be the making 
and entering by the supreme court of the order of appointment or substitu- 
tion, so that at all times during a continuance of this law, or until such 
time as the supreme court may deem such assistance unnecessary or 
undesirable, there shall not be less than three of such district judges 
constituting such commission. It shall be the duty of said commissioners, 
under such rules and regulations as the court may adopt, to assist in the 
performance of its duties and the disposition of the numerous causes now 
pending in said court, and undetermined. None of such district judges 
shall be qualified to act for a longer period than that for which they were 
elected or appointed to serve in the capacity of district judges. None of 
such commissioners shall receive any salary or emolument whatsoever in 
addition to the salary already prescribed for them by law, but each and 
all shall be entitled to, and be paid, their actual and necessary expenses 
in traveling from their home to the capital city of Helena, and returning 
therefrom, and during the time of their stay in the said city of Helena 
in the performance of the work devolving upon such commissioners such 
compensation to be paid them upon claims therefor, duly verified and 
presented to the state board of examiners, after same shall have been 
first approved as true and correct by the supreme court, and said claims 
shall be paid from specific appropriation made therefor, or from the 
general appropriation made for maintenance of the supreme court. The 
supreme court shall have the power to remove or substitute any or all 
members of said commission at any time, and vacancies arising from any 
eause shall be filled by the supreme court. Before entering upon the 
discharge of their duties, each commissioner will be required to take and 
subscribe the constitutional oath of office. 

History: En. Sec. 1, Ch. 219, L. 1921. 


8809. Designation of judges for service in other counties. In order 
not to interrupt or delay the expeditious transaction and disposition of 
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district court business in the several counties or judicial districts on 
account of the establishment of such supreme court commission, it shall 
be within the province of the supreme court, on application, or of its own 
motion, to direct any district judge in the state to serve for a stated 
period, or for specific purposes to a county or district other than that for 
which he shall have been elected or appointed. Such commission shall be 
by the supreme court called from time to time, and shall only be required 
to remain at the seat of government such length of time as is required 
for the hearing of cases and conferences concerning decisions and conclu- 
sions to be reached, and in the designation of the personnel of any such 
commission, the supreme court shall take into consideration the question 
of the necessities and the good of the judicial service in the several, 
counties of the state of Montana, and shall make designation of appoint- 
ment, substitution, and transfer of judges with the idea in view of 
minimizing expense, and neither such commission nor the commissioners 
shall be required to remain at the seat of government for a longer time 
than is actually required for the proper performance of the work of such 
commission in aid of the supreme court. 
History: En. Sec. 2, Ch. 219, L. 1921. 


8810. Appointment and compensation additional court reporter. Upon 
the designation of said court commission, an additional court reporter or 
stenographer shall be provided, to serve and assist the supreme court 
and such commission, in the performance of its work, for such time as 
required, at a salary of one hundred and fifty dollars per month, to be 
paid at the end of each and every month by the state treasurer from 
funds appropriated for the maintenance of the supreme court, or from 
special appropriation made in the general appropriation bill to meet such 
salary. 

History: En. Sec. 3, Ch. 219, L. 1921. 

8811. Emergency clause. That an emergency exists in this; the 
necessity for the prompt assistance of the supreme court of the state of 
Montana in the discharge of its duties by a supreme court commission 
to enable the supreme court more expeditiously to dispose of the large 
number of cases now pending and awaiting hearing before the supreme 
court, at an earlier date than the supreme court may, without the assist- 
ance of such a commission, be able to dispose of said cases. 

History: En. Sec. 4, Ch. 219, L. 1921. 


CHAPTER 4. 
DISTRICT COURTS. 


Section 8812. Judicial Districts Defined. 
8813. Number of Judges. 
8814. Salaries of District Judges. 
8815. Salaries of Judges Not to Be Paid Until Certain Affidavit Filed. 
8816. Expenses When Sitting Out of District. 
8817. Audit of Expense Account. 
8818. Terms of Office. 
8819. Computation of Years of ee 
8820. Vacancies. 
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8830. 
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8832. 


Judges Pro Tempore. 


Terms of Court. 


Jurisdiction of Two Kinds. 
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Process. 
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District Courts by Judges of Other Counties. 

Governor May Require Judge to Hold Court in Another County. 
Expenses of Judges Holding Court in Other Counties. 

Itemized Statements—Verification—Filing. 


Terms in Districts of More Than One County. 


Terms and Departments of Court in Districts Having More Than One 


8812. Judicial districts defined. In this state there are twenty judicial 


districts, constituted as follows: 


First district, Lewis and Clark county. 


Second district, Silver Bow county. 


Third district, Deer Lodge, Granite, and Powell counties. 

Fourth district, Mineral, Missoula, Ravalli, and Sanders counties. 
Fifth district, Beaverhead, Jefferson, and Madison counties. 

Sixth district, Park, Stillwater, and Sweet Grass counties. 
Seventh district, Dawson, McCone, Richland, and Wibaux counties. 


Eighth district, Cascade county. 
Ninth district, Gallatin county. 


Tenth district, Fergus and Judith Basin counties. 
Eleventh district, Flathead and Lincoln counties. 


Twelfth district, Chouteau county. 


Thirteenth district, Big Horn, Carbon, and Yellowstone counties. 
Fourteenth district, Broadwater, Meagher, and Wheatland counties. 
Fifteenth district, Golden Valley, Musselshell, Rosebud, and Treasure 


counties. 


Sixteenth district, Carter, Custer, Fallon, Garfield, Powder River, and 


Prairie counties. 


Seventeenth district, Phillips and Valley counties. 

Highteenth district, Blaine, Hill, and Liberty counties. 
Nineteenth district, Glacier, Pondera, Teton, and Toole counties. 
Twentieth district, Daniels, Roosevelt, and Sheridan counties. 


History: Sec. 6256, Rev. C. 1907. 
Note.—This section rewritten by code 


commissioner to conform to later enact-’ 


ments; first eleven districts created by act 
of March 5, 1895; section 30, Code of Civil 
1895; section 6256, Revised 
Codes 1907. 

Following changes made: 

Third District: Powell added by section 
2, p. 103, Laws of 1901. 

Fourth District: Sanders added by sec- 
tion 2, chapter 9, Laws of 1905; section 
6260, Revised Codes 1907; Mineral added 
on creation of county. 

Sixth District: Changed to Park and 
Sweetgrass, section 5, chapter 2, Laws of 
1907; section 6261, Revised Codes 1907; 
Stillwater added on creation of county. 

Seventh District: Originally composed 
of Yellowstone, Custer, and Dawson; Yel- 
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lowstone detached, section 4, chapter 2, 
Laws of 1907; section 6262, Revised Codes 
1907; changed to comprise Dawson, Wi- 
baux, and Richland, chapter 50, Laws of 
1915; McCone added, chapter 33, Laws of 
1919. 

Eighth District: Originally created from 
Cascade; Teton added, chapter 26, L. 1909; 
Teton detached, chapter 166, Laws of 1919. 


Ninth District: Originally consisted of 
Gallatin; Broadwater added, p. 45, Laws 
of 1897; section 6257, Revised Codes 1907; 
Broadwater detached, chapter 58, Laws of 
1913. 

Tenth District: Originally comprised 
Chouteau, Valley, and Fergus; Chouteau 
and Valley detached, p. 155, Laws of 1901; 
section 6259, Revised Codes 1907; Meagher 
added, chapter 21, Laws of 1905; section 
6258, Revised Codes 1907; Meagher de- 
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tached, chapter 58, Laws of 1913; Judith 
Basin added on creation of county. 

Eleventh District: Created from Flat- 
head and Teton; Teton detached, chapter 
26, Laws of 1909; Lincoln added, section 
2, chapter 133, Laws of 1909. 

Twelfth District: Created from Chou- 
teau and Valley, section 1, p. 155, Laws of 
1901; section 6259, Revised Codes 1907; 
changed to comprise Chouteau, Hill, and 
Blaine, chapter 144, Laws of 1915; Hill and 
Blaine detached, chapter 32, Laws of 1917. 

Thirteenth District: Created from Yel- 
lowstone, Rosebud, and Carbon, chapter 2 
Laws of 1907; section 6263, Revised Codes 
1907; changed to comprise. Carbon, Big 
Horn, and Yellowstone, chapter 51, Laws 
of 1915. 

Fourteenth District: Created from 
Broadwater and Meagher, chapter 58, Laws 
of 1913; Wheatland added, chapter 55, 
Laws of 1917. 
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Fifteenth District: Created from Rose- 
bud and Musselshell, chapter 51, Laws of 
1915;’Treasure added, chapter 5, Laws of 
1919; Golden Valley added on creation of 
county. 

Sixteenth District: Created from Cus- 
ter, Fallon, and Prairie, chapter 50, Laws 
of 1915; Carter added, chapter 56, Laws 
of 1917; Garfield added, chapter 4, Laws 
of 1919; Powder River added, chapter. 141, 
Laws of 1919. 

Seventeenth District: Created from 
Phillips, Valley, and Sheridan, chapter 144, 
Laws of 1915; Sheridan detached, chapter 
168, Laws of 1919. 

Eighteenth District: Created from 
Blaine and Hill, chapter 32, Laws of 1917; 
Liberty added on creation of county. 

Nineteenth District: Created by chap- 
ter 166, Laws of 1919. 

Twentieth District: 


Created by chap- 
ter 168, Laws of 1919. 


In each judicial district there must be the 


following number of judges of the district court, who must be elected by 
the qualified voters of the district, and whose term of office must be four 
years, to-wit: In the second and fourth districts, each three judges; in 
the first, fifth, eighth, tenth, thirteenth, and sixteenth districts, each two 


judges ; 


History: En. Sec. 1, p. 156, L. 1901; 
re-en. Sec. 6264, Rev. C. 1907. 


Note.—Section rewritten by code com- 
missioner to conform to later enactments. 

First District: Two judges, section 1, 
p. 156, Laws of 1901; section 6264, Revised 
Codes 1907. 

Second District: Three judges, act supra. 

Third District: One judge, act supra. 

Fourth District: Three judges, chapter 
14, Laws of 1913. 

Fifth District: 
Laws of 1909. 

Sixth and Seventh Districts: One judge, 
section 6264, Revised Codes 1907. 

Eighth District: Two judges, 
26, Laws of 1909. 

Ninth District: One judge, section 6264, 
Revised Codes 1907. 

Tenth District: Two judges, chapter 35, 
Laws of 1917. 

Eleventh District: One judge, section 
6264, Revised Codes 1907. 

Twelfth District: Two judges, chapter 


Two judges, chapter 91, 


chapter 


8814. Salaries of district judges. 


in all other districts, one judge each. 


74, Laws of 1911; reduced to one by chap- 
ter 144, Laws of "1915. 
Thirteenth District: 
ter 3, Laws of 1911. 
Fourteenth District: 
58, Laws of 1913. 
Fifteenth District: 
51, Laws of 1915. 
Sixteenth District: One judge, chapter 
50, Laws of 1915; two, by chapter 144, 
Laws of 1919. 
Seventeenth District: 
ter 144, Laws of 1915. 
Eighteenth District: 
ter 32, Laws of 1917. 
Nineteenth District: 
ter 166, Laws of 1919. 
_ Twentieth District: 
168, Laws of 1919. 


Two julien chap- 
One judge, chapter 


One judge, chapter 


One judge, chap- 
One judge, chap- 
One judge, chap- 
One judge, chapter 
CF 

Cited or applied as section 32, Code of 
Civil Procedure, before amendment, in 


State ex rel. Breen v. Toole, 32 Mont. 4, 
6, 79 Pac. 403. 


The annual salary of each district 


judge is four thousand and eight hundred dollars. 


History: En. Sec. 1, Ch. 176, L. 1919. 


8815. Salaries of judges not to be paid until certain affidavit filed. 


The state auditor shall not draw a warrant in payment of the services 
of any justice of the supreme court or judge of the district court until 
such justice or judge shall have filed with the auditor an affidavit that 
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no cause, motion, or other proceeding in his court remains pending and 

undecided for a period of ninety days after the same shall have been 

submitted for decision, unless casualty or sickness shall have intervened. 
History: En. Sec. 1, Ch. 85, L. 1917. 


8816. Expenses when sitting out of district. Every judge who shall 
sit in the place of another judge in the trial or hearing of an action or 
proceeding in a district other than his own, or in the supreme court, shall 
be paid his actual expenses while engaged in that service as follows: His 
actual traveling expenses in going from the county seat which he makes 
his place of residence to the place of trial, and return, and his board and 
lodging while engaged in the trial or hearing. 

History: En. Sec. 1, Ch. 3, L. 1907; Sec. 293, Rev. C. 1907. 


8817. Audit of expense account. As soon as his services in connection 
with the trial or hearing are concluded, the judge shall certify in detail 
the amount of money necessarily and actually expended by him for his 
traveling expenses and board and lodging, as above specified, and shall 
file the claim for such services with the state board of examiners, who 
shall audit it, and if found correct by them, they shall transmit the claim 
to the state auditor, with their approval indorsed thereon, and the state 
auditor must draw his warrant for the amount so approved in favor of 
the claimant, or his assigns, in the order in which the same was approved. 

History: En. Sec. 2, Ch. 3, L. 1907; Sec. 294, Rev. C. 1907. 


8818. Terms of office. The term of office of judges of the district court 
begins on the first Monday of January next succeeding their election. 


History: En. Sec. 33, C. Civ. Proc. 1895; Cited or applied as section 6267, Revised 
re-en. Sec. 6267, Rev. C. 1907. Cal. C. Civ. Codes, in State ex rel. Patterson v. Lentz, 
Proc. Sec. 68. 50 Mont. 322, 338, 146 Pac. 932. 


8819. Computation of years of office. The years during which a judge 
of a district court is to hold office are to be computed respectively from 
and including the first Monday of January of any one year to and 
excluding the first Monday of January of the next succeeding year. 


History: En. Sec. 34, C. Civ. Proc. 1895; re-en. Sec. 6268, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 69. 


8820. Vacancies. If a vacancy occur in the office of judge of a district 
court, the governor must appoint an eligible person to hold the office until 
the election and qualification of a judge to fill the vacaney, which election 
must take place at the next succeeding general election, and the judge so 
elected holds office for the remainder of the unexpired term. 


History: En. Sec. 35, C. Civ. Proc. 1895; tend the term beyond that thus definitely 
re-en. Sec. 6269, Rev. C. 1907. Cal. C. Civ. fixed by the constitution. State ex rel. 
Proc. Sec. 70. Patterson v. Lentz, 50 Mont. 322, 339, 146 

Pac. 932; overruling State ex rel: Livesay 

A judge appointed to fill a vacancy can v. Smith, 35 Mont. 523, 90 Pac. 750, 10 
serve no longer than until the next gen- Ann. Cas. 1138. 
eral election in point of time, and until his Cited or applied as section 35, Code of 
successor is elected and qualified; neither Civil Procedure, in State ex rel. Breen v. 
the legislature nor the governor can ex- Toole, 32 Mont. 4, 8, 79 Pac. 403. 


8821. District courts by judges of other counties. A judge of the 
district court of any judicial district may hold the district court in any 
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county of another district than his own at the request of the judge 
thereof, and, upon the request of the governor, it is his duty to do so; 


and in either case the judge holding the court has the same power either 


in court or chambers as a judge thereof. 


History: En. Sec. 36, C. Civ. Proc. 1895; 


re-en. Sec. 6270, Rev. C. 1907. Cal. C. Civ. 


Proc. Sec. 71. 


This section does not enlarge the author- 
ity given by the constitution, and is in 
accordance therewith. Farleigh v. Kelly, 
24 Mont. 369, 373, 62 Pac. 495, 685. 

This section contemplates that the in- 
vited judge shall go into the district to 
which he is invited for that purpose; he 


try on the merits and finally dispose of 
causes arising in another county. Eu- 
stance v. Francis, 52 Mont. 295, 298, 157 
Pac. 573. : 
Cited or applied as section 36, Code of 
Civil Procedure, in State ex rel. Carleton 
v. District Court, 33 Mont. 138, 155, 82 
Pac. 789, 8 Ann. Cas. 752; as section 6270, 
Revised Codes, in State ex rel. Mannix v. 
District Court, 51 Mont. 310, 315, 152 


has no power, while in his own district, to Pac. 753. 


8822. Judges pro tempore. A civil action in the district court may be 
tried by a judge pro tempore, who must be a member of the bar of the 
state, agreed upon in writing by the parties litigant, or their attorneys 
of record, approved by the court, and sworn to try the cause; and in 
such case any order, judgment, or decree, made or rendered therein by 
such judge pro tempore, shall have the same force and effect as if made 
or rendered by the court with the regular judge presiding. A judge pro 
tempore shall, before entering upon his duties, be sworn to try the cause. 


History: En. Sec. 37, C. Civ. Proc. 1895; re-en. Sec. 6271, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 72. 


8823. Governor may require judge to hold court in another county. 
If for any cause a district court is not or cannot be held in any county 
by the judge or judges thereof, or by a district judge requested by such 
judge or judges to hold such court, or if the business of the court in any 
county is not or cannot be dispatched with reasonable promptness, the 
governor may, upon application of any interested person, by an order in 
writing, require some district judge to hold court in said county for such 
time as may be specified in the order. | 


History: En. Sec. 164, C. Civ. Proc. 1895; re-en. Sec. 6312, Rev. C. 1907; amd. Sec. 
1, Ch. 33, L. 1915. 


8824. Expenses of judges holding court in other counties. Hach 
district judge of a judicial district in this state, composed of more than 
one county, when, for the purpose of holding court and disposing of 
judicial business, he goes to a county of his judicial district, other than 
the county in which he resides, and therein holds court or transacts 
judicial business, shall be paid all of his actual and necessary expenses 
of transportation and living, incurred on account thereof, and all expendi- , 
tures made therefor, from the time he leaves his place of residence until 
he returns thereto. 

History: En. Sec. 1, Ch. 91, L. 1911. 


8825. Itemized statements—Verification—Filing. Twice a year, on the 
first days of January and July of each year, or within three days there- 
after, such district judge, who may desire to avail himself of the provisions 
of this act, shall make out an itemized claim against the state of Montana, 
showing, with dates and particulars, all moneys by him within the last 
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preceding six months paid out and expended for and on account of such 
expenses; and shall verify such claim by making thereon or appending 
thereto his sworn affidavit that the items of the claim are true and correct, 
and are wholly unpaid, and that the expenditures therein enumerated 
were actually and necessarily made in the discharge of official business 
while away from home. He shall then file such claim with the clerk of 
the state board of examiners. At the first meeting of the board thereafter, 
the state board of examiners shall allow such claim, if properly verified, 
as above provided, and order a warrant drawn in payment thereof, and 
the state auditor shall thereupon, and in pursuance thereof, draw and 
issue a warrant of the state of Montana in payment of such claim, and 
forward the same to the claimant and take a receipt therefor. 
History: En. Sec. 2, Ch. 91, L. 1911. 


8826. Terms of court. The district court of each county which is a 
judicial district by itself has no terms, must be always open for the 
transaction of business, except on legal holidays and non-judicial days, 
and must hold its sessions at the county seat. Juries for the trial of 
causes must be called on the first Monday of every alternate month, if 
the judge so directs, and oftener if the public business requires. In each 
district where -two or more counties are united the judge thereof must 
fix the term of court in each county in his district, which must be held 
at the county seat, and there must be at least four terms a year in each 
county. The judge of such district court must, within ten days after the 
first day of December of each year, make an order which must designate 
the times at which the terms of court are to be held in each county in his 
district during the coming year, beginning with the first day of January 
following such order, and must cause such order, or a copy thereof, to be 
filed in the office of the clerk of the district court in each county in his 
district, and such clerk must cause the same to be published in some 
newspaper printed in his county for three successive weeks immediately 
after the filing of such order, the costs of which shall be a county charge, 
and no change of time of holding the terms of court so fixed in any county 
must be made during the year; provided, that nothing in this section shall 
be construed to prevent the calling of a special term of court, with or 
without a jury, when in the opinion of the presiding judge the same is 
necessary. The district judge may adjourn a term of district court in 
one county to a future day certain, and in the meantime hold court in 
another county. 


History: En. Sec. 38, C. Civ. Proc. 1895; Cited or applied as section 38, Code of 
amd. Sec. 1, p. 156, L. 1901; Sec. 6272, Rev. Civil Procedure, before amendment, in 
C. 1907. Cal. C. Civ. Proc. Sec. 73. Whitbeck v. Montana Central Ry. Co., 21 


Mont. 102, 105, 52 Pac. 1098. 


8827. Terms in districts of more than one county. Adjournments 
from day to day, or from time to time, are to be construed as recesses in 
the session or term, and shall not prevent the court from sitting at any 
time. In districts where two or more counties are united, court may be 
held, causes tried, with or without a jury, and business transacted in any 
county from the beginning of the term to the beginning of the next term 
in the same county, notwithstanding the time or term fixed for holding 
said district court in another county in the same district, to the same 
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extent and effect, and with like power as if there were no other term of 
eourt held or fixed in such other county. The judge of such district may 
hold court in one county of such district, try causes, with or without a 
jury, and transact business, while at the same time court may be held, 
causes tried, with or without a jury, and business transacted in any 
other county of such district by any other district judge of the state, 
when requested or assigned thereto as provided in section 8821. 


History: Ap. p. Sec. 39, C. Civ. Proc. 1895; amd. Sec. 1, Ch. 184, L. 1907; Sec. 6273, 
Rev. C. 1907. 


8828. Jurisdiction of two kinds. The jurisdiction of the district court 
is of two kinds: | 

1. Original; and, 

2. Appellate. 


History: En. Sec. 40, C. Civ. Proc. 1895; re-en. Sec. 6274, Rev. C. 1907. Cal. C. Civ. | 
Proc. Sec. 75. : 


8829. Original jurisdiction. The district court has original jurisdiction 
in all cases at law and in equity, including all cases which involve the title 
or right of possession of real property, or the legality of any tax, impost, 
assessment, toll, or municipal fine, and in all cases in ‘which the debt, 
damage, claim, or demand, exclusive of interest, or the value of the 
property in controversy, exceeds fifty dollars; and in all criminal cases 
amounting to felony, and in all cases of misdemeanor not otherwise 
provided for; of actions of forcible entry and unlawful detainer; of 
proceedings in insolvency; of actions to prevent or abate a nuisance; of 
all matters of probate; of actions of divorce, and for annulment of mar- 
riage; and of all such special actions and proceedings as are not otherwise 
provided for. And such courts have the power of naturalization, and to 
issue papers therefor, in all cases where they are authorized to do so by 
the laws of the United States. Said courts and judges thereof have power 
also to issue, hear, and determine writs of mandamus, quo warranto, 
certiorari, prohibition, injunction, and other original remedial writs, and 
also all writs of habeas corpus, on petition by, or on behalf of any person 
held in actual custody in their respective districts. Injunctions, writs of 
prohibition, and habeas corpus may be issued and served on legal holidays 
and non-judicial days. 


History: En. Sec. 41, C. Civ. Proc. 1895; Cited or applied as section 6275, Revised 
re-en. Sec. 6275, Rev. C. 1907. Cal. C. Civ. Codes, in In re Riley’s Estate, 54 Mont. 
Proc. Sec. 76. 17, 19, 165 Pac, 1105. 


8830. Appellate jurisdiction. The district court has appellate jurisdic- 
tion in such cases arising in justices’ and other inferior courts in their 
respective districts as may be prescribed by law, and consistent with the 
constitution. 


History: En. Sec. 42, C. Civ. Proc. 1895; re-en. Sec. 6276, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 77. 


8831. Process. The process of the district court extends to all parts 
of the state; provided, that all actions for the recovery of the possession 
of, quieting the title to, or the enforcement of liens upon real property, 
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must be commenced in the county in which the real property, or any part 
thereof, affected by such action or actions, is situated. 


History: En. Sec. 438, C. Civ. Proc. 1895; re-en. Sec. 6277, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 78. 


8832. Terms and departments of court in districts having more than 
one judge. In each judicial district which has now or may hereafter have 
more than one judge, as many terms or sessions of court may be held at 
the same time as there are judges in the district, either elected or 
appointed to, called into, or assigned to the performance of the duties of 
holding court therein. The judges elected or appointed to hold office in 
each judicial district, having more than one judge, may divide the court 
into departments, prescribe the order of business, and make rules for the 
government of such court. They must apportion the business of the court 
among themselves as equally as may be, but in case of their failure to 
make such apportionment for any cause, the supreme court, upon applica- 
tion of any interested person, shall make an order apportioning such 
business, and cause the same to be entered upon the minute-book of the 
district court in each county in such district, and such order shall remain 
in full force and effect until modified or repealed by the authority making 
it. The failure or refusal of any district judge to carry out the terms of 
such order shall constitute a contempt of the supreme court. 


History: En. Sec. 44, C. Civ. Proc. 1895; The judges “must”? apportion the busi- 
re-en. Sec. 6278, Rev. C. 1907; amd. Sec. 1, ness as equally as may be. State ex rel. 
One./, i. 1915. Little v. District Court, 49 Mont. 158, 163, 


The distribution of business is personal Me Ty ; 
to the judges, and is not a subject within Where a district court has two judges, 
the purview of court rules. State ex rel. and there exists no agreement as to the 
Little v. District Court, 49 Mont. 158, 163, 2pportionment of the business of the court 
141 Pae. 151. between them or their departments, either 

The law clearly implies that, upon a 02@, when in open court, possesses all the 
change in the personnel of the judges, Power and authority of the district court 
there shall be a redistribution of the busi- +o hear and determine a case of which such 
ness if that is necessary to meet the con- Court has jurisdiction. State ex rel. Little 
venience and choice of the judges. State Y- District Court, 49 Mont. 158, 164, 141 
ex rel. Little v. District Court, 49 Mont. Pac. 151. 
158, 163, 141 Pac. 151. Where a court has taken cognizance of 

This section treats of the division of a cause, it is beyond the power of any 
court business and the enactment of court other court of concurrent jurisdiction, or 
rules as entirely independent matters. of any other department of the same court, 
State ex rel. Little v. District Court, 49 to interfere. State ex rel. Little v. Dis- 
Mont. 158, 163, 141 Pac. 151. trict Court, 49 Mont. 158, 164, 141 Pac. 151. 


GHAPTERs: 
JUSTICE AND POLICE COURTS. 
Section 8833. Justices’ Courts and Justices. 
8834. Courts—Where Held. 
8835. What Justice May Hold Court for Another, 
8836. Territorial Extent of Civil Jurisdiction. 
8837. Terms of Office. 
8838. Vacancies. 
8839. Oath and Bond of Justice of the Peace, 
8840. Jurisdiction of Justices’ Courts. 
8841. Concurrent Jurisdiction. 
8842. Criminal Jurisdiction. 
8843. Police Courts. 


8833. Justices’ courts and justices. There must be at least two 
justices’ courts in each of the organized townships of the state, for which 
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two justices of the peace must be elected by the qualified electors of the 
township at the general state election next preceding the expiration of 
the term of office of his predecessor. 


History: En. Sec. 60, C. Civ. Proc. 1895; Civil Procedure, in Shea v. Regan, 29 
re-en. Sec. 6279, Rev. C. 1907. Cal. C. Civ. Mont. 308, 316, 74 Pac. 737. 
Proc. Sec. 85. 


For articles on “Justices of Peace,” see 
Cited or applied as section 60, Code of Cal. Jur. and 16 R. C. L. 327. 


8834, Courts—Where held. A justice’s court may be held at any 
place selected by the justice holding the same, in the township for which 
he is elected or appointed; and such court is always open for the trans- 
action of business, except on legal holidays and non-judicial days. 


History: En. Sec. 61, C. Civ. Proc. 1895; act, see notes in 33 L. R. A. 90; L. RB. A. 
re-en. Sec. 6280, Rev. C. 1907. Cal. C. Civ. 1917H, 361. 
Proc. Sec. 104. Right of justice of peace to hold court 


Place at which justice of the peace may on Sunday, see note in Ann. Cas. 1916B, 15. 


8835. What justice may hold court for another. A justice of the peace 
of any township may hold the court of any other justice of the peace of 
the same county at his request, and while so acting is vested with the 
power of the justice for whom he so holds court, in which case the proper 
entry of the proceedings before the attending justice, subscribed by him, 
must be made in the docket of the justice for whom he so holds the court. 


History: En. Sec. 62, C. Civ. Proc. 1895; re-en. Sec. 6281, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 105. 


8836. Territorial extent of civil jurisdiction. The civil jurisdiction of 
justices’ courts extends to the limits of the county in which they are held, 
and mesne and final process of any justice court in a county may be issued 
to and served in any part of the county. 


History: Ap. p. Sec. 550, p. 151, Ban- re-en. Sec. 6282, Rev. C. 1907. Cal. C. Civ. 
nack Stat.; re-en. Sec. 656, p. 167, Cod. Proc. Sec. 106. 


Stat. 1871; re-en. Sec. 716, 1st Div. Rev. 4 ; ; : 
ig ; ‘ Cited or applied as section 6282, Revised 
Stat. 1879; re-en. Sec. 736, 1st Div. Comp. | Codes, in Pierson v. Daly, 49 Mont: 478, 


Stat. 1887; amd. Sec. 63, C. Civ. Proc. 1895; 482. 143 Pac. 957 
5] ne e 


8837. Terms of office. The term of office of justices of peace is two 
years from the first Monday in January next succeeding their election. . 


History: En. Sec. 64, C. Civ. Proc. 1895; re-en. Sec. 6283, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 110. 


8838. Vacancies. If a vacancy occurs in the office of a justice of the 
peace, the county commissioners of the county must appoint an eligible 
person to hold the office for the remainder of the unexpired term. 


History: En. Sec. 65, C. Civ. Proc. 1895; re-en. Sec. 6284, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 111. 


8839. Oath and bond of justice of the peace. Every justice of the 
peace elected or appointed, after he has received his certificate of election 
or appointment, shall, before entering upon the duties of his office, be 
required to exgetite an undertaking to the state of Montana in the penal 
sum of two thousand dollars, with at least two sufficient sureties, who 
shall justify according to law, and which said undertaking shall be 
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approved by the county clerk, and, in addition, such justice shall take 
the constitutional oath of office, which oath or affirmation shall be endorsed 
upon his official undertaking, which shall be filed with the county clerk. 


History: En. Sec. 1, p. 99, L. 1901; re-en. Sec. 6285, Rev. C. 1907; amd. Sec. 1, 
Ch. 35, L. 1921. 


8840. Jurisdiction of justices’ courts. The justice courts have juris- 
diction : 

1. In actions arising on contract for the recovery of money only, if 
the sum claimed does not exceed three hundred dollars; 

2. In actions for damages not exceeding three hundred dollars for 
taking, detaining, or injuring personal property, or for injury to real 
property where no issue is raised by the verified answer of defendant 
involving the title to or possession of the same; in actions for damages 
not exceeding three hundred dollars for injury to the person; provided, 
that in actions for false imprisonment, libel, slander, criminal conversation, 
seduction, malicious prosecution, bastardy, abduction, and alienation of 
affections, the justice of the peace shall not have jurisdiction ; 

3. In actions to recover the possession of personal property, if the 
value of such property does not exceed three hundred dollars; 

4. In actions for a fine, penalty, or forfeiture, not exceeding three 
hundred dollars, given by statute, or the ordinance of an incorporated 
city or town, where no issue is raised by the answer involving the legality 
of any tax, impost, assessment, toll, or municipal fine; 

5. In actions upon bonds.or undertakings conditioned for the payment 
of money, if the sum claimed does not exceed three hundred dollars, 
though the penalty may exceed that sum; 

6. To take and enter judgment for the recovery of money on the 
confession of a defendant, when the amount confessed does not exceed 
three hundred dollars. 


Related section: 9625. jurisdiction because the plaintiff frames 

History: Ap. p. Sec. 546, p. 150, Ban-_ his case on the theory of equitable relief, 
nack Stat.; amd. Sec. 655, p. 167, Cod. if it appears from his pleading that he is 
Stat. 1871; re-en. Sec. 715, 1st Div. Rev. entitled to other relief. Anderson v. Red 
Stat. 1879; amd. Sec. 1, p. 46, L. 1883; Metal Min. Co., 36 Mont. 312, 319, 93 
re-en. Sec. 735, 1st Div. Comp. Stat. 1887; Pac. 44. 


amd. Sec. 66, C. Civ. Proc. 1895; amd. Sec. A justice’s court has no equity jurisdic- 
1, Ch. 76, L. 1907; Sec. 6286, Rev. C. 1907. tion, and the district court on appeal has 
Cal. C. Civ. Proc. Sec. 112. the same extent of jurisdiction as the jus- 


tice’s court has. Mettler v. Adamson, 38 

The first subdivision of this section does Mont. 198, 203, 99 Pac. 441. 
not clothe justice of the peace courts with Where an action in a justice’s court 
jurisdiction to entertain an action brought was, at its commencement, strictly a legal 
against a sheriff for damages for non- action, and different defendants have been 
performance of an official duty and to _ properly substituted, they cannot deprive 
recover a penalty imposed for its non- the justice’s court of jurisdiction by inter- 
performance, such an action not being one posing an equitable defense, such as fraud, 
arising on contract. Oppenheimer v. which it cannot entertain. Mettler v. 
Regan, 32 Mont. 110, 115, 79 Pac. 695. Adamson, 38 Mont. 198, 203, 99 Pac. 441. 
Inasmuch as this section grants powers In an action before a justice of the 
under limitations prescribed by the con- peace, on account for labor performed, a 
stitution—which are mandatory and pro-_ proper substitution of parties defendant 
hibitory—it must be construed as not to does not have the effect of converting the 
grant others than those which come clearly cause from a legal into an equitable action, 
within its terms, or which are necessarily and of depriving the justice of jurisdic- 
implied thereby. Oppenheimer v. Regan, tion to proceed. Mettler v. Adamson, 38 

32 Mont. 110, 117, 79 Pac. 695. Mont. 198, 203, 99 Pac. 441. 
A justice of the peace is not deprived of The constitutional prohibition, that jus- 
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tices’ courts shall have no equity jurisdic- 
tion, extends to those matters only of 
which a court of equity has exclusive cog- 
nizance; interpleader by substitution of 
parties is permitted in courts proceeding 
according to the course of the common 
law, and this permission extends to jus- 
tices’ courts. Metter v. Adamson, 38 
Mont. 198, 203, 99 Pac. 441. 

The jurisdiction of a justice of the 
peace, in an action for a fine, penalty, or 
forfeiture, is not dependent upon the 
amount that the plaintiff might recover, 
but upon the amount that he demands. 
Reynolds v. Smith, 48 Mont. 149, 151, 135 
Pac. 1190. 

Cited or applied as section 66, Code of 


8841. Concurrent jurisdiction. 


COURTS OF JUSTICE. 


[Part I 


Civil Procedure, before amendment, in 
State ex rel. Matthews v. Taylor, 33 Mont. 
212, 215, 83 Pac. 484; Walter, v. Cox, 36 
Mont. 20, 24, 91 Pac. 1063; McKenzie v. 


. Doran, 31 Mont. 593, 596, 104 Pac. 677. 


Amount claimed or amount due as de- 
termining jurisdiction of justice of the 
peace, see note in Ann. Cas. 1912A, 1284. 

Right of holders of promissory note to 
reduce amount due to sum within jurisdic- 
tion of justice of the peace, see note in 
5 Ann. Cas. 308; 28 L. R. A. 221. 

Power of justice of the peace to punish 
witness for contempt, see notes in 9 Ann. 
Cas. 316; 8 A. L. R. 1548, 1566, 1571, 1572; 
LL.B. AS CNS.) aido.: 


The justices’ courts have concurrent 


jurisdiction with the district courts within their respective townships in 
actions of forcible entry and unlawful detainer. 


History: En. Sec. 67, C. Civ. Proc. 1895; re-en. Sec. 6287, Rev. C. 1907. Cal. C. Civ. 


Proc. Sec. 113. 


8842. Criminal jurisdiction. 


The justices’ courts have jurisdiction of 


the following public offenses committed within the respective counties in 


which such courts are established: 
1. Petit larceny. 


2. Assault in the third degree, as defined in section 10978 of the Penal 


Code. 


3. Breaches of peace, riots, routs, affrays, committing a wilful injury 
to property, and all misdemeanors punishable by fine not exceeding five 
hundred dollars, or imprisonment not exceeding six months, or by both 


such fine and imprisonment. 


History: En. Sec. 68, C. Civ. Proc. 1895; 
re-en. Sec. 6288, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 115. 


The sections of the statute enumerating 
the classes of cases of which justice of the 
peace may take cognizance confine them 
strictly to the constitutional limitations. 
Shea v. Regan, 29 Mont. 308, 316, 74 
Patiuioi. 

A justice of the peace elected in one 
township was held to have jurisdiction of 
an offense against local option committed 
in another township in the same county. 
State v. O’Brien, 35 Mont. 482, 494, 496, 
90 Pac. 514. 

The offense of living together in open 
and notorious cohabitation, in a state of 
fornication, is a misdemeanor, and falls 


8843. Police courts. 


within the jurisdiction of a justice of the 
peace. Hosoda v. Neville, 45 Mont. 310, 
312, 123 Pac. 20. 

If one has been committed for grand lar- 
ceny, a conclusion that he is not guilty of 
grand larceny necessarily carries the con- 
clusion that there is a want of jurisdic- 
tion in the district court. In re Jones, 46 
Mont. 122, 125, 126 Pac. 929. 

Justices of the peace have exclusive 
jurisdiction of petit larceny. In re Jones, 
46 Mont. 122, 125, 126 Pac. 929. 

Cited or applied as section 68, Code of 
Civil Procedure, in State ex rel. Jackson 
v. Kennie, 24 Mont. 45, 56, 60 Pac. 589. 


Power of justice of peace to reopen 
criminal case decided by him, see note in 
4 Ann. Cas. 767. 


Police courts are established in incorporated 


cities and towns, and their organization, jurisdiction, and powers are 


provided for in the Political Code. 


History: En. Sec. 80, C. Civ. Proc. 1895; re-en. Sec. 6289, Rev. C. 1907. Cal. C. Civ. 


Proc. Sec. 121. 
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CHAPTER 6. 


GENERAL PROVISIONS RESPECTING THE POWERS, PROCEEDINGS, AND 
HOLDING OF COURTS OF JUSTICE. 


Section 8844. Powers Respecting Conduct of Business, 
8845. Courts of Record May Make Rules. 

8846. When Rules Take Effect. 

8847. Sittings of Court to Be Public. 

8848. Sittings of Court, When Private. 

8849. Days on Which Courts, etc., May Be Held. 
8850. Non-judicial Days. 

8851. Appointments on Non-judicial Days. 

8852. Adjournment for Absence of Judge. 

8853. Adjournment Till Next Regular Session. 
8854. Change in Certain Cases of Place of Holding Court. 
8855. Parties to Appear at Place Appointed. 
8856. When Sheriff to Provide Courtrooms, etc. 


8844, Powers respecting conduct of business. Every court has power: 

1. To preserve and enforce order in its immediate presence; 

2. To enforce order in the proceedings before it, or before a person or 
persons empowered to conduct a judicial investigation under its authority ; 

3. To provide for the orderly conduct of proceedings before it or its 
officers ; 

4. To compel obedience to its judgments, orders, and process, and to 
the orders of a judge out of court, in an action or proceeding pending 
therein ; 

5. To control, in furtherance of justice, the conduct of its ministerial 
officers, and of all other persons in any manner connected with a judicial 
proceeding before it, in every other matter appertaining thereto; 

6. To compel the attendance of persons to testify in an action or 
proceeding pending therein, in the cases and manner provided in this code; 

7. To administer oaths in an action or proceeding pending therein, 
and in all other cases where it may be necessary in the exercise of its 
powers and duties; 

8. To amend and control its process and orders so as to make them 
conformable to law and justice. 


History: Ap. p. Sec. 452, p. 134, Ban- this section. Wilson v. Barbour, 21 Mont. 
nack Stat.; re-en. Sec. 609, p. 159, Cod. 176, 183, 53 Pac. 315. 
Stat. 1871; re-en. Sec. 529, p. 178, L. 1877; This section adds nothing to the powers 
re-en. Sec. 529, 1st Div. Rev. Stat. 1879; already possessed by courts of general 
re-en. Sec. 546, lst Div. Comp. Stat. 1887; jurisdiction, for it is merely declaratory 
amd. Sec. 110, C. Civ. Proc. 1895; re-en. of the common law. May v. Northern Pa- 
Sec. 6292, Rev. C. 1907. Cal. C. Civ. Proc. cific Ry. Co., 32 Mont. 522, 531, 81 Pace. 
Sec. 128. 328, 4 Ann. Cas. 605. 


The district court has full power to Inherent powers of courts generally, see 
amend a writ of attachment by virtue of note in Ann. Cas, 1914A, 100. 


8845. Courts of record may make rules. Every court of record may 
make rules, not inconsistent with the laws of this state, for its own gov- 
ernment and the government of its officers; but such rules must not impose 
any tax or charge upon any legal proceedings, or give any allowance to 
any officers for services. In case of the failure or refusal of any district 
court to adopt and promulgate rules of court, the supreme court may, 
upon the application of any interested person, adopt and promulgate rules 
for the government of such court, and when adopted and promulgated 
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8846, 8847] » COURTS OF JUSTICE. [Part I 
such rules shall remain in full force and effect until modified or repealed 
by the authority adopting them. Any judge who shall fail or refuse to 
comply with and carry out in good faith the rules of court adopted by the 


supreme court, as herein provided for, shall be guilty of a contempt of 


the supreme court. 


History: En. Sec. 111, C. Civ. Proc. 
1895; re-en. Sec. 6293, Rev. C. 1907; amd. 
Sec. 1, Ch. 6, L. 1915. Cal. C. Civ. Proc. 
Sec. 129. 


Rules of court, when once adopted, under 
the limitations prescribed by law, become 
binding upon the court and litigants, for 
they have the force of statutes within the 
limitations of their application, and should 
be enforced, except when the court, for 
good cause shown, in a particular case, 
may relax them in order that justice may 
be done. Martin v. De Loge, 15 Mont. 343, 
344, 39 Pac. 312; State ex rel. King v. 
District Court, 25 Mont, 202, 210, 64 Pace. 
352; Montana O. P. Co. v. Boston & M. 
C. C. & S. M. Co., 27 Mont. 288, 324, 70 
Pac. 1114; State ex rel. Nissler v. Donlan, 
32 Mont. 256, 262, 80 Pac. 244; State ex 
rel. Connors vy. Foster, 36 Mont. 278, 281, 
92 Pac. 761; State ex rel. Little v. Dis- 
trict Court, 49 Mont. 158, 161, 141 Pace. 
151. 

Rules of court are binding upon district 
courts and their officers in so far as such 
courts and officers have to do with appel- 
late procedure. Montana ete. Co. v. Bos- 
ton etc. Min. Co., 33 Mont. 400, 405, 84 
Pac. 706; State ex rel. Connors v. Foster, 
36 Mont. 278, 281, 92 Pac. 761. 

A rule of the district court that agree- 
ments between attorneys, relating to 
causes pending, will be disregarded by the 
court, unless made in open court and en- 
tered in the minutes or reduced to writing, 
subscribed by the party, or his attorney, 
against whom they are urged, has no ap- 
plication to an executed oral agreement or 
stipulation admittedly entered into by an 


attorney. Bush v. Baker, 46 Mont. 535, 
546, 129 Pac. 550. 

The requirement of a district court rule 
that where, after perfection of an appeal 
from a justice’s court,: appellant fails to 
file the transcript and papers in the dis- 
trict court within ten days thereafter, such 
appeal shall be subject to dismissal, is not 
jurisdictional. Bush v. Baker, 46 Mont. 
535, 546, 129 Pac. 550. 

A rule of court, assigning all of the 
criminal cases to one of the judges of a 
district court, will not preclude another 
judge of the same court from assuming 
jurisdiction of a criminal case. State ex 
rel. Little v. District Court, 49 Mont. 158, 
161, 141 Pac. 151. 

It seems that each judge of a district 
court which has more than one judge has 
authority to make rules of court for the 
control of the business before the depart- 
ment over which he presides, provided 
they are confined to legitimate subjects 
for government by court rules.. State ex 
rel. Little v. District Court, 49 Mont. 158, 
162, 141 Pac. 151. 

Court rules adopted by a judge are not 
binding on his successor. State ex rel. 
Little v. District Court, 49 Mont. 158, 163, 
141 Pae. 151. 

Cited or applied as section 111, Code of 
Civil Procedure, before amendment, in 
State ex rel. Clark v. District Court, 30 
Mont. 442, 444, 76 Pac. 1006. 


Validity of court rule contravening 
common law or statute, see note in 19 Ann. 
Cas. 801. 

Power of court to disregard rules, see 
note in 6 Ann. Cas. 592. 


8846. When rules take effect. Rules adopted by any court take effect 


thirty days after their publication. 
History: En. Sec. 112, C. Civ. Proc. 


1895; re-en. Sec. 6294, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 130. 


8847. Sittings of court to be public. 


Cited or applied as section 112, Code of 
Civil Procedure, in Montana O. P. Co. v. 
Boston & M. C. C. & 8. M. Co., 27 Mont. 
288, 324, 70 Pac. 1114. 


The sittings of every court of 


justice must be public, except as provided in the next section. 


History: En. Sec. 450, p. 184, Bannack 
Stat.; re-en. Sec. 607, p. 159, Cod. Stat. 
1871; re-en. Sec. 527, p. 178, L. 1877; re-en. 
Sec. 527, lst Div. Rev. Stat. 1879; re-en. 
Sec. 544, Ist Div. Comp. Stat. 1887; re-en. 
Sec. 100, C. Civ. Proc. 1895; re-en. Sec. 
6290, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 124. 
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The power does not exist anywhere to 
exclude from the courtroom anyone sui 
juris who comes into the presence of the 
court when there is accommodation for 
him, and who conducts himself in a becom- 
ing manner, except in the civil actions 
enumerated in the following section. State 
v. Keeler, 52 Mont. 205, 217, 156 Pac. 1080, 
Ann. Cas. 1917E, 619, L. R. A. 1916H, 472. 


Ch. 6] GENERAL PROVISIONS. [8848-8850 


8848. Sittings of court—When private. In an action for divoree, 
criminal conversation, seduction, or breach of promise of marriage, the 
court may direct the trial of any issue of fact joined therein to be private, 
and exclude all persons except the officers of the court, the parties, their 
witnesses, and counsel; provided, that in any cause the court may, in the 
exercise of a sound discretion, during the examination of a witness, 
exclude any or all witnesses in the cause. 

History: Ap. p. Sec. 451, p. 134, Ban- Sec. 6291, Rev. C. 1907. Cal. C. Civ. Proc. 


nack Stat.; re-en. Sec. 608, p. 159, Cod. Sec. 125. 


Stat. 1871; re-en. Sec. 528, p. 178, L. 1877; : ; : 
re-en. Sec. 528, ist Div. Rev. Stat. 1879: _,.-ited or applied as section 101, Code of 


re-en. Sec. 545, 1st Div. Comp. Stat. 1887; Civil Procedure, in State v. Keeler, 52 


é r Mont. 205, 217, 156 Pac. 1080, Ann. Cas. 
amd. Sec. 101, C. Civ. Proc. 1895; re-en. 19175, 619, arate 19165, 472, 


8849. Days on which courts, etc., may be held. Courts of justice may 
be held and judicial business transacted on any day, except as provided 
in the next section. 


History: En. Sec. 466, p. 136, Bannack Sec. 530, Ist Div. Comp. Stat. 1887; re-en. 
Stat.; re-en. Sec. 588, p. 135, Cod. Stat. Sec. 120, C. Civ. Proc. 1895; re-en. Sec. 
1871; re-en. Sec. 513, p. 174, L. 1877; re-en. 6295, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 513, 1st Div. Rev. Stat. 1879; re-en. 133. 


8850. Non-judicial days. No court must be open, nor must any judicial 
business be transacted, on Sunday, on the first day of January, on the 
twenty-second day of February, on the thirtieth day of May, on the fourth 
day of July, on the first Monday of September, on the twenty-fifth day 
of December, on a day on which an election is held throughout the state, 
on a day appointed by the president of the United States, or by the 
governor of this state, for a public fast, thanksgiving, or holiday, except 
for the following purposes: 

1. To give, upon their request, instructions to a jury when deliberating 
on their verdict. 

2. To receive a verdict, or discharge a jury. 

3. For the exercise of the powers of a magistrate in a criminal action, 
or in a proceeding of a criminal nature; but injunctions, writs of prohibi- 
tion, and habeas corpus may be issued and served on any day. 


History: Ap. p. Sec. 467, p. 136, Ban- 49 Mont. 387, 410, 142 Pac. 210, Ann. Cas. 
nack Stat.; re-en. Sec. 589, p. 155, Cod. 1916B, 39. 
Stat. 1871; re-en. Sec. 514, p. 174, L. 1877; The prohibition of this section extends 
re-en. Sec. 514, 1st Div. Rev. Stat. 1879; only to strictly judicial acts, and some of 
re-en. Sec. 531, 1st Div. Comp. Stat. 1887; them are excepted; it does not prohibit 
amd. Sec. 121, C. Civ. Proc. 1895; re-en. the doing of a ministerial act, such as the 
Sec. 6296, Rev. C. 1907. Cal. C. Civ. Proc. publishing of an amendment to the state 
Sec. 134. constitution. State ex rel. Hay v. Alder- 
son, 49 Mont. 387, 410, 142 Pac. 210, Ann. 


Service of summons on Sunday is not a Cas. 1916B, 39. 


nullity, but a mere irregularity, and a 
judgment based upon it is not void, but : 
voidable. Burke v. Interstate Sav. & Loan Power of court to sit and try causes on 
Assn., 25 Mont. 315, 327, 64 Pac. 879, 87 legal holiday other than Sunday, see notes 
Am. St. Rep. 416; Hauswirth v. Sullivan, 12 5 Ann. Cas. 919; 11 Ann. Cas. 559; Ann. 
6 Mont. 203, 9 Pac. 798, overruled. Cas. 1916E, 852; 19 L. R. A. 317. 
Every holiday, including Sunday, is _Validity of proceedings at unauthorized 
qualifiedly a non-judicial day; but the time for holding court, see notes in Ann, 
prohibition of the statute extends only to Cas. 1912B, 179; 10 L. R. A. (N. 8S.) 791, 
strictly judicial acts, and some of them are Validity of Sunday performance of judi- 
excepted. State ex rel. Hay v. Alderson, cial acts, see note in Ann. Cas, 1916B, 6. 
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8851. 


COURTS OF JUSTICE. 


Appointments on non-judicial days. 


[Part l 


If any day mentioned in 


the last section happen to be the day appointed for the holding or sitting 
of a court, or to which it is adjourned, it must be considered appointed for 


or adjourned to the next day. 


History: Ap. p. Sec. 467, p. 136, Ban- 
nack Stat.; amd. Sec. 589, p. 155, Cod. 
Stat. 1871; re-en. Sec. 514, p. 174, L. 1877; 
re-en. Sec. 514, 5th Div. Rev. Stat. 1879; 


8852. Adjournment for absence of judge. 


re-en. Sec. 531, 5th Div. Comp. Stat. 1887; 
amd. Sec. 122, C. Civ. Proc. 1895; re-en. 
Sec. 6297, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 135. 


If no judge attend on the 


day appointed for the holding or sitting of a court, or on a day to which 
it may have been adjourned, before noon, the sheriff or clerk may adjourn 
the same until the next day, at ten o’clock a. m., and if no judge attend 
on that day, before noon, the sheriff or clerk may adjourn the same until 
the following day, at the same hour, and so on, from day to day for six 
days, unless the judge, by written order or telegram, directs it to be 
adjourned to some day certain, fixed in said order or telegram, in which 
case it must be so adjourned. 


History: Ap. p. Sec. 589, p. 515, Cod. 
Stat. 1871; re-en. Sec. 514, p. 174, L. 1877; 
re-en. Sec. 514, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 531, 5th Div. Comp. Stat. 1887; 


amd. Sec. 130, C. Civ. Proc. 1895; re-en. 
Sec. 6298, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 139. 


8853. Adjournment till next regular session. If no judge attend for 
six days, and no written order or telegram be made or sent, as provided 
in the last section, the sheriff or clerk must adjourn the term until the 
time appointed for the holding of the next regular term. 


History: Ap. p. Sec. 589, p. 515, Cod. 
Stat. 1871; re-en. Sec. 514, p. 174, L. 1877; 
re-en. Sec. 514, 5th Div. Rev. Stat. 1879; 


amd. Sec. 131, C. Civ. Proc. 1895; re-en. 
Sec. 6299, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 140. 


re-en. Sec. 531, 5th Div. Comp. Stat. 1887; 


8854. Change in certain cases of place of holding court. The judge 
of the district court authorized to hold or preside at a court appointed to 
be held at a particular place, may, by an order filed with the clerk, and 
published as he may prescribe, direct that the court be held or continued 
at any other place in the county than that appointed, when war, insurrec- 
tion, pestilence, or other puble calamity, or the danger thereof, or the 
destruction or danger of the public building appointed for the holding 
the court may render it necessary; and may, in the same manner, revoke 
the order, and, in his discretion, age another place in the same county 
for holding the court. 


History: En. Sec. 140, C. Civ. Proc. 
1895; re-en. Sec. 6300, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 142. 


Power of trial court to sit at place other 
than county seat, see notes in 8 Ann. Cas. 
939; Ann Cas. 1917H, 1050. 


Propriety of adjourning court to home 
of witness, see note in Ann. Cas. 1914A, 
369. 

Validity of proceedings in course of 
trial outside of courtroom, see note in 41 
L. R. A. 563. 


8855. Parties to appear at place appointed. When the court is held 
at the place appointed, as provided in the last section, every person held 
to appear at the court must appear at the place so appointed. 


History: En. Sec. 141, C. Civ. Proc. 1895; re-en. Sec. 6301, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 143. 
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8856. When sheriff to provide courtrooms, etc. If suitable rooms for 
holding the district court and chambers of the judge of said court be not 
provided in any county, by the board of county commissioners thereof, 
together with the attendants, furniture, fuel, lights, and stationery, suf- 
ficient for the transaction of business, the court, or the judge thereof, 
may direct the sheriff of the county to provide such rooms, attendants, 
furniture, fuel, lights, and stationery; and the expenses incurred, certified 
by the judge to be correct, are a charge against the county treasury, and 


must be paid out of the general fund thereof. 


fistory: En. Sec. 142, C. Civ. Proc. 
1895; re-en. Sec. 6302, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 144. 


Note——For history of earlier acts, see 
State ex rel. Hillis v. Sullivan, 48 Mont. 
320, 137 Pac. 392. ., 


It is only after the sheriff has refused 
to perform the duties of court attendant, 
either in person or by deputy, and the 
board of county commissioners has de- 
clined to furnish the district court with 
assistance, that a district judge may ap- 
point his own attendant, fix his compensa- 
tion, and compel payment thereof out of 


the public funds. State ex rel. Hillis v. 
Sullivan, 48 Mont. 320, 329, 137 Pac. 392; 
State ex rel. Schneider v. Cunningham, 39 
Mont. 165, 101 Pac. 962, distinguished. 

Sections 4465, 4774, 4790, and this sec- 
tion of the code cannot be effectively as- 
sailed as invasions of the inherent power 
of the district court, because the power of 
the court, as organized by the constitution, 
did not include the right to appoint at- 
tendants without prior recourse to the sher- 
iff and to the county. State ex rel. Hillis 
v. Sullivan, 48 Mont. 320, 329, 137 Pac. 
392. 


CHAPTER 7. 
SEALS OF COURTS. 


Section 8857. 


What Courts Have Seals. 


8858. Seal of Supreme Court. 

8859. Seals of District Courts. 
8860. Clerk of Court to Keep Seal. 
8861. 


Seals of Courts, to What Documents Affixed. 


8857. What courts have seals. Hach of the following courts shall have 


a seal: 
1. The supreme court. 
2. The district courts. 


History: En. Sec. 462, p. 135, Bannack 
Stat.; re-en. Sec. 585, p. 155, Cod. Stat. 
1871; re-en. Sec. 510, p. 174, L. 1877; re-en. 
Sec. 510, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 527, 1st Div. Comp. Stat. 1887; amd. 
Sec. 150, C. Civ. Proc. 1895; re-en. Sec. 
6303, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
147. 


A writ of mandate to compel the clerk 
to issue an execution with the seal, bear- 
ing the former name of a county, is the 
proper remedy, where the legislature, by 
a void act, has attempted to change the 
name of a county. State ex rel. Sackett v. 
Thomas, 25 Mont. 226, 235, 64 Pac. 503. 


8858. Seal of supreme court. The seal of the supreme court is circular 


in form, and not less than one and three-fourth inches in diameter, on 
which is engraved the words ‘‘Supreme Court, State of Montana,’’ with 
the word ‘‘Seal’’ in the center thereof, which seal must be procured by 
the clerk of the supreme court at the expense of the state, and an impres- 
sion thereof, certified to by the clerk, must be filed with the secretary of 
state. 


History: En. Sec. 1, p. 206, L. 1891; Sec. 6304, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 151, C. Civ. Proc. 1895; re-en. Sec. 148. 
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8859. Seals of district courts. The seals of the district courts are 
circular, not less than one and three-fourths inches in diameter, and 
having in the center the word ‘‘Seal,’’ and the following inscription sur- 
rounding the’ same: 40s enn District. Court, cy. cae eee County, 
Montana,’’ inserting the number of the district and the name of the county, 
which seal must be procured by the clerk of the court at the expense of 
the county, and an impression thereof, certified by the said clerk, filed 
with the secretary of state. 


History; En. Sec... 2, p.7206,7 i.) 1891; Cited or applied as section 152, Code of 
re-en. Sec. 152, C. Civ. Proc. 1895; re-en. Civil Procedure, in State ex rel. Sackett v. 
Sec. 6305, Rev. C. 1907. Cal. C. Civ. Proc. Thomas, 25 Mont. 226, 235, 64 Pac. 503. 
Sec. 149. 


8860. Clerk of court to keep seal. The clerk of the court must keep 
the seal thereof. ; 


History: En. Sec. 153, ©. Civ. Proc. Note.—A similar provision is contained 
1895; re-en. Sec. 6306, Rev. C. 1907. Cal. in all the earlier statutes. 
C. Civ. Proc. Sec. 152. 


8861. Seals of courts—To what documents affixed. The seal of a court 
need not be affixed to any proceeding therein or document, except: 

1. To 'a writ; 

2. To the certificate of probate of a will or of the appointment of an 
executor, administrator, or guardian; 

3. To the authentication of a copy of a record or other proceeding of 
a court, or of an officer thereof, or of a copy of a document on file in the 
office of the clerk. 


History: Ap. p. Sec. 464, p. 135, Ban- 1895; re-en. Sec. 6307, Rev. C. 1907. Cal. 
nack Stat.; repealed Sec. 751, p. 187, Cod. OC. Civ. Proc. Sec. 153, 
Stat. 1871; en. Sec. 154, C. Civ. Proc. 


CHAPTER 8. 
QUALIFICATIONS AND RESIDENCE OF JUDICIAL OFFICERS, 


Section 8862. Qualifications of Justices of Supreme Court. 
8863. Qualifications of District Judges. 
8864. Residence of District Judges. 
8865. Residence and Qualifications of Justices of the Peace. 


8862. Qualifications of justices of supreme court. No person shall be 
eligible to the office of justice of the supreme court unless he shall have 
been admitted to practice law in the supreme court of the territory or 
state of Montana, be at least thirty years of age, and a citizen of the 
United States, nor unless he shall have resided in the state at least two 
years next preceding his election. 


History: En. Sec. 160, C. Civ. Proc. 1895; re-en. Sec. 6308, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 156. : 


8863. Qualifications of district judges. No person shall be eligible to © 
the office of judge of the district court unless he be at least twenty-five 
years of age, and a citizen of the United States, and shall have been 
admitted to practice law in the supreme court of the territory or state of 
Montana, nor unless he shall have resided therein at least one year next 
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preceding his election. He need not be a resident of the district for which 
he is elected at the time of his election, but after his election he shall 
reside in the district for which he is elected during his term of office. 


History: En. Sec. 161, C. Civ. Proc. 1895; re-en. Sec. 6309, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 157, 


8864. Residence of district judges. Hach district judge must reside at 
some county seat in his district. 


History: En. Sec. 162, C. Civ. Proc. 1895; re-en. Sec. 6310, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 158. 


8865. Residence. and qualifications of justices of the peace. Every 
justice of the peace must reside in the township in which his court is 
held, and no person is eligible to the office of justice of the peace unless 
he shall have been a citizen of the United States and a resident of the 
county, in which he is to serve, for one year next preceding his election 
or appointment. 


History: En. Sec. 163, C. Civ. Proc. 1895; re-en. Sec. 6311. Rev. C. 1907. Cal. CO, Civ. 
Proc. Sec, 159. 


CHAPTER 9. 
POWERS OF JUDGE AT CHAMBERS. 


Section 8866. Powers of Justices of Supreme Court at Chambers, 
8867. Powers of District Judges at Chambers. 


8866. Powers of justices of supreme court at chambers. Each of the 
justices of the supreme court shall have power to issue writs of habeas 
corpus to any part of the state, upon petition by or on behalf of any 
person held in actual custody, and may make such writs returnable before 
himself, or the supreme court, or before any district court of the state, 
or any judge thereof; and such writs may be heard and determined by 
the justice or court, or judge, before whom they are made returnable. 
Each of the justices of the supreme court may also issue and hear and 
determine writs of certiorari in proceedings for contempt in the district 
court. 


History: En. Sec. 170, C. Civ. Proc. the petitioners is not “held in actual cus- 
1895; re-en. Sec. 6313, Rev. C. 1907. Cal. tody.” In re O’Brien, 29 Mont. 530, 548, 
C. Civ. Proc. Sec. 165. 75 Pac. 196, 1 Ann. Cas. 373. 


Cited or applied as section 170, Code of 
An application for a writ of habeas cor- Civil Procedure, in Franzman v. Davies, 32 
pus will be dismissed if it appears that Mont. 251, 253, 80 Pac. 251. 


8867. Powers of district judges at chambers. The judge of the district 
court may, at chambers, issue, hear, and determine writs of mandamus, 
quo warranto, certiorari, prohibition, injunction, and other original and 
remedial writs, and also all writs of habeas corpus on petition by, or on 
behalf of, any person held in actual custody in his district, and grant all 
orders and writs which are usually granted in the first instance upon an 
ex parte application, and, at chambers, hear and dispose of such orders 
and writs; and may also, at chambers, make any order, issue any process, 
and hear and determine any matter necessary in the exercise of his powers 
in matters of probate, or in any action or proceeding provided by law. If 
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a jury is necessary, the judge may 
other cases. 


History: Ap. p. Sec. 477, p. 138, Ban- 
nack Stat.; amd. Sec. 624, p. 161, Cod. Stat. 
1871; re-en. Sec. 684, ist Div. Rev. Stat. 
1879; re-en. Sec. 704, lst Div. Comp. Stat. 
1887; amd. Sec. 171, C. Civ. Proc. 1895; 
re-en. Sec. 6314, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 166. 


Where there has been disobedience of an 
order made at a term of court, the judge 
at chambers in vacation has power to pun- 
ish the same as a contempt. State ex rel. 
Northern Pac. Ry. Co. v. Loud, 24 Mont. 
428, 431, 62 Pac. 497. 

The power of a judge at chambers to 
determine any matter left pending in the 
district into which he has been called 
ceases when he has returned to his own 
district. State ex rel. Mannix v. District 
Court, 51 Mont. 310,318, 152 Pac.°753. 

When a district judge was invited to 
another district to hear and determine an 
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open court and obtain a jury as in 


action to quiet title, but at chambers in 
his own county, sustained a motion for 
judgment on the pleadings, the judgment 
so rendered was made without jurisdic- 
‘tion. Eustance v. Francis, 52 Mont. 295, 
298, 157 Pac. 573. 


Cited or applied as section 171, Code of 
Civil Procedure, in Farleigh v. Kelly, 24 
Mont. 369, 372, 62 Pac. 495, 685; State ex 
rel. Grissom v. Justice Court, 31 Mont. 258, 
262, 78 Pac. 498. 


Power of court sitting in chambers with 
respect to pleadings, see note in Ann. Cas. 
1916A, 1228. 

Contempt as punishable by judge sitting 
in chambers, see note in Ann. Cas. 1913B, 
35. 

Right of court to hear matrimonial ac- 
tion in camera, see note in Ann. Cas, 1913E, 
639. 


CHAPTER 10. 
DISQUALIFICATIONS OF JUDICIAL OFFICERS. 


Section 8868. 


Cases in Which Judge May Be Disqualified—Calling in Another Judge. 


8869. Certain Judges Not to Practice Law. 
8870. No Judicial Officer to Have Partner Practicing Law. 
8871. 


Judges Not to Act in Certain Cases After Term Has Expired. 


8868. Cases in which judge may be disqualified—Calling in another 


judge. 
such in any action or proceeding: 
1. To which he is a party, or in 


Any justice, judge, or justice of the peace must not sit or act as 


which he is interested; 


2. When he is related to either party by consanguinity or affinity 
within the sixth degree, computed according to the rules of law; 


3. When he has been attorney 


or counsel for either party in the 


action or proceeding, or when he rendered or made the judgment, order, 


or decision appealed from; 


4. When either party makes and files an affidavit as hereinafter pro- 


vided, that he has reason to believe, and does believe, he cannot have a 
fair and impartial hearing or trial before a district judge by reason of 
the bias or prejudice of such judge. Such affidavit may be made by any 
party to an action, motion, or proceeding, personally, or by his attorney 
or agent, and shall be filed with the clerk of the district court in which 
the same may be pending at any time before the day appointed or fixed 
for the hearing or trial of any such action, motion, or proceeding. Upon 
the filing of the affidavit, the judge as to whom said disqualification is 
averred shall be without authority to act further in the action, motion, or 
proceeding, but the provisions of this section do not apply to the arrange- 
ment of the calendar, the regulation of the order of business, the power 
of transferring the action or proceeding to some other court, nor to the 
power of calling in another district judge to sit and act in such action 
or proceeding. No more than two judges can be disqualified for bias or 
prejudice, in said action or proceeding, at the instance of the plaintiff, 
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and no more than two at the instance of the defendant, in said action or 
proceeding, and this limitation shall apply however many parties or 
persons in interest may be plaintiffs or defendants in such action or pro- 
ceeding. If there be more than one judge in any judicial district in which 
said affidavit is made and filed, upon the first disqualification of a judge 
in the cause, another judge, residing in the judicial district wherein the 
affidavit is made and filed, must be called in to preside in such action, 
motion, or proceeding; and upon the second or any subsequent disqualifica- 
tion of a judge in the cause, a district judge of another judicial district 
of the state must be called in to preside in such action, motion, or pro- 
ceeding, or the action, motion, or proceeding transferred to a district 
judge of another judicial district of the state. 


History: Ap. p. Sec. 453, p. 134, Bannack 
Stat.; re-en. Sec. 610, p. 159, Cod. Stat. 
1871; re-en. Sec. 530, p. 179, L. 1877; 
re-en. Sec. 530, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 547, 1st Div. Comp. Stat. 1887; 
amd. Sec. 180, C. Civ. Proc. 1895; amd. 
Ch. 3, 2nd Ext. Session, 1903; re-en. Sec. 
6315, Rev. C. 1907; amd. Sec. 1, Ch. 114, 
L. 1909. Cal. C. Civ. Proc. Sec. 170. 


The provisions of this statute do not in- 
elude notaries public, nor apply to their 
actions in taking and certifying an ac- 
knowledgment to a deed. First National 
Bank v. Roberts, 9 Mont. 323, 339, 23 Pac. 
718. 

The disqualification of a judge to act as 
such in any case where he has been attor- 
ney for either party does not extend to a 
formal act, such as ordering the issuance 
of an open venire for a jury to try such 
case where the regular panel has been dis- 
charged. Littrell v. Wilcox, 11 Mont. 77, 
80, 27 Pac. 394. 

A judge who had been attorney for an 
administratrix is not disqualified to try a 
proceeding brought by certain creditors of 
the estate to remove her as such adminis- 
tratrix. Nor does the mere fact that he 
has an allowed claim against the estate 
disqualify him from trying such proceed- 
ing. State ex rel. McCormick v. Woody, 
14 Mont. 455, 457, 36 Pac. 1043. 

Prior to its amendment this section was 
held not to apply to contempt proceedings. 
State ex rel. Boston & M. Co. v. Judges, 
30 Mont. 193, 196, 76 Pac. 10; State ex rel. 
Durand v. District Court, 30 Mont. 547, 
549, 77 Pac. 318; State ex rel. Nissler v. 
Donlan, 32 Mont. 256, 265, 80 Pac. 244; 
State ex rel. Carleton v. District Court, 33 
Mont. 138, 141, 82 Pac. 789, 8 Ann. Cas. 
752. 

This section, prior to the amendment 
thereof, was held to be constitutional. 
State ex rel. Anaconda’ C. M. Co. v. Clancy, 
30 Mont. 529, 77 Pac. 312; State ex rel. 
Durand v. District Court, 30 Mont. 547, 
549, 77 Pace. 318. 

The disqualifying affidavit cannot be 
filed after the trial of the case has been 
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begun, after which period no change of 
venue can be granted. State ex rel. Ana- 
conda C. M. Co. v. Clancy, 30 Mont. 529, 
543, 77 Pac. 312. 

The provisions of this section are ap- 
plicable to probate proceedings. State ex 
rel. Nissler vv. Donlan, 256, 263, 80 Pace. 
244, See State ex rel. Carleton v. Dis- 
trict Court, 33 Mont. 138, 141, 82 Pac. 789, 
8 Ann. Cas. 752; State ex rel. Goodman v. 
District Court, 46 Mont. 492, 495, 128 Pace. 
913. 

The affidavit of disqualification is not 
effective to interrupt a hearing after the 
day fixed for it, no matter whether it be 
a final hearing or trial, or merely a step 
taken in the case involving a decision of 
some controverted matter. State ex rel. 
Nissler v. Donlan, 32 Mont. 256, 266, 80 
Pac. 244. 

Prohibition does not lie to stay a dis- 
trict judge from proceeding further in the 
hearing of a motion made in a probate 
proceeding, where an affidavit of disquali- 
fication was not filed before the day fixed 
for the hearing of such motion. State ex 
rel. Nissler v. Donlan, 32 Mont. 256, 266, 
80 Pac. 244. 

Notice of the filing of an affidavit dis- 
qualifying a judge need not be given to 
the adverse party. State ex rel. Jenkins 
v. District Court, 32 Mont. 595, 597, 81 
Pace. 351. 

The affidavit imputing bias and preju- 
dice on the part of the district judge may 
be filed by attorney or client, after a trial 
has been had and while a motion for a new 
trial is pending, at any time before the 
day set for the hearing of such motion; 
and the filing thereof does not constitute 
contempt. State ex rel. Carleton v. Dis- 
trict Court, 33 Mont. 138, 144, 82 Pac. 789, 
8 Ann. Cas. 752. 


The right conferred upon parties by this 
section to disqualify a district judge for 
imputed bias or prejudice cannot be 
abridged merely because it is subject to 
abuse. State ex rel. Carleton v. District 
Court, 33 Mont. 138, 143, 82 Pac. 789, 8 
Ann, Cas. 752; State ex rel. First Trust & 


8868] 


Sav. Bank vy. District Court, 50 Mont, 259, 
263, 146 Pac. 539; State ex rel. Working v. 
District Court, 50 Mont. 435, 439, 147 Pace. 
.614; State ex rel. Carroll v. District Court, 
50 Mont. 506, 508, 148 Pac. 312. 


Where a disqualifying affidavit was filed 
after a motion to strike portions of a 
pleading had been submitted’ and taken 
under advisement, the jurisdiction of the 
court over the cause ceased after ruling 
on the motion. State ex rel. Grice v. Dis- 
trict Court, 37 Mont. 590, 597, 97 Pac, 
1032. 

A statute providing for the disqualifica- 
tion of a district judge by the filing of an 
affidavit that the party making it has rea- 
son to believe, and does believe, that he 
eannot have a fair and impartial trial 
before such judge because of the latter’s 
bias and prejudice, should be liberally con- 
strued with a view to effect its object and 
promote justice. Gehlert v. Quinn, 38 
Mont. 1, 3, 98 Pac. 369. 


In’ an action in conversion against a 
sheriff, the plaintiff at whose instance and 
request the sheriff, under a writ of attach- 
ment, levied upon the property in contro- 
versy, and who had indemnified the officer, 
was the real party in interest in the action 
in conversion, and could file an affidavit 
disqualifying the trial judge, although he 
had not intervened and was not a party to 
the record. Gehlert v. Quinn, 38 Mont. 1, 
3, 98 Pac. 369. 

Where a district judge, after trying a 
eause, deemed himself disqualified from 
acting upon a motion for a new trial, and 
called upon a judge of another district to 
sit in his place for that purpose, the latter 
had the same power in the premises as the 
judge who called him. Hill v. Nelson Coal 
Co., 40 Mont. 1, 5, 104 Pac. 876. 


A disqualification of the presiding 
judge is wrought by the filing of an affi- 
davit, imputing bias and prejudice to him, 
at any time before the day fixed for the 
hearing. The imputation may be made in 
the language of the statute, and proof of 
facts showing actual bias and prejudice is 
not required nor permitted. State ex rel. 
Grogan y. District Court, 44 Mont. 72, 75, 
119 Pac. 174. 

The filing of the affidavit mentioned in 
subdivision 4 of this section ipso facto 
works a disqualification of the judge 
against whom it is directed, unless the 
party filing it has waived his statutory 
right to do so. Washoe Copper Co. v. 
Hickey, 46 Mont. 363, 364, 128 Pac. 584. 


Like the peremptory challenge of a 
juror, the disqualification of a district 
judge for imputed bias is waived if not 
exercised at the proper time. Washoe Cop- 
per Co. v. Hickey, 46 Mont. 363, 365, 128 
Pac. 584; State ex rel. Jacobs v. District 
Court, 48 Mont. 410, 415, 188 Pac. 1091. 
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Where, after the filing of a disqualify- 
ing affidavit against the judge before 
whom a cause was pending, counsel agreed 
to try it before a certain district judge, 
their action constituted a waiver of the 
right of either party to thereafter dis- 
qualify such judge under the provisions of 
subdivision 4 of this section. Washoe Cop- 
per Co. v. Hickey, 46 Mont. 363, 365, 128 
Pac. 584. 

A waiver of the right conferred upon ~ 
the parties to an action or proceeding, by 
subdivision 4 of this section, to disqualify 
a district judge, by the filing of an aff- 
davit of the character’ mentioned therein, 
is not contrary to public policy. Washoe 
Copper Co. v. Hickey, 46 Mont. 363, 366, 
128 Pac. 584. 

The filing of the affidavit at any time 
prior to the day set for the trial of an 
action or the hearing of a motion or pro- 
ceeding, ipso facto works a disqualifica- 
tion of the judge against whom it is di- 
rected, and thereafter he is without author- 
ity to act further in any judicial capacity 
in connection with the action or proceed- 
ing. State ex rel. Goodman v. District 
Court, 46 Mont. 492, 494, 128 Pac. 913; 
State ex rel. Sherman v. District Court, 51 
Mont. 220, 224, 152 Pac. 32; State ex rel. 
Bitter Root Valley Irr. Co. v. District 
Court, 51 Mont. 305, 309, 152 Pac. 745; ° 
State ex rel. Brandegee v. Clements, 52 
Mont. 57, 62,.155 Pac. 271. 


This section applies to all civil actions 
and special proceedings of a civil nature, 
including probate proceedings; a judge 
who files an order of distribution may be 
disqualified by the statutory affidavit, even 
after such filing. State ex rel. Goodman v. 
District Court, 46 Mont. 492, 495, 128 Pac. 
913. 

An affidavit disqualifying a district 
judge from further acting in the adminis- 
tration of an estate, filed after the court 
had made its decree of distribution, was 
in time, where a proceeding for partition 
had been initiated; in such a case the ad- 
ministration is not finally disposed of by 
the decree, but is deemed to be pending 
until the confirmation of the report of the 
commissioners and the final vesting of title 
in the allottees. State ex rel. Goodman v. 
District Court, 46 Mont. 492, 496, 128 Pac. 
913. 

In a probate proceeding, the jurisdiction 
continues until the whole proceeding is . 
disposed of by some final action by the 
judge, releasing the parties and their prop- | 
erty from the control of the court; and, 
until such final action, the judge may ‘be ~ 
disqualified by the statutory affidavit. 
State ex rel. Goodman v. District Court, 
46 Mont. 492, 496, 128 Pac. 913. 

A district judge who deems himself dis- 
qualified in a matter pending in his court © 
may call one trial judge after another until 
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he can secure the services of one able to 
preside at the trial of the cause. 
oo Bea 47 Mont. 191, 195, 131 Pac. 

The filing of the affidavit here provided 
for brings on the only situation in which 
a trial judge, disqualified to sit, must call 
in a fellow judge of his district rather than 
a judge from outside. Curry v. McCaffery, 
47 Mont. 191, 195, 131 Pac. 673. 


Unless the disqualification of a trial 
judge to preside in a cause pending before 
him is brought about by the filing of the 
affidavit mentioned in this section, he is 
not required to first call upon another 
judge or judges of his own district before 
he can invite a judge of another district 
to act in his stead. Curry v. McCaffery, 
47 Mont. 191, 195, 131 Pac. 673. 

The affidavit of disqualification must be 
filed before the day originally fixed for 
the hearing; it cannot be filed during a 
continuance of the case. State ex. rel. 
Jacobs v. District Court, 48 Mont. 410, 
415, 138 Pac. 1091. 

Actual disqualification on the part of a 
judge may be made at any time after as 
well as before the date fixed for a hearing, 
and it is therefore available in probate 
proceedings whenever it is made to ap- 
pear; but the privilege to impute bias to 
a judge where none may exist belongs to 
a different order of things, and its exist- 
ence may fairly be limited to a given 
time. State ex rel. Jacobs v. District 
Court, 48 Mont. 410, 415, 138 Pac. 1091. 

It is not necessary for the plaintiff, 
when he files a disqualifying affidavit to 
secure a change of venue, to give notice to 
his adversary. State ex rel. Lohman v. 
District Court, 49 Mont. 247, 249, 141 Pac. 
659. 

The date of the disqualifying affidavit 
is of no consequence; it is the filing of the 
affidavit which ipso facto works the dis- 
qualification of the judge. State ex rel. 
Lohman v. District Court, 49 Mont. 247, 
249, 141 Pac. 659. 

This section and section 9098 are com- 
panion measures, and are to be construed 
together. State ex rel. Lohman v. District 
Court, 49 Mont. 247, 251, 141 Pac. 659; 
State ex rel. Sell v. District Court, 52 
Mont. 457, 459, 158 Pace. 1018. 

By the appointment of a receiver in aid 
of a suit by the state against a bank to 
have it declared insolvent and its business 
wound up, the corporation was not de- 
prived of its right, as a party to the suit, 
to disqualify the judge before whom it 
was pending for imputed bias and preju- 
dice. State ex rel. First Trust & Sav. 
Bank v. District Court, 50 Mont. 259, 261, 
146 Pac. 539. 

A defendant, though in default, is still 
a “party,” so far at least as to entitle him 
to move to set it aside, or to take and 
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prosecute an appeal, and as such may, by 
filing the affidavit prescribed by this sec- 
tion, disqualify the district judge, who, 
after denying the motion to vacate, had 
granted a rehearing. State ex rel. Work- 
ing v. District Court, 50 Mont. 435, 439, 
147 Pac. 614. 

After a disqualifying affidavit had been 
filed against a district judge, he was de- 
prived of further jurisdiction in the matter 
of hearing a renewed motion to set aside 
a default, and exceeded his authority in 
vacating the order granting a rehearing 
thereof, the reason or reasons which 
prompted his action being immaterial. 
State ex rel. Working v. District Court, 
50 Mont. 435, 439, 147 Pac. 614. 


A guardian of the person and estate of 
an incompetent is a “party,” within the 
meaning of this section, to a proceeding to 
have such incompetent declared competent, 
and may therefore exercise the right to 
disqualify the district judge by filing the 
affidavit provided for therein. State ex 
rel. Carroll vy. District Court, 50 Mont. 
506, 508, 148 Pac. 312. 

Where the petition in a proceeding seek- 
ing the restoration of an incompetent to 
capacity was filed just before the closing 
hour of the business day, and service upon 
the guardian of such person was made at 
11 o’clock p. m. of the same day, the hear- 
ing having been ordered set for the follow- 
ing day at 2 o’clock p. m., the course pur- 
sued deprived the guardian of the right of 
disqualification conferred by this section, 
and the order fixing the day of hearing was 
annulled as an abuse of discretion. State 
ex rel. Carroll v. District Court, 50 Mont. 
506, 509, 148 Pac. 312. 

The disqualifying affidavit need not be 
made by or on behalf of all the plaintiffs 
or all the defendants who may consti- 
tute “either party,’ but must be made by 
any one of several coplaintiffs or codefend- 
ants. State ex rel. Bitter Root Valley Irr. 
Co. v. District Court, 51 Mont. 305, 308, 
152 Pac. 745. 

Habeas corpus seeking the release of an 
incompetent from the custody of her 
guardian on the ground that she was com- 
petent and illegally restrained of her lib- 
erty, being a proceeding civil in its nature, 
the guardian had the right to disqualify 
the judge who issued the writ for imputed 
bias and prejudice. State ex rel. Brandegee 
v. Clements, 52 Mont. 57, 61, 155 Pac. 271. 

A change of venue should not be ordered 
by a disqualified judge until after en- 
deavor to secure another judge has failed, 
and then only pursuant to the provision of 
sections 9098 and 9099 and an order of a 
district judge transferring a cause to an- 
other county, after an affidavit of disquali- 
fication had been filed against him, without 
observing the statutory requirements, was 
in excess of jurisdiction and void. State 
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ex rel. Sell v. District Court, 52 Mont. 457, 
459, 158, Pac. 1018. 

Where a defendant, who filed an affidavit 
charging bias and prejudice on the part of 
the district judge before whom the cause 
was pending, moved for a transfer thereof 
to an adjoining district, assuring the court 
that a like objection to the judge of the 
neighboring court did not exist, he waived 
his right to disqualify the latter. Stair 
v. Lunke, 56 Mont, 130, 133, 180 Pac. 569. 
' The refusal of a change of venue asked 
for because of the relationship of the pre- 
siding judge to defendant in the action, 
though clearly erroneous, was not so far 
without jurisdiction as to render him per- 
sonally liable for costs incurred by plain- 
tiff in his proceeding by writ of super- 
visory control to compel transfer of the 
action. State ex rel. Loundaigin v. Tattan, 
56 Mont. 211, 214, 181 Pac. 984. 

This section and section 9098 are com- 
panion sections and are to be construed 
together. State ex rel. Wooster v. District 
Court, 58 Mont. 50, 52, 190 Pac. 133. 

Cited or applied as section 180, Code of 
Civil Procedure, before amendment, in Wil- 
son v. Harris, 21 Mont. 374, 431, 54 Pac. 
46; State ex rel. Gnose v. District Court, 
30 Mont. 188, 75 Pac. 1109; State ex rel. 
Boston & M. Co. v. Judges, 30 Mont. 193, 
196, 76 Pac. 10; Finlen v. Heinze, 32 Mont. 
354, 382, 80 Pac. 918; Gassert v. Strong, 
38 Mont. 18, 30, 98 Pac. 497; as section 
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6315, Revised Codes, before amendment, in 
Bean v. Missoula Lumber Co., 40 Mont. 
31, 34, 104 Pac. 869; Stephens v. Nacey, 
47 Mont. 479, 483, 133 Pac. 361; as amended 
in State ex rel. Wooster v. District Court, 
58 Mont, 50, 52, 190 Pac. 133. 


Construction of term “party” in statute 
disqualifying judge related to party, see 
notes in 15 Ann. Cas. 533; Ann. Cas. 
1914C, 972. 

Degree of relationship to party neces- 
sary to disqualify judge, see note in 12 
Ann. Cas. 516. 

Judge who is resident or taxpayer in 
municipality which is party to proceedings 
before him as disqualified, see note in 6 
Ann. Cas. 406. 

Participation as, or relationship to, coun- 
sel as disqualifying judge, see notes in 
Ann. Cas. 1917A, 1231; 11 A. L. BR. 13825; 
25 L. R.A. 114542 L. BR. AL (N.S eee 
L. R. A. 1918F; 1036. 

Interest in legal question involved as 
disqualifying judge, see note in Ann. Cas. 
1917A, 1068. 

Disqualification of judge by relative’s 
ownership of stock in corporation which 
is party to action or proceeding, see note 
in 8 A, L. R. 295. 

Waiver of disqualification of judge, see 
notes in 5 A. L. R. 1588; 10 Ann. Cas. 969; 
Ann. Cas, 1912A, 1072. 


No justice, or judge of a 


court of record, county clerk, or clerk of any court, or sheriff, must 
practice law in any court in this state, nor act as attorney, agent, or 
solicitor in the prosecution of any claim or application for lands, pensions, 
patent rights, or other proceedings before any department of the state 
or general government, or courts of the United States, during his con- 
tinuance in office, nor must any justice of the peace practice law before 
any justice’s court in the county in which he resides. 

History: Ap. p. Secs. 454, 455, p. 134, Div. Rev. Stat. 1879; re-en. Secs. 548, 549, 


Bannack Stat.; re-en. Secs. 611, 612, p. 
159, Cod. Stat. 1871; re-en. Secs. 531, 532, 
p. 179, L. 1877; re-en. Secs. 531, 532, 1st 


1st Div. Comp. Stat. 1887; re-en. Sec. 181, 
C. Civ. Proc. 1895; re-en. Sec. 6316, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 171. 


8870. No judicial officer to have partner practicing law. No justice, 
judge, or other elective judicial official, must have a partner acting as 
attorney or counsel in any court of this state. 


History: En. Sec. 456, p. 135, Bannack Sec. 550, lst Div. Comp. Stat. 1887; amd. 
Stat.; re-en. Sec. 613, p. 159, Cod. Stat. Sec. 182, C. Civ. Proc. 1895; re-en. Sec. 
1871; re-en. Sec. 533, p. 179, L. 1877; re-en. 6317, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 533, 1st Div. Rev. Stat. 1879; re-en. 172. 


8871. Judges not to act in certain cases after term has expired. A 
judge, after the expiration of his term of office, must not act as attorney 
or counsel in any action or special proceeding which has been before him 
in his official character. 

History: En. Sec. 183, C. Civ. Proc. 1895; re-en. Sec. 6318, Rev. C. 1907. 
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CHAPTER 11. 
INCIDENTAL POWERS AND DUTIES OF JUDICIAL OFFICERS. 


Section 8872. Powers of Judges Out of Court. 
8873. Powers of Judicial Officers as to Conduct of Proceedings. 
8874. To Punish for Contempt. 
8875. To Take Acknowledgments and Affidavits, 
8876. Certificate of Proof. 


8872. Powers of judges out of court. A justice or judge may exercise 
out of court all the powers expressly conferred upon a justice or judge, 
as contradistinguished from the court. 


History: En. Sec. 190, C. Civ. Proc. Cited or applied as section 190 Code of 
1895; re-en. Sec. 6319, Rev. C. 1907. Cal. Civil Procedure, in Farleigh v. Kelly, 24 
C. Civ. Proc. Sec. 176. Mont. 369, 372, 62 Pac. 495, 685. 


8873. Powers of judicial officers as to conduct of proceedings. Every 
judicial officer has power: 

1. To preserve and enforce order in his immediate presence, and in 
proceedings before him, when he is engaged in the performance of official 
duty. 

2. To compel obedience to his official orders, as provided in this code. 

3. To compel the attendance or persons to testify in a proceeding 
before him, in the cases and manner provided in this code. 

4, To administer oaths to persons in a proceeding pending before him, 
and in all other cases where it may be necessary in the exercise of his 
powers and duties. 


History: En. Sec. 191, ©. Civ. Proc. Power of court to call and examine wit- 
1895; re-en. Sec. 6320, Rev. C. 1907. Cal. nesses, see notes in 57 L. R. A. 875; L. R. A. 
C. Civ. Proc. Sec. 177. 1916A, 1191. 


8874. To punish for contempt. For the effectual exercise of the 
powers conferred by the last section, a° judicial officer may punish for 
contempt in the cases provided in this code. 


History: En. Sec. 192, C. Civ. Proc. Right of domestic court to punish as 
1895; re-en. Sec. 6321, Rev. C. 1907. Cal. contempt the violation of an order of an- 
C. Civ. Proc. Sec. 178. other court, see note in 11 Ann. Cas. 1037. 


Power of court to punish as for contempt 


., Power of court at chambers or in vaca- an act punishable by statute, see note in 
tion to punish for contempt, see note in Ann, Cas. 1915B, 157. ’ 


Ann. Cas. 1913B, 35. 


8875. To take acknowledgments and affidavits. Each of the justices 
of the supreme court, and judges of the district courts, has power in any 
part of the state, and every justice of the peace within his county, to 
take and certify: 

1. The proof and acknowledgment of a conveyance of real property, 
or of any other written instrument. 

2. The acknowledgment of satisfaction of a judgment of any court. 

3. An affidavit or deposition to be used in this state. 


Related section: 6906. 507, 1st Div. Rev. Stat. 1879; re-en. Sec. 

History: En. Sec. 459, Bannack Stat.; 524, lst Div. Comp. Stat. 1887; amd. Sec. 
re-en. Sec. 582, p. 155, Cod. Stat. 1871; 193, C. Civ. Proc. 1895; re-en. Sec. 6322, 
re-en. Sec. 507, p. 174, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 179. 


8876. Certificate of proof. The certificate of proof or acknowledg- 
ment, if made before a justice of the peace, when used in any county other 
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than that in which he resides, must be accompanied by a certificate, under 
the hand and seal of the clerk of the county in which the justice resides, 
setting forth that such justice, at the time of taking such proof or 
acknowledgment, was authorized to take the same, and that the clerk is 
acquainted with his handwriting, and believes that the signature to the 
original certificate is genuine. 
History: En. Sec. 194, C. Civ. Proc. 1895; re-en. Sec. 6323, Rev. C. 1907. 


CHAPTER 12. 


MISCELLANEOUS PROVISIONS RESPECTING COURTS AND JUDICIAL 
OFFICERS. 


Section 8877. Subsequent Applications for Orders Refused—When Prohibited. 


8878. Violations of Preceding Section. 

8879. Proceedings Not Affected by Vacancy in Office. 
8880. Proceedings to Be in‘English Language. 

8881. Abbreviations and Figures. 

8882. Means to Carry Jurisdiction Into Effect. 


8877. Subsequent applications for orders refused—When prohibited. 
If an application for an order, made to a judge of a court in which the 
acticn or proceeding is pending, is refused in whole or in part, or is 
granted conditionally, no -subsequent application for the same order 
shall be made to any other judge, except of a higher court; but nothing 
in this section refers to motions refused for informality in the papers or 
proceedings necessary to obtain the order, or to motions refused with 
liberty to renew the same. 


History: En. Sec. 457, p. 135, Bannack 
Stat.; re-en. Sec. 614, p. 159, Cod. Stat. 
1871; re-en. Sec. 534, p. 179, L. 1877; re-en. 


Sec. 534, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 551, lst Div. Comp. Stat. 1887; amd. 
Sec. 200, C. Civ. Proc. 1895; re-en. Sec. 


6324, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
182. 


Where a petition for the restoration of 
an incompetent person to capacity has been 
denied by one department of the district 


court, this section forbids an application 
to another department of the same court 
for the release of the incompetent on 
habeas corpus proceedings.. State ex rel. 
Carroll v. District Court, 50 Mont. 428, 
431, 147 Pac. 612. See Lutey Bros. v. 
Jackson, 55 Mont. 556, 559, 179 Pac. 459. 
This section cannot have, and evidently 
was not intended to have, application to 
any motion or proceeding pending for hear- 
ing. State ex rel. Working v. District 
Court, 50 Mont. 435, 440, 147 Pac. 614. 


8878. Violations of preceding section. A violation of the last section 
may be punished as a contempt; and an order made contrary thereto may 
be revoked by the judge who made it, or vacated oye a judge of the court 
in which the action or proceeding is pentane! 


History: En. Sec. 458, p. 135, Bannack Sec. 552, 1st Diy. Comp. Stat. 1887; amd. 
Stat.; re-en. Sec. 615, p. 159, Cod. Stat. Sec. 201, C. Civ. Proc. 1895; re-en. Sec. 
1871; re-en. Sec. 535, p. 179, L. 1877; re-en. 6325, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 535, lst Div. Rev. Stat. 1879; re-en. 183. 


8879. Proceedings not affected by vacancy in office. No proceeding 
in any court of justice, in an action or special proceeding pending therein, 
is affected by a vacancy in the office of all or any of the judges thereof. 


History: En. Sec. 460, p. 135, Bannack Sec. 525, 1st Div. Comp. Stat. 1887; amd, 
Stat.; re-en. Sec. 583, p. 155, Cod. Stat. Sec. 202, C. Civ. Proc. 1895; re-en. Sec. 
1871; re-en. Sec. 508, p. 174, L. 1877; re-en. 6326, Rev. OC. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 508, 1st Div. Rev. Stat. 1879; re-en. 184. 


8880. Proceedings to be in English language. Every written proceed- 
ing in a court of justice in this state must be in the English language, 
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and judicial proceedings must be conducted, preserved, and published in 
no other. 

History: En. Sec. 461, p. 135, Bannack 
Stat.; re-en. Sec. 584, p. 155, Cod. Stat. 
1871; re-en. Sec. 509, p. 174, L. 1877; re-en. 
Sec. 509, lst Div. Rev. Stat. 1879; re-en. 


Sec. 526, 1st Div. Comp. Stat. 1887; amd. 
Sec. 203, C. Civ. Proc. 1895; re-en. Sec.’ 
6327, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
185. 


8881. Abbreviations and figures. Such abbreviations as are in common 
use may be used, and numbers may be expressed by figures or numerals 


in the customary manner. 
(History: En. Sec. 204, C. Civ. Proc. 


1895; re-en. Sec. 6328, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 186. 


Note.—Early history same as _ section 
8880. 


8882. Means to carry jurisdiction into effect. When jurisdiction is, 
by the constitution or this code, or any other statute, conferred on a court 
or judicial officer, all the means necessary to carry into effect are also 
given; and in the exercise of this jurisdiction, if the course of proceeding 
be not specifically pointed out by this code or the ‘statute, any suitable 
process or mode of proceeding may be adopted which may appear most 
conformable to the spirit of this code. 


History: En. Sec. 205, C. Civ. Proc. 
1895; re-en. Sec. 6329, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 187. 


This section is broad enough to cover 
the exercise of the power of supervisory 
eontrol by the supreme court, and is ample 
to authorize its use in its utmost vigor in 
the absence of legislation upon the subject. 
State ex rel. Whiteside v. District Court, 
24 Mont. 539, 564, 63 Pac. 395. 

The power of supervisory control is a 
distinct power, and may be exercised to 
control the discretion of an inferior court 
in making an order from which no appeal 
would lie, and for which the writs ap- 
pertaining to the appellate jurisdiction 
furnish no remedy. State ex rel. Anaconda 
C. M. Co. v. District Court, 25 Mont. 504, 
522, 65 Pac. 1020. 

A decree for separate maintenance re- 
covered by a married woman may be en- 
forced by execution. Raymond v. Blanc- 


grass, 36 Mont. 449, 458, 93 Pac. 648, 15 
Tees ONS 82) 0976: 

It is proper for the contestant to file a 
record that is an appropriate one in an 
ordinary civil action. Curry v. McCaffery, 
47 Mont. 191, 194, 131 Pac. 673. 

There being no remedy at law to contest 
the selection or removal of a county seat, 
equity will take cognizance of the matter 
under this section. Poe v. Sheridan 
County, 52 Mont. 279, 290, 157 Pac. 185. 

Whenever jurisdiction is conferred upon 
a court, all the means necessary to carry 
the same into effect are expressly provided 
by this section, and if a court has power 
to make an order, it has jurisdiction to 
enforce it. State ex rel. Eisenhauer v. Dis- 
trict Court, 54 Mont. 172, 174, 168 Pac. 522. 

Cited or applied as section 205, Code of 
Civil Procedure, in In re Liter’s Estate, 19 
Mont. 474, 480, 48 Pac. 753; State ex rel. 
Seres v. District Court, 19 Mont. 501, 504, 
48 Pac. 1104. 


CHAPTER 13. 
DIFFERENT KINDS OF JURIES DEFINED. 


Section 8883. 
8884. 
8885. 
8886. 
8887. 


Jury Defined. 

Different Kinds of Juries. 
Grand Jury Defined. 

Trial Jury Defined. 
“Number of a Trial Jury. 


8888. Juries in Justices’ Courts. 


8889. 


Jury of Inquest Defined. 


8883. Jury defined. A jury is a body of men temporarily selected 
from the citizens of a particular district, and invested with power to 
present or indict a person for a public offense, or to try a question of fact. 


Pistory: 0. ec. 220, C0. Oiv.. Proc, 
1895; re-en. Sec. 6330, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 190. 


For articles on “Jury,” see Cal. Jur. and 
16h. C. L. 176. 
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8884. Different kinds of juries. Juries are of three kinds: 
1. Grand juries. 

2. Trial juries. 

3. Juries of inquest. 


History: En. Sec. 221, C. Civ. Proc. 1895; re-en. Sec. 6331, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 191. 


8885. Grand jury defined. A grand jury is a body of men, seven in 
number, returned in pursuance of law, from the citizens of a county, 
before a court of competent jurisdiction, and sworn to inquire of public 
offenses committed or triable within the county. 


History: En. Sec. 222, C. Civ. Proc. 1895; re-en. Sec. 6332, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 192. 


8886. Trial jury defined. A trial jury is a body of men returned 
from the citizens of a particular district before a court or officer of com- 
petent jurisdiction, and sworn to try and determine, by verdict, a question 
of fact. . 


History:’ En. Sec. 223, ©. Civ. Proc. Cited or applied as section 6333, Revised 
1895; re-en. Sec. 6333, Rev. C. 1907. Cal. Codes, in State v. Hall, 55 Mont. 182, 186, 
C. Civ. Proc. Sec. 193. 175 Pac. 267. 


8887. Number of a trial jury. A trial jury consists of twelve men; 
provided, that in civil actions and cases of misdemeanor, it may consist 
of twelve, or any number less than twelve, upon which the parties may 
agree in open court. 


History: En. Sec. 224, C. Civ. Proce. Whether jury may be more or less than 
1895; re-en. Sec. 6334, Rev. C. 1907. Cal. twelve in criminal case, see notes in Ann. 
C. Civ. Proc. Sec. 194. Cas. 1914A, 872; 43 L. R. A. 49; 46 L. BR. A. 

(N. 8.) 38. 


Validity and construction of statutory Applicability of state statutes permitting 
provision for verdict by less than whole verdicts by less than twelve jurymen to 
number of jurors, see notes in Ann. Cas. actions, under Federal Employers’ Liability 
1916, 500, 508; Ann. Cas. 1918D, 690; 24 Act, see notes in 12 A. L. R. 713; Ann. Cas. 
L. R. A. 272. 1916B, 156. 


8888. Juries in justices’ courts. A jury in a justice’s court, both in 
civil cases and misdemeanors, consists of six persons, but the parties may 
agree to a less number than six. 

History: En. Sec. 225, C. Civ. Proc. 1895; re-en. Sec. 6335, Rev. C. 1907. 


8889. Jury of inquest defined. A jury of inquest is a body of men 
summoned from the citizens of a particular district before the sheriff, 
coroner, or other ministerial officer, to inquire concerning particular facts. 


History: En. Sec. 226, C. Civ. Proc. 1895; re-en. Sec. 6336, Rev. OC. 1907. Cal. C. Civ. 
Proc. Sec. 195. 


CHAPTER 14. 
QUALIFICATIONS AND EXEMPTIONS OF JURORS. 


Section 8890. Who Competent to Act as Juror. 
8891. Inhabitants of City or Town Competent Jurors, 
8892. Who Not Competent to Act as Juror. 
8893. Who Exempt From Jury Duty. 
8894. Who May Be Excused. 
8895. Affidavit of Claim to Exemption. 


8890. Who competent to act as juror. A person is competent to act 
as a juror if he be: * 
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1. A male citizen of the United States of the age of twenty-one and 


not more than seventy years, who shall have been a resident of the state 


one year, and of the county ninety days before being selected and returned. 
_ 2. In possession of his natural faculties, and of ordinary intelligence, 


and not decrepit. 


3. Possessed of sufficient knowledge of the English language. 
4, Assessed on the last assessment-roll of the county on property 


belonging to him. 


History: En. Sec. 230, C. Civ. Proc. 
1895; re-en. Sec. 6337, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 198. 


Note,—Earlier statutes were section 8, 


Cited or applied as section 230, Code of 
Civil Procedure, in State v. Bowser, 21 
Mont. 133, 139, 53 Pac. 179; as section 
6337, Revised Codes, in State v. Groom, 


p. 506, Codified Statutes 1871; amended as 49 Mont. 354, 357, 141 Pac. 858. 


section 1, p. 70, Laws of 1873; re-enacted 
as section 780, Fifth Division Revised 


Constitutionality of statute requiring 


Statutes 1879; amended as section 1, p. jurors to be taxpayers, see note in 2 L. R. A. 
57, Laws of 1881; re-enacted as section (N.S.) 414. 
1304, Fifth Division Compiled Statutes Waiver of property qualification of 


1887. juror, see note in 39 L. R. A. (N. 8.) 967. 


_ 8891. Inhabitants of city or town competent jurors. On the trial of 
an action in which a city or town is interested, the inhabitants thereof 
are competent jurors, if otherwise competent and qualified according 
to law. 


History: En. Sec. 5042, Pol. C. 1895; residence in county or municipality inter- 
re-en. Sec. 3491, Rev. C. 1907. ' ested in suit, see notes in 6 Ann. Cas. 961; 


Effect on competency of juror of his fone AR ee tach 
8892. Who not competent to act as juror. A person is not competent 
to act as juror: 
1. Who does not possess the qualifications prescribed by section 
8890; or, | 
2. Who has been convicted of malfeasance in office, or any felony or 
other high crime. 


History: En. Sec. 231, 0. Civ. Proc. 1895; re-en. Sec. 6338, Rev. C. 1907. Cal. 0. Civ. 
Proc. Sec. 199. 


8893. Who exempt from jury duty. A person is exempt from lability 
to act as juror if he be: 

1. A judicial, civil, or military officer of the United States, or of this 
state ; 

2. A-person holding a county, township, or town office; 

3. An attorney-at-law in practice; 

4. A minister of the gospel, or a priest of any denomination, or editor, 
following his profession; 

5. A teacher in a university, college, academy, or school. 

6. A practicing physician, dentist, or druggist actually engaged in the 
business of dispensing medicines, or a regularly licensed embalmer or 
undertaker. 

7. An officer, keeper, or attendant of an almshouse, hospital, asylum, 
or other charitable institution ; 

8. Engaged in the performance of duty as officer or attendant of the 
state prison, penitentiary, or of a county jail; 
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9. An express agent, mail carrier, superintendent, employee, or 
operator of a telegraph line doing a general telegraph business in the 
state ; 

10. An active member of the national guard of Montana, or an active 
member of a fire department of any city or town in this state. The 
number of firemen hereby exempted must not exceed twenty-eight, includ- 
ing officers for each company organized; and such members from each 
company must be selected from the roll of such company, according to the 
seniority of membership, and a list containing the names of such persons 
must be made out by the secretary of each company and filed with the 
clerk of the board of county commissioners on the first Mondays of 
December, March, June, and September, and any failure to file the list 
hereby required is considered a waiver of such exemption; 

11. A superintendent on a railroad. 

The court must discharge a person from serving as a trial juror, in 
either of the following cases: 

Where it satisfactorily appears that he is not competent; and 


Where it satisfactorily appears that he is exempt, and claims the 
benefit of the exemption. 


History: Ap. p. Sec. 9, p. 506, Cod. 
Stat. 1871; re-en. Sec. 781, 5th Div. Rev. 
Stat. 1879; amd. Sec. 1. p. 56, L. 1881; 
amd. Sec. 1, p. 101, L. 1883; re-en. Sec. 
1305, 5th Div. Comp. Stat. 1887; amd. Sec. 
232, C. Civ. Proc. 1895; re-en. Sec. 6339, 
Rev. C. 1907; amd. Sec. 1, Ch. 20, L. 1917. 
Cal. C. Civ. Proc. Sec. 200. 


The action of jury commissioners in 
omitting from the jury-list the names of 
persons who could claim exemption from 
jury duty constitutes a mere ‘irregularity 


and furnishes no ground for challenge to’ 


the panel. State v. Tighe, 27 Mont. 327, 
330, 71 Pace. 3. 


Cited or applied as section 6339, Re- 
vised Codes, before amendment, in State 
ex rel. Powers v. Dale, 47 Mont. 227, 230, 
131 Pac. 670, Ann. Cas. 1914D, 227. 


Constitutionality of laws exempting 
certain classes of persons from jury serv- 
ice, see notes in 5 Ann. Cas, 783; Ann. Pac. 
1915A, 1060. 

Privilege of exemption from jury service 
as gratuity subject to alteration by stat- 
ute, see note in 9 Ann. Cas. 147. 

Right conferred by exemption of fire- 


men from jury duty, see note in 8 L. R. A. 
(N. 8.) 498. 


8894. Who may be excused. A juror must not be excused by a court 
for slight or trivial cause, or for hardship or inconvenience to his business, 
but only when material injury or destruction to his property, or of 
property intrusted to him, is threatened, or when his own health, or the 
sickness or death of a member of his family, requires his absence. 


History: En. Sec. 233, C. Civ. Proc. 1895; re-en. Sec. 6340, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 201. 


8895. Affidavit of claim to exemption. If a person, exempt from 
liability to act as a juror, as provided in section 8893, be summoned as a 
juror, he may make and transmit his affidavit to the clerk of the court 
for which he is summoned, stating his office, occupation, or employment; 
and such affidavit must be delivered by the clerk to the judge of the court 
where the name of such person is ealled, and if sufficient in substance, 
must be received as evidence of his right to exemption and as an excuse 
for non-attendance in person. The affidavit must then be filed by the 
clerk. 


History: En. Sec. 234, C. Civ. Proc. 1895; re-en. Sec. 6341, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 202. 
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CHAPTER 15. 
SELECTING AND RETURNING JURORS. 


Section 8896. Jury Lists, by Whom and When to Be Made. 


8897. Selection of Persons Qualified to Serve as Trial Jurors, 
8898. Lists Delivered to Clerk. 

8899. Duty of Clerk—Jury Boxes. 

8900. Same. 

8901. 


Jurors to Serve One Year. 


8896. Jury lists, by whom and when to be made. The chairman of 
the county commissioners, the county treasurer, and the county assessor, 
of each county, must meet at the county seat of each county at the 
office of the county clerk on the second Monday of January of each year, 
for the purpose of making a list of persons to serve as trial jurors for 
the ensuing year. If they fail to meet on the day specified in this section, 
they must meet as soon thereafter as practicable. The first meeting of 
such officers for the purpose of making such list is within ten days after 
this code takes effect. 


History: En. Sec. 240, ©. Civ. Proc. 


rendered the making of the jury-list irreg- 
1895; re-en. Sec. 6342, Rev. C. 1907. Cal. 


ular, cannot take advantage of his own 


Cc. Civ. Proc. Sec. 204. 


Note.—For earlier acts see sections 1 to 
7, p. 505, Codified Statutes 1871; re-enacted 
as sections 773-779, Fifth Division Revised 
Statutes 1879; re-enacted with amendment 
of February 23, 1881, as sections 1297 to 
1303, Fifth Division Compiled Statutes 
1887. 


A member of a jury commission, who has 


wrong-doing when called on to answer a 
criminal charge presented by a grand jury 
selected from such jury-list. State ex rel. 
Clark v. District Court, 31 Mont. 428, 435, 
78 Pac. 769, 3 Ann Cas. 841. 

Cited or applied as section 240, Code of 
Civil Procedure, in State v. Landry, 29 
Mont. 218, 222, 74 Pac. 418; as section 
6342, Revised Codes, in State v. Groom, 49 
Mont. 354, 357, 141 Pac. 858. 


8897. Selection of persons qualified to serve as trial jurors. At the 
meeting, specified in the last section, the officers present must select, from 
the last assessment roll of the county, and make a list of the names of all 
persons qualified to serve as trial jurors, as prescribed in the last chapter. 


History: En. Sec. 241, C. Civ. Proc. made. State v. Bowser, 21 Mont. 133, 139, 
1895; re-en. Sec. 6343, Rev. C. 1907; amd. 53 Pac. 179. 

Sec. 1, Ch. 80, L. 1919. Cited or applied as section 241, Code of 

Civil Procedure, before amendment,. in 

The presumption that jury-lists were State v. Tighe, 27. Mont. 327, 330, 71 Pace. 

made up according to law prevails until an 3; State ex rel. Clark v. District Court, 

offer of proof to the contrary is actually 31 Mont. 428, 436, 78 Pac. 769, 3 Ann. Cas. 

: 841. 


8898. Lists delivered to clerk. A list of the names of the persons so 
selected, showing the place of residence and other proper additions of each 
of them, so far as those particulars can be conveniently ascertained, must 
be made out and signed by the officers, or a majority of them. Within five 
days after the meeting, the lst must be delivered by those officers to the 
clerk of the district court and filed by him in his office. 


History: En. Sec. 242, C. Civ. Proc. 
1895; re-en. Sec. 6344, Rev. C. 1907. Cal. 
©. Civ. Proc. Sec. 208. 


Cited or applied as section 242, Code of 


Civil Procedure, in State v. Tighe, 27 
Mont. 327, 331, 71 Pac. 3; State ex rel. 
Clark v. District Court, 31 Mont. 428, 436, 
78 Pac. 769, 3 Ann. Cas. 841. 


8899. Duty of clerk—Jury boxes. Immediately after the list has been 
delivered to him, the clerk must prepare suitable ballots, by writing the 
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name of each person so selected, as contained in the list, with his place of 
residence and other additions, on a separate piece of paper. The ballot must 
be uniform, as nearly as may be, in appearance, and each ballot must there- 
after be inserted in a black capsule, and when all the said ballots have been 
so inserted, the clerk must deposit them in a box of ample size to permit 
said capsules to be thoroughly mixed, and which said box shall be kept for 
that purpose and shall be known as, and plainly marked, ‘‘jury box No. 1.’’ 
Said capsules may be used as often as necessary; provided, however, no 
capsule shall be used which is in any manner whatsoever defaced or 
disfigured, or so marked that it may be recognized or distinguished from 
the other capsules in said jury box No. 1. 


History: En. Sec. 243, ©. Civ. Proc. State v, Tighe, 27 Mont. 327, 331, 71 Pac: 
1895; re-en. Sec. 6345, Rev. C. 1907; amd. 38; State v. Landry, 29 Mont. 218, 222, 
Sec. 1. Ch. 35, L. 1919. Cal. C. Civ. Proc. 74 Pac. 418; State ex rel. Clark v. District 
Sec. 209. Court, 31 Mont. 428, 436, 78 Pac. 769, 3 
Ann. Cas. 841; as section 6345, Revised 
Codes, before amendment, in State v. 
Groom, 49 Mont. 354, 357, 141 Pac. 858. 


Cited or applied as section 243, Code of 
Civil Procedure, before amendment, in 


8900. Same. Before depositing the ballots, the clerk must destroy each 
ballot remaining in the box, and remove all contents therefrom. 


History: En. Sec. 244, C. Civ. Proc. 
1895; re-en. Sec. 6346, Rev. C. 1907. 


Cited or applied as section 244, Code of 


8901. Jurors to serve one year. 


Civil Procedure, in State v. Landry, 29 
Mont. 218, 222, 74 Pac. 418; State ex rel. 
Clark v. District Court, 31 Mont. 428, 436, 
78 Pac. 769, 3 Ann. Cas. 841. 


The persons whose names are so 


returned are known as regular jurors, and must serve for one year, and 
until other persons are selected and returned. 


History: En. Sec. 245, ©. Civ. Proc. 
1895; re-en. Sec. 6347, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 210. 


A grand jury organized in December, 
1903, from the jury-list of that year, and 
not discharged by the court, could return 
a valid indictment though the jury-list for 


1904 may have been made and filed before 
the date of the indictment. State ex rel. 
Clark v. District Court, 31 Mont. 428, 436, 
78 Pac. 769, 3 Ann. Cas. 841. 

Cited or applied as section 245, Code of 
Civil Procedure, in State v. Landry, 29 
Mont. 218, 222, 74 Pac. 418. 


CHAPTER 16. 
DRAWING AND SUMMONING JURORS FOR COURTS OF RECORD. 


Section 8902. Summoning of Trial Jury. 


8903. Clerk to Draw Jury. 

8904. Drawing—How Conducted. 

8905. Jury Box No. 2. 

8906. Jurors—When to Be Drawn From Jury Box No. 2 

8907. Jury Box No. 3. cs 
8908. Jurors—When to Be Drawn Therefrom. 

8909. Two or More Judges May Draw From Same Box. 

8910. Sheriff to Summon Jurors, How. 

8911. Drawing and Summoning Jurors to Attend Forthwith. 

8912. Summoning Jurors to Complete a Panel. 


8902. Summoning of trial jury. Whenever the business of a district 
‘court requires the attendance of a trial jury for the trial of civil or criminal 
cases, and no jury is in attendance, the court may make an order directing 
a trial jury to be drawn and summoned to attend before said court. Such 
order must specify the number of jurors to be drawn, and the time at which 
the jurors are required to attend, which time may be at the same term m 
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which the jurors are drawn, or at the next succeeding term, in the discretion 
of the court. And the court may direct that such causes, either criminal or 
eivil, in which the jury may be required, or in which a jury may have been 
demanded, be continued and fixed for trial when a jury shall be in 
attendance. 


History: En. Sec. 260, 0. Civ. Proc. 


Cited or applied as section 260, Code of 
1895; amd. Sec. 1, Ch. 7, L. 1907; Sec. 


Civil Procedure, before amendment, in 


6348, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
214. 


Provisions governing the drawing of a 
jury panel are mandatory. State v. Lan- 


State ex rel. Clark v. District Court, 31 
Mont. 428, 436, 78 Pac. 769, 3 Ann. Cas. 
841; as section 6348, Revised Codes, in 
State v. Groom, 49 Mont. 354, 357, 141 Pace. 
858. 


dry, 29 Mont. 218, 224, 74 Pac. 418. 


8903. Clerk to draw jury. Immediately upon the order mentioned in 
the preceding section being made, the clerk shall, in the presence of the 
court, proceed to draw the jurors from jury box No. 1. 


Peevory. - bn. Sec. .261,. C.- Civ. Proc. 
1895; re-en. Sec. 6349, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 215. 


progress. State ex rel. Breen v. District 
Court, 34 Mont. 107, 111, 85 Pac. 870. 

Cited or applied as section 261, Code of 
Civil Procedure, in State v. Landry, 29 
Mont. 218, 222, 74 Pac. 418; as section 
6349, Revised Codes, in State v. Groom, 
49 Mont. 354, 357, 141 Pac. 858. 


The judge orders the drawing of the 
jury, and directs the clerk during its 


8904. Drawing—How conducted. The clerk must conduct said draw- 
ing as follows: 

1. He must place said box on a rod so that the same may readily 
revolve, and he must revolve said box a sufficient number of times so as 
to insure that the capsules in said box have become thoroughly mixed, 
and thereafter he must draw from said box, one at a time, as many of 
said capsules containing the names of jurors as are ordered by the court. 

2. A minute of the drawing shall be entered in the minutes of the 
court, which must show the name on each slip of paper so drawn from 
said jury box. 

3. If the name of any person is drawn from ith box who is deceased 
or insane, or who may have permanently removed from the county, or 
who is exempt from jury service, and the fact shall be made to appear to 
the satisfaction of the court, the name of such person shall be omitted 
from the list, and the slip of paper having such name on it shall be 
destroyed and another juror drawn in his place, and the fact shall be 
entered upon the minutes of the court. The same proceeding shall be had 
as often as may be necessary, until the number of jurors required shall 
be drawn. After the drawing shall be completed, the clerk shall make a 
copy of the list of names of the persons so drawn, and certify the same. 
In his certificate he shall state the date of the order and of the drawing, 
and the number of the jurors drawn, and the time when and the place 
where such jurors are required to appear. Such certificate and list shall 
be delivered to the sheriff for service. 


History: En. Sec. 262, C. Civ. Proc. Civil Procedure, before amendment, in 


1895; re-en. Sec. 6350, Rev. C. 1907; amd. 
Sec. 2, Ch. 35, L. 1919. Cal. C. Civ. Proc. 
Sec. 219. 


Cited or applied as section 262, Code of 
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State v. Tighe, 27 Mont. 327, 331, 71 Pace. 
3; State v. Landry, 29 Mont. 218, 224, 
74 Pac. 418; as section 6350, Revised 
Codes, before amendment, in State v. 
Groom, 49 Mont. 354, 357, 141 Pac. 858. 
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8905. Jury box No. 2. After the adjournment of the term or session 
at which trial jurors have been returned, as prescribed in the last section, 
the clerk must deposit the capsules containing the ballots with the names 
of those who attended and served, in another box kept by him, known as 
and marked ‘‘jury box No. 2.’’ The capsules containing the ballots with 
the names of those who did not appear and serve, which have not been 
destroyed as prescribed in the preceding section, must be returned to the 
box from which they were taken. 


History: En. Sec. 263, C. Civ. Proc. Cited or applied as section 263, Code of 
1895; re-en. Sec. 6351, Rev. C. 1907; amd. Civil Procedure, before amendment, in 
Sec. 3, Ch. 35, L. 1919. State v. Landry, 29 Mont. 218, 222, 74 Pac. 

418. 


8906. Jurors—When to be drawn from jury box No. 2. If, at the 
time of drawing trial jurors for a term or session, there is not a sufficient 
number of capsules containing ballots with the names of jurors thereon 
remaining in the box No. 1, the clerk, after drawing all the capsules 
containing therein ballots with the names of jurors thereon, must draw 
the necessary number from box No. 2, containing the names of those 
jurors who have before served, as prescribed in the last section; and 
must continue to draw from that box until new lists of jurors are provided. 


History: En. Sec. 264, C. Civ. Proc. Cited or applied as section 264, Code of 
1895; re-en. Sec. 6352, Rev. C. 1907;, amd. Civil Procedure, before amendment, in 
Sec. 4, Ch. 35, L. 1919. . State v. Landry, 29 Mont. 218, 222, 74 Pac. 

418. 


8907. Jury box No. 3. The clerk must keep, in addition to the two 
boxes specified in the last two sections, a third box, known as and marked 
‘‘Jury box No. 3,’’ in which he must deposit capsules containing duplicate 
ballots, with the names and the proper additions of all persons selected 
and returned as trial jurors, who reside in the city or town where a trial 
term or session of a court of record is held, pursuant to law. 


History: En. Sec. 265, ©. Civ. Proc. Cited or applied as section 265, Code of 
1895; re-en. Sec. 6353, Rev. C. 1907; amd. Civil Procedure, before amendment, in 
Sec. 5, Ch. 35, L. 1919. State v. Landry, 29 Mont. 218, 222, 74 Pac. 

418. 


8908. Jurors—When to be drawn therefrom. The ballots contained in 
the capsules kept in box No. 3 must be destroyed by the clerk, and new 
ballots must be deposited therein by him, at the same time, and under 
like circumstances, as prescribed in this chapter, with respect to the 
destruction of the old ballots, and the depositing of new ballots in the 
first box. 


History: En. Sec. 266, C. Civ. Proc. 1895; re-en. Sec. 6354, Rev. C. 1907; amd. Sec. 
6, Ch. 35, L. 1919. 


8909. Two or more judges may draw from same box. In districts 
where there are two or more judges, each judge may order jurors drawn 
and summoned to attend the session or term over which he presides, as 
provided in this chapter. 

History: En. Sec. 267, C. Civ. Proc. 1895; re-en. Sec. 6355, Rev. C. 1907. 


8910. Sheriff to summons jurors, how. The sheriff, as soon as he 
receives the list or lists of jurors drawn, shall summon the persons named 
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therein to attend the court at the time mentioned in the order, by a 
written notice by registered mail to that effect addressed to them to the 
postoffice address named in the jury-list and deposited in the postoffice 
with the postage thereon prepaid, except in cases where the district judge 
expressly directs that such service shall be made by giving personal 
notice, and shall return the list to the court at the opening of the regular 
session thereof, or at such session or time as the jurors may be ordered 
to attend, specifying the names of those who are summoned, and the 
manner in which each person was notified. 


History: En. Sec. 280, C. Civ. Proc. in summoning a jury panel. State v. 
1895; re-en. Sec. 6356, Rev. C. 1907; amd. Groom, 49 Mont. 354, 357, 141 Pac. 858. 
sec. 1, Ch. 9, L. 1911. Cal. C. Civ. Proc. Cited or applied as section 280, Code of 
Sec. 225. Civil Procedure, before amendment, in 


This section prescribes the duty of the hoe Peer eee eon ale eas (ath ac. 


sheriff, and directs him as to the procedure 


8911. Drawing and summoning jurors to attend forthwith. If a 
sufficient number of trial jurors, duly drawn and notified, do not attend 
or cannot be obtained in the opinion of the court, without great delay or 
expense to form a jury, the court may, in its discretion, direct the clerk 
to draw from box No. 8, in the presence of the court, the names of as 
many persons as the court deems sufficient for that purpose. 


History: En. Sec. 281, C. Civ. Proc. the jury from box No. 3 before the emer- 
1895; re-en. Sec. 6357, Rev. C. 1907. Cal. gency contemplated by this section has 
C. Civ. Proc. Sec. 226. arisen. State v. Landry, 29 Mont. 218, 223, 
74 Pac. 418. 


It is error, in a criminal case, to draw 
8912. Summoning jurors to complete a panel. The sheriff must forth- 
with notify each person so drawn and make a return as prescribed in 
section 8910. 
History: En. Sec. 282, C. Civ. Proc. 1895; re-en. Sec. 6358, Rev. C. 1907. 


CHAPTER 17. 
SUMMONING JURORS FOR JUSTICE AND INFERIOR COURTS AND COURTS OF 
INQUEST. 


Section 8913. Jurors for Justices’ or Police Courts. 
8914. How to Be Summoned. 1 
8915. Officer’s Return. 
8916. Juries of Inquest—How to Be Summoned. 


8913. Jurors for justices’ or police courts. When jurors are required 
in any of the justices’ courts, or in any police or other inferior court, they 
must, upon the order of the justice, or of the judge thereof, be summoned 
by the sheriff, constable, marshal, or policeman of the jurisdiction. 

History: En. Sec. 290, C. Civ. Proc. 1895; re-en. Sec. 6359, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 230. 


8914. How to be summoned. Such jurors must be summoned from 
the persons competent to serve as jurors, residents of the township, city, 
or town in which such court has jurisdiction, by notifying them orally 
that they are summoned, and of the time and place at which their attend- 
ance is required. 


History: En. Sec. 291, C. Civ. Proc. 1895; re-en. Sec. 6360, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 231. 
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8915. Officer’s return. The officer summoning such jurors shall, at the 
time fixed in the order for their appearance, return it to the court with 
a list of the persons summoned indorsed thereon. 


History: En. Sec. 292, C. Civ. Proc. 1895; re-en. Sec. 6361, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 232. 


8916. Juries of inquest—How to be summoned. Juries of inquest shall 
be summoned by the officer before whom the proceedings in which they 
are to sit are to be had, or by any sheriff, constable, or policeman, from 
the persons competent to serve as jurors, residents of the county, by 
notifying them orally that they are so summoned, and of the time and 
place at which their attendance is required. 


History: En. Sec. 300, C. Civ. Proc. Cited or applied as section 6362, Revised 
1895; re-en. Sec. 6362, Rev. C. 1907. Cal. Codes, in State ex rel. Quintin v. Edwards, » 
C. Civ. Proc. Sec. 235. 38 Mont. 250, 266, 99 Pac. 940. 

CHAPTER 18. 


ENFORCING OBEDIENCE TO SUMMONS. 
Section 8917. Attachment and Fine. 


8917. Attachment and fine. Any juror summoned, who wilfully and 
without reasonable excuse fails to attend, may be attached and compelled 
to attend; and the court may impose a fine, not exceeding fifty dollars, 
upon which execution may issue. If the juror was not personally served, 
the fine must not be imposed until, upon an order to show cause, an 
opportunity has been offered the juror to be heard. The court may for 
good cause remit, modify, or cause any fine collected to be refunded. 


History: En. Sec. 310, C. Civ. Proc. 1895; re-en. Sec. 6363, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 238. 


CHAPTER 19. 
IMPANELING GRAND AND TRIAL JURIES AND JURIES OF INQUEST. 


Section 8918. Grand Jury—When and How to Be Impaneled. 
8919. How Constituted. 
8920. Manner of Impaneling Prescribed in Penal Code. 
8921. Drawing and Summoning in District Having More Than One Judge, 
8922. Clerk to Call List of Jurors Summoned. 
8923. Manner of Impaneling—How Prescribed. 
8924. Inspection of Capsules. 
8925. Proceedings in Forming Jury. 
8926. Manner of Impaneling. 
8927. Same. 


8918. Grand jury—When and how to be impaneled. Whenever in the 
opinion of the district judge a grand jury is necessary, he must make an 
order directing a grand jury to be drawn and summoned to attend before 
the court. The order must specify the number of such jurors to be drawn, 
which must not be less than ten nor more than fifteen. The names of such 
jurors must be drawn from jury box No. 1, mentioned in section 8899, and 
the list of names certified and summoned, as provided for drawing and 
summoning trial jurors, and the names of any persons drawn who may 
not be impaneled upon the grand jury must be again placed in said jury 
box No. 1. 


Related section: 11806. Legality of grand jury not selected in 
History: En. Sec. 320, ©. Civ. Proc. accordance with statute, see notes in 10 
1895; re-en. Sec. 6364, Rev. C. 1907. Cal. Ann. Cas. 964; Ann. Cas. 1918A, 1080. 
C. Civ. Proc. Sec. 241. 
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8919. How constituted. When, of the persons summoned as grand 
jurors competent and not excused, seven are present, they constitute the 
grand jury. If more than seven of such persons are present, the clerk 
must write their names on separate ballots, and place said ballots in black 
capsules, which said capsules shall be deposited in a box large enough to 
hold all of said capsules without crowding, and which said box shall be so 
arranged that the clerk drawing said capsules from said box shall be 
unable to observe or see the capsule he is about to draw, and draw out 
seven of them, and the persons whose names are on the ballots so drawn 
shall constitute the grand jury. If less than seven of such persons are 
present, the court may order a sufficient number to be forthwith drawn 
from either box and summoned to attend the court. And whenever, of 
the persons to complete a grand jury, more attend than are required, the 
requisite number must be obtained by writing the names of those so 
summoned and not excused on ballots, which said ballots shall be placed 
in black capsules, and thereafter deposited in a box, and then drawn as 
above provided. 


History: En.- Sec. 321, C. Civ. Proc. Sec. 7, Ch. 35, L. 1919. Cal. C. Civ. Proc. 
1895; re-en. Sec. 6365, Rev. C. 1907; amd. Sec. 242. 


8920. Manner of impaneling prescribed in Penal Code. Thereafter 
such proceedings must be had in impaneling the grand jury as are pre- 
scribed in sections 11806 to 11824 of the Penal Code. 


History: En. Sec. 322, C. Civ. Proc. 1895; re-en. Sec. 6366, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 243. 


8921. Drawing and summoning in districts having more than one 
judge. In districts where there are two or more judges, each judge may 
order a grand jury to be drawn and summoned to attend the session or 
term over which he presides, as provided in this chapter, but no more 
than one grand jury must ever be in attendance upon any district court 
at the same time. 


History: En. Sec. 323, C. Civ. Proc. Cited or applied as section 6367, Revised 
1895; re-en. Sec. 6367, Rev. C. 1907. Codes, in State ex rel. Little v. District 
Court, 49 Mont. 158, 161, 141 Pac. 151. 


8922. Clerk to call list of jurors summoned. At the opening of court 
on the day trial jurors have been summoned to appear, the clerk shall eall 
the names of those summoned, and the court may then hear the excuses 
of jurors summoned. The clerk shall then write the names of the jurors 
present and not excused upon separate slips or ballots of paper, and fold 
such slips so that the names are concealed, and place said slips in black 
capsules, and there, in the presence of the court, deposit the capsules 
containing said slips or ballots in a box large enough to hold all of said 
capsules without crowding, and which said box shall be so arranged that 
the clerk drawing said capsules from said box shall be unable to observe 
or see the capsules he is about to draw, and which said box must be kept 
sealed or locked until ordered by the court to be opened. 

History: En. Sec. 330, C. Civ. Proc. Sec. 8, Ch. 35, L. 1919. Cal. OC. Civ. Proc. 
1895; re-en. Sec. 6368, Rev. C. 1907; amd. Sec. 246. 

8923. Manner of impaneling—How prescribed. Whenever thereafter 
a civil action is called by the court for trial, and a jury is required, such 
proceedings shall be had in impaneling the trial jury as are prescribed in 
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sections 9334 to 9348 of this code. If the action be a criminal one, the jury 
shall be impaneled as prescribed in the Penal Code. 


History: En. Sec. 331, C. Civ. Proc. 1895; re-en. Sec. 6369, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 247. 


8924. Inspection of capsules. It shall be the duty of the judge in 
whose department the jurors are serving, at least once every two weeks 
during said jury term, to inspect all capsules containing ballots for the 
purpose of ascertaining whether such capsules are marked or defaced, or 
have any mark of identification thereon, and when any marked or defaced 
capsules are found, the judge shall order said capsule or capsules to be 
replaced by others free from any mark or defacement. 

History: En. Sec. 9, Ch. 35, L. 1919. 


8925. Proceedings in forming jury. At the time appointed for a jury 
trial in justices’, police, or other inferior courts, the list of jurors sum- 
moned, which shall be twelve, or double the number agreed upon before 
the trial by the parties, must be called, and the names of those attending — 
and not excused must be written upon separate slips of paper, folded so 
as to conceal the names, and placed in a box, from which the trial jury 
must be drawn. 


History: En. Sec. 340, C. Civ. Proc. 1895; re-en. Sec. 6370, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 250. 


8926. Manner of impaneling. Thereafter, if the action is a criminal 
one, the jury must be impaneled as provided in the Penal Code; if a civil 
one, as provided in sections 9334 to 9348 of this code. 


History: En. Sec. 341, C. Civ. Proc. 1895; re-en. Sec. 6371, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 251. 


8927. Manner of impaneling. The manner of impaneling juries of 
inquest is prescribed in the provisions of the different codes relating to 
such inquests. 


History: En. Sec. 350, C. Civ. Proc. 1895; re-en. Sec. 6372, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 254. 


CHAPTER 20. 
STENOGRAPHERS. 


Section 8928. Appointment of Stenographers. 
8929. Duties of Stenographers. 
8930. Same. 
8931. To Furnish Copies to Parties, ete. 
8932. Amount to Be Paid by Each Party in Civil Action. 
8933. Salary and Mileage. 
8934. Stenographer Pro Tempore. 
8935. Stenographer’s Report Prima Facie Evidence. 


8928. Appointment of stenographers. The judge of a district court 
may appoint a stenographer for such court, who is an officer of the court, 
and holds his office during the pleasure of the judge appointing him, and 
he must subscribe the constitutional oath of office, and file the same with 
the clerk of the court. In districts where there are two or more judges, 
each judge may appoint a stenographer. 


History: En. Sec. 370, C. Civ. Proc. Note.—Earlier acts relating to appoint- 
1895; re-en. Sec. 6373, Rev. C. 1907. Cal. ment of stenographers were sections 1 to 3 
C. Civ. Proc. Sec. 269. (pp. 393, 394), Laws of 1877; re-enacted 
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Cited or applied as section 370, Code of 
Civil Procedure, in Montana O. P. Co. v.- 
Boston & M. C. C. & S. M. Co., 27 Mont. 
288, 325, 70 Pac. 1114; York v. Steward, 
30 Mont. 367, 368, 76 Pac. 756. 


as sections 1176 to 1178, Fifth Division Re- 
vised Statutes 1879; amended as sections 
1977 to 1981, Fifth Division Compiled 
Statutes 1887. 


8929. Duties of stenographers. Each stenographer must, under the 
direction of the judge, attend all sittings of the court, take full steno- 
‘graphic notes of the testimony, and of all proceedings given or had 
thereat, except when the judge dispenses with his services in a particular 
cause, or with respect to a portion of the proceedings therein. The 
stenographer must file with the clerk forthwith the original stenographie 
notes taken upon a trial or hearing required to be taken by this section. 


History: -En. Sec. 371, ©. Ciy. Proc. 
1895; re-en. Sec. 6374, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 269. 


Cited or applied as section 371, Code of 
Civil ee in State ex rel. Kranich v. 
Supple, 22 Mont. 184, 186, 56 Pac. 20; State 
v. Fisher, 23 Mont. 540, 552, 5 59 Pac. 919. 


8930. Same. All objections made, the rulings, decisions, and opinions 
of the court, and the exceptions taken during the trial or hearing, must be 
written out at length or printed in type by the stenographer, and filed 
with the clerk forthwith after the close of the trial or hearing, and there- 
after such exceptions may be settled in a bill of exceptions, as provided in 


section 9390 of this code. 


History: En. Sec. 372, C. Civ. Proc. 
1895; re-en. Sec. 6375, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 269. 


This section requires the stenographer, 
in addition to writing out the ruling and 
exception, to write out the question, an- 
swer, or other part of the evidence to 
which the objection and ruling apply, so as 
to identify them, without other compensa- 
-tion than his salary. State ex rel. Kra- 
nich v. Supple, 22 Mont. 184, 187, 56 Pace. 
20. 


The stenographer is not required to fur- 
nish a complete transcript of the testi- 
mony, or any substantial part thereof, 
without payment of his fees. State ex rel. 
Kranich v. Supple, 22 Mont. 184, 189, 56 
Pae. 20. 

Mandamus lies to compel the stenogra- 


pher to write out and file a list of the 
objections, rulings, and exceptions occur- 
ring on the trial, where the order of the 
trial court is insufficient. State ex rel. 
Kranich v. Supple, 22 Mont. 184, 189, 56 
Paces. 20. 


An exception to an adverse ruling by 
the district court is a matter of right, not 
one of grace or discretion on the part of 
the court, and, when taken, the court 
stenographer must enter it, any opinion of 
the trial court to the contrary notwith- 
standing. State v. Postal Telegraph Cable 
Co., 43 Mont. 104, 108, 161 Pac. 953. 


Cited or applied as section 372, Code of 
Civil Procedure, in State ex rel. Dempsey 
v. District Court, 24 Mont. 566, 567, 63 Pac. 
389; State ex rel. Donovan v. Ledwidge, 
27 Mont. 197, 200, 70 Pac. 511. 


8931. To furnish copies to parties, etc. Each stenographer specified in 
this chapter must likewise, upon request, furnish, with all reasonable 
diligence, to the defendant in a criminal cause, or a party or his attorney 
in a civil cause, in which he has attended the trial or hearing, a copy, 
written out at length or in narrative form, from his stenographic notes, 
of the testimony and proceedings, or a part thereof, upon the trial or 
hearing, upon payment by the person requiring the same, the sum of five 
cents per folio for the copy written out at length, and seven and one-half 
cents per folio for the copy written out in narrative form. If the county 
attorney or attorney-general or judge requires such copy in a criminal 
cause, the stenographer is entitled to his fees therefor; but he must 
furnish it, and upon furnishing it, he shall receive a certificate of the sum 
to which he is so entitled, which is a county charge, and must be paid by 
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the county treasurer upon the certificate like other county charges. If 
the judge requires such a copy in a civil case to assist him in rendering 
a decision, the stenographer must furnish the same without charge there- 
for. If it appears to the judge that a defendant in a criminal case is 


unable to pay for such copy, the same shall be furnished him and paid for 


by the county. 


History: En. Sec. 373, C. Civ. Proc. 
1895; re-en. Sec. 6376, Rev. C. 1907. 


Where the stenographer failed to fur- 
nish a poor defendant with a copy of the 
transcript when ordered to do so under 
this section, the supreme court will not 
compel obedience thereto by mandamus. 
State ex rel. Dempsey v. District Court, 
24 Mont. 566, 567, 63 Pac. 389. 

Fees paid court stenographers for tran- 
scribing testimony from their notes are 
chargeable as part of the costs. State ex 
rel. King v. District Court, 25 Mont. 1, 3, 
63 Pac. 402. 

The appropriate remedy to compel the 
court stenographer to furnish the tran- 
script in a civil cause is a writ of man- 
date, rather than an order to the stenog- 
rapher by the trial court. State ex rel. 
Donovan vy. District Court, 27 Mont. 197, 
201, 70 Pae. 511. 


8932. Amount to be paid by each party in civil action. 


The stenographer may not require the 
state, or its attorney-general, to pay the 
amount of his fees in advance. State ex 
rel. Donovan v. Ledwidge, 27 Mont. 197, 
203, 70, Pac. 25445 

Where the principal part of a transcript 
was made up of copies of evidence ob-. 
tained from the stenographer, and but a 
small portion prepared by the clerk of the 
district court, a charge of ten cents per 
folio for the whole number of folios con- 
tained in the transcript was excessive. 
Montana ete. Co. v. Boston etc. Min. Co. 
33 Mont. 400, 403, 84 Pac. 706. 

Cited or applied as section 373, Code of 
Civil Procedure, in State ex rel. Kranich 
v. Supple, 22 Mont. 184, 186, 56 Pac. 20; 
Montana O. P. Co. v. Boston M. C. C. & 
S. M. Co., 27 Mont. 288, 325, 70 Pac. 1114. 


In every issue 


of fact in civil actions tried before the court or jury, before the trial 
commences, there must be paid into the hands of the clerk of the court, by 
each party to the suit, the sum of three dollars, which sum must be paid 
by said clerk into the treasury of the county where the cause is tried, to 
be applied upon the payment of the salary of the stenographer, and the 
prevailing party may have the amount so paid by him taxed in his bill of 
costs as proper disbursements. 


History: En. Sec. 1979, 5th Div. Comp. 
Stat. 1887; re-en. Sec. 374, C. Civ. Proc. 
1895; re-en. Sec. 6377, Rev. C. 1907. 


The fees for stenographers must be paid 
to official stenographers appointed by the 
court under authority of section 8928. 
Montana O. P. Co. v. Boston & M. C. C. & 


The fees paid stenographers for per diem 
refer to the sum required by this section 
to be paid by each party at the beginning 
of the trial. Montana etc. Co. v. Boston 
etc. Min. Co., 33 Mont. 400, 402, 84 Pac. 
706. 

Cited or applied as section 374, Code of 
Civil Procedure, in State ex rel. Kranich 


S. M. Co., 27 Mont. 288, 325, 70 Pac. 1114. v. Supple, 22 Mont. 184, 186, 56 Pac. 20. 


8933. Salary and mileage. Every stenographer appointed under the 
provisions of this chapter receives an annual salary of twenty-four hundred 
dollars, and no other compensation except as provided in section 8931, 
payable in monthly instalments out of the contingent funds of the counties 
comprising the district for which he is appointed, according and in propor- 
tion to the number of suits entered and commenced in the district courts - 
of such counties respectively in the preceding year; and it shall be the ~ 
duty of the judge of such district, on the first day of January of each 
vear, or as soon after as may be, to apportion the amount of such salary 
to be paid by each county in his district on the basis aforesaid. The 
stenographer is allowed, in addition to the salary and fees above provided, 


50 


Ch. 20, 21] ATTORNEYS. [8934, 8935 
in judicial districts comprising more than one county, a mileage of ten 
cents per mile for the distance traveled by him from one county seat to 
another in the performance of his official duties, said mileage to be 
apportioned and payable in the same way as the salary. 


History: En. Sec. 375, C. Civ. Proc. Cited or applied as section 375, Code of 
1895; re-en. Sec. 6378, Rev. C. 1907; amd. Civil Procedure, before amendment, in 
Sec. 1, Ch. 80, L. 1909. Cal. C. Civ. Proc. State ex rel. Kranich v. Supple, 22 Mont. 
Secs. 271 and 274. 184, 186, 56 Pac. 20. 


8934. Stenographer pro tempore. The stenographer of any district 
court must attend to the duties of his office in person, except when excused 
for good and sufficient reason by order of the court, which order must be 
entered upon the minutes of the court. Employment in his professional 
capacity elsewhere is not a good and sufficient reason for such excuse. 
When the stenographer of any court has been excused in the manner 
provided in this section, the court may appoint a stenographer pro 
tempore, who must take the same oath and perform the same duties and 
receive the same compensation during the time of his employment as the 
regular stenographer. 

History: En. Sec. 376,'C. Civ. Proc. 1895; re-en. Sec. 6379, Rev. C. 1907. 


8935. Stenographer’s report prima facie evidence. The report of the 
stenographer, or stenographer pro tempore, of any court, duly appointed 
and sworn, when written out in long handwriting, or printed in type, and 
certified as being a correct transcript of the testimony and proceedings in 
the case, is prima facie a correct statement of such testimony and pro- 
ceedings. 


History: En. Sec. 377, C. Civ. Proc. 
1895; re-en. Sec. 6380, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 273. 


The certificate of the stenographer that 
the transcript contains all the evidence 
eannot supply the certificate of the judge 
to that effect, or an omission of the bill 
of exceptions itself to show that it does. 


Pac. 868. See Conklin v. Cullen, 25 Mont. 
214, 216, 64 Pac. 502. 

In making up statements or bills of ex- 
ceptions, litigants may use the notes of 
any person which furnish a correct narra- 
tive of the proceedings. York v. Steward, 
30 Mont. 367, 368, 76 Pac. 756. 

Cited or applied as section 377, Code of 
Civil Procedure, in State v. Shepphard, 2 


State v. Shepphard, 23 Mont. 323, 327, 58 Mont. 323, 327, 58 Pac. 868. 


CHAPTER 21. 
QUALIFICATIONS, ADMISSION, LICENSE, AND DISBARMENT OF ATTORNEYS. 
Section 8936. Who May Be Admitted as Attorneys. 


8937. Qualifications, Examination, and Admission. 

8938. Certificate of Admission and License. 

8939. Oath. 

8940. Admission of Attorneys From Other States. 

8941. Roll of Attorneys. 

8942. Supreme Court May Hstablish Rules. 

8943. Penalty for Practicing Without License. 

8944. Who Deemed to Be Practicing Law. 

8945. Annual License Tax of Attorneys. 

8946. Attorneys License Tax Fund. 

8947. Penalty for Practicing Without Certificate. 

8948. Attorneys’ Examining Board, Appointment and Powers of. 
8949. Compensation and Expenses of Members of Board. 

8950. Fees on Application for Admission to the Bar. 

8951. Complaints Against Attorneys—-How Instituted and Prosecuted. 
8952. Same—Complaints to Attorney-General or District Judge. 
8953. 


Appointment of Attorney as Special Investigator. 
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8954. Supreme Court to Make Rules—Powers of Referees. 
8955. Witnesses on Behalf of Complainant, Fees and Mileage of. 
8956. Expenses of Attorney-General—How Paid. 
8957. Other Expenses—How Paid. 
8958. Allowance of Attorneys’ Fees to Unlicensed Persons Forbidden. 
8959. Collection of License Tax From Delinquent Attorneys. 
8960. Transfer of Unexpended License Tax Fund to Library Fund. 
8961. Disbarment of Attorneys—Causes—Jurisdiction. 
8962. Conviction of Crime. 
8963. Proceedings for Removal or Suspension. 
8964. Accusation. 
8965. Verification. 
8966. Citation. 
8967. Appearance. 
8968. Objections to Accusation. 
8969. Demurrer. 
8970. Answer. 
8971. ~ Trial. 
8972. Reference to Take Depositions. 
8973. Judgment. 


8936. Who may be admitted as attorneys. Any citizen or person, 
resident of this state, who has bona fide declared his or her intention to 
become a citizen in the manner required by law, of the age of twenty-one 
years, of good moral character, and who possesses the necessary qualifica- 
tions of learning and ability, is entitled to admission as attorney and 
counselor in all the courts of this state. All persons are attorneys of the 
supreme court who are entitled to practice in the supreme court when 
this code takes effect. 


History: En. Sec. 390, C. Civ. Proc. 
1895; re-en. Sec. 6381, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 275. 


Note.—Earlier acts relating to admission 
and powers of attorneys were sections 1 
to 15, pp. 870 to 373, Bannack Statutes; 
re-enacted as sections 1 to 15 (p. 375 to 


8937. Qualifications, examination, 


378), Codified Statutes 1871; re-enacted as 
sections 40 to 54, Fifth Division Revised 
Statutes 1879; re-enacted as sections 102 
to 116, Fifth Division Compiled Statutes 
1887. 


For articles on ‘Attorneys-at-Law,” see 
3 Cal. Jur. 576 and 2 R. C. L. 929. 


and admission. Every applicant for 


admission as an attorney and counselor must produce satisfactory testi- 
monials of good moral character, and a certificate of one or more reputable 
counselors-at-law that he- has been engaged in the study of law for two 
successive years prior to the making of such application, and undergo a 
strict examination as to his qualifications by any one or more of the 
justices of the supreme court. The form and manner of the examination 
shall be as the justices may, from time to time, determine; provided, how- 
ever, that a diploma from the department of law of the university of 
Montana at. Missoula, or evidence of having completed the course in law 
of three years of said department, shall entitle the holder to a license 
to practice law in all the courts of this state, subject to the right of the 
chief justice of the supreme court of the state to order an examination as 
in ordinary cases of applicants without such diploma or evidence. 


History: En. Sec. 391, C. Civ. Proc. Sec. 1, Ch. 18, L. 1915. Cal. C. Civ. Proc. 
1895; re-en. Sec. 6382, Rev. C. 1907; amd. Sec. 276. 


8938. Certificate of admission and license. If upon examination he is 
found qualified, the supreme court must admit him as an attorney and 
counselor in all the courts of this state, and must direct an order to be 
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[8939-8942 
entered to that effect upon its records, and that a certificate of such record 
be given to him by the clerk of the court, which certificate is his license. 


History: En. Sec. 392, Civ. C. Proc. 1895; re-en. Sec. 6383, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 277. 


8939. Oath. Every person on his admission must take an oath to 
support the constitution of the United States and the constitution of the 
state of Montana, and to faithfully discharge the duties of an attorney 
and counselor-at-law with fidelity to the best of his knowledge and ability. 
A certificate of such oath must be indorsed upon the license and a dupli- 
eate filed with the clerk. 


History: En. Sec. 393,'C. Civ. Proc. 
1895; re-en. Sec. 6384, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 278. 


Cited or applied as section 6384, Revised 
Codes, in State ex rel. Ryan v. Board of 
Aldermen, 45 Mont. 188, 193, 122 Pac. 569. 


8940. Admission of attorneys from other states. Every citizen of the 
United States, or person resident of this state, who has bona fide declared 
his or her intention to become a citizen in the manner required by law, 
who has been admitted to practice law in the highest courts of another 
state, or of a foreign country, where the common law of England con- 
stitutes the basis of jurisprudence, may be admitted to practice in the 
eourts of this state, upon the production of his or her license, and satis- 
factory evidence of good moral character; but the court may examine the 
applicant as to his or her qualifications; provided, however, that any 
person who is a non-resident of the state of Montana, and who has been 
admitted and is at the time authorized to practice law in the highest 
courts of another state, or of a foreign country, may, upon motion of any 
attorney admitted to practice in the courts of this state, be permitted by 
the court to appear as attorney in any action or proceeding in such court, 
and shall, when so permitted, be entitled to the same rights and privileges 
and be subject to the same duties and obligations, with respect to such 
actions or proceedings, as an attorney duly admitted to practice in the 
courts of this state. 

History: En. Sec. 394, ©. Civ. Proc. 


1895; re-en. Sec. 6385, Rev. C. 1907; amd. 
Sec. 1, Ch. 18, L. 1911. Cal. C. Civ. Proc. 
Sec. 279. 


It is ground for the disbarment of an 
attorney when applying for admission to 
present with his application a letter of 
recommendation to which he had forged 
the name of a local firm. In re Woodward, 
27 Mont. 355, 71 Pac. 161. 


8941. Roll of attorneys. 


A district judge is without authority to 
grant anyone the privilege of appearing in 
his court to represent a client, unless such 
person is duly admitted to practice law, or 
a non-resident attorney, and in the latter 
case only for the purpose of conducting a 
particular cause, and upon motion of a 
member of the bar of Montana. In re 
White, 54 Mont. 476, 478, 171 Pac. 759. 


The elerk of the supreme court must keep a 


roll of the attorneys and counselors admitted to practice, which must be 
signed by the person admitted before he receives his license. 


History: En. Sec. 395, C. Civ. Proc. 1895; re-en. Sec. 6386, Rev. C. 1907. 


Civ. Proc. Sec. 280. 


8942. Supreme court may establish rules. 


Cai... G, 


The supreme court may 


establish rules for the admission of attorneys and counselors not incon- 


sistent with this chapter. 


History: En. Sec. 396, C. Civ. Proc. 1895; re-en. Sec. 6387, Rev. C. 1907. 
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ATTORNEYS. 

8943. Penalty for practicing without license. If any person practice 
law in any court, except a justice’s court or a police court, without having 
received a license as shag esit/ and counselor, he is guilty of a contempt 


of court. 


History: En. Sec. 397, ©. Civ. Proc. 
1895; re-en. Sec. 6388, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 281. 


A person who advises clients in legal 
matters pending or to be brought before a 
court of record, or prepares pleadings or 
proceedings for use in a court of record, or 
appears before a court of record, either 
directly or by a partner or proxy, is prac- 
ticing law in a court of record; and, if 
he has no license to do so, he is guilty of 
contempt of court. In re Bailey, 50 Mont. 


torney, who has been admitted to practice 
in the highest courts of the state of his 
residence, may, on motion of a member of 
the bar of this state, be permitted by a 
judge before Whom a trial is pending to 
appear and -onduct that particular case. 
In re White, 54° Mont. 476, 478, 171 Pac. 
759. 


to permit o to practice law without 
having been admitted to the bar, such 
person cannot justify his violation of the 
law in this regard by alleging such permis- 


Since a aie judge has no authority 


365, 367, 146 Pac. 1101, Ann. Cas. 1917B, 
1198. 
Under section 8940, a nonresident at- 


sion as his excuse. In re White, 54 Mont. 
476, 479, 171 Pac. 759. 


8944. Who deemed to be practicing law. Any person who shall hold 
himself out, or advertise as an attorney or counselor-at-law, or who shall 
appear in any court of record or before a judicial body, referee, commis- 
sioner, or other officer appointed to determine any question of law or fact 
by a court, or who shall engage in the business and duties and perform 
such acts, matters, and things as are usually done or performed by an 
attorney-at-law in the practice of his profession for the, purposes of this 
act, shall be deemed practicing law. 

History: En. Sec. 1, Ch. 90, L. 1917. 


One who appears as an attorney of 
record in a cause pending in the district 
court, files papers in behalf» of a party 
thereto, advertises himself as an attorney 
in newspapers, on letter-heads used by him 
in his correspondence, or by a sign dis- 
played in front of his office, practices law 


in a court of record. In re Bailey, 50 
Mont. 365, 366, 146 Pac. 1101, Ann. Cas. 
1917B, 1198; In re White, 54 Moe 476, 
478, 171 Pac. 759. 


_ What constitutes practicing law, see 
notes in 18 Ann. Cas. 658; Ann. Cas. 1918C, 
131. 


8945. Annual license tax of attorneys. Every attorney or counselor- 
at-law, admitted by the supreme court of the state to practice his pro- 
fession within the state, shall be required to pay a license tax of five 
dollars per annum from and after the first day of April, A. D. 1917, which 
tax shall be payable to and collected by the clerk of the supreme court on 
or before the first day of April of each year. 

Upon the payment of such tax the said clerk shall issue and deliver a 


certificate to the person paying the same, certifying to the payment of © 


said license tax, and stating the period covered by said payment. No 
license tax shall be imposed upon attorneys by a municipality or any 
other subdivision of the state. 


History: En. Sec. 2, Ch. 90, L. 1917. License tax on attorneys, see note in 18 


L. R. A. 409. 


8946. Attorneys’ license tax fund. All moneys so collected during 
any month shall, on or before the first day of the succeeding month, be 
delivered to and deposited with the state treasurer by the clerk of the 
supreme court, and the state treasurer shall place and hold the same in a 
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rn | special fund to be known as ‘‘attorneys’ license tax fund,’’ and shall be 
O paid out and disbursed as hereinafter provided. 
History: En. Sec. 3, Ch. 90, L. 1917. 


8947. Penalty for practicing without certificate. No attorney shall 
practice or be permitted to practice his profession in any of the courts of 
record in this state until he shall have paid such license tax for the 
current fiscal year and procured a certificate, as hereinabove provided; 
and any attorney violating this section shall be guilty of a misdemeanor, 
~and, upon conviction thereof, shall be punished by a fine of not less than 
twenty-five dollars. 

History: - En. Sec. 4, Ch. 90, L. 1917. 


*— 8948. Attorneys’ examining board, appointment and powers of. The 
supreme court is hereby authorized and empowered to appoint five mem- 
Obers of the bar of this state, in good standing, as an examining board to 
—conduct and assist in conducting the examination of applicants for admis- 
—.sion to the bar. The court may release, dismiss, or remove any member 
of said board, and appoint other members in his or their stead at any 
time. A majority of said board shall constitute a quorum, and have the 
power to conduct examinations. The board shall perform such duties and 
render such assistance in the examinations of applicants as may be pre- 
—scribed by the said court, and shall be governed and controlled by such 
rules and regulations as the said court may prescribe. It shall be optional 
with the supreme court to appoint said board, or to require the assistance 
of said board when appointed. 
History: En. Sec. 5, Ch. 90, L. 1917. 


Helen 


8949. Compensation and expenses of members of board. The members 
of said board shall be entitled to their necessary traveling expenses in 
attending meetings of said board and in conducting such examinations, 
tzjand also, when away from their homes or places of residence, their neces- 
Wsary lodging and hotel expenses, and shall be paid such compensation, per 
diem, for services performed by them as members of said board, as may 
be fixed and determined by the supreme court. Such expenses and com- 
pensation shall be paid out of the attorneys’ license tax fund by the state 
treasurer, upon warrants duly drawn by the state auditor therefor. 

History: En. Sec. 6, Ch. 90, L. 1917. 


P 13 1928 


8950. Fees on application for admission to bar. Every applicant for 
admission to the bar, by examination or otherwise, must pay to the 
clerk of the supreme court, at the time he files his application for examina- 
tion or his petition for admission, the sum of twenty-five dollars. Should 
the applicant fail in the examination taken by him, he may take another 
examination before the said board at any time within one year thereafter 
without further payment. No other fee shall be exacted for admission of 
any applicant, if admitted within one year after the payment of the fee 
of twenty-five dollars hereinabove designated. All money collected from 
fees herein provided for shall be deposited with the state treasurer by the 
clerk of the supreme court, and placed in said attorneys’ license tax 
fund, and shall be paid out and disbursed only as herein provided. 

History: ._En. Sec. 7, Ch. 90, L. 1917. 
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8951. Complaints against attorney—How instituted and prosecuted. 
Whenever any verified complaint is filed in the office of the clerk of the 
supreme court, charging any attorney or counselor-at-law with having 
violated his oath as an attorney or counselor, or with having otherwise 
been guilty of conduct authorizing or justifying his suspension from 
practice or disbarment, it shall be the duty of the attorney-general to 
represent such complaint in such action or proceeding, and to prosecute 
the same. He shall first investigate the charges made and determine 
whether or not a trial thereof should be had, and report the results of 
his investigation to the justices of the supreme court, and if, in his judg- 
ment, or in the judgment of the justices of the supreme court, a trial 
should be had, the clerk of the supreme court shall, upon the direction 
of the attorney-general or any justice of the supreme court, issue a sum- 
mons in the form of a summons in a civil action, setting forth, in brief, 
the charges contained in the complaint, and requiring said attorney to 
appear and answer said complaint within such time as the court may 
designate. 

History: En. Sec. 8, Ch. 90, L. 1917. 


8952. Same—Complaints to attorney-general or district judge. When- 
ever any verified complaint is made in writing to the attorney-general 
that any attorney has violated his oath or otherwise been guilty of pro- 
fessional misconduct, or other conduct, authorizing or justifying his sus- 
pension from practice or his disbarment, it shall be the duty of the 
attorney-general to investigate the charges so made, and if, from such 
investigation, he shall determine that a complaint should be filed in the 
supreme court of such charges and a trial thereof had, he shall file in the 
office of the clerk of the supreme court a complaint against such attorney, — 
setting forth in concise language the acts or conduct charged or com- 
plained of; whereupon, the clerk of said court shall issue a summons for 
_ the appearance and answer of the party complained of, as provided in the 
last preceding section; that said summons and the summons as provided 
for in the preceding section shall be served in the same manner as pro- 
vided for the service of summons in civil actions. In making such investi- 
gations the attorney-general, or the special deputy or counsel appointed 
to act in such matter, shall have power to subpoena witnesses and require 
the production of books, documents, and other instruments, and to admin- 
ister oaths. Whenever a complaint is made in writing to any judge of a 
district court or to the supreme court against any attorney, charging him 
with misconduct or other acts as in this act specified, the same shall be 
immediately forwarded to the attorney-general, with the certificate of the 
elerk of such court, setting forth the time of the filing of said complaint 
in said court, and the name and residence of the complainant, and the 
residence and postoffice address of the accused, and it shall be the duty of 
the attorney-general thereupon to investigate such charges in the manner 
provided in this act. cr 

History: En. Sec. 9, Ch. 90, L. 1917. 


8953. Appointment of attorney as special investigator. The attorney- 
general or the supreme court may, when deemed necessary, appoint some 
attorney as special counsel or deputy to investigate any such charges, 
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and to prosecute any disbarment proceedings instituted. The attorney 
so appointed shall be entitled to receive his necessary expenses therein 
and a reasonable compensation for his services, to be fixed by the supreme 
court. 

History: En. Sec. 10, Ch. 90, L. 1917. 


8954. Supreme court to make rules—Powers of referees. The supreme 
court may make rules regulating pleadings, practice, and procedure in 
such action or proceeding, and in the absence of such rules the law relat- 
ing to pleadings, practice, and procedure in civil actions, so far as 
applicable, shall control, and the court may order a reference as author- 
ized by sections 9374 to 9385 of this code, and in the event of a reference 
the referee, or referees, shall have the powers provided in such sections, 
and shall receive such compensation as shall be fixed and allowed by the 
supreme court. 

History: En. Sec. 11, Ch. 90, L. 1917. 


8955. Witnesses on behalf of complainant, fees and mileage of. Wit- 
nesses on behalf of the complainant in any such action or proceeding 
shall be entitled to the fees and mileage provided by law for witnesses 
in civil actions in the district court, and such fees and mileage and other 
costs necessarily incurred in the prosecution of any such action or 
proceeding shall be paid by the state treasurer out of the attorneys’ 
license tax fund, upon warrants duly drawn by the state auditor. 

History: En. Sec. 12, Ch. 90, L. 1917. 


8956. Expenses of attorney-zeneral—How paid. Any expenses neces- 
sarily incurred by the attorney-general in making an investigation as 
herein provided, or in the prosecution of any such action or proceeding, 
shall be paid out of the attorneys’ license tax fund. 

History: En. Sec. 13, Ch. 90, L. 1917. 


8957. Other expenses—How paid. All expenses incurred and com- 
pensations earned and allowed under the provisions of this act, herein- 
above set forth, shall be paid out of the attorneys’ license tax fund by 
the state treasurer, upon the presentation of warrants duly drawn upon 
the said fund by the state auditor. It shall be the duty of the state 
auditor, upon the presentation to him by the clerk of the supreme court 
of a certified copy of any order of said court allowing any of such 
expenses or compensation, or upon a certificate by the clerk of the 
supreme court that such expenses have been incurred and such compensa- 
tion allowed, together with itemized statements thereof, duly verified by 
the claimants thereof, and approved by at least one justice of the 
supreme court, to draw his warrant or warrants for the amounts therein 
named upon said attorneys’ license fund, payable to the parties entitled 
thereto. 

History: En. Sec. 14, Ch. 90, L. 1917. 


8958. Allowance of attorneys’ fees to unlicensed persons forbidden. 
It shall be unlawful for any court within this state to allow attorney’s 
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fees in any action or proceeding before said court in which attorney’s 
fees are allowed by law to either party to such action or proceeding, 
when such party is represented by anyone other than a duly admitted 
or licensed attorney-at-law. : 

History: En. Sec. 15, Ch. 90, L. 1917. 


8959. Collection of license tax from delinquent attorneys. If any 
practicing attorney or counselor-at-law shall fail, neglect, or refuse to 
pay to the clerk of the supreme court the license tax imposed by this 
act, for a period of thirty days after the same is due and payable, it 
shall be the duty of the clerk of the supreme court to take such action 
for the collection of the same as is required of the county treasurer in 
cases of non-payment of other licenses, as provided by section 2414 of 
the Political Code, and the provisions of said section and of section 2416 
of said code shall control in said proceedings, so far as the same are 
applicable thereto. 

History: En. Sec. 16, Ch. 90, L. 1917. 


8960. Transfer of unexpended license tax fund to library fund. On 
the thirty-first day of March of each year, after the year 1917, it shall 
be the duty of the state treasurer to transfer from the attorneys’ license 
tax fund all moneys, unexpended or not disbursed as herein provided, 
and remaining in said fund, to the state law library fund. The moneys 
so transferred to said state library fund, together with any other moneys 
in said account, shall be available for and expended in the purchase of 
books, pamphlets, maps, and such other literature as may be purchased 
for the state law library, and in meeting and paying the ordinary current 
expenses of said state law library as may be incurred under the direction 
of the board of trustees of said library. Upon the presentation by the 
state law librarian of vouchers for said expenditures, duly verified by 
him, or by the claimants of the amounts due, and approved by at least 
one of the justices of the supreme court, it shall be the duty of the state 
auditor to draw his warrant or warrants upon said law library fund for 
the amounts named in said vouchers, and it shall be the duty of the 
state treasurer to pay said warrants when presented out of the money 
in said law library fund. 

History: En. Sec. 17, Ch. 90, L. 1917. 


8961. Disbarment of attorneys—Causes—Jurisdiction. The supreme 
eourt of the state shall have exclusive jurisdiction to remove or suspend 
attorneys and counselors-at-law, and an attorney and counselor may be 
removed or suspended for any of the following causes, arising after his 
admission to practice. 

1. His conviction of a felony or misdemeanor involving moral turpi- 
tude, in which case the record of conviction is conclusive evidence. 

2. Wilful disobedience or violation of an order of the court requiring 
him to do or forbear an act connected with, or in the course of his 
profession, which he ought in good faith to do or forbear, and any 
violation of the oath taken by him, or of his duties as such attorney and 
counselor. 
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3. Corruptly or wilfully and without authority appearing as attorney 
for a party to an action or proceeding. 

4. Lending his name to be used as attorney and. counsel by another 
person who is not an attorney and counselor. 

5. Being guilty of deceit, malpractice, crime, or misdemeanor, involv- 
ing moral turpitude; provided, however, that the provisions of this section 
shall not abate any proceedings now pending, but the same may be 
proceeded with until the final determination in the court wherein such 


action is pending. 


History: En. Sec. 402, ©. Civ. Proc. 
1895; amd. Sec. 1, Ch. 36, L. 1903; re-en. 
Sec. 6393, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 287. 


Where an accusation preferred by a pri- 
vate person in a disbarment proceeding is 
for a cause named in subdivision 5 of this 
section, an objection that such accusation 
is preferred by a person not authorized by 
law to inform the court of the matters 
therein charged is without merit. In re 
Wellcome, 23 Mont. 140, 142, 58 Pac. 45. 

Where the accused is charged with 
bribery and conspiracy, the court will 
refuse to inquire into the truth of the 
charges, unless reasons be furnished by 
the accusation, or by a showing in support 
of it, why jurisdiction should be enter- 
tained in advance of a criminal prosecu- 
tion and conviction. In re Wellcome, 23 
Mont. 140, 145, 58 Pac. 45. 

A proceeding in disbarment is in no 
sense a criminal investigation. In re 
Wellcome, 23 Mont. 213, 227, 58 Pac. 47; 
In re Thresher, 33 Mont. 441, 445, 84 Pac. 
876, 114 Am. St. Rep. 834, 8 Ann. Cas. 845. 

Sufficient facts not stated to render re- 
spondent liable to disbarment under sub- 
division 5 of this section. In re Weed, 26 
Mont. 241, 248, 67 Pac. 308. 

Where an attorney acted for both par- 
ties in a divorce proceeding, without ac- 
quainting the court with all the facts con- 
nected with the case, he was guilty of de- 
eeit and malpractice involving moral tur- 
pitude. In re Carleton, 33 Mont. 431, 440, 
84 Pac. 788, 114 Am. St. Rep. 826. 

The conduct of an attorney who entered 
into a contract with his client, in a divorce 
proceeding, whereby he was to receive, in 
addition to the attorney’s fee that might be 
allowed him by the court, a portion of all 
moneys received by his client as alimony, 
and who failed to call such agreement to 
the court’s attention, prior to the making 
of the order allowing counsel fees, is rep- 
rehensible, and in violation of his duty as 
a member of the bar, in that he was guilty 
of deceit and malpractice involving moral 
turpitude. In re Carleton, 33 Mont. 431, 
440, 84 Pac. 788, 114 Am. St. Rep. 826. 

The supreme court has exclusive juris- 
diction, in a disbarment proceeding, to 


59 


hear the evidence and determine the truth 
of charges of crimes and misdemeanors 
involving moral turpitude, whether com- 
mitted within this jurisdiction or not, and 
whether within or without the sphere of 
official duty. In re Thresher, 33 Mont. 441, 
444, 84 Pac. 876, 114 Am. St. Rep. 834, 8 
Ann. Cas. 845. 

Where an attorney, who, after securing 
an order of court to that effect, withdrew 
the sum of $414.90 deposited by a client 
with a clerk of court as a tender, after 
final disposition of the action by the. su- 
preme court adverse to his client, and who 
thereafter, in reply to inquiries by the 
client, repeatedly stated that the money 
was still in the hands of the clerk, where 
it should remain until the end of the litiga- 
tion ,so as to keep the tender good, not- 
withstanding the funds had long been mis- 
appropriated by him, and who, under pre- 
tense that he was still conducting the liti- 
gation in her behalf, obtained the addi- 
tional sum of $65 at various times as court 
fees and expenses, he was guilty of con- 
duct warranting his disbarment. In re 
Thresher, 33 Mont. 441, 446, 84 Pac. 876, 
114 Am. St. Rep. 834, 8 Ann. Cas. 845. See 
also In re Lunke, 56 Mont. 226, 182 Pace. 
126, involving fraud by an attorney upon 
his client in connection with the with- 
drawal by the former of $2,000 deposited 
by the latter as cash bail and the appro- 
priation of the same to his own use. 

The crime of forgery involves moral 
turpitude within the meaning of subdi- 
vision 1 of this section. In re Sutton, 50 
Mont. 88, 91, 145 Pac. 6, Ann. Cas. 1917A, 
1223. 

Where an attorney-at-law testifies, in 
an action which, by reason of the defense 
interposed, involves the legality of a mar- 
riage, that one of the parties to such mar- 
ridge was, at the time thereof, insane, 
such testimony being given for the pur- 
pose and with the intent of degeiving the 
court and inducing the presiding judge to 
believe that such party was incapable of 
entering into a marriage contract, such 
conduct of the attorney justifies his dis- 
barment under subdivision 5 of this sec- 
tion. In re O’Keefe, 55 Mont. 200, 204, 
175 Pac. 593. 

Cited or applied as section 402, Code of 
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Civil Procedure, before amendment, in In 
re Bloor, 21 Mont. 49, 50, 52 Pac. 779; In 
re Weed, 26 Mont. 507, 516, 68 Pac. 1115. | 


Disbarment of attorneys for criminal 
acts in advance of their conviction, see 
note in 114 A. S. R. 839. 


Crimes and other misconduct which are 
causes for disbarment, see note in 42 Am. 
Rep. 557. 

Conviction of crime as condition prece- 
dent to disbarment therefor, see note in 8 
Ann. Cas. 847. 


Acquittal of criminal charge as defense 
to disbarment proceeding for same offense, 
see note in 10 Ann. Cas. 887. 


Effect of pardon on right to disbar at- 
torney convicted of felony, see notes in 
Ann. Cas. 1917A, 1226; 16 L. R. A. (N. S.) 
272. 

Commission of act in another jurisdic- 
tion as ground for disbarment, see notes in 
17 Ann. Cas. 599; 19 L. R. A. (N. 8.) 892. 

Criticism of decision or opinion of court 


8962. Conviction of crime. 


ATTORNEYS. 


[Part I 


as ground for disbarment, see notes in 15 
Ann. Cas. 205; Ann. Cas. 1918A, 283; 17 
L. R. A. (N. 8.) 572. 

Scandalous or disrespectful language in 
brief as ground for disbarring attorney, 
see note in 9 Ann. Cas. 168. 

Imputation in course of legal proceed- 
ings of prejudice to court or judge as 
ground of disbarment, see note in L. R. A. 
1918D, 450. 

Wrongful retention of money as ground 
for disbarment, see notes in 17 Ann. Cas. 
692;' 19 L..R. A. (N. 8.) 414. 

Misconduct in official or fiduciary ca- 
pacity other than that of attorney as 
ground for disbarment, see notes in Ann. 
Cas. 1917B, 232; L. R. A. 1915A, 663. 

Disloyal acts or political opinions as 
ground for disbarment or suspension of 
attorney, see notes in 8 A. L. R. 1262; 12 
A Lirias oes 

Causes and proceedings for disbarment 
of attorneys and power of courts to dis- 
bar, see notes in 95 Am. Dec. 333; 45 
AB. pak 


In case of the conviction of an attorney 


and counselor of a felony or misdemeanor, involving moral turpitude, the 
clerk of the court in which such conviction is had shall, within thirty 
days thereafter, transmit to the supreme court a certified copy of the 
record of conviction. 


History: En. Sec. 417, C. Civ. Proc. 
1895; re-en. Sec. 6409, Rev. ©. 1907. Cal. 


turpitude, where the record of conviction 


Cc. Civ. Proc. Sec. 288. 


It is not necessary to file any complaint, 
or to issue or serve any citation, in a pro- 
ceeding for the disbarment of an attor- 
ney, where he has been convicted of a 
felony, or a misdemeanor involving moral 


8963. Proceedings for removal or suspension. 


has been duly certified to the supreme 
court. In re Bloor, 21 Mont. 49, 52 Pac. 
779. 

Cited or applied as section 6409, Revised 
Codes, in In re Sutton, 50 Mont. 88, 89, 
145 Pac. 6, Ann. Cas. 1917A, 1223; In re 
Thresher, 54 Mont. 474, 475, 170 Pac. 1163, 


The proceedings to 


remove or suspend an attorney and counselor, under the first subdivision 
of section 8961, must be taken by the court on the receipt of a certified 
copy of the record of conviction. The proceedings under the second, 
third, or fourth subdivision of section 8961 may be taken by the court 
for the matters within its knowledge, or may be taken upon the informa- 


tion of another. 


History: En. Sec. 418, C. Civ. Proc. 
1895; re-en. Sec. 6410, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 289. 


Where an attorney has been convicted 
of a felony, or a misdemeanor involving 
moral turpitude, the supreme court is left 
without discretion in the matter of his re- 
moval or suspension, but must proceed 
under this section on receipt of a certified 
copy of the record of conviction, which is 
deemed to be conclusive evidence. In re 
Bloor, 21 Mont. 49, 50, 52 Pac. 779; In re 
Wellcome, 23 Mont. 140, 143, 58 Pac. 45. 
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Upon lodgment with the clerk of the 
supreme court of a certified copy of the 
record of an attorney’s conviction for a 
felony, that court, under this section, if 
it appear of record that the judgment of 
conviction is final, either by reason of his 
acquiescence in it or made so by affirm- 
ance on appeal, must, without notice or 
citation, enter judgment that his name be 
stricken from the roll of attorneys. In re 
Sutton, 50 Mont. 88, 91, 145 Pac. 6, Ann. 
Cas. 1917A, 1223. 

The name of an attorney convicted of a 
felony will be stricken from the roll of 


Ch. 21] 


attorneys, without formal charge or notice 
to him, upon lodgment of a certified copy 
of the record of conviction, after the judg- 
ment has become final, either by reason of 
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failure to appeal or for some other causes 
In re Thresher, 54 Mont. 474, 475, 170 Pac. 
1163, 


If the proceedings are upon the information of 


another, the accusation must be in writing. 


History: En. Sec. 419, C. Civ. Proc. 1895; re-en. Sec. 6411, Rev. C. 1907. 


Civ. Proc. Sec. 290. 


8965. Verification. 


Cal. C. 


The accusation must state the matters charged, 


and be verified by the oath of some person to the effect that the charges 


therein contained are true. 


History: En. Sec. 420, C. Civ. Proc. 
1895; re-en. Sec. 6412, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 291. 


Charges in an accusation against an at- 
torney, in disbarment proceedings, which 
are indefinite, vague, and uncertain, will, 
on motion, be stricken out. In re Well- 
come, 23 Mont. 140, 143, 58 Pac. 45. 


ings wherein some of the charges are veri- 
fied only on information and belief, and 
others are positively sworn to, is partially 
valid, and will stand against an objection 
aimed at the entire accusation. In re 
Wellcome, 23 Mont. 213, 228, 58 Pac. 47. 

Charges verified upon information and 
belief will not be considered. In re Weed, 
26 Mont. 241, 250, 67 Pae. 308. 


An accusation in disbarment proceed- 


8966. Citation. Upon receiving the accusation, the court must make 
an order requiring the accused to appear and answer it at a specified 
time, and cause a copy of the order and of the accusation to be served 
upon the accused at least five days before the day appointed in the order. 


History: En. Sec. 421, C. Civ. Proc. 1895; re-en. Sec. 6413, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 292. 


8967. Appearance. The accused must appear at the time appointed 
in the order, and answer the accusations, unless, for sufficient cause, the 
court assign another day for that purpose. If he do not appear, the 
court may proceed and determine the accusation in his absence. 


History: En. Sec. 422, C. Civ. Proc. 1895; re-en. Sec. 6414, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 293. 


8968. Objections to accusation. The accused may answer to the 
accusation either by objecting to its sufficiency or denying it. 


History: En. Sec. 423, C. Civ. Proc. Cited or applied as section 423, Code of 
1895; re-en. Sec. 6415, Rev. C. 1907. Cal. Civil Procedure, in In re Wellcome, 23 
©. Civ. Proc. Sec. 294. Mont. 140, 141, 58 Pac. 45; In re Weed, 

26 Mont. 241, 244, 67 Pac. 308. 


8969. Demurrer. If he object to the sufficiency of the accusation, 
the objection must be in writing, but need not be in any specific form, 
it being sufficient if it presents intelligibly the grounds of the objection. 
If he deny the accusation, the denial may be oral and without oath, and 
must be entered upon the minutes. 


History: En. Sec. 424, C. Civ. Proc. 1895; re-en. Sec. 6416, Rev. C. 1907. 
Civ. Proc. Sec. 295. 


8970. Answer. If an objection to the sufficiency of the accusation 
be not sustained, the accused must answer within such time as may be 
designated by the court. 


History: En. Sec. 425, C. Civ. Proc. 1895; re-en. Sec. 6417, Rev. C. 1907. 
Civ. Proc. Sec. 296. 


Cal. C. 


Cal. C. 
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8971. Trial. If the accused plead guilty, or refuse to answer the 
accusation, the court must proceed to judgment of removal or suspension. 
If he deny the matters charged, the court must, at such time as it may 
appoint, try the accusation. 


History: En. Sec. 426, C. Civ. Proc. either disbar him permanently or suspend 
1895; re-en. Sec. 6418, Rev. C. 1907. Cal. him for a limited period, according to the 
C. Civ. Proc. Sec. 297. gravity of the offense. In re Burke, 55 

Mont. 303, 304, 176 Pac. 421. 


Where an attorney admits his guilt of 
professional misconduct, the supreme court Presumption of innocence in disbarment 
must, under this section and section 8973, proceedings, see note in 7 A. L. R. 93. 


8972. Reference to take depositions. The court may, in its discre- 
tion, order a reference to a committee or referee to take depositions in 
the matter. 


History: En. Sec. 427, C. Civ. Proc. 1895; re-en. Sec. 6419, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 298. 


8973. Judgment. Upon conviction, in cases arising under the first 
subdivision of section 8961, the judgment of the court must be that the 
name of the party be stricken from the roll of attorneys and counselors 
of the court, and that he be precluded from practicing as such attorney 
or counselor in all the courts of this state; and upon conviction in cases 
under the other subdivisions of that section, the judgment of the court 
may be according to the gravity of the offense charged: deprivation of 
the right to practice as attorney or counselor in the courts of this state 
permanently, or for a limited period. 


History: En. Sec. 428, C. Civ. Proc. 49, 50, 52 Pac. 779; In re Wellcome, 23 
1895; re-en. Sec. 6420, Rev. C. 1907. Cal. Mont. 140, 142, 58 Pac. 45; as section 
C. Civ. Proc. Sec. 299. 6420, Revised Codes, In re Sutton, 50 

Mont. 88, 95, 145 Pac. 6, Ann. Cas. 1917A, 

Cited or applied as section 428, Code of 1223; In re Barke, 55 Mont. 303, 304, 176 

Civil Procedure, in In re Bloor, 21 Mont. Pac. 421. 


CHAPTER 22. 


GENERAL PROVISIONS RELATING TO THE POWERS, DUTIES, LIABILITIES, 
AND COMPENSATION OF ATTORNEYS. 


Section 8974. Authority. 

8975. Change of Attorney. 

8976. Notice of Change. 

8977. Death or Removal of Attorney. 

8978. Punishment for Deceit. 

8979. Punishment for Wilful Delay. 

8980. Certain Loans Prohibited. 

8981. Certain Other Transactions Prohibited—Penalty for Violation of Two 
Preceding Sections. 

8982. Limitation Upon Three Preceding Sections. 

8983. Same Rule When Party Prosecutes in Person. 

8984. Partner of County Attorney Not to Defend, ete. 

8985. Former County Attorney Not to Defend, etc. 

8986. Partners Not to Appear on Opposite Sides. 

8987. Penalty for Violation of Two Preceding Sections. 

8988. Party May Appear in Person or by Attorney. 

8989. Attorney May Defend in Person When Prosecuted. 

8990. Attorney May See Prisoner. 

8991. Attorney Not to Become Surety on Bond. 

8992. Clerks, etc., Not to Practice. 

8993. Lien for Compensation. 

8994. Attorney May Be Compelled to Show His Authority. 
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8974. Authority. An attorney and counselor has authority: 


1. To bind his client in any steps of an action or proceeding by his 
agreement filed with the clerk, or entered upon the minutes of the court, 
and not otherwise. 


2. To receive money claimed by his client in an action or proceeding 
during the pendency thereof, or after judgment, unless a revocation of 
his authority is filed; and upon the payment thereof, and not otherwise, 
to discharge the claim or acknowledge satisfaction of the judgment. 


3. The death of a party to an action or proceeding does not revoke 
the authority of his attorney of record in said action or proceeding, but 
the authority of the attorney is continued in all respects the same and 
with like effect as it was prior to the death of such party, until such 
attorney shall withdraw his appearance in said action or proceeding, or 
some other attorney shall be substituted for him, or his authority shall 
be otherwise terminated, and entry thereof made to appear in the record 
of such action or proceeding. 


History: En. Sec. 398, C. Civ. Proc. executed oral agreements or stipulations 
1895; re-en. Sec. 6389, Rev. C. 107; amd. admitted by the party or his attorney 
Sec. 1, Ch. 35, L. 115. Cal. C. Civ. Proc. against whom they are alleged, although 
Sec. 283. neither reduced to writing nor made in 

' open court. Beach v. Spokane Ranch & 

An order of the district court cannot be Water Co., 21 Mont. 184, 185, 53 Pac. 493; 
based upon a stipulation between the attor- Bush vy. Baker, 46 Mont. 535, 546, 129 Pac. 
neys in the case, where the stipulation 1s 559, 
denied by one of the attorneys, and it was A rule of the district court that agree- 
neither made in writing nor made in open ents between attorneys relating to 
court and entered in the minutes. Beach  egayses pending, will be disregarded by the 
v. Spokane Ranch & Water Co., 21 Mont. court, unless made in open court and en- 
184, 185, 53 Pac. 493. tered in the minutes or reduced to writing, 

Where, by the terms of a contract for subscribed by the party, or his attorney, 
his professional services, an attorney was acainst whom they are urged, has no appli- 
to receive a certain sum in case a will was ation to an executed oral agreement or 
defeated, and subsequently a compromise stipulation admittedly entered into by an 
was effected in which the attorney took attorney; such agreement binds the attor- 
part, as a result of which the contest was ney, though he is inclined to repudiate it, 
dismissed, he was entitled to the stipulated here the client did not interfere nor dis- 
fee only in the event the will was actually cont. Bush v. Baker, 46 Mont. 535, 546, 
defeated, the compromise of the case hav- 199 Pac. 550. 
ing operated as an abandonment of the Cited or applied as section 6389, Revised 
contract, and recovery by the attorney, if (odes, before amendment, in Washoe 
at all, had to be on a quantum meruit. Qopper Co. v. Hickey, 46 Mont. 363, 366, 
Harris v. Root, 28 Mont. 159, 167, 72 Pac. 4098 Ppae, 584, 

429. 

An attorney, as such, has no authority ‘ : ; 
to eteveinine a controversy of his client, Lira ae ne aa a Seis 
no matter what may be the difficulties in- — ; 5 abe > P- Bf 
volved, nor however advantageous the re- Power of attorney to compromise client’s 
sult may be to the client. A general re- cause of action, see notes in 21 Ann. Cas. 
tainer in a case does not imply such author- 577; Ann. Cas. 1915B, 832; 31 L. R. A, 
ity, and, if a compromise of the contro- (N. 8.) 528. ; 
versy be made, it must be made under spe- Authority of attorney FD assent to ac- 
cial authority delegated for that purpose. count stated, see note in 2 A. L. R. 74. 
Otherwise, and in the absence of a ratifica- Death of client or dissolution of cor- 
tion by the client, the compromise agree- poration as terminating relation of attor- 
ment, as well as any judgment entered in ney and client, see notes in Ann. Cas. 
pursuance of it, is void at the option of the 1913A, 712; 23 L. R. A. 710; 34 L. R. A. 
client. Harris v. Root, 28 Mont. 159, 167, (N. 8S.) 1189. 

72 Pac. 429. Implied authority of attorney in con- 

This section was not designed to pre- ducting litigation, see notes in 132 A. 8S. R. 
vent the enforcement by the courts of 149; 23 L. R. A. (N.S.) 702. 
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8975. Change of attorney. The attorney in an action or special 
proceeding may be changed at any time before or after judgment, or 
final determination, as follows: 

1. Upon consent of both client and attorney, filed with the clerk, or 
entered upon the minutes. 

2. Upon the order of the court, upon the application of either client 
or attorney, after notice from one to the other. 


History: En. Sec. 399, C. Civ. Proc. ney substituted to represent him, for the 
1895; re-en. Sec. 6390, Rev. C. 1907. Cal. firm that had represented the incompetent 
C. Civ. Proc. Sec. 284. prior to the appointment of the guardian, 
notwithstanding the fees due such firm had 
not been paid. State ex rel. Davis v. Dis- 


The guardian of an incompetent was ab- 
trict Court, 30 Mont. 8, 11, 75 Pac. 516. 


solutely entitled to have a different attor- 


8976. Notice of change. When an attorney is changed, as provided 
in the last section, written notice of the change and the substitution of 
a new attorney, or of the appearance of the party in person, must be 
given to the adverse party. Until then he must recognize the former 
attorney. 


History: En. Sec. 400, C. Civ. Proc. 1895; re-en. Sec. 6391, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 285. 


8977. Death or removal of attorney. When an attorney dies, or is 
removed or suspended, or ceases to act as such, a party to an action, for: 
whom he was acting as attorney, must, before any further proceedings 
are had against him, be required by the adverse party, by written notice, 
to appoint another attorney or appear in person. 


History: En. Sec. 401, C. Civ. Proc. 1895; re-en. Sec. 6392, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 286. 


8978. Punishment for deceit. An attorney or counselor, who is guilty 
of any deceit or collusion, or consents to any deceit or collusion, with 
intent to deceive the court or a party, forfeits to the party injured by 
his deceit or collusion treble damages. He is also guilty of a misde- 
meanor. 

History: 
C. Sec. 160. 

8979. Punishment for wilful delay. An attorney and counselor who 
wilfully delays his client’s cause, with a view to his own gain, or wilfully 
receives money, or an allowance for or on account of money, which he 
has not laid out or become answerable for, forfeits to the party injured 
treble damages. 


History: En. Sec. 404, C. Civ. Proc. 1895; re-en. Sec. 6396, Rev. C. 1907. Cal. Pen. 
C. Sec. 160. 


En. Sec. 403, C. Civ. Proc. 1895; re-en. Sec. 6395, Rev. OC. 1907. Cal. Pen. 


8980. Certain loans prohibited. An attorney and counselor must 
not, directly or indirectly, buy, or be in any manner ‘interested in buying, 
a bond, promissory note, bill of exchange, book debt, or other thing in 


action, with the intent and for the purpose of bringing an action thereon. 


History: En. Sec. 405, C. Civ. Proc. 
1895; re-en. Sec. 6397, Rev. C. 1907. Cal. 
Pen. C. Sec. 161. 


This section does not include the shares 
of the capital stock of a corporation. For- 
rester v. Boston & M. C. C. & S. M. Co., 


21 Mont. 544, 565, 570, 55 Pac. 229, 353. 

Cited or applied as section 405, Code of 
Civil Procedure, in Forrester v. Boston & 
M. C. C. & S. M. Co., 21 Mont. 544, 570, 
55 Pac. 229, 353; Haley v. Hollenback, 53 
Mont. 494, 499, 156 Pac. 459. 
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8981. Certain other transactions prohibited—Penalty for violation of 
two preceding sections. An attorney and counselor must not, by himself, 
or by or in the name of another person, either before or after action 
brought, promise or give, or procure to be promised or given, a valuable 
consideration to any person, as an inducement to placing, or in considera- 
tion of having placed, in his hands, or in the hands of another person, a 
demand of any kind, for the purpose of bringing an action thereon. But 
this section does not apply to an agreement between attorneys and coun- 
selors, or either, to divide between themselves the compensation to be 
received. An attorney and counselor who violates either of the last two 
sections is guilty of a misdemeanor; and, on conviction thereof, shall be 
punished accordingly, and must be removed from office by the supreme 
court. 


History: En. Sec. 406, C. Civ. Proc. Cited or applied as section 6398, Revised 
1895; re-en. Sec. 6398, Rev. C. 1907. ~ Codes, in Haley v. Hollenback, 53 Mont. 
494, 499, 165 Pac. 459. 


8982. Limitation upon three preceding sections. The last three 
sections do not prohibit the receipt by an attorney or counselor of a 
bond, promissory note, bill of exchange, book debt, or other thing in 
action, in payment for property sold, or for services actually rendered, 
or for a debt antecedently contracted; or from buying or receiving a 
bill of exchange, draft, or other thing in action, for the purpose of 
remittance, and without intent to violate either of those sections. 

History: En. Sec. 407, C. Civ. Proc. 1895; re-en. Sec. 6399, Rev. C. 1907. 


8983. Same rule when party prosecutes in person. The last four 
sections apply to a person prosecuting an action in person, who does an 
act which an attorney and counselor is therein forbidden to do. 

History: En. Sec. 408, C. Civ. Proc. 1895; re-en. Sec. 6400, Rev. C. 1907. 


8984. Partner of county attorney not to defend, etc. An attorney 
and counselor must not, directly or indirectly, advise concerning, aid, or 
take any part in the defense of an action or special proceeding, civil or 
eriminal, brought, carried on, aided, advocated, or prosecuted, as attor- 
ney-general, county attorney, or other public prosecutor, by a person 
with whom he is interested or connected, either directly or indirectly, 
as a law partner; or take or receive, directly or indirectly, from a 
defendant therein, or other person, a fee, gratuity, or reward, for or upon 
any cause, consideration, pretense, understanding, or agreement whatever, 
express or implied, having relation thereto, or to the prosecution or 
defense thereof. 


History: En. Sec. 409, C. Civ. Proc. 1895; re-en. Sec. 6401, Rev. C. 1907. Cal. Pen. 
‘C. Sec. 162. 


8985. Former county attorney not to defend, etc. An attorney and 
counselor, who has brought, carried on, aided, advocated, or prosecuted, 
or has been in anywise connected with an action or special proceeding, 
eivil or criminal, as attorney-general, county attorney, or other public 
prosecutor, must not, at any time thereafter, directly or indirectly, advise 
woncerning, aid, or take any part in the defense thereof; or take or 
receive, either directly or indirectly, from a defendant therein, or other 
person, a fee, gratuity, or reward, for or upon any cause, consideration, 
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pretense, understanding, or agreement, either express or implied, having | 


relation thereto, or to the prosecution or defense thereof. 


History: En. Sec. 410, C. Civ. Proc. Cited or applied as section 6402, Revised 
1895; re-en. Sec. 6402, Rev. C. 1907. Cal. Codes, in In re Bunston, 52 Mont. 83, 87, ~ 
Pen. C. Sec. 162. 155 Pace..1109. 


8986. Partners not to appear on opposite sides. Whenever a law 
partnership, or any member thereof, accepts employment to prosecute or 
defend any action, civil or criminal, or to advise in relation thereto, no 
member of said partnership is permitted, then or afterward, to act as 
attorney or counselor on the side opposite to that upon which such 
original employment was had. But this section does not prevent a person, 
who has been employed as attorney and counselor in an action or proceed- 
ing before becoming a member of a partnership, from appearing and 
acting therein until its completion. 

History: En. Sec. 411, C. Civ. Proc. 1895; re-en. Sec. 6403, Rev. C. 1907. 


8987. Penalty for violation of two preceding sections. An attorney 
and counselor who violates either of the last two sections is guilty of a 
misdemeanor, and, on conviction thereof, shall be punished accordingly, 
and must be removed from office by the supreme court. 

History: En. Sec. 412, C. Civ. Proc. 1895; re-en. Sec. 6404, Rev. C. 1907. 


8988. Party may appear in person or by attorney. A party to a civil 
action, who is of full age, may prosecute or defend the same in person 
or by attorney, at his election, unless he has been judicially declared to be 
incompetent to manage his affairs. Each provision of this chapter, relating 
to the conduct of an action, wherein the attorney for the party is men- 
tioned, includes a party prosecuting or defending in person, unless other- 
wise specially prescribed therein, or unless that construction is manifestly 
repugnant to the context. If a party has an attorney in the action, he 
cannot appear or act in person where an attorney may appear or act, 
either by special provisions of law or by the course and practice of the 
court. . 

History: En. Sec. 413, C. Civ. Proc. 1895; re-en. Sec. 6405, Rev. C. 1907. 


8989. Attorney may defend in person when prosecuted. This chapter 
does not prohibit an attorney or counselor from defending himself in 
person, if prosecuted either civilly or criminally. 


History: En. Sec. 414, C. Civ. Proc. 1895; re-en. Sec. 6406, Rev. C. 1907. Cal. Pen. 
C. Sec. 163. 


8990. Attorney may see prisoner. All public officers, sheriffs, coroners, 
jailers, constables, or other officers or persons, having in custody any 
person committed, imprisoned, or restrained of his liberty, for any alleged 
cause whatever, must admit any practicing attorney and counselor-at-law 
in this state, whom such person restrained of his liberty may desire to see 
or consult, to see and consult such person so imprisoned, alone and in 
private, at the jail or other place of custody. Any officer violating this 
provision shall forfeit and pay one hundred dollars to the person aggrieved, 
to be recovered by: action of debt in any court of competent jurisdiction. 


History: En. Sec. 13, p. 373, Bannack  re-en. Sec. 114, 5th Div. Comp. Stat. 1887; 
Stat.; re-en. Sec. 13, p. 378, Cod. Stat. 1871; re-en. Sec. 415, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 52, 5th Div. Rev. Stat. 1879; Sec. 6407, Rev. C. 1907. 
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POWERS, DUTIES AND LIABILITIES. 

8991. Attorney not to become surety on bond. No attorney and coun- 
selor-at-law shall become security in any bond or recognizance of any 
sheriff, constable, or coroner, or in any bond or recognizance for the 
appearance of any person or persons charged with any public offense, or 
upon any bond, undertaking, or recognizance authorized by any statute to 
be taken for the payment of any sum of money into court in default of 
the principal, without the consent of the judge of the district court first 
had, approving said security. 


History: En. Sec. 14, p. 373, Bannack 
Stat.; re-en. Sec. 14, p. 378, Cod. Stat. 1871; 
re-en. Sec. 53, 5th Div. Rev. Stat. 1879; 


re-en. Sec. 416, C. Civ. Proc. 1895; re-en. 
Sec. 6408, Rev. C. 1907. 


Right of attorney to become surety for 


re-en. Sec. 115, 5th Div. Comp. Stat. 1887; elias Ciao tet 1 Bek ari Cae! 837 
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8992. Clerks, etc., not to practice. The clerk, deputy clerk, sheriff, 
under-sheriff, deputy sheriff, or coroner must not, during his continuance 
in office, practice as attorney and counselor in any court. 


History: En. Sec. 429, C. Civ. Proc. 1895; re-en. Sec. 6421, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 171. 


8993. Lien for compensation. The compensation of an attorney and 
counselor for his services is governed by agreement, express or implied, 
which is not restrained by law. From the commencement of an action or 
the service of an answer containing a counterclaim, the attorney who 
appears for a party has a len upon his client’s cause of action or counter- 
claim, which attaches to a verdict, report, decision, or judgmént in his 
elient’s favor, and the proceeds thereof in whosesoever hands they may 
come; and cannot be affected by any settlement between the parties before 


or after judgment. 


History: En. Sec. 430, C. Civ. Proc. 
1895; re-en. Sec. 6422, Rev. C. 1907. 


It is not essential to the existence of the 
lien that the amount of the attorney fee 
should be definitely fixed. In an action 
brought for the enforcement of the lien, 
the amount due must be alleged in the 
complaint, either by stating a fixed sum 
or by averring the reasonable value of the 
services rendered. Coombe v. Knox, 28 
Mont. 202, 205, 72 Pac. 641. 

An action brought to foreclose an attor- 
ney’s lien is an equitable proceeding, and 
every person interested in the subject- 
matter of the controversy is a proper 
party thereto. Coombe v. Knox, 28 Mont. 
202, 205, 72 Pac. 641. 

An attorney seeking to enforce his lien 
may bring an independent action against 
his client or the adverse party, or both. 
Coombe v. Knox, 28 Mont. 202, 205, 72 
Pac. 641. 

The lien granted by the statute oper- 
ates as an equitable assignment of so much 
of the judgment as will satisfy the lien, 
and, for the purpose of securing payment, 
subrogates the attorney to the right of his 
client to that extent. Any security, there- 
fore, which the client has for the payment 
of his judgment, may be availed of for the 
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benefit of the attorney. Coombe v. Knox, 
28 Mont. 202, 205, 72 Pac. 641. 


An action for the foreclosure of an at- 
torney’s lien is in every sense analogous to 
the foreclosure of a mechanic’s lien or 
mortgage. Coombe v. Knox, 28 Mont. 202, 
206, 72 Pac. 641. 

The complaint in a suit to foreclose an 
attorney’s lien, on property upon which a 
prior mortgage was outstanding, need not 
allege that tender of payment of the mort- 
gage lien had been made to the mortgagee, 
since such tender is not a condition prece- 
dent to the bringing of the suit. Gilchrist 
v. Hore, 34 Mont. 443, 445, 87 Pac. 443. 

This section, giving an attorney a lien 
upon his client’s cause of action, is itself 
notice to the world of the lien, and hence 
the attorney is not required to give notice. 
Walsh v. Hoskins, 53 Mont. 198, 206, 162 
Pac. 960. 

Since an attorney’s lien cannot be af- 
fected by any settlement between the par- 
ties before or after judgment, a finding in 


‘an action by an attorney on such a lien, 


that defendant had no intention to defeat 
the lien by making final payment under a 
contract of sale in a bank other than the 
one fixed therein, was immaterial, as was 
also an allegation in the complaint that 
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they had such intention. Walsh v. Hos- 
kins, 53 Mont. 198, 207, 162 Pac. 960. 

An attorney may, independently of his 
client, assert his lien prior to judgment or 
settlement, since the statute declares that 
the lien attaches in favor of counsel for 
plaintiff from the commencement of the 
action. Walsh v. Hoskins, 53 Mont. 198, 
208, 162 Pac. 960. 

Though, as between attorney and client, 
the latter controls the course of litigation, 
including its settlement, the parties mak- 
ing the settlement, as well as their as- 
signees, are chargeable with notice of the 
former’s statutory lien. Walsh v. Hoskins, 
53 Mont. 198, 209, 162 Pac. 960. 

In this state attorneys are free, except 
in so far as they are prohibited by statute, 
to enter into such contracts with their 
clients for compensation as they choose; a 
contract for a contingent compensation is 
not prohibited and is valid, though such 
a contract may require the services of the 
attorney in finding the necessary witnesses. 
Haley v. Hollenback, 53 Mont. 494, 499, 
165 Pac. 459., 

The effect of this section and of sec- 
tion 9786 is to abolish the common-law 
doctrine of champerty and maintenance in 
this state, except in so far as it is retained 
in modified form in sections 8980 and 8981, 
and neither of those sections mentions a 
contract contingent upon the success of 


ATTORNEYS. 


[Part I, Il 


the litigant. Haley v. Hollenback, 53 
Mont. 494, 499, 165 Pac. 459. 

Under the common law, an attorney’s 
lien on a judgment secured for his client 
is ended when, by the taking over of prop- 
erty or otherwise, the judgment is satis- 
fied; but under this section the lien ex- 
tends to “the proceeds” of the judgment in 
the hands of whomsoever they may come. 
The mere fact that the judgment debtor’s 
property was bought in under execution by 
plaintiff, and thus became the proceeds of 
the judgment obtained by him for his 
client, and took the place thereof, did not 
constitute a waiver of the lien. English 
v. Jenks, 54 Mont. 295, 299, 169 Pac. 727. 


Lien of attorney for compensation and 
costs, see notes in 31 Am. Dec. 755; 51 
A. 8. R. 251. 

Papers in attorney’s possession con- 
nected with litigation as subject to lien, 
see note in Ann. Cas. 1917B, 147. 


Lien of attorney on property purchased 
by client under a judgment procured by 
attorney, see note in 2 A. L. R. 483. 


Lien of attorney on public fund or prop- 
erty, see note in 2 A. L. R. 274. 


Lien of attorney on papers or securities 
that come into his possession otherwise 
than in his professional capacity, see note 
in 2 A, L. R. 1488. 


8994. Attorney may be compelled to show his authority. The court or 
judge, on motion of either party, may require the attorney of the adverse 
party to produce and prove the authority under which he appears, and 
may stay all proceedings until such is shown, and may at any time 
summarily relieve a party from the consequences of the acts of an 


‘unauthorized attorney. 


History: En. Sec. 431, C. Civ. Proc. 
1895; re-en. Sec. 6423, Rev. C. 1907. 


The court may, on motion of either 
party made in good faith and upon a 
showing supported by affidavit or other- 
wise, require the attorney of the adverse 
party to produce and prove the authority 
under which he appears, and if it be shown 
that the attorney has no such authority, 
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dismiss the action. Missoula Belt Line Ry. 
Co. v. Smith et al., 58 Mont. 432, 441, 193 
Pac. 529. 

The motion requiring the attorney for 
the adverse party to produce his authority 
must be made at the earliest practicable 
time, otherwise the right may be deemed 
to have been waived. Missoula Belt Line 
Ry. Co. v. Smith, 58 Mont. 432, 442, 193 
Pac. 529. 
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Pe.Orb Ae 
JUDICIAL REMEDIES. 
Chapter1. Judicial Remedies—<Actions and Special Proceedings. 


CHAPTER 1: 
JUDICIAL REMEDIES—ACTIONS AND 
Section 8995. 


SPECIAL PROCEEDINGS. 
Judicial Remedies Defined. 


8996. Division of Judicial Remedies. 

8997. Action Defined. 

8998. Special Proceeding Defined. 

8999. Division of Actions. 

9000. Civil Actions—Out of What They Arise. 
9001. Obligation Defined. 

9002. Division of Injuries. 

9003. Injuries to Property. 

9004. Injuries to the Person. 

9005. Civil Action—By Whom Prosecuted. 
9006. Criminal Actions. 

9007, Civil and Criminal Remedies Not Merged. 


8995. Judicial remedies defined. Judicial remedies are such as are 
administered by the courts of justice, or by judicial officers empowered 
for the purpose by the constitution and statutes of this state. 


History: En. Sec. 3469, OC. Civ. Proc. 1039; State ex rel. Carleton v. District 
1895; re-en. Sec. 8077, Rev. C. 1907. Cal. Court, 33 Mont. 138, 149, 82 Pac. 789, 8 
C. Civ. Proc. Sec. 20. Ann. Cas. 752; McKenzie v. Doran, 39 
Mont. 5938, 594, 104 Pac. 677. 

Cited or applied as section 3469, Code of 
Civil Procedure, in Butte & B. Co. v. Mon- 
tana O. P. Co., 24 Mont. 125, 131, 60 Pac. 


For text treatment of “Action,” see 1 
Cal. Jur. 303 and 1 BR. C. L. 312. 


8996. Division of judicial remedies. These remedies are divided into 
two classes: 

1. Actions; and, 

2. Special proceedings. 


History: En. Sec. 3470, C. Civ. Proc. 
1895; re-en. Sec. 8078, Rev. C. 1907. Cal. 
©, Ciy. Proc. Sec. 21. 


Cited or applied as section 3470, Code of 
Civil Procedure, in Butte & B. Co. v. Mon- 
tana O. P. Co., 24 Mont. 125, 131, 60 Pace. 
1039; State ex rel. Healy v. District Court, 
26 Mont. 224, 226, 67 Pac. 114, 68 Pac. 470; 


State ex rel. Heinze v. District Court, 28 
Mont. 227, 233, 72 Pac. 613; State ex rel. 
Carleton v. District Court, 33 Mont. 138, 
149, 82 Pac. 789, 8 Ann. Cas. 752; as. section 
8078, Revised Codes, in State ex rel. Gat- 
tan v. District Court, 39 Mont. 134, 136, 
101 Pac. 961; as section 3470, Code of 
Civil Procedure, in McKenzie v. Doran, 39 
Mont. 593, 594, 104 Pac. 677. 


8997. Action defined. An action is an ordinary proceeding in a court 
of justice by which one party prosecutes another for the enforcement or 
protection of a right, the redress or prevention of a wrong, or the punish- 


ment of a public offense. 


History: En. Sec. 3471, C. Civ. Proc. 


1895; re-en. Sec. 8079, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 22. 


A disbarment proceeding not being an 
action, it must be classified as a special 
proceeding, for the reason that every 
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remedy sought or administered under the v. District Court, 33 Mont. 138, 142, 82 
codes is classified as by action or special Pac. 789, 8 Ann. Cas. 752; as section 8079, 
proceeding. In re Wellcome, 23 Mont. Revised Codes, in Clark v. Oregon Short 
259, 260, 58 Pac. 711. Line R. R. Co., 38 Mont. 177, 186, 99 Pac. 

Cited or applied as section 3471, Code of 298; State ex rel. Gattan v. District Court, 
Civil Procedure, in State ex rel. Carleton 39 Mont. 134, 136, 101 Pac. 961. 


8998. Special proceeding defined. Every other remedy is a special 
proceeding. 

History: En. Sec. 3472, C. Civ. Proc. 114, 68 Pac. 470; State ex rel. Heinze v. 
1895; re-en. Sec. 8080, Rev. C. 1907. Cal. District Court, 28 Mont. 227, 233, 72 Pace. 
C. Civ. Proc. Sec. 23. 6138; State ex rel. Carleton v. District 

Court, 33 Mont. 138, 142, 82 Pac. 789, 8 

Cited or applied as section 3472, Code of Ann. Cas. 752; as section 8080, Revised 
Civil Procedure, in State ex rel. Healy v. Codes, in State ex rel. Grattan v. District 
District Court, 26 Mont. 224, 226, 67 Pac. Court, 39 Mont. 134, 136, 101 Pac. 961. 


8999. Division of actions. Actions are of two kinds: 
1. Civil; and, 
2. Criminal. 


History: En. Sec. 3473, C. Civ. Proc. Cited or applied as section 3473, Code of 
1895; re-en. Sec. 8081, Rev. C. 1907. Cal. Civil Procedure, in McKenzie v. Doran, 39 
C. Civ. Proc. Sec. 24. Mont. 593, 594, 104 Pac. 677. 


9000. Civil actions—Out of what they arise. <A civil action arises 
out of: 

1. An obligation. 

2. An injury. 

History: En. Sec. 3474, C. Civ. Proc. Cited or applied as section 3474, Code of 


1895; re-en. Sec. 8082, Rev. C. 1907. Cal. Civil Procedure, in McKenzie v. Doran, 39 
C. Civ. Proc. Sec. 25. Mont. 593, 594, 104 Pac. 677. 


9001. Obligation defined. An obligation is a legal duty, by which one 
person is bound to do or not to do a certain thing, and arises from: 

1. Contract; or, 

2. Operation of law. 


History: En. Sec. 3475, C. Civ. Proc. 1895; re-en. Sec. 8083, Rev. C. 1907. Cal. ©. 
Civ. Proc. Sec. 26. 


9002. Division of injuries. An injury is of two kinds: 
1. To the person; and, 
2. To property. 


History: En. Sec. 3476, C. Civ. Proc. Cited or applied as section 3476, Code of 
1895; re-en. Sec. 8084, Rev. C. 1907. Cal. Civil Procedure, in McKenzie v. Doran, 39 
C. Civ. Proc. Sec. 27. Mont. 593, 594, 104 Pac. 677. 


9003. Injuries to property. An injury to property consists in depriv- 
ing its owner of the benefit of it, which is done by taking, withholding, 
deteriorating, or destroying it. 7 


History: En. Sec. 3477, C. Civ. Proc. Cited or applied as section 3477, Code of 
1895; re-en. Sec. 8085, Rev. C. 1907. Cal. Civil Procedure, in McKenzie v. Doran, 39» 
C. Civ. Proc. Sec. 28. Mont. 593, 594, 104 Pac. 677. 


9004. Injuries to the person. Every other injury is an injury to the 
person. 


History: En. Sec. 3478, C. Civ. Proc. Cited or applied as section 3478, Code of 
1895; re-en. Sec. 8086, Rev. ©. 1907. Cal. Civil Procedure, in McKenzie vy. Doran, 39 
C. Civ. Proc. Sec. 29. - Mont. 593, 595, 104 Pac. 677. 
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9005. Civil action—By whom prosecuted. A civil action is prosecuted 
by one party against another for the enforcement or protection of a right, 
or the redress or prevention of. a wrong. 


History: En. Sec. 3479, C. Civ. Proc. Cited or applied as section 3479, Code of 
1895; re-en. Sec. 8087, Rev. C. 1907. Cal. Civil Procedure, in State ex rel. Carleton 
C. Civ. Proc. Sec. 30. v. District Court, 33 Mont. 138, 142, 82 Pac. 

789, 8 Ann. Cas. 752. 


9006. Criminal actions. The Penal Code defines and provides for the 
prosecution of a criminal action. 


History: En. Sec. 3480, C. Civ. Proc. Civil Procedure, in State ex rel. Jackson 
1895; re-en. Sec. 8088, Rev. C. 1907. Cal. v. Kennie, 24 Mont. 45, 51, 60 Pac. 589; 
C. Civ. Proc. Sec. 31. State ex rel. Carleton v. District Court, 33 

Mont. 138, 142, 82 Pac. 789, 8 Ann. Cas. 

Cited or applied as section 3480, Code of 752. 


9007. Civil and criminal remedies not merged. When the violation of 
a right admits of both a civil and criminal remedy, the right to prosecute 
the one is not merged in the other. 


History: En. Sec. 3481, C. Civ. Proc. 1895; re-en. Sec. 8089, Rev. C. 1907: Cal. C. 
Civ. Proc. Sec. 32, 
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PARTALEL: 
CIVIL ACTIONS, Chap. 1 to 64. 


CONTENTS OF PART III. | 

THE Form, TIME oF COMMENCEMENT, AND PARTIES TO Civ ACTIONS, 
Chap. 1 to 6. } 

PLACE OF TRIAL AND MANNER OF COMMENCING Suit, Chap. 7 and 8. 
PLEADINGS, Chap. 9 to i7. 
PROVISIONAL REMEDIES, Chap. 18 to 24. 
TRIAL AND JUDGMENT, Chap. 25 to 35. 
EXECUTION OF JUDGMENT, Chap. 36 and 37. 
ACTIONS IN PARTICULAR CaAssEs, Chap. 38 to 43., 
PROCEEDINGS IN JUSTICE COURTS AND PoLick Courts, Chap. 44 to 55. 
APPEALS, Chap. 56 and 57. 
MISCELLANEOUS Provisions, Chap. 58 to 64. 


THE Form, TIME oF COMMENCEMENT, AND PARTIES TO CiIviL ACTIONS, 
Chap. 1 to 6. 
Chapter 1. Form of Civil Action. 
: 2. Time of Commencing Actions Generally. 
3. Limitations of Actions for the Recovery of Real Property. 
4. Limitations of Other Actions. 
5. General Provisions Relating to the Time of Commencement of 
Actions. 
6. Parties to Civil Actions. 


PLACE OF TRIAL AND MANNER OF COMMENCING Suit, Chap. 7 and 8. 


Chapter 7. Place of Trial of Civil Actions. 
8. Manner of Commencing Civil Actions—Service of Summons. 


PLEADINGS, Chap. 9 to 17. 


Chapter 9. Pleadings in General. 
10. The Complaint. 
11. Demurrer to Complaint. 


12. Answer. 
13. Demurrer to Answer. 
14. Reply. 


15. Verification of Pleadings. 
16. General Rules of Pleading. 
17. Variance—Mistakes in Pleading—Amendments. 


PROVISIONAL REMEDIES, Chap. 18 to 24. 

Chapter 18. Arrest and Bail. 
19. Claim and Delivery of Personal Property. 
20. Injunction. 
21. Attachment. 
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PROVISIONAL RemMEpIES— (Continued). 


22. Receivers. 
23. Deposit in Court. 
24. Miscellaneous Provisions. 


TRIAL AND JUDGMENT, Chap. 25 to 35. 


Chapter 25. Judgment in General. 
26. Judgment by Default. 
27. Issues—The Mode of Trial and Postponements. 
28. Trial by Jury—Formation of the Jury. 
29. Conduct of the Trial. 
30. The Verdict. 

31. Trial by the Court. 

32. Reference and Trial by Referees. 
33. Provisions Relating to Trials in General—Exceptions. 
34. Provisions Relating to Trials in General—New Trials. 
35. The Manner of Giving and Entering Judgment. 


EXECUTION OF JUDGMENT, Chap. 36 and 37. 
Chapter 36. The Execution. ° 
37. Proceedings Supplementary to the Execution. 


ACTIONS IN PartTIcULAR Casss, Chap. 88 to 43. 


Chapter 38. Actions for Foreclosure of Mortgages. 

39. Actions for Nuisance, Waste, and Wilful Trespass on Real 
Property. . 

40. Actions to Quiet Title to Real Property and Other Provisions 
Relating to Actions Concerning Real Estate. 

41. Actions for the Partition of Real Estate. 

42. Quo Warranto. 

43. Actions Against Boats. 


PROCEEDINGS IN JUSTICE CoURTS AND Pouice Courts, Chap. 44 to 55. 
Chapter 44. Place of Trial of Actions in Justice Courts. 

45. Manner of Commencing Actions in Justice Courts. 

46. Pleadings in Justice Courts. 

47. Provisional Remedies in Justice Courts—Arrest in Civil Actions 

—Attachment—Claim and Delivery. 

48. Judgments by Default. 

48a. Time of Trial and Postponements in Justice Courts. 

49. Trials in Justice Courts. 

50. Judgments (Other Than Default) in Justice Courts. 

51. Execution From Justice Courts. 

52. Contempts in Justice Courts. 

58. Dockets of Justices. 

54. General Provisions-Relating to Justice Courts. 

55. Proceedings in Civil Actions in Police Courts. 
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APPEALS, Chap. 56 and 57. 


CIVIL ACTIONS. 


{Part III 


Chapter 56. Appeals to Supreme Court. 
o7. Appeals to District Courts. 


MIscELLANEOUS Provisions, Chap. 58 to 64. 


Chapter 58. 


Proceedings Against Joint Debtors. 


59. Offer of Defendant to Compromise. 


60. Inspection of Writings. 
61. Motions and Orders. 


62. Notices and Filing and Service of Papers. 
63. Costs and Disbursements—Cost Bill—Suits in Forma Paupéris. 


64. General Provisions. 


CHAPTER 1. 
FORM OF CIVIL ACTION. 


Section 9008. 
9009. 
9010. 


One Form of Civil Actions Only. 
Parties to Actions—How Designated. 
Special Issues Not Made by Pleadings—How Tried. 


9008. One form of civil actions only. There is in this state but one 
form of civil action for the enforcement or protection of private rights 
and the redress or prevention of private wrongs. 


History: En. Sec. 1, p. 43, Bannack 
Stat.; amd. Sec. 1, p. 135, L. 1867; amd. 
Sec. 1, p. 28, Cod. Stat. 1871; re-en. Sec. 


1, p. 40, L. 1877; re-en. Sec. 1, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 1, 1st Div. 
Comp. Stat. 1887; amd. Sec. 460, C. Civ. 
Proc. 1895; re-en. Sec. 6425, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 307. 


A statute which provides that there shall 
be “but one form of civil action for the 
enforcement or protection of private 
rights, and the redress or prevention of 
private wrongs,’ does not apply to infor- 
mations in the nature of quo warranto, 
which are solely employed to enforce or 
protect public rights, and redress or pre- 
vent public wrongs. Territory v. Virginia 
Road Co., 2 Mont. 96, 106. 

While the courts of this state recognize 
the principles applicable to the different 
actions, particular forms of which are re- 
quired in common-law jurisdictions, they 
do not recognize those distinct forms, since 
the statute has abolished them. This rule 
was recognized and applied in the follow- 
ing cases: Goodrich Lumber Co. v. Davie, 
13 Mont. 76, 82, 32 Pac. 282; Aldritt v. 
Panton, 17 Mont. 187, 188, 42 Pac. 767; 
Glass v. Basin & Bay State Min. Co. 31 
Mont. 21, 28, 77 Pac. 302; Western Plumb- 
ing Co. v. Fried, 33 Mont. 7, 10, 81 Pac. 
394, 114 Am. St. Rep. 799; Donovan v. 
McDevitt, 36 Mont. 61, 65, 92 Pac. 49; 
Raymond v. Blancgrass, 36 Mont. 449, 457, 
93 Pac. 648, 15 L. R. A. (N. S.) 976; Lo- 
gan v. Billings & Northern R. Co., 40 Mont. 
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467, 470, 107 Pac. 415; Maronen v. Ana- 
conda Copper Min. Co., 48 Mont. 249, 262, 
136 Pac. 968. 

The old distinctions between actions at 
law and suits in equity have been abol- 
ished, and the court, having jurisdiction 
of the parties, can afford such relief as the 
facts of the case may justify. Merchants’ 
Nat. Bank v. Great Falls Opera House Co., 
23 Mont. 33, 40, 57 Pac. 445, 75 see St. 
Rep. 499, 45 a BR. A. 285. 


Under this section there is but one form 
of civil action for the enforcement or pro- 
tection of private rights or the redress or 
prevention of private wrongs, and upon 
a cause of action or defense stated, the 
court will proceed to try the cause as one 
at law or in equity, upon the issues pre- 
sented, and grant such relief as the cir- 
cumstances demand. Montana O. P. Co. v. 
Boston & M. C. C. & S. M. Co., 27 Mont. 
288, 305, 70 Pac. 1114. 

Though the code has abolished all forms 
of action, and provides that there shall be 
but one form of civil action for the en- 
forcement or protection of private rights 
and the redress or prevention of private 
wrongs, yet the distinctions between the 
different causes of action still obtain— 
the reasons underlying them are still the 
same—and the plaintiff may not recover 
beyond the case stated by him in his com- 
plaint. Glass v. Basin & Bay State Min. 
Co., 31 Mont. 21, 28, 77 Pac. 302. 


Cited or applied as section 1, p. 135, Ses- 
sion Laws of 1867, in Kleinschmidt v. 


a 
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Dunphy, 1 Mont. 118, 125; as section 1, 
First Division Compiled Statutes 1887, in 
Leopold v. Silverman, 7 Mont. 266, 284, 16 
Pac. 580; Haupt v. Burton, 21 Mont. 572, 
074, 55 Pac. 110, 69 Am. St. Rep. 698; as 
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section 460, Code of Civil Procedure, in 
Gilchrist v. Hore, 34 Mont. 443, 446, 87 
Pac. 443; as section 6425, Revised Codes, 
in Kelley v. John R. Daily Co., 56 Mont. 
63, 74, 181 Pac. 326. 


9009. Parties to actions—How designated. In such action the party 
complaining is known as the plaintiff, and the adverse party as the 


defendant. 


History: En. Sec. 2, p. 43, Bannack 
Stat.; re-en. Sec. 2, p. 136, L. 1867; re-en. 
Sec. 2, p. 28, Cod. Stat. 1871; re-en. Sec. 
2, p. 40, L. 1877; re-en. Sec. 2, 1st Div. 


Rev. Stat. 1879; re-en. Sec. 2, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 461, C. Civ. 
Proc. 1895; re-en. Sec. 6426, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 308. 


9010. Special issues not made by pleadings—How tried. A question 


of fact not put in issue by the pleadings may be tried by a jury or court, 
upon an order for the trial, stating distinctly and plainly the question of 
fact to be tried; and such order is the only authority necessary for a trial. 


History: En. Sec. 3, p. 43, Bannack 
Stat.; re-en. Sec. 3, p. 136, L. 1867; re-en. 
Sec. 3, p. 28, Cod. Stat. 1871; re-en. Sec. 
3, p. 40, L. 1877; re-en. Sec. 3, 1st Div. 


Rev. Stat. 1879; re-en. Sec. 3, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 462, C. Civ. 
Proc. 1895; re-en. Sec. 6427, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 309. 


CHAPTER 2. 
TIME OF COMMENCING ACTIONS GENERALLY. 


Section 9011. 


9011. Commencement of civil actions. 


Commencement of Civil Actions. 


Civil actions can only be com- 


menced within the periods prescribed in sections 9012 to 9066 of this code, 
after the cause of action shall have accrued, except where, in special cases, 
a different limitation is prescribed by statute. 


History: En. Sec. 1, p. 466, Bannack 
Stat.; re-en. Sec. 1, p. 515, Cod. Stat. 1871; 
re-en. Sec. 28, p. 45, L. 1877; re-en. Sec. 
28, 1st Div. Rev. Stat. 1879; re-en. Sec. 
28, 1st Div. Comp. Stat. 1887; re-en. Sec. 
470, C. Civ. Proc. 1895; re-en. Sec. 6428, 


Rev. C. 1907. Cal. C.-Civ. Proc. Sec. 312. 


Cited or applied as section 6428, Revised 
Codes, in Clark v. Oregon Short Line R. R. 
Co., 38 Mont. 177, 184, 99 Pac. 298; Davis 
v. Estate of Davis, 56 Mont. 500, 505, 185 
Pac. 559. 


CHAPTER 3. 
LIMITATIONS OF ACTIONS FOR THE RECOVERY OF REAL PROPERTY. 
Section 9012. When the State Will Not Sue. 


9013. When Actions Cannot Be Brought by Grantee From the State. 

9014. When Actions by the State or Its Grantees Are to Be Brought Within 
Ten Years. 

9015. Seizin Within Ten Years—When Necessary in Actions for Real Prop- 
erty—Action for Dower. 

9016. Such Seizin—When Necessary in Action or Defense Arising Out of 
Title to or Rents of Real Property. 

9017. Entry on Real Estate. 

9018. Possession—When Presumed—Occupation Deemed Under Legal Title, 
Unless Adverse. 

9019. Occupation Under Written Instrument or Judgment—When Deemed 
Adverse. 

9020. What Constitutes Adverse Possession Under Written Instrument or 
Judgment. 

9021. Premises Actually Occupied Under Claim of Title Deemed to Be Held 
Adversely. 

9022. What Constitutes Adverse Possession Under Claim of Title Not Written. 

9023. Relation of Landlord and Tenant as Affecting Adverse Possession. 

9024. Adverse Possession—How Established. 

9025. Right of Possession Not Affected by Descent Cast. 

9026. Certain Disabilities Excluded From Time to Commence Actions. 
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9012. When the state will nct sue. The state will not sue any person 
for or in respect to any real property, or the issues or profits thereof, by 
reason of the right or title of the state to the same, unless: 

1. Such right or title shall have accrued within ten years before any 
action or other proceeding for the same is commenced; or, 

2. The state, or those from whom it claims, shall have received the 
rents and profits of such real property, or of some part thereof, within the 
space of ten years. 


History: En. Sec. 480, C. Civ. Proc. Running of statute of limitations 
1895; re-en. Sec. 6429, Rev. C. 1907. Cal. against state as dependent on state being 
C. Civ. Proc. Sec. 315. real party in interest, see note in 8 Ann. 


Cas. 702. 

Applicability of statute of limitations to 
action by agencies of state, see notes in 
3 L. RB. A. (N. 8.) 746; 22 L. B. ASN 
921; L. R. A. 1916E, 96. 

Right of state to plead statute of lim- 
itations as to action against it, see notes in 
10 Ann. Cas. 595; 42 L. R. A. 39, 67. 


Cited or applied as section 480, Code of 
Civil Procedure, in State v. Quantic, 37 
Mont. 32, 55, 94 Pac. 491. 


For text treatment of “Limitation of 
Actions,” see Cal. Jur. and 17 R. C. L. 651. 

When statute of limitations operates 
against government and governmental 
bodies, see note in 101 A. S. R. 144. 


9013. When actions cannot be brought by grantee from the state. No 
action can be brought for or in respect to real property by any person 
claiming under letters patent or grants from this state, unless the same 
might have been commenced by the state as herein specified, in case such 
patent had not been issued or grant made. 


History: En. Sec. 481, C. Civ. Proc. 1895; re-en. Sec. 6430, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 316. 


9014. When actions by the state or its grantees are to be brought 
within ten years. When letters patent or grants of real property, issued 
or made by the state, are declared void by the determination of a compe- 
tent court, an action for the recovery of the property so conveyed may be 
brought, either by the state or by any subsequent patentee or grantee of 
the property, his heirs or assigns, within ten years after such determina- 
tion, but not after that period. 


History:. En. Sec. 482, C. Civ. Proc. 1895; re-en. Sec. 6431, Rev. C. 1907. Cal. GC. 
Civ. Proc. Sec. 317. 


9015. Seizin within ten years—When necessary in actions for real 
property—Action for dower. No action for the recovery of real property, 
or for the possession thereof, can be maintained, unless it appear that the 
plaintiff, his ancestor, predecessor, or grantor, was seized or possessed of 
the property in question within ten years before the commencement of the 
action. No action for the recovery of dower can be maintained by a 
widow unless the action is commenced within ten years after the death of 
her husband. 


History: Ap. p. Sec. 29, p. 45, L. 1877; A public highway may be established by 
re-en. Sec. 29, 1st Div. Rev. Stat. 1879; prescription, without color of title, by 
re-en. Sec. 29, 1st Div. Comp. Stat. 1887; proof of travel over it by the public, as a 
amd. Sec. 483, C. Civ. Proc. 1895; re-en. . public highway, for the statutory period. 
Sec. 6432, Rev. C. 1907. Cal. C. Civ. Proc. State v. Auchard, 22 Mont. 14, 16, 55 Pac. 
Sec. 318. 361; Montana O. P. Co. v. Butte & B. C. 
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M. Co., 25 Mont. 427, 431, 65 Pac. 420; 
Pope v. Alexander, 36 Mont. 82, 89, 92 
Pac. 203, 565; Lockey v. City of Boze- 
man, 42 Mont. 387, 396, 113 Pac. 286. See 
Barnard Realty Co. v. City of Butte, 48 
Mont. 102, 112, 136 Pac. 1064. 

Cited or applied as section 483, Code of 
Civil Procedure, in In re Tuohy’s Estate, 
33 Mont. 230, 246, 83 Pac. 486; Delmoe v. 
Long, 35 Mont. 139, 157, 88 Pac. 778; 
State v. Quantic, 37 Mont. 32, 56, 94 Pac. 
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491; as section 6432, Revised Codes, in 
Lockey v. City of Bozeman, 42 Mont. 387, 
396, 113 Pac. 286; Horsky v. MeKennan, 
53 Mont. 60, 63, 162 Pac. 376. 


Applicability of statute of limitations 
to action for dower, see note in 11 Ann. 
Cas. 411. 

Limitation of action in ejectment and 
like actions, see note in 4 A. S. R. 382. 


9016. Such seizin, when necessary in action or defense arising out of 


title to or rents of real property. No cause of action, or defense to an 
action, arising out of the title to real property, or to rents or profits out 
of the same, can be effectual, unless it appear that the person prosecuting 
the action, or making the defense, or under whose title the action is 
prosecuted or the defense is made, or the ancestor, predecessor, or grantor 
of such person, was seized or possessed of the premises in question within 
ten years before the commencement of the act in respect to which such 
action is prosecuted or defense made. 


History: Ap. p. Sec. 30, p. 45, L. 1877; Cited or applied as section 484, Code of 


re-en. Sec. 30, lst Div. Rev. Stat. 1879; Civil Procedure, in Watson v. Colusa-Par- 
re-en. Sec. 30, Ist Div. Comp. Stat. 1887; rot M. & S. Co., 31 Mont. 513, 524, 79 Pac. 
amd. Sec. 484, C. Civ. Proc. 1895; re-en. 14; in re Tuohy’s Estate, 33 Mont. 230, 


Sec. 6433, Rev. C. 1907. Cal. C. Civ. Proc. 


Sec. 319. 


246, 83 Pac. 486; Delmoe v. Long, 35 Mont. 
139, 157, 88 Pac. 778; Pope v. Alexander, 
36 Mont. 82, 85, 92 Pac. 203. 


9017. Entry on real estate. No entry upon real estate is deemed 
sufficient or valid as a claim, unless an action be commenced thereupon 
within one year after making such entry, and within ten years from the 
time when the right to make it descended or accrued. 


History: Ap. p. Sec. 3, p. 466, Bannack 
Stat.; re-en. Sec. 3, p. 515, Cod. Stat. 1871; 
amd. Sec. 31, p. 46, L. 1877; re-en. Sec. 31, 


1st Div. Comp. Stat. 1887; amd. Sec. 485, 
C. Civ. Proc. 1895; re-en. Sec. 6434, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 320. 


1st Div. Rev. Stat. 1879; re-en. Sec. 31, 


9018. Possession—When presumed—Occupation deemed under legal 
title, unless adverse. In every action for the recovery of real property, 
or the possession thereof, the person establishing a legal title to the 
property is presumed to have been possessed thereof within the time 
required by law, and the occupation of the property by any other person 
is deemed to have been under and in subordination to the legal title, 
unless it appear that the property has been held and possessed adversely 
to such legal title for ten years before the commencement of the action. 


History: En. Sec. 4, p. 466, Bannack 
Stat.; re-en. Sec. 4, p. 515, Cod. Stat. 1871; 
amd. Sec. 32, p. 46, L. 1877; re-en. Sec. 32, 
1st Div. Rev. Stat. 1879; re-en. Sec. 32, 
ist Div. Comp. Stat. 1887; amd. Sec. 486, 
C. Civ. Proc. 1895; re-en. Sec. 6435, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 321. 


Plaintiff in an action in ejectment hav- 
ing shown legal title in himself, it will be 
presumed that defendant held possession 
of the disputed ground in subordination to 
such legal title. Lamme v. Dodson, 4 


17 


Mont. 560, 587, 2 Pac. 298; Peters v. 
Stephens, 11 Mont. 115, 120, 27 Pac. 403, 
28 Am. St. Rep. 448; Rude v. Marshall, 
54 Mont. 27, 29, 166 Pac. 298. 

This section appears to recognize the 
doctrine that adverse use by the public 
for the period named in the statute of lim- 
itations will establish a highway by pre- 
scription, but the title will be confined to 
the very way traveled during the period, 
unless an attempt has been made by the 
proper authorities to erect a highway, 
when the extent of the title will be meas- 


9019] 


ured by the claim exhibited by the pro- 
ceedings. A highway by prescription does 
not exist unless the proof establishes that 
the general public has used the way, with- 
out substantial interruption, for the time 
fixed by the statutes of limitation applica- 
ble to lands. State v. Auchard, 22 Mont. 
14, 16, 55 Pac. 361. 

Proof of the establishment of a highway 
by prescription overcomes the presumption 
which would otherwise prevail, namely, 
that the use by the public for a long period 
of years has been in subordination to the 
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The law presumes that a thing once 
proved to exist continues as long as is 
usual with things of that nature, and this 
presumption controls an occupant of land 
who, as defendant in an action for posses- 
sion brought by the record owner, admits 
that the plaintiff obtained title by deed 
fifteen years before; in such an action, it 
is proper to deny a motion for a nonsuit 
made at the close of plaintiff’s case. Col- 
lins v. Thode, 54 Mont. 405, 411, 170 Pac. 
940. 

Cited or applied as section 486, Code of 


legal title. Lockey v. City of Bozeman, 


Civil Procedure, in Horst v. Shea, 23 Mont. 
42 Mont. 387, 396, 113 Pac. 286. 


390, 394, 59 Pac. 364; State v. Quantic, 
37 Mont. 32, 56, 94 Pac. 491. 


9019. Occupation under written instrument or judgment—When 
deemed adverse. When it appears that the occupant, or those under 
whom he claims, entered into the possession of the property under claim 
of title, exclusive of other right, founding such claim upon a written 
instrument, as being a conveyance of the property in question, or upon 
the decree or judgment of a competent court, and that there has been a 
continued occupation and possession of the property included in such 
instrument, decree, or judgment, or of some part of the property, under 
such claim, for ten years, the property so included is deemed to have 
been held adversely, except that when it consists of a tract divided into 
lots, the possession of one lot is not deemed a possession of any other lot 


of the same tract. 


History: En. Sec. 33, p. 46, L. 1877; 
re-en. Sec. 33, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 33, Ist Div. Comp. Stat. 1887; 
amd. Sec. 487, C. Civ. Proc. 1895; re-en. 
Sec. 6436, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 322. 


“Color of title’ and “claim of title” are 
not synonymous; in this section, “claim 
of title” is used for “color of title.” Mor- 
rison v. Linn, 50 Mont. 396, 401, 147 Pace. 
166. 

One holding land under a written in- 
strument, a statute, or a judgment or de- 
cree of court, which appears to convey to 
or confirm title in him, but does not do so 
in fact, holds under “color of title.” Mor- 
rison v. Linn, 50 Mont. 396, 401, 147 Pac. 
166. 

This section and the next succeeding 
section treat of adverse possession under 
color of title,’ as that phrase should be 
used. Morrison v. Linn, 50 Mont. 396, 
402, 147 Pac. 166. 

As used to characterize adverse posses- 
sion, “claim of title’ means nothing more 
than the claim asserted by the disseizor 
of his intention to appropriate and use the 
land in question as his own, to the exclu- 
sion of the rights of all persons, and that, 
too, irrespective of any semblance of color, 
or right, or title, as the foundation of his 
elaim. Morrison v. Linn, 50 Mont. 396, 
402, 147 Pac. 166. 
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While the adverse claimant under color 
of title for the statutory period obtains 
title to the entire tract described in his 
muniment, if it has been subjected to 
proper use, the one who relies upon claim 
of title secures only so much as he actu- 
ally possesses. There cannot be construc- 
tive possession under mere claim of title, 
and this is the doctrine of the decided 
cases and the meaning of this section and 
the three following sections. Morrison v. 
Linn, 50 Mont. 396, 403, 147 Pac. 166. 


Where, in an action of ejectment, the 
defense is adverse possession, based on a 
tax deed not formal enough to convey full 
title by its own force, the validity of 
which possession is claimed to have been 
acquiesced in by the plaintiff, and the 
latter offers proof that this tax deed was 
taken for him by the grantees therein and 
under his instructions, there is a conflict 
in the evidence, and the jury should deter- 
mine the question of adverse possession. 
Horsky v. MecKennan, 53 Mont. 50, 63, 162 
Pac. 376. 

Cited or applied as section 487, Code of 
Civil Procedure, in Pope v. Alexander, 36 
Mont. 82, 85, 92 Pac. 203. 


For text treatment of “Adverse Posses- 
sion,” see 1 Cal. Jur. 484; 1 R. C. L. 682. 

Acquisition of title to mine or minerals 
by adverse possession, see notes in 140 
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A. S. RB. 951; 13 A. L. RB. 372; 40 L. RB. A. 
(N. 8.) 817. 


Possession sufficient to constitute ad- 
verse possession in case of several tracts 
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conveyed by same instrument, see note in 
Ann. Cas. 19150, 148. 

When possession of part of a parcel of 
land extends to the whole, see notes in 12 
Am. Dee. 357; 125 A. S. BR. 302. 


9020. What constitutes adverse possession under written instrument 


or judgment. For the purpose of constituting an adverse possession by 
any person claiming a title founded upon a written instrument, or a judg- 
ment or decree, land is deemed to liave been possessed and occupied in the 
following cases: 

1. Where it has been usually cultivated or improved. 

2. Where it has been protected by a substantial inclosure. 

3. Where, although not inclosed, it has been used for the supply of 
fuel, or of fencing timber, either for the purpose of husbandry, or for 
pasturage, or for the ordinary use of the occupant. 

4, Where a known farm or a single lot has been partly improved, the 
portion of such farm or lot that has been left not cleared or not inclosed, 
according to the usual course and custom of the adjoining country, shall 
be deemed to have been occupied for the same length of time as the part 
improved and cultivated. 


History: En. Sec. 5, p. 466, Bannack 
Stat.; re-en. Sec. 5, p. 516, Cod. Stat. 1871; 
amd. Sec. 34, p. 46, L. 1877; re-en. Sec. 34, 
1st Div. Rev. Stat. 1879; re-en. Sec. 34, 
ist Div. Comp. Stat. 1887; amd. Sec. 488, 
C. Civ. Proc. 1895; re-en. Sec. 6437, Rev. 
©. 1907. Cal. C. Civ. Proc. Sec. 323. 


Cited or applied as section 34, First 


Division Revised Statutes .1879, in Lockey 
v. Horsky, 4 Mont. 457, 463, 2 Pac. 19; as 
section 6437, Revised Codes, in Morrison 
v. Linn, 50 Mont. 396, 402, 147 Pac. 166. 


Validity of title acquired by possession 
under tax deed valid on face for period of 
statute of limitations protecting tax deeds, 
see note in 16 Ann. Cas. 1144. 


9021. Premises actually occupied under the claim of title deemed to be 


held adversely. Where it appears that there has been an actual continued 
occupation of land, under a claim of title, exclusive of any other right, 
but not founded upon a written instrument, judgment, or decree, the land 
so actually occupied, and no other, is deemed to have been held adversely. 


History: En. Sec. 6, p. 467, Bannack 
Stat.; re-en. Sec. 6, p. 516, Cod. Stat. 1871; 
re-en. Sec. 35, p. 46, L. 1877; re-en. Sec. 35, 
1st Div. Rev. Stat. 1879; re-en. Sec. 35, 
1st Div. Comp. Stat. 1887; amd. Sec. 489, 
‘C. Civ. Proc. 1895; re-en. Sec. 6438, Rev. 
‘©. 1907. Cal. C. Civ. Proc. Sec. 324. 


Cited or applied as section 35, First Di- 
vision Revised Statutes 1879, in Lockey 
v. Horsky, 4 Mont. 457, 463, 2 Pac. 19; as 
section 489, Code of Civil Procedure, in 


Pope v. Alexander, 36 Mont. 82, 85, 92 Pace. 
203. 

While it is indispensable to defeat the 
holder of the legal title that the disseizor 
shall maintain his adverse possession 
throughout the entire statutory period, 
under either color of title or claim of 
title, it is not necessary that his initial 
entry into possession should be made under 
any pretense of right or title. Morrison 
v. Linn, 50 Mont. 396, 403, 147 Pac. 166. 


9022. What constitutes adverse possession under claim of title not 
written. For the purpose of constituting an adverse possession by a per- 
son claiming title, not founded upon a written instrument, judgment, or 
decree, land is deemed to have been possessed and occupied in the follow- 
ing cases only: 

1. Where it has been protected by a substantial inclosure; 

2. Where it has been usually cultivated or improved. 


History: En. Sec. 7, p. 467, Bannack amd. Sec. 36, p. 47, L. 1877; re-en. Sec. 36, 
Stat.; re-en. Sec. 7, p. 516, Cod. Stat. 1871; 1st Div. Rev. Stat. 1879; re-en. Sec. 34, 
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1st Div. Comp. Stat. 1887; re-en. Sec. 490, 
C. Civ. Proc. 1895; re-en. Sec. 6439, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 325. 


Cited or applied as section 490, Code of 
Civil Procedure, in Pope v. Alexander, 36 
Mont. 82, 85, 92 Pac. 203; as section 6439, 
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Revised Codes, in Morrison v. Linn, 50 
Mont. 396, 403, 147 Pac. 166. 


Ineclosure of land as essential to adverse 
possession, see note in Ann. Cas. 1913A, 
750. 


9023. Relation of landlord and tenant as affecting adverse possession. 


When the relation of landlord and tenant has existed between any per- 
sons, the possession of the tenant is deemed the possession of the landlord 
until the expiration of ten years from the termination of the tenancy, or, 
where there has been no written lease, until the expiration of ten years 
from the time of the last payment of rent, notwithstanding such tenant 
may have acquired another title, or may have claimed to hold adversely 
to his landlord. But such presumptions cannot be made after the Pere 
prescribed in this section. 


History: En. Sec. 37, p. 47, L. 1877; of property obtained under a lease. Tal- 
re-en. Sec. 37, 1st Div. Rev. Stat. 1879; bott v. Butte City Water Co., 29 Mont. 17, 
re-en. Sec. 37, 1st Div. Comp. Stat. 1887; 73 Pac. 1111. 
amd. Sec. 491, C. Civ. Proc. 1895; re-en. Cited or applied as section 37, First Di- 


Sec. 6440, Rev. C. 1907. Cal. C. Civ. Proc. 


Sec. 326. 


vision Compiled Statutes 1887, in Parrott 
v. Hungelburger, 9 Mont. 526, 24 Pac. 14. 


Where it is shown that the relation of 
landlord and tenant has been terminated 
by redelivery of possession of a water 


Adverse possession by tenant against 
his landlord, see notes in 89 A. S. R. 87; 
53 L. R. A. 941; 12 L. BR. A. (N. 8.) 11482 | 


right, it is error to give this section as an 
instruction for the reason that it applies 
only when the tenant is holding possession 


Necessity for surrender of possession by 
tenant before asserting title adverse to 


landlord, see note in Ann. Cas. 1917D, 548. 


9024. Adverse possession—How established. In no case shall adverse 
possession be considered established under the provision of any section or 
sections of this code unless it shall be shown that the land has been 
occupied and claimed for a period of ten years continuously, and the 
party or persons, their predecessors and grantors, have, during such 
period, paid all the taxes, state, county, or municipal, which have been 
legally levied and assessed upon said land. te 


History: En. Sec. 1, Ch. 3, L. 1917. 


9025. Right of possession not affected by descent cast. The right of 
a person to the possession of real property is not impaired or affected by 
a descent being cast in consequence of the death of a person in possession 
of such property. 


History: En. Sec. 38, p. 48, L. 1877; 
re-en. Sec. 38, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 38, 1st Div. Comp. Stat. 1887; 


re-en. Sec. 492, C. Civ. Proc. 1895; re-en. 
Sec. 6441, Rev. C. 1907. Cal. C. Civ. Proc. 
sec. 327. 


9026. Certain disabilities excluded from time to commence actions. 
If a person entitled to commence an action for the recovery of real prop- 
erty, or for the recovery of the possession thereof, or for dower, or to 
make any entry or defense founded on the title to real property, or to 
rents or services out of the same, is at the time such title first descends 
or accrues, either: 
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1. Within the age of majority; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge, or in execution upon conviction 
- of a criminal offense, for a term of less than for life. 

The time during which such disability continues is not deemed any 
portion of the time in this chapter limited for the commencement of such 
action, or the making of such entry or defense, but such action may be 
commenced, or entry or defense made, within the period of ten years after 
such disability shall cease, or after the death of the person entitled, who 
shall die under such disability; but such action shall not be commenced 
or entry, or defense made, after that period. 

History: Ap. p. Sec. 39, p. 48, L. 1877; limitations on account of infancy of heir, 


re-en. Sec. 39, 1st Div. Rev. Stat. 1879; devisee, or distributee, see notes in 3 Ann. 
re-en. Sec. 39, 1st Div. Comp. Stat. 1887; Cas. 837; 7 Ann. Cas. 171. 


amd. Sec. 493, C. Civ. Proc. 1895; re-en. Interruption of running of statute of 
Sec. 6442, Rev. C. 1907. Cal. C. Civ. Proc. limitations in favor of insane plaintiff, see 
Sec. 328. note in Ann. Cas. 19120, 1011. 


Disabilities which protect from statute 
Interruption of running of statute of of limitations, see note in 36 Am. Dec. 68. 


CHAPTER 4. 
LIMITATION OF OTHER ACTIONS, 


Section 9027. Periods of Limitation Prescribed. 

9028. Within Ten Years. 

9029. Within Hight Years. 

9030. Within Five Years. 

9031. Within Three Years. 

9032. Within Two Years. 

9033. Two-Year Limitation. 

9034. Within One Year. 

9035. Within Six Months. 

9036. Period for Commencement of Actions by Members of Police Depart- 
ment to Recover Salaries. 

9037. Actions for Unpaid Salaries of Members of Police Department Limited 
to Services Actually Performed, ete. 

9038. Limitation on Actions for Restoration to Public Office. 

9039. Limitation Existing Actions for Salaries or Removal From Office. 

9040.. Actions to Restrain Bond Issues, Time for Bringing. 

9041. Actions for Relief Not Hereinbefore Provided For. 

9042. Where Cause of Action Accrues on Mutual Account. 

9048. Actions by the State Subject to the Limitations of This Chapter. 

9044. Action to Redeem Mortgage. 

9045. Same—When Some of Mortgagors Not Entitled to Redeem. 

9046. Actions Against Bankers and Banking Corporations. 


9027. Periods of limitation prescribed. The periods prescribed for 
the commencement of actions, other than for the recovery of real property, 
are as follows: 


History: En. Sec. 510, C. Civ. Proc. 1871; sections 41 to 49, pp. 48 to 50, Laws 
1895; re-en. Sec. 6443, Rev. C. 1907. Cal. of 1877; sections 41 to 49, First Division 
C. Civ. Proc. Sec. 335. Revised Statutes 1879; amended as _ sec- 

Note—Earlier statutes of limitation tions 1 and 2, p. 8, Laws of 1881; sections 
were so different from existing laws that 41 to 49, Compiled Statutes 1887. 
comparison only can be made. The follow- 
ing are the earlier acts: Sections 1 to 12, Cited or applied as section 6443, Revised 
pp. 466 to 468, Bannack Statutes; sections Codes, in Northern Pacific Ry. Co. v. 
1 to 10, pp. 515 to 517, Codified Statutes Crowell, 245 Fed. 668, 672. 
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9028. Within ten years. 
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Within ten years: 


1. An action upon a judgment or decree of any court of record of the 
United States, or of any state within the United States. 
2. An action for mesne profits of real property. 


History: En. Sec. 1, p. 172, L. 1889; 


amd. Sec. 511, C. Civ. Proc. 1895; re-en. 


sec. 6444, Rev. C. 1907. Cal. OC. Civ. Proc. 
Sec. 336, 


9029. Within eight years. 


A similar statute held to apply to judg- 
ments rendered by the courts of this state. 
Haupt v. Burton, 21 Mont. 572, 576, 55 
Pac. 110, 69 Am. St. Rep. 698. 


Within eight years: 


An action upon any contract, obligation, or lability, founded upon an 


instrument in writing. 


History: En. Sec. 1, p. 172, L. 1889; 
re-en. Sec. 512, C. Civ. Proc. 1895; re-en. 
Sec. 6445, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 337. 


An action to enforce a liability evi- 
deneced by a declaration of trust, in which 
a complaint was filed within eight years 
after a certain payment under the declara- 
tion became due, was commenced in time. 
Goodell v. Sanford, 31 Mont. 163, 176, 77 
Pac. 522. 

Where the transfer of personal property 
was evidenced by a bill of sale, to which 
the purchaser, upon reselling the goods, 
added an indorsement guaranteeing de- 
livery, but not expressly warranting title, 
the language of section 7608 may not be 
read into the indorsement, and thereby a 
written contract created, so.as to make 
the statutory limitation of eight years 
applicable to a suit for a breach of war- 
ranty of title to the property sold. Pincus 
v. Muntzer, 34 Mont. 498, 501, 87 Pac. 612. 

The instrument in writing mentioned in 
this .section is one which, in itself, con- 
tains a contract to do the particular thing 
for the non-performance of which the ac- 
tion is brought, and not one which by im- 
plication may be said to be in writing. 
Pincus v. Muntzer, 34 Mont. 498, 502, 87 
Pac. 012. 

This section is not applicable to an 
action against a city treasurer who fails 
to turn over interest on public moneys re- 
ceived by him. City of Butte v. Goodwin, 
47 Mont. 155, 165, 134 Pac. 670, Ann. Cas. 
1914C, 1012. 

A party may waive the benefit of the 
statute of limitations before or after the 


9030. Within five years. 


expiration of the prescribed limit, not only 
by either of the acts mentioned in section 
9063, but also by express agreement based 
upon a consideration, though made con- 
temporaneously with, and as a part of, the 
principal agreement or obligation out of 
which the action has arisen. Parchen v. 
Chessman, 49 Mont. 326, 335, 142 Pac. 631, 
Ann, Cas. 1916A, 681. 

A stipulation embodied in a promissory 
note, to the effect that the maker express- 
ly waives all rights and benefits conferred 
by the statute of limitations, is not void 
as against public policy, and by it he 
binds himself not to plead the statute, if 
not for all time, for at least a reasonable 
time, namely, until the expiration of an 
additional period of eight years after the 
period prescribed by this section. Parchen 
v. Chessman, 49 Mont. 326, 337, 142 Pace. 
631, Ann. Cas. 1916A, 681. 

The liability of a surety on the official 
bond of a county treasurer is not founded 
on an “instrument in writing” in the sense 
in which that term is used in this section. 
Gallatin County v. United States F. & G. 
Co., 50 Mont. 55, 61, 144 Pac. 1085. 

Cited or applied as section 512, Code of 
Civil Procedure, in Wilson v. Pickering, 28 
Mont. 435, 439, 72 Pac. 821; Glass v. 
Basin & Bay State Min. Co., 34 Mont. 88, 
92, 85 Pac. 746; as section 6445, Revised 
Codes, in American Min. Co. v. Basin & 
Bay State Min. Co., 39 Mont. 476, 481, 
104 Pac. 525, 24 L. R. A. (N. 8.) 305; as 
section 512, Code of Civil Procedure, in. 
Schaeffer v. Miller, 41 Mont. 417, 419, 109 
Pac. 970, 137 Am. St. Rep. 746; as section 
6445, Revised Codes, in Davis v. Estate of 
Davis, 56 Mont. 500, 505, 185 Pac. 559. 


Within five years: 


1. “An action upon a contract, account, promise, not founded on an 


instrument in writing. 


2. An action to establish a will where the will has been lost, concealed, 


or destroyed. 


The cause of action is not deemed to have accrued until 


the discovery, by the plaintiff, or the person under whom he claims, of 
the facts upon which its validity depends. 
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3. An action upon a judgment or decree rendered in a court not of 


record. 
when final judgment was rendered. 


History: Hn. Sec. 513, C. Civ. Proc. 
1895; amd. Sec. 1, p. 157, L. 1901; amd. 
Sec. 1, Ch. 128, L. 1903; re-en. Sec. 6446, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 339. 


An action upon an “obligation” is not 
within this section; it falls within the 
following section. Schaeffer v. Miller, 41 
Mont. 417, 423, 109 Pac. 970, 137 Am. St. 
Rep. 746. See City of Butte v. Goodwin, 
47 Mont. 155, 164, 167, 134 Pac. 670, Ann. 
Cas. 1914C, 1012. 

Cited or applied as section 513, Code of 
Civil Procedure, before amendment, in 


9031. Within three years. 


The cause of action is deemed, in such case, to have accrued 


Chowen v. Phelps, 26 Mont. 524, 532, 69 
Pac. 54; as amended, in Watson v. Colusa- 
Parrot M. & 8S. Co., 31 Mont. 513, 524, 79 
Pac. 14; Glass v. Basin & Bay State Min. 
Co., 34 Mont. 88, 92, 85 Pac. 746; Palatine 
Ins. Co. v. Northern Pacific Ry. Co., 34 
Mont. 268, 272, 85 Pac. 1032, 9 Ann. Cas. 
579; Woods v. Latta, 35 Mont. 9, 14, 88 
Pac. 402; before amendment in American 
Min. Co. v. Basin & Bay State Min. Co., 39 
Mont. 476, 481, 104 Pac. 525, 24 L. R. A. 
(N. 8.) 305; Strong v. Butte C. & B. Cop. 
Corp., 54 Mont. 584, 586, 172 Pac. 1033. 


Within three years: 


1. An action against a sheriff, coroner, or constable upon a liability 


incurred by the doing of an act in his official capacity and in virtue of 
his office, or by the omission of an official duty, including the nonpayment 
of money collected upon an execution; but the subdivision does not apply 


for an action for an escape. 


2. An action to recover damages for the death of one caused by the 


wrongful act or neglect of another. 


3. An action upon an obligation or lability, not founded upon an 
instrument in writing, other than a contract, account, or promise. 


History: En. Sec. 514, C. Civ. Proc. 
1895; amd. Sec. 2, p. 157, L. 1901; amd. 
Sec. 2, Ch. 128, L. 1903; re-en. Sec. 6447, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 339. 


An action against a party for money 
which he, in equity and good conscience, 
ought to refund, is one upon an “obliga- 
tion,’ and is barred unless commenced 
within three years from the time the cause 
of action accrues. Schaeffer v. Miller, 41 
Mont. 417, 425, 109 Pac. 970, 137 Am. St. 
Rep. 746. 

A city treasurer who failed to turn over 
interest received on public funds was 
guilty of a breach of his implied promise, 
as trustee of such funds, to do so, and not 
a breach of a contract in writing as em- 
bodied in his official bond; hence an action 
to recover such interest, brought more than 
four years after the conclusion of the 
treasurer’s term of office, was barred under 
subdivision 3 of the above section. City 
of Butte v. Goodwin, 47 Mont. 155, 166, 
134 Pac. 670, Ann. Cas. 1914C, 1012. 

An action by an executor to recover 
from a beneficiary under a will a succes- 
sion tax required by the laws of another 
country which plaintiff had paid was upon 
an obligation not founded on an instru- 


9032. Within two years. 


ment in writing, and therefore barred by 
subdivision 3 of this section because not 
commenced within three years from the 
time the tax was paid. Tietjen v. Heber- 
lin, 54 Mont. 486, 487, 171 Pac. 928. 

Cited or applied as section 514, Code of 
Civil Procedure, before amendment, in 
Guiterman v. Wishon, 21 Mont. 458, 459, 
54 Pac. 566; Bank v. Opera House Co., 23 
Mont. 1, 7, 57 Pac. 440; State ex rel. 
Baker v. District Court, 24 Mont. 238, 239, 
61 Pac. 309; Sherman v. Nason, 25 Mont. 
283, 284, 64 Pac. 768; Chowen v. Phelps, 
26 Mont. 524, 531, 69 Pac. 54; as amended, 
in Glass v. Basin & Bay State Min. Co., 34 
Mont. 88, 92, 85 Pac. 746; Palatine Ins. 
Co. v. Northern Pacific Ry. Co., 34 Mont. 
268, 272, 85 Pac. 1032, 9 Ann. Cas. 579; 
Woods v. Latta, 35 Mont. 9, 14, 88 Pac. 
402; as section 6447, Revised Codes, in 
Wilson v. Norris, 43 Mont. 454, 456, 117 
Pac, 100; Peterson v. City of Butte, 44 
Mont. 129, 132, 120 Pac. 231; Gallatin 
County v. United States F. & G. Co., 50 
Mont. 55, 61, 144 Pac. 1085; Peterson v. 
City of Butte, 52 Mont. 13, 14, 155 Pac. 
265; Pierce v. Chicago, Milwaukee & 
Puget Sound Ry. Co., 52 Mont. 110, 117, 
156 Pae. 127. 


Within two years: 


1. An action upon a statute for a penalty or forfeiture, when the 
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9033] TIME OF COMMENCING ACTIONS. [Part IIL 
action 1s given to an individual, or to an individual and the state, except 
when the statute imposing it prescribes a different limitation. 

2. An action upon a statute, or upon an undertaking in a criminal 
action, for a forfeiture or penalty to the state. : 

3. An action for libel, slander, assault, battery, false imprisonment, or 
seduction. : 


History: En. Sec. 515, C. Civ. Proc. section, where February 21st fell on Sun- 


1895; re-en. Sec. 6448, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 340. 


Under the rule prescribed by section 
10707, relative to the computation of 
time, an action for libel published on Feb- 
ruary 21, 1907, which was commenced on 
February 23, 1909, was not barred by this 


9033. Two-year limitation. 


day and February 22d was also a holiday. 
Kelly v. Independent Publishing Co., 45 
Mont. 127, 132; 122 Pac. - (3b) Annee 
1913D, 1063, 38 L. R. A. (N. 8.) 1160. 
Cited or applied as section 6448, Revised 
Codes, in Northern Pacific Ry. Co. v. 


- Crowell, 245 Fed. 668, 672. 


Within two years: 


1. An action upon a liability created by statute other than a penalty 


or forfeiture. 


2. An action for injury to or for waste or trespass on real or personal 


property; provided that, when the waste or trespass is committed by 
reason of underground work upon any mining claim, the cause of action 
shall not be deemed to have accrued until the discovery by the aggrieved 


party of the facts constituting such waste or trespass. 

3. An action for taking, detaining, or injuring any goods or chattels 
including actions for the specific recovery of personal property. 

4. An action for relief on the ground of fraud or mistake, the cause 
of action in such ease not to be deemed to have accrued until the discovery 
by the aggrieved party of the facts constituting the fraud or mistake. 

5. An action for killing or injuring stock by a railroad corporation or 


company. 

History: En. Sec. 1, p. 50, L. 1893; 
re-en. Sec. 524, C. Civ. Proc. 1895; amd. 
Sec. 1, Ch. 128, L. 1903; re-en. Sec. 6449, 
Rev. CO. 1907; amd. Sec. 1, Ch. 47, L. 1917; 
amd. Sec. 1, Ch. 172, L. 1921. Cal. C. Civ. 
Proc. Sec. 338. 


Under subdivision 4 of this section, 
where an action to set aside a sale of 
property as in fraud of a judgment against 
the seller was commenced in the year after 
the rendition of the judgment, it was not 
barred by limitations, since the right of 
action did not accrue until plaintiff’s judg- 
ment was obtained. Finch v. Kent, 24 
Mont. 268, 279, 61 Pac. 653. 

An action under section 7763 for per- 
sonal injuries, founded upon actionable 
negligence, is not an action on a “liability 
created by statute”; hence, such an action 
is not barred in two years. Beeler v. 
Butte & London C. D. Co., 41 Mont. 465, 
471, 110, Pac. 528. 

The first subdivision of this section does 
not apply to an action against a city treas- 
urer to recover interest received by him 
on deposits of city funds which he failed 
to turn over to his principal. City of 


Butte v. Goodwin, 47 Mont. 155, 164, 134 
Pac. 670, Ann. Cas. 1914C, 1012. 

The duty of a county treasurer to 
receive, keep safely, and account for all 
moneys of the county, as well as those di- 
rected by a court or statute to be depos- 
ited with him for safe-keeping, being one 
imposed by express statutory requirement, 
an action on the official bond of such an 
officer is on “a liability created by stat- 
ute,” and is barred in two years by the 
first subdivision of this section. Gallatin 
County v. United States F. & G. Co., 50 
Mont. 55, 64, 144, Pac. 1085. 

A mere delay in commencing suit, short 
of the period of limitations, need not be 
excused in the complaint. Brundy v. 
Canby, 50 Mont. 454, 473, 148 Pac. 315. 

A stockholder in a reservoir company, & 
corporation organized for profit, with 
power to sell its assets upon a proper vote, 
who, upon a sale having been made, took 
no timely steps to assail its legality, nor 
brought suit until after the lapse of five 
years, was estopped by his delay from 
questioning the proceedings leading to the 
gale, and barred by either this section or 
section 9033 from prosecuting the action. 
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Canyon Creek Irr. Dist. v. Martin, 52 
Mont. 339, 344, 159 Pac. 418. 

Cited or applied as section 42, First Di- 
vision Compiled Statutes 1887, in Yore v. 
Murphy, 18 Mont. 342, 45 Pac. 217; as 
section 524, Code of Civil Procedure, be- 
fore amendment, in Watson v. Colusa-Par- 
rot M. & S. Co., 31 Mont. 513, 524, 79 Pae. 
14; Palatine Ins. Co. v. Northern Pacific 
Ry. Co., 34 Mont. 268, 272, 85 Pac. 1032, 
9 Ann. Cas. 579; Woods v. Latta, 35 Mont. 
9, 14, 88 Pac. 402; Delmoe v. Long, 35 


OTHER THAN RECOVERY OF REAL PROPERTY. 
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Mont. 139, 148, 85 Pac. 778; Ross v. Say- 
lor, 39 Mont. 559, 566, 104 Pac. 864; as 
section 6449, Revised Codes, before amend- 
ment, in Wilson v. Norris, 43 Mont. 454, 
456, 117, Pac. 100; Peterson v. City of 
Butte, 44 Mont. 129, 132, 120 Pac. 231; 
Peterson v. City of Butte, 52 Mont. 13, 14, 
155 Pac. 265; Baum v. Northern Pacific 
Ry. Co., 55 Mont. 219, 223, 175 Pac. 872. 
Cited or applied as section 6449, Revised 
Codes, before amendment, in Smith v. 
Smith, 224 Fed. 1, 4, 139 C. C. A. 465. 


9034. One-year limitation. Within one year: 

1. An action against a sheriff, or other officer, for the escape of a 
prisoner, arrested or imprisoned on civil process. 

2. An action against a municipal corporation for damages or injuries 
to property caused by a mob or riot; or by a municipal corporation for the 
violation of any city or town ordinance. 

3. An action against an officer or officer de facto, to recover any 


goods, wares, merchandise, or other property, seized by any such officer in 
his official capacity as tax collector, or to recover the price or value of 
any goods, wares, merchandise, or other personal property so seized, or 
for damages for the seizure, detention, sale of, or injury to any goods, 
wares, merchandise, or other personal property seized, or for damages done 


to any person or property in making any such seizure. 


History: En. Sec. 516, C. Civ. Proc. 
1895; amd. Sec. 1, p. 144, L. 1899; re-en. 
Sec. 6450, Rev. C. 1907; amd. Sec. 2, Ch. 
47, L. 1917. Cal. C. Civ. Proc. Sec. 340. 


An action to recover from trustees of a 
corporation an indebtedness which they 
had become liable to pay for failure to file 
an annual report is an action for a penalty. 


9035. Within six months. 


State Savings Bank v. Johnson, 18 Mont. 
440, 45 Pac. 662, 56 Am. St. Rep. 591, 33 
L. R. A. 552. 

Cited or applied as section 6450, Revised 
Codes, before amendment, in Heitman v. 
Chicago, Milwaukee & St. Paul Ry. Co., 45 
Mont. 406, 411, 123 Pac. 401; City of 
Butte v. Goodwin, 47 Mont. 155, 165, 134 
Pac. 670, Ann. Cas. 1914C, 1012. 


Within six months: 


1. To recover stock sold for a delinquent assessment. 
2. Actions for claims against a county, which have been rejected by 
the county commissioners, must be commenced within six months after the 


first rejection thereof by such board. 


History: En. Sec. 517, C. Civ. Proc. 
1895; amd. Sec. 1, p. 144, L. 1899; re-en. 
Sec. 6450a, Rev. C. 1907. Cal. C. Civ. Proc. 
Secs. 341, 342. 


The refusal of a board of county com- 
missioners to allow a claim is not conclu- 
sive even though the claimant does not 
appeal. Greeley v. Cascade County, 22 
Mont. 580, 586, 57 Pac. 274; Albers v. 
Barnett, 53 Mont. 71, 80, 161 Pac. 518. 


The subject-matter of an action against 
a county by which it was sought to obtain 
compensation for land taken for road pur- 
poses under an agreement, the considera- 
tion for which failed, was not a “claim” 
against the county within the meaning of 
this section. Flynn v. Beaverhead County, 
54 Mont. 309, 314, 170 Pae. 13. 

Cited or applied as section 64502, Re- 
vised Codes, in State ex rel. Dolin v. 
Majors, 58 Mont. 140, 151, 192 Pac. 618. 


9036. Period for commencement of actions by members of police de- 


partment to recover salaries. 


Actions to recover salaries by members of 


the police department of cities must be commenced within six months 
after the cause of action shall have accrued. 


History: 


En. Sec. 1, Ch. 11, Ex. L. 1919. 
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9037. Actions for unpaid salaries of members of police department 
limited to services actually performed, etc. No action can be maintained 
by members of the police department of cities for unpaid salary, except 
for service actually rendered, and if suspended or placed on the eligible 
list, then only for the days the member of the police department reports 
for duty. 


History: En. Sec. 2, Ch. 11, Ex. L. 1919. 


9038. Limitation on actions for restoration to public office. Any 
action for the restoration to office by any person wrongfully or illegally 
removed or excluded from office shall be instituted within sixty days from 
the time his cause of action arises, and any suit for the recovery of salary 
or other emoluments of office shall be instituted within fifteen days after 
the right to said office shall be finally determined. 

History: En. Sec. 1, Ch. 179, L. 1921. 


9039. Limitation existing actions for salaries or removal from office. 
Any cause of action having heretofore accrued for unpaid salaries or 
wrongful or illegal removal or suspension from office shall be commenced 
within sixty days from the approval of this act, and unless so commenced 
such action shall be forever barred. 

History: En. Sec. 2, Ch; 179, L. 1921. 


9040. Actions to restrain bond issues, time for bringing. No action 
can be brought for the purpose of restraining the issuance and sale of 
bonds by any school district, county, city, or town in the state of Mon- 
tana, or for the purpose of restraining the levy and collection of taxes for 
the payment of such bonds, after the expiration of sixty days from the 
date of the order authorizing the issuance and sale of such bonds, on 
account of any defect, irregularity, or informality in giving notice, or in 
holding the election upon the question of such bond issue. 

History: En. Sec. 1, Ch. 114, L. 1919. 


9041. Actions for relief not hereinbefore provided for. An action for 
relief not hereinbefore provided for must be commenced within five years 
after the cause of action shall have accrued. 


History: En. Sec. 518, C. Civ. Proc. Mantle v. Speculator Mining Co., 27 Mont. 

1895; re-en. Sec. 6451, Rev. C. 1907. Cal. 473, 476, 71 Pac. 665. 
C. Civ. Proc. Sec. 343. This section does not apply to a suit to 
have the executors and heirs of the plain- 


This section does not apply to actions 
concerning real estate. Burt v. Cook 
Sheep Co., 10 Mont 571, 584, 27 Pac. 399; 
Grogan v. Valley Trading Co., 30 Mont. 
229, 236, 76 Pac. 211. 

The statute of limitations applies to 
suits in equity and actions at law. As 
between the trustees of an express trust 
and the cestui que trust, the statute of lim- 
itations commences to run from the date 
of the disavowal. of the trust by the 
trustees, and knowledge of such disavowal 
by the cestui que trust. The pendency of 
another suit operates to suspend the stat- 
ute only as to the particular suit brought, 
and not as to the cause of action involved. 
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tiff’s co-owner in a mining claim declared 
trustees for his benefit. Delmoe v. Long, 
35 Mont. 139, 156, 88 Pac. 778. 

While the court may in its discretion, 
notwithstanding the provisions of this see- 
tion and of section 9066, deny an applica- 
tion for a writ of mandamus where there 
has been a long delay in making it, in the 
absence of excuse or explanation, the 
propriety of issuing it in any particular 
case will be determined upon the facts of 
that case; and, if it is apparent that the 
delay has not resulted in prejudice to the 
rights of the adverse party, and that the 
relief sought does not depend upon the 
determination of doubtful and disputed 


Ch. 4] 


questions of fact, the writ may go. State 
ex rel. Bailey v. Edwards, 40 Mont. 313, 
319, 106 Pac. 703; State ex rel. Bennetts 
v. Duncan, 47 Mont. 447, 451, 133 Pac. 109. 

Specific performance of an oral contract 
for the sale of real estate may be decreed 
where possession thereunder, taken by the 
vendee with the vendor’s knowledge or 
consent, is followed by improvement of 
the property, even though no part of the 
purchase price has been paid; in such a 
case, where the payment and conveyance 
are to be concurrent acts, and the vendee 
has been ready to pay, the vendor stands 
in the same position as if payment had 
been made, that is to say, he holds the 
legal title in trust for the vendee; and the 
statute of limitations does not run against 
the action for specific performance until 
the vendor has, in some manner, disavowed 
his trust. Wright v. Brooks, 47 Mont. 99, 
108, 130 Pac. 968. 

A vendee in possession cannot be barred 
from specific performance by mere delay, 
however long, because his possession is a 
continued assertion of his claim; he may 
rest in security until bis title or right of 
possession is attacked. Wright v. Brooks, 
47 Mont. 99, 109, 130 Pac. 968. 

This section contains the only limita- 
tion applicable to mandamus proceedings, 
being a general provision applicable to all 
actions for which special provision is not 
otherwise made. Notwithstanding the 
provision, however, the courts may, in 
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their discretion, deny relief when there has 
been a long delay in applying for it, in 
the absence of excuse or explanation. 
State ex rel. Bennetts v. Duncan, 47 Mont. 
447, 451, 1383 Pac. 109. 

An action to recover land claimed by 
plaintiff to have been rightfully entered 
by him under the public land laws of the 
United States, but wrongfully patented to 
the Northern Pacific Railway Company 
under its land grant, was barred by the 
provision of this section, because not 
commenced until fifteen years after patent 
to the railway company. Kimes v. North- 
ern Pacific Ry. Co., 49 Mont. 573, 575, 144 
Pae. 156. 

A stockholder in a reservoir company, a 
corporation organized for profit, with 
power to sell its assets upon a proper vote, 
who, upon a sale having been made, took 
no timely steps to assail its legality, nor 
brought suit until after the lapse of five 
years, was estopped by his delay from 
questioning the proceedings leading to the 
sale, and barred by either this section or 
section 9033 from prosecuting the action. 
Canyon Creek Irr. Dist. v. Martin, 52 
Mont. 339, 344, 159 Pac. 418. 

Cited or applied as section 518, Code of 
Civil Procedure, in Watson v. Colusa-Par- 
rot M. & S. Co., 31 Mont. 513, 525, 79 Pac. 
14; as section 6451, Revised Codes, in 
Wilson v. Norris, 43 Mont. 454, 456, 117 
Pace. 100. 


9042. Where cause of action accrues on mutual account. In an action 


brought to recover a balance due upon a mutual, open, and current 
account, where there have been reciprocal demands between the parties, 
the cause of action is deemed to have accrued from the time of the last 
item proved in the account on either side. 


History: En. Sec. 48, p. 50, L. 1877; Cited or applied as section 519, Code of 
re-en. Sec. 48, 1st Div. Rev. Stat. 1879; Civil Procedure, in Guiterman v. Wishon, 
re-en. Sec. 48, 1st Div. Corip. Stat. 1887; 21 Mont. 458, 459, 54 Pac. 566. 
re-en. Sec. 519, C. Civ. Proc. 1895; re-en. 


Application of statute of limitations to 
mutual accounts, see note in 89 Am. Dec, 
75. 


Sec. 6452, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 344. 


9043. Actions by the state subject to the limitations of this chapter. 
The limitations prescribed in this chapter apply to actions brought in the 
name of the state, or for the benefit of the state, in the same manner as 
to actions by private parties. 


History: En. Sec. 49, p. 50, L. 1877; This section limits the time for com- 
re-en. Sec. 49, 1st Div. Rev. Stat. 1879; mencing a personal action to collect a tax 
re-en. Sec. 49, 1st Div.. Comp. Stat. 1887; to two years, and is not in conflict with 
re-en. Sec. 520, OC. Civ. Proc. 1895; re-en. section 39, article V, of the constitution. 


Board of County Commrs. v. Story, 26 


Sec. 6453, Rev. C. 1907. Cal. C. Civ. Proc. 
Mont. 517, 520, 69 Pac. 56. 


Sec. 345. 


9044. Action to redeem mortgage. An action to redeem a mortgage of 
real property, with or without an account of rents and profits, may be 
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brought by the mortgagor, or those claiming under him, against the mort- 
gagee in possession, or those claiming under him, unless he or they have 
continuously maintained an adverse possession of the mortgaged premises 
for ten years after breach of some condition of the mortgage. 


History: En. Sec. 521, C. Civ. Proc. 1895; re-en. Sec. 6454, Rev. C. 1907. Cal. C. 
_ Civ. Proc. Sec. 346. 


9045. Same—When some of mortgagors not entitled to redeem. If 
there is more than one such mortgagor, or more than one person claiming 
under a mortgagor, some of whom are not entitled to maintain such an 
action, under the provisions of this chapter, any one of them who is 
entitled to maintain such an action may redeem therein a divided or 
undivided part of the mortgaged premises, according as his interest may 
appear, and have an accounting for a part of the rents and profits, pro- 
portionate to his interest in the mortgaged premises, on payment of a 
part of the mortgage money, bearing the same proportion to the whole of 
such money as the value of his divided or undivided interest in the 
premises bears to the whole of such premises. 


History: En. Sec. 522, C. Civ. Proc. 1895; re-en. Sec. 6455, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 347. 


9046. Actions against bankers and banking corporations. To actions 
brought to recover money or other property deposited with any bank, 
banker, trust company, or savings and loan corporation, association, 
or society, there are no limitations; provided, however, that any action 
to obtain, set aside, or question In any manner any stated or settled 
account, between any bank, banker, trust company, or savings or loan 
corporation, association, or society, and any depositor or depositors with 
such bank, banker, trust company, or savings or,loan corporation, associa- 
tion, or society, must be commenced within five years from the date of 
the statement of such account. Any action based upon or arising from 
the payment of any bank, banker, company, corporation, association, or 
society, of a forged, raised, or otherwise altered check, order, or prom- 
issory note, out of the deposit, money, or property of the plaintiff, shall be 
brought within three years from the day on which the plaintiff, his agent, 
assignee, or personal representative shall have béen notified of such pay- 
ment, or on which he or they shall have received such check, order, or note 
marked “‘paid.’’ 


Related section: 6093. Sec. 6456, Rev. C. 1907. Cal. C. Civ. Proc. 
History: Ap. p. Sec. 523, C. Civ. Proc. Sec. 348. 
1895; amd. Sec. 1, Ch. 78, L. 1905; re-en. 


CHAPTER 5. 


GENERAL PROVISIONS RELATING TO THE TIME OF COMMENCEMENT OF 
ACTIONS. 


Section 9047. When an Action Is Commenced. 
9048. Exception—-Where Defendant Is Out of the State. 
9049. Exception as to Persons Under Disabilities. 
9050. Provision Where Person Entitled Dies Before Limitation Expires, 
9051. Where Person Dies Out of State. 
9052. Time Between Death and Letters of Administration. 
9053. Suits by Aliens in Time of War. 
9054. Provision Where Judgment Has Been Reversed. 
9055. Provision Where Action Is Stayed by Injunction. 
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9056. Disability Must Exist When Right of Action Accrued. 
9057. Two or More Disabilities. 

9058. When Demand Necessary. 

9059. In Case of Submission to Arbitration. 

9060. When Action Discontinued, ete. 

9061. Limitations Prescribed in Actions Against Directors, etc. 
9662. Acknowledgment and Part Payment. 

9063. Action Against Nonresident. 

9064. Existing Causes of Action Not Affected. 

9065. Objection Taken by Answer. 

9066. Action Includes Special Proceedings. 


9047. When an action is commenced. An action is commenced, within 
the meaning of this chapter, when the complaint is filed. 


Related section: 9105. 

History: En.. Sec. 540, ©. Civ. Proc. 
1895; re-en. Sec. 6457, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 350. 


An action is “commenced,” within the 
meaning of this section, and the operation 
of the statute of limitations is thereby 
arrested, by filing a complaint to which a 
general demurrer is afterward sustained, 
provided the pleading is sufficiently sub- 
stantial to allow of its being properly 
amended so as to fully state the same 
eause of action attempted to be stated.in 
the first instance. Clark v. Oregon Short 
Line R. R. Co., 38 Mont. 177, 184, 99 Pace. 
298; American Surety Co. v. Kartowitz, 
54 Mont. 92, 95, 166 Pac. 685. See McAu- 
ley v. Casualty Company of America, 39 
Mont. 185, 194, 102 Pac. 586. 


9048. Exception, where defendant is out of the state. 


An amendment, properly allowed, relates 
back to the date of the original pleading 
or process. Clark v. Oregon Short Line 
Re i. Co., 38 Mont. 177,°187, 99 Pac. 298: 
See McAuley v. Casualty Company of 
America, 39 Mont. 185, 194, 102 Pac. 586. 

Cited or applied as section 66, First Di- 
vision Compiled Statutes 1887, in Haupt v. 
Burton, 21 Mont. 572, 575, 55 Pac. 110, 69 
Am. St. Rep. 698; as section 6457, Re- 
vised Codes, in Peterson v. City of Butte, 
44 Mont. 129, 133, 120 Pac. 231. 


What is commencement of an action, see 
note in 15 Am. Dec. 344. 

When action based on service by publi- 
cation deemed commenced for purpose of 
statute of limitations, see note in 28 
Lie (Ne, hh ee 


If, when the 


cause of action accrues against a person, he is out of the state, the action 
may be commenced within the term herein limited, after his return to the 
state, and if, after the cause of action accrues, he departs from the state, 
the time of his absence is not part of the time limited for the commence- 


ment of the action. 


History: En. Sec. 13, p. 468, Bannack 
Stat.; re-en. Sec. 11, p. 517, Cod. Stat. 
1871; re-en. Sec. 50, p. 50, L. 1877; re-en. 
Sec. 50, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 50, 1st Div. Comp. Stat. 1887; re-en. 
Sec. 541, Civ. C. 1895; re-en. Sec. 6458, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 351. 


This section applies to a cause of action 
against an executor or administrator. 
Smith v. Smith, 224 Fed. 1, 4, 139 C. C. A. 
465. 

The legislative intent with respect to 
the statute of limitations is to suspend 
the statute, whenever the absence of a 
party defendant from the state prevents 
the effective prosecution of a cause of 
action; hence, absence from the state of 
a debtor’s personal representative, after 
the death of the debtor, suspends the run- 


9049. Exception as to persons under disabilities. 


ning of limitations. 
Fed. 947, 953. 

This section is not to be strictly con- 
strued, so as to prevent the effective prose- 
eution of a cause of action. Smith v. 
Smith, 210 Fed. 947, 953. 

Cited or applied as section 6458, Revised 
Codes, in State v. Clemens, 40 Mont. 567, 


Smith v. Smith, 210 


ate rsille 


570, 107 Pac. 896; In re Colbert’s Estate, 
44 Mont. 259, 268, 119 Pac. 791. 


Exception in statute as to time defend- 
ant is absent from state as applicable to. 
non-residence at time of accrual of action, 
see note in Ann. Cas. 1912D, 467. 

Sufficiency and effect of “return” to 
state by defendant to start statute of lim- 


itations running, see note in 23 L. R. A. 
(N. 8.) 547. 


If a person entitled 


to bring an action, mentioned in sections 9027 to 9035 or sections 9041 to 
9046 of this code, be, at the time the cause of action accrued, either: 
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1. Within the age of majority; or, 

2. Insane; or, 

3. Imprisoned on a criminal charge, or in execution under the sentence 
of a criminal court for a term less than for life; 

The time of such disability is not a part of the time limited in sections 
9011 to 9066 of this code for commencing the action; except that the time 
so limited cannot be extended more than five years by any such disability, 
except infancy; or, in any case, more than one year after the disability 
ceases. 


History: Ap. p. Sec. 14, p. 468, Bannack 
Stat.; re-en. Sec. 12, p. 517, Cod. Stat. 
1871; repealed Sec. 674, p. 215, L. 1877; 
re-en. Sec. 542, C. Civ. Proc. 1895; re-en. 
Sec. 6459, Rev. C. 1907. Cal. C. Civ. Proc. 
sec. 352. 


of statute of limitations, see notes in 51 
L. R. A. (N. 8.) 834; Ann. Cas. 19120, 
1011. 

Infaney or other disability of claimant 
as suspending limitation of time for pres- 
entation of claim against municipality, see 


note in 138 Ann. Cas. 488; Ann. Cas. 1916C, 


Mental incapacity as affecting running 1042. 


9050. Provision where person entitled dies before limitation expires. 
If a person entitled to bring an action dies before the expiration of the 
time limited for the commencement thereof, and the cause of action sur- 
vives, an action may be commenced by his representatives, after the 
expiration of that time, and within one year from his death. If a person 
against whom an action may be brought dies before the expiration of the 
time limited for the commencement thereof, and the cause of action sur- 
vives, an action may be commenced against his representatives after the 
expiration of that time, and within one year after the issuing of letters 
testamentary or of administration. 


History: En. Sec. 15, p. 468, Bannack tween his death and the granting of let- 


Stat.; re-en. Sec. 13, p. 517, Cod. Stat. 
1871; repealed Sec. 674, p. 215, L. 1877; 
re-en. Sec. 543, C. Civ. Proc. 1895; re-en. 
Sec. 6460, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 353. 


The statute of limitations does not cease 
to run on account of the death of the 


ters of administration is not to be counted 
as part of the time within which an action 
on a judgment must be commenced. 
Whiteside v. Catching, 19 Mont. 394, 396, 
48 Pac. 747. 

Cited or applied as section 6460, Revised 
Codes, in Davis v. Estate of Davis, 56 
Mont. 500, 505, 185 Pac. 559. 


judgment debtor, except that the time be- 


9051. Where person dies out of state. If a person against whom a 
cause of action exists dies without the state, the time which elapses 
between his death and the expiration of one year after the issuing, within 
the state, of letters testamentary or letters of administration, is not a part 
of the time limited for the commencement of an action therefor against 
his executor or administrator. 


History: En. Sec. 544, C. Civ. Proc. 
1895; re-en. Sec. 6461, Rev. C. 1907. 


Cited or applied as section 6461, Revised 
Codes, in Smith v. Smith, 224 Fed. 1, 5, 
139 ©. OC. A. 465. 


9052. Time between death and letters of administration. For the 
purpose of computing the time within which an action must be commenced 
in a court of this state, by an executor or administrator, to recover per- 
sonal property, taken after the death of a testator or intestate, and before 
the issuing of letters testamentary or letters of administration, or to re- 
cover damages for taking, detaining, or injuring personal property within 
the same period, the letters are deemed to have been issued within five years 
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after the death of the testator or intestate. But where an action is barred 
by this section, any of the next of kin, legatees, or creditors, who, at the 
time of the transaction upon which it might have been founded, was 
within the age of majority, or insane, or imprisoned on a criminal charge, 
may, within five years after the cessation of such disability, maintain an 
action to recover damages by reason thereof, in which he may recover 
such sum, or the value of such property, as he would have received upon 
the final distribution of the estate, if an action had been seasonably com- 
menced by the executor or administrator. 


History: En. Sec. 545, C. Civ. Proc. 
1895; re-en. Sec. 6462, Rev. C. 1907. 

Note.—For further history of this sec- 
tion, see Haydon v. Normandin, 55 Mont. 
539, 179 Pac. 460. 


run. Haydon v. Normandin, 55 Mont. 539, 
544, 179 Pac. 460. 

This section operates on the remedy 
alone; it does not create a new cause of 
action in favor of the heir; it does not 
operate retroactively, but it does affect 
rights of action which might have been 
enforced at the time it took effect. Hay- 
don v. Normandin, 55 Mont. 539, 544, 179 
Pac. 460. 


The purpose of this section was, by force 
of the presumption therein created, to fix 
definite points of time from which the 
statute of limitations would commence to 


9053. Suits by aliens in time of war. When a person is an alien 
subject, or a citizen of a country at war with the United States, the time 
of the continuance of the war is not part of the period inied for the 
commencement of the action. 


History: En. Sec. 16, p. 469, Bannack 
Stat.; re-en. Sec. 14, p. 517, Cod. Stat. 


Right of parties to contracts, the per- 
formance of which is interfered with or 


1871; repealed Sec. 674, p. 215, L. 1877; 
re-en. Sec. 546, C. Civ. Proc. 1895; re-en. 
Sec. 6463, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 354. 


Right to sue alien enemy, see notes in 


96 Am. Dec. 624; Ann. Cas. 1917C, 211; 
Ann. Cas. 1918C, 722. 


9054. Provision where judgment 


prevented by war conditions or acts of 
government in prosecution of war, see 
notes in 11 A. L. RB. 1429; L. R. A. 1917C, 
662. 

Effect of war on litigation pending at 
time of its outbreak, see notes in 3 A. L. R. 
Gal, 1 is tv. A. L1SB. 189%) LR. ALLgI8h, 
809. 


has been reversed. If an action is 


commenced within the time limited therefor, and a judgment therein is 
reversed on appeal, without awarding a new trial, or the action is ter- 
minated in any other manner than by a voluntary discontinuance, a 
dismissal of the complaint for neglect to prosecute the action, or a final 
judgment upon the merits, the plaintiff, or, if he dies, and the cause of 
action survives, his representative, may commence a new action for the 
same cause, after the expiration of the time so limited, and within one 


year after such a reversal or termination. 


History: Ap. p. Sec. 17, p. 469, Bannack 
Stat.; re-en. Sec. 15, p. 518, Cod. Stat. 
1871; re-en. Sec. 51, p. 50, L. 1877; re-en. 
Sec. 51, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 51, 1st Div. Comp. Stat. 1887; amd. 
Sec. 547, C. Civ. Proc. 1895; re-en. Sec. 
6464, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
355. 


Where, in a suit for money had and re- 
ceived, a judgment of dismissal on the 
pleadings had been affirmed on appeal, it 
was terminated by such affirmance in a 
manner other than those mentioned in 


this section, and a second suit on the 
same cause of action, brought within a 
year after such termination, was not 
barred. Glass v. Basin & Bay State Min. 
Co., 34 Mont. 88, 95, 85 Pac. 746. 

The language employed in this section 
may perhaps be construed as a legislative 
recognition of the principle that an action 
is commenced by filing what purports to be 
a complaint, whether it states facts suffi- 
cient to constitute a cause of action or 
not. Clark v. Oregon Short Line R. R. Co., 
38 Mont. 177, 185, 99 Pac. 298. 

Where an action is dismissed without 


a 
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prejudice, and, on the same day, a new 
action is brought, which results in a judg- 
ment of nonsuit, on motion of the defend- 
ant, and, within one year from such judg- 


ment of nonsuit, a third action is brought. 


for the same cause, it is within time, and 
a denial of the defendant’s motion to dis- 
miss the action on the ground that it is 
barred by any statute of limitations is 
proper. Wilson v. Norris, 43 Mont. 454, 
457, 117 Pac. 100. 

One who, within one year after an ac- 
tion is dismissed without prejudice, com- 
mences a new action, brings himself 
within the privilege accorded by this sec- 
tion. Peterson v. City of Butte, 44 Mont. 
129, 136, 120 Pac. 231. 

The provision of this section, under 
which a plaintiff may, after the period of 
the statute of limitations has run in an 
action, commence a new one for the same 
cause as that alleged in the first, if the 
first was terminated in any other manner 
than by voluntary discontinuance, applies 


9055. Provision where action is stayed by injunction. 
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[Part IIL 


to every case wherein there has been a 
failure to reach a determination of the 
merits without plaintiff’s fault and the 
period of limitations becomes complete 
during the pendency of the action. Tietjen 
v. Heberlin, 54 Mont. 486, 488, 171 Pac. 
928. ° 

A plaintiff who seeks to avail himself of 
the benefit of the provisions of this sec- 
tion, and bring a new action for the same 
cause once sued upon by him, but which 
suit was discontinued and against which 
the statute of limitations has run, must 
show affirmatively that the discontinuance 
of the prior action was not voluntary on 
his part, the fact that it was dismissed 
“without prejudice” being without sig- 
nificance. Tietjen v. Heberlin, 54 Mont. 
486, 488, 171 Pac. 928. 

Cited or applied as section 6464, Revised 
Codes, in State ex rel. American S. & R. 
Co. v. District Court, 46 Mont. 384, 390, 
128 Pac. 583. 


When the 


commencement of an action is stayed by injunction, or other order of the 
court or judge, or statutory prohibition, the time of the continuance of 
the injunction or prohibition is not part of the time limited for the com- 
mencement of the action. 


History: En. Sec. 18, p. 469, Bannack 
Stat.; re-en. Sec. 16, p. 518, Cod. Stat. 
1871; re-en. Sec. 52, p. 50, L. 1877; re-en. 


Cited or applied as section 16, p. 518, 
Codified Statutes 1871, in Toombs v. 
Hornbuckle, 3 Mont. 193, 13 Morr. Min. 


Sec. 52, 1st Div. Rev. Stat. 1879; re-en. Rep. 430. 

a ae a eo aes pics peels Pace Suspension. of running of limitation 
6465 Rev C 1907 Cal C Civ roe det statute by injunction, see notes in 30 
356. darts Z bora (gas oe ° LL. BR. A. 142; 3 L. Ro AL (N28. eis ee 


L. RB. A. (N. 8.) 673; L. BR. A. 1918F, 688. 


9056. Disability must exist when right of action accrued. No person 
ean avail himself of a disability, unless it existed when his right of action 
or entry accrued. 

History: En. Sec. 19, p. 469, Bannack 
Stat.; re-en. Sec. 17, p. 518, Cod. Stat. 1871; 
repealed Sec. 674, p. 215, L. 1877; re-en. 
Sec. 549, C. Civ. Proc. 1895; re-en. Sec. 
6466, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
357. 


Cited or applied as section 17, p. 518, 
Codified Statutes 1871, in Toombs v. Horn- 
buckle, 3 Mont. 193, 13 Morr. Min. Rep. 
430. 


9057. Two or more disabilities. When two or more disabilities coexist 
at the time the right of action or entry accrues, the limitation does not 
attach until they are removed. 


History: En. Sec. 20, p. 469, Bannack Sec. 550, C. Civ. Proc. 1895; re-en. Sec. 
Stat.; re-en. Sec. 18, p. 518, Cod. Stat. 1871; 6467, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
repealed Sec. 674, p. 215, L. 1877; re-en. 358. 


9058. When demand necessary. Where a right exists, but a demand 
is necessary to entitle a person to maintain an action, the time, within 
which the action must be commenced, must be computed from the time 
when the right to make the demand is complete, except in one of the fol- 
lowing cases: 
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1. Where the right grows out of the receipt or detention of money or 
property, by an agent, trustee, attorney, or other person acting in a 
fiduciary capacity, the time must be computed from the time when the 
person having the right to make the demand has actual knowledge of the 
facts upon which that right depends. 

2. Where there was a deposit of money, not to be paid at a fixed time, 
but only upon a special demand, or a delivery of personal property, not 
to be returned, specifically or in kind, at a fixed time or upon a fixed 


contingency, the time must be computed from the demand. 


History: En. Sec. 551, C. Civ. Proc. 
1895; re-en. Sec. 6468, Rev. C. 1907. 


The statute of limitations does not run 
against the bailor’s right to recover the 
bailed chattel, so long as the bailment 
lasts, and has not been put to an end by 
the bailee refusing to return the property 
on demand, or otherwise denying the trust 
and claiming the chattel as his own. This 
is the rule as to trustees generally, and it 
applies, also, to bailees. These principles 
of law have been embodied in this section. 
Woods v. Latta, 35 Mont. 9, 21, 88 Pac. 
402. 


9059. In case of submission to arbitration. 


Time of making demand as necessary to 
start running of statute of limitations, see 
note in 4 Ann. Cas. 728. 


Demand as condition of action to re- 
cover money collected by an agent, see 
note in 28 L. R. A. (N. 8.) 626. 

Necessity of demand to set statute of 
limitations running against action on cer- 
tificate of deposit, see note in 1 L. R. A. 
CN ed oO 

Necessity of demand in order to start 
statute of limitations against action for a 
bank deposit, see note in 2 L. R. A. (N. 8.) 
571. 


Where the persons, who 


might be adverse parties in an action, have entered into a written agree- 
ment to submit to arbitration, or to refer the cause of action, or a contro- 
versy in which it might be available, or have entered into a written sub- 
mission thereof to arbitrators, and before an award or other determination 
thereupon, the agreement or submission is revoked, so as to render it 
ineffectual, by the death of either party thereto, or by the act of the 
person against whom the action might have been brought, or the execu- 
tion thereof, or the remedy upon an award or other determination there- 
under, is stayed by injunction or other order procured by him from a 
competent court or judge, the time which has elapsed between the entering 
into the written submission or agreement and the revocation thereof, or 
the expiration of the stay, is not a part of the time limited for the com- 
mencement of the action. 
History: En. Sec. 552, C. Civ. Proc. 1895; re-en. Sec. 6469, Rev. C. 1907. 


9060. When action discontinued, etc. Where a defendant in an action 
has interposed an answer, in support of which he would be entitled to 
rely at the trial upon a defense or counterclaim then existing in his favor, 
the remedy upon which, at the time of the commencement of the action, 
was not barred by the provisions of sections 9011 to 9066 of this code, and 
the complaint is dismissed, or the action is discontinued, or abates in 
consequence of the plaintiff’s death, the time which intervened, between 
the commencement and the termination of the action, is not a part of the 
time limited for the commencement of an action by the defendant to 
recover for the cause of action so interposed as a defense, or to interpose 
the same defense in another action brought by the same plaintiff, or a 
person deriving title from or under him. 

History: En. Sec. 553, C. Civ. Proc. 1895; re-en. Sec. 6470, Rev. C. 1907. 


93 


9061, 9062] TIME OF COMMENCING ACTIONS. [Part III 

9061. Limitations prescribed in actions against directors, etc. Sec- 
tions 9011 to 9066 of this code do not affect actions against directors or 
stockholders of a corporation to recover a penalty or forfeiture imposed, 
or to enforce a lability created by law; but such actions must be brought 
within three years after the discovery by the aggrieved party of the facts 
upon which the penalty of forfeiture attached or the liability was created. 


History: Hn. Sec. 554, C. Civ. Proc. section governs. Northern Pacific Ry. Co. 


1895; re-en. Sec. 6471, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 359. 


In an action brought in the federal dis- 
‘tlive wvu-. us uw Foreign state to enforce di- 
rectors’ liability for failure of a corpora- 
tion to file the required annual report, the 
three-year limitation prescribed by this 


v. Crowell, 245 Fed. 668, 672. 

This section applies to liabilities in- 
curred before its passage under a different 
statute and goes with them as a qualifica- 
tion when they are sued upon in other 
states. Davis v. Mills, 194 U. S. 451, 48. 
L. Ed. 1067, 24 Sup. Ct.. 692. 


9062. Acknowledgment and part payment. No acknowledgment or 


promise is sufficient evidence of a new or continuing contract, by which to 
take the case out of the operation of sections 9011 to 9066 of this code, 
unless the same is contained in some writing, signed by the party to be 
charged thereby. But this section does not alter the effect of any pay- 
ment of principal or interest, which payment is equivalent to a new 


promise in writing, duly signed, to pay the residue of the debt. 


History: En. Sec. 21, p. 469, Bannack 
Stat.; re-en. Sec. 19, p. 518, Cod. Stat. 1871; 
re-en. Sec. 53, p. 50, L. 1877; re-en. Sec. 53, 
1st Div. Rev. Stat. 1879; re-en. Sec. 53, 1st 
Div. Comp. Stat. 1887; amd. Sec. 555, C. 
Civ. Proc. 1895; re-en. Sec. 6472, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 360. 


Partial payment by a joint maker of a 
note, without the assent or ratification of 
his comaker, does not suspend the opera- 
tion of the statute as to the comakers. 
First National Bank v. Bullard, 20 Mont. 
118, 123, 49 Pac. 658. 

A partial payment of a note past due 
by one joint maker does not extend the 
time within which the action may be 
brought as against a comaker who neither 
authorized nor ratified such payment. Ole- 
son v. Wilson, 20 Mont. 544, 52 Pac. 372, 
63 Am. St. Rep. 639. 

Letters referring to and acknowledging 
an entire indebtedness, with a promise to 
pay, will take the debt out of the statute 
of limitations. Galvin v. O’Gorman, 40 
Mont. 391, 397, 106 Pac. 887. 

One joint debtor cannot, by making 
part payments, suspend the running of the 
statute as to his joint obligors who do 
not authorize or ratify his act. Monidah 
Trust v. Kemper, 44 Mont. 1, 5, 118 Pace. 
811, Ann. Cas. 1912D, 1326. 

Subdivision 5 of section 10531, that evi- 
dence may be given of the act or declara- 
tion of a “joint debtor, or, other person 
jointly interested with the party,” does 
not militate against the rule that one joint 
debtor, by making part payments, may 
not suspend the running of the statute as 
to his joint obligors who do not authorize 
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or ratify his act. Monidah Trust v. 
Kemper, 44 Mont. 1, 6, 118 Pac. 811, Ann. 
Cas. 1912D, 1326. 

Part payment renews a note. Parchen 
v. Chessman, 49 Mont. 326, 334, 142 Mont. 
631, Ann. Cas. 1916A, 681. 

No allegation made by a mortgagor, as 
plaintiff in a suit brought by him to have 
a mortgage canceled, could vitalize the 
lien, it having once been extinguished. 
Berkin v. Healy, 52 Mont. 398, 4038, 158 
Pacer es 

Where, at the time an account was 
stated, the statute of limitations had not 
intervened against the items contained in 
the original account, the statement created 
a new cause of action against which the 
statute commenced to run only from the 
date of its rendition. O’Hanlon Co. v. 
Jess, 58 Mont. 415, 419, 193 Pac. 65. 


Cited or applied as section 53, First Di- 
vision Compiled Statutes 1887, in Howes 
v. Lynde, 7 Mont. 545, 549, 19 Pac. 249; 
as section 555, Code of Civil Procedure, in 
Guiterman v. Wishon, 21 Mont. 458, 459, 
54 Pac. 566. 


What acknowledgment sufficient to re- 
move bar of statute of limitations, see 
notes in 23 Am. Dee. 588; 38 A. 8. R. 737. 

Written promise or acknowledgment re- 
lied on to take case out of statute of limi- 
tations as aided by other writings, see 
note in 12 Ann. Cas. 811. 

Inclusion of barred debt in schedule of 
liabilities as revival thereof, see note in 
4 Ann. Cas. 939. » 

Effect of undirected part payment on 
barred claim or claims as reviving unpaid 
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portion or any one of several claims, see to revive judgment or judgment debt, see 

notes in 13 Ann. Cas. 1203; 14 Ann. Cas. note in 9 Ann. Cas. 254. 

06; 14 L. RB. A. 208; 13 L. RB. A. (N. 8S.) Part payment as new promise sufficient 

1141. to revive debt discharged in bankruptcy, 
Effect of new promise or part payment see note in 19 Ann. Cas. 147. 


9063. Action against nonresident. Where a cause of action, which 
does not involve the title to or possession of real property within the 
state, accrues against a person who is not then a resident of the state, an 
action cannot be brought thereon in a court of the state against him or 
his personal representative, after the expiration of the time limited by 
the laws of his residence for bringing a like action, except by a resident 
of the state, and in one of the following cases: 

1. Where the cause of action originally accrued in favor of a resident 
of the state. 

2. Where, before the expiration of the time so limited, the person, in 
whose favor it originally accrued, was or became a resident of the state; 
or the cause of action was assigned to, and thereafter continuously owned 
by, a resident of the state. 

History: En. Sec. 556, C. Civ. Proc. 1895; re-en. Sec. 6473, Rev. C. 1907. 


9064. Existing causes of action not affected. Sections 9011 to 9066 
of this code do not extend to actions already commenced, nor to cases 
where the time prescribed in any existing statute for acquiring a right 
or barring a remedy has fully run, but the laws now in force immediately 
before the taking effect of this code are applicable to such actions and 
cases, and are repealed subject to the provisions of this section. 


History: En. Sec. 557, ©. Civ. Proc. have had a reasonable time within which 
1895; re-en. Sec. 6474, Rev. C. 1907. Cal. to bring his action under the new law, 
C. Civ. Proc. Sec. 362. and, having failed to do so, the action was 
barred by the statute. Guiterman v. 
Wishon, 21 Mont. 458, 460, 54 Pac. 566. 

Where a promissory note became due 
June 11, 1886, it was governed by the law 
in force at its maturity, and the limita- 
tions prescribed in the code did not apply. 
Wilson v. Pickering, 28 Mont. 435, 439, 72 
Pace. 821. 


Where the time within which an action 
upon an account should be brought was 
changed from five to three years by the 
adoption of the Code of Civil Procedure of 
1895, and plaintiff’s right of action ac- 
crued, according to the issues, on July 28, 
1893, and his action was not brought until 
November 21, 1896, plaintiff was held to 


9065. Objection taken by answer. The objection that the action was 
not commenced within the time limited can be taken only by answer. The 
corresponding objection to a defense or counterclaim can be taken only 
by reply, except where a reply is not required, in order to enable the 
plaintiff to raise an issue of fact upon an allegation contained in the 
answer. 


History: En. Sec. 558, C. Civ. Proc. private rights, as in the former cases the 
1895; re-en. Sec. 6475, Rev. C. 1907. state is interested as an adverse party on 
the ground of public policy. Franklin v. 

The bar of the statute of limitations can Franklin, 40 Mont. 348, 350, 106 Pac. 353, 
only be raised by answer, and is waived 20 Ann. Cas. 339, 26 L. R. A. (N. S.) 490. 
by the failure to interpose it as a defense. If this provision is to be assigned the 
Grogan vy. Valley Trading Co., 30 Mont. meaning which its language clearly im- 
229, 236, 76 Pac. 211; State ex rel. Kolbow ports, the legislature has left it entirely 
v. District Court, 38 Mont. 415, 417, 100 optional with the party against whom a 
Pac. 207. cause of action is alleged to avail himself 
This section does not apply in divorce of the protection of the statute or to for- 
suits, as in cases for the adjustment of bear it. If he omits to invoke it at the 
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proper time and in the proper way, it does 
not avail him under any circumstances, 
even though it appears incidentally that 
the cause of action alleged against him is 
completely barred. It is of no concern to 
the court or to the public that this is so, 
whether the omission is the result of over- 
sight or of a prior agreement of the 
adversary party. Parchen v.-Chessman, 49 
Mont. 326, 335, 142 Pac. 631, Ann. Cas. 
1916A, 681. 

Cited or applied as section 558, Code of 
Civil Procedure, in Wastl v. Montana 
Union Ry. Co., 24 Mont. 159, 172, 61 Pac. 
9; State v. Quantic, 37 Mont. 32, 56, 94 
Pac. 491; as section 6475, Revised Codes, 


9066... Action includes special proceedings. 
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in State ex rel. Kolbow v. District Court, 
38 Mont. 415, 417, 100 Pac. 207; American 
Min. Co. v. Basin & Bay State Min. Co., 39 
Mont. 476, 481, 104 Pac. 525, 24 L. R. A. 
(N. 8.) 305. 


Necessity of pleading statute of limita- 
tions specially as a defense to action for 
penalty, see note in 12 Ann. Cas. 87. 

Right to amend pleading so as to set up 
statute of limitations, see note in Ann. 
Cas. 1914A, 24. 

Necessity for reply to answer pleading 
statute of limitations, see note in Ann. 
Cas. 1914D, 892. . 


ee 


The word ‘‘action,’’ as 


used in sections 9011 to 9066 of this code, is to be construed, whenever it 
is necessary so to do, as including a special proceeding of a civil nature. 


History: En. Sec. 559, C. Civ. 
1895; re-en. Sec. 6476, Rev. C. 1907. 
C. Civ. Proc. Sec. 363. 


The right of a surety, who has paid a 
judgment against his principal, and him- 
self and other sureties, to enforce contri- 
bution from a cosurety, exists so long as 
the judgment is alive; and such a proceed- 
ing is not an ordinary action within the 
meaning of this section. Northwestern 


Proc. 
Cal. 


Nat. Bank vy. Great Falls Opera House 
Co., 23 Mont. 1, 7, 57 Pac. 440. 


An application for a writ of mandate to 
compel the reinstatement of a discharged 
policeman is a special proceeding of a 
civil nature. State ex rel. Bennetts v. 
Duncan, 47 Mont. 447, 451, 133 Pac. 109. 

Cited or applied as section 6476, Revised 


Codes, in State ex rel. Bailey v. Edwards, 
40 Mont. 313, 319, 106 Pac. 703. 


ht OCELAR TIRES. 
PARTIES TO CIVIL ACTIONS. 


Section 9067. 


Action to Be in Name of Party in Interest. 


9068. Assignment of Thing in Action Not to Prejudice Defense. 

9069. When a Married Woman Is a Party—Action By and Against, 

9070. Wife May Defend, When. 

9071. Infant, etc., to Appear by Guardian. 

9072. Guardian—How Appointed. 

9073. Unmarried Female May Sue for Her Own Seduction. 

9074. Father, etc., May Sue for Seduction of Daughter. 

9075. Father, ete., May Sue for Injury or Death of Child. 

9076. When Representative May Sue for Death of One Caused by the Wingate 
ful Act of Another. 

9077. Who May Be Joined as Plaintiffs. 

9078. Who May Be Joined as Defendants. 

9079. Joinder of State as Defendant in Certain Actions. 

9080. Service of Process—How Made. 

9081. Parties Defendant in an Action to Determine Conflicting Claims to Real 
Property. 

9082. Parties Holding Title Under a Common Source—When May Join. 

9083. Parties in Interest—When to Be Joined—When One or More May Sue 
or Defend for the Whole. 

9084. Plaintiff May Sue in One Action the Different Parties to Commercial 
Paper. 

9085. Tenants in Common, ete., May Sever in Bringing or Defending Action, 

9086. Action—When Not to Abate by Death, Marriage, or Other Disability. 

9087. Another Person May Be Substituted for the Defendant. 

9088. Intervention—When It Takes Place arid How Made. 

9089. Associates May Be Sued by Name of Association. 

9090. When Other Parties Must Be Brought In. 

9091. Action by Joint-Tenant Against His Cotenant. 

9092. 


Who May Be Sued on Overdue Negotiable Instruments—Transfer. 
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9067. Action to be in name of party in interest. Every action must 
be prosecuted in the name of the real party in interest, except that an 
executor or administrator, a trustee of an express trust, or a person 
expressly authorized by statute may sue without joining with him the 
person for whose benefit the action is prosecuted. A person with whom, 


or in whose name, a contract is made for the benefit of another, is a 


trustee of an express trust, within the meaning of this section. 


History: En. Secs. 4 and 6, p. 43-44, 
Bannack Stat.; amd. Secs. 4 and 6, p. 
136, L. 1867; re-en. Secs. 4 and 6, p. 28, 
Cod. Stat. 1871; re-en. Secs. 4 and 6, p. 
40, L. 1877; re-en. Secs. 4 and 6, 1st Div. 
Rev. Stat. 1879; re-en. Secs. 4 and 6, 1st 
Div. Comp. Stat. 1887; amd. Sec. 570, C. 
Civ. Proc. 1895; re-en. Sec. 6477, Rev. C. 
1907. Cal. C. Civ. Proc. Secs. 367, 369. 


An administrator has a right to the 
possession of the real estate of the dece- 
dent of whose estate he is administrator, 
and may bring ejectment in his own name 
as administrator, for the possession of the 
same, against a trespasser. Black v. Story, 
7 Mont. 238, 243, 14 Pac. 703. See, also, 
In re Higgins’ Estate, 15 Mont. 474, 485, 
39 Pac. 506, 28 L. R. A. 116; Kohn v. Me- 
Kinnon, 90 Fed. 623, 626. 

An assignment of a judgment may not 
only be made for the benefit of a cosurety, 
but it may be made directly to the person 
who is to benefit by it, and he may enforce 
it in his own name. This is in conformity 
with the spirit of the statute providing 
that the real party in interest shall prose- 
cute the action in his own name. _Mer- 
chants Nat. Bank v. Great Falls Opera 
House Co., 23 Mont. 33, 39, 57 Pac. 445, 
75 Am. St. Rep. 499, 45 L. R. A. 285. 

It is competent for a corporation, the 
actions of which are questioned by a 
minority stockholder, to show that he is 


9068. Assignment of thing in action not to prejudice defense. 


not in fact the real owner of the stock 
standing in his name. MacGinnis v. Bos- 
ton & M. C. C. & S. M. Co., 29 Mont. 428, 
463, 75 Pac. 89. 

While a landlord has a right of action 
against a third person for a permanent 
injury to the s:eversion, the right of action 
for a trespass upon the possession of the 
tenant, or for an injury to his estate, is in 
the tenant; but, for a wrong that affects 
both of these distinct interests, the law 
gives a right of action to the owner of 
each. Custer Con. Mines Co. v. City of 
Helena, 45 Mont. 146, 153, 122 Pac. 567. 

Cited or applied as section 570, Code of 
Civil Procedure, in Radford v. Gaskill, 20 
Mont. 298, 296, 50 Pac. 854; Stadler v. 
First National Bank, 22 Mont. 190, 209, 56 
Pac. 111, 74 Am. St. Rep. 582 . Harmon Vv. 
Fox, 31 Mont. 324, 326, 78 Pac. 517; Cor- 
nish v. Woolverton, 32 "Mont. 456, 473, 81 
Pac. 4, 108 Am. St. Rep. 598; as section 
6477, Revised Codes, in Wilson v. Yegen 
Bros., 38 Mont. 504, 508, 100 Pac. 613; J.I. 
Case Threshing Machine Co. v. Simpson, 54 
Mont. 316, 318, 170 Pac. 12. 


For text treatment of “Parties,” 
Cal. Jur. and 20 R. C. L. 660. 

Who is real party in interest within 
meaning of statutes defining parties of 
whom action must be brought, see note in 
64 L. R. A. 581. 


see 


In the 


ease of an assignment of a thing in action, the action by the assignee is 
without prejudice to any set-off or other defense existing at the time of, 


or before, notice of the assignment ; 


but this section does not apply to a 


negotiable promissory note or bill of exchange, transferred in good faith 
and upon good consideration, before maturity. 


History: En. Sec. 5, p. 44, Bannack 
Stat.; re-en. Sec. 5, p. 136, L. 1867; re-en. 
Sec. 5, p. 28, Cod. Stat. 1871; re-en. Sec. 
5, p. 40, L. 1877; re-en. Sec. 5, ist Div. 
Rev. Stat. 1879; re-en. Sec. 5, ist Div. 
Comp. Stat. 1887; re-en. Sec. 571, C. Civ. 
Proc. 1895; re-en. Sec. 6478, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 368. 


This section does not permit the set-off 
against the assignee of a demand against 
the assignor arising intermediate the in- 
dorsement and notice thereof. Where a 
debtor of a bank has deposits, the cer- 
tificates of which have not matured, the 
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insolvency of the bank will not give the 
debtor the right to have such deposits set 
off against his debt. Stadler v. First 
National Bank, 22 Mont. 190, 209, 56 Pace. 
111, 74 Am. St. Rep. 582. 

This section is not in conflict with sec- 
tion 7415, nor does one in anywise limit 
the operation of, or expand, the other. 
Stadler v. First National Bank, 22 Mont. 
190, 209, 56 Pac. 111, 74 Am. St. Rep. 582; 
Cornish v. Woolverton, 32 Mont. 456, 473, 
81 Pac. 4, 108 Am. St. Rep. 598. 

The change in the rule of the common 
law, whereby the assignee of a non-nego- 
tiable contract could not maintain an 
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action thereon in his own name, but only 
in the name of the assignor, brought about 
by the preceding section, was the reason 
for and rendered necessary the enactment 
of this section. Stadler v. First National 
Bank, 22 Mont. 190, 209, 56 Pac. 111, 74 
Am. St. Rep. 582; Cornish v. Woolverton, 
32 Mont. 456, 473, 81 Pac. 4, 108 Am. St. 
Rep. 598. 

Where the maker of a non-negotiable 
contract made for the payment of money 
or personal property pays the assignor the 
debt or obligation without notice of an 
assignment of such contract, and in good 
faith, and takes an acquittance, such pay- 
ment constitutes a complete defense to an 
action by the assignee. Cornish v. Wool- 
verton, 32 Mont. 456, 475, 81 Pac. 4, 108 
Am. St. Rep. 598. 


PARTIES TO CIVIL ACTIONS. 


[Part III 


A receiver of an insolvent commercial 
bank acts as assignee of the insolvent, 
and as such must, in the collection of its 
assets, recognize the right of set-off where 
it exists, just as the bank would have 
been compelled to do had it sought to 
enforce collection prior to insolvency. 
Williams v. Johnson, 50 Mont. 7, 16, 144 
Pac. 768, Ann. Cas. 1916D, 595; Aetna 
Accident & Liability Co. v. Miller, 54 
Mont. 377, 389, 170 Pac.. 760, Li Ties 
1918C, 954. 

Cited or applied as section 571, Code of 
Civil Procedure, in Tanner v. Bowen, 34 
Mont. 121, 125, 85 Pac. 876, 115 Am. St. 
Rep. 529, 9 Ann. Cas. 517, 7 L. R. A. (N. 
S.) 534; as section 6478, Revised Codes, in 
Northwestern Improvement Co. v. Rhoades, 
52 Mont. 428, 434, 158 Pac. 832. 


9069. When a married woman is a party—Actions by and against. A 
married woman may sue and be sued in the same manner as if she were 


sole. 


History: En. Sec. 7, 1st Div. Comp. Stat. 1887; re-en. Sec. 572, C. Civ. Proc. 1895; 


re-en. Sec. 6479, Rev. C. 1907. 


9070. Wife may defend, when. 


If a husband and wife be sued 


together, the wife may defend for her own right, and if the husband 
neglect to defend, she may defend for his right also. 


History: En. Sec. 8, p. 44, Bannack 
Stat.; re-en. Sec. 8, p. 136, L. 1867; re-en. 
Sec. 8, p. 28, Cod. Stat. 1871; amd. Sec. 
8, p. 41, L. 1877; re-en. Sec. 8, ist Div. 


9071. Infant, etc., to appear by guardian. 


Rev. Stat. 1879; re-en. Sec. 8, ist Div. 
Comp. Stat. 1887; re-en. Sec. 573, C. Civ. 
Proc. 1895; re-en. Sec. 6480, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 371. 


When an infant or an 


insane or incompetent person is a party, he must appear either by his 
general guardian or by a guardian ad litem appointed by the court in 
which the action is pending, in each case. A guardian ad litem may be 
appointed in any case, when it is deemed by the court in which the action 
or proceeding is prosecuted, or by a judge thereof, expedient to represent 
the infant, insane, or incompetent person in the action or proceeding, 
notwithstanding he may have a general guardian and may have appeared 


by him. 

History: Ap. p. Sec. 9, p. 44, Bannack 
Stat.; re-en. Sec. 9, p. 136, L. 1867; re-en. 
Sec. 9, p. 28, Cod. Stat. 1871; re-en. Sec. 
9, p. 41, L. 1877; re-en. Sec. 9, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 9, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 574, C. Civ. 
Proc. 1895; re-en. Sec. 6481, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 372. 


Where it is disclosed by proof upon the 
trial that the plaintiff is a minor, and the 
complaint is then amended to show the 
minority and emancipation of plaintiff, the 
court, upon the suggestion of plaintiff’s 
minority, should clothe him with capacity 
to sue by the appointment of a guardian, 
and allow amendment of his complaint by 
inserting the name of such guardian. Hos- 
kins v. White, 13 Mont. 70, 75, 32 Pac. 163. 
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This section refers to civil actions as 
distinguished from probate proceedings. 
State ex rel. Eakins v. District Court, 34 
Mont. 226, 231, 85 Pac. 1022. 

An incompetent, whether plaintiff of 
defendant, must appear either by his gen- 
eral guardian, or, in case he has none, or 
the guardian fails or refuses to appear, by 
a guardian ad litem appointed by the 
court. State ex rel. Happel v. District 
Court, 38 Mont. 166, 174, 99 Pac. 291, 129 
Am. St. Rep. 636, 35 L. R. A. (N. S.) 1098. 

Where the daughter of an insane father, 
as his next friend, files a complaint and 
demands judgment that a decree of divorce 
granted to the wife of the incompetent 
be set aside, because personal service of 
summons was not had upon him, and asks 
that the court appoint a guardian ad litem 
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to prosecute the action, his general guar- 
dian having refused to act, the court 
should make the appointment; and it is an 
arbitrary abuse of discretion to refuse to 
do so. State ex rel. Happel v. District 
“Court, 38 Mont. 166, 175, 99 Pac. 291, 129 
Am. St. Rep. 636, 35 L. R. A. (N. S.) 1098. 

Where the appointment of a guardian 
ad litem for an insane person is requested, 
the court had a discretion in the selection 
of the person to represent him, but its 
discretion does not extend to a refusal in 
. limine to make the appointment and to 
assume jurisdiction, when a prima facie 
right to prosecute the action is made to 
appear. State ex rel. Happel v. District 
Court, 38 Mont. 166, 175, 99 Pac. 291, 129 
Am. St. Rep. 636, 35 L. R. A. (N. 8S.) 1098. 

Under this section, a minor may main- 


tain an action for personal injuries by his. 


guardian ad litem; the provisions of sec- 
tion 9075 not being exclusive. Flaherty v. 
Butte Electric Ry. Co., 40 Mont. 454, 459, 
460, 107 Pac. 416, 185 Am. St. Rep. 630. 
Where minors bring an action by their 
guardian, the action is not by the guardian, 
but by the minors, who are required to 
appear through or by a guardian; and any 
‘objection to the capacity of the minors to 
sue, if not taken as prescribed in section 
9136, is deemed waived. O’Donnell v. City 
of Butte, 44 Mont. 97, 98, 119 Pac. 281. 
An infant plaintiff, represented in an 
action at law by a guardian ad litem as 
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provided in the next section, may not com- 
plain on appeal of errors occurring at the 
trial not affecting his substantial rights, 
where experienced counsel failed to make 
objections and save exceptions, and where 
there is no evidence of fraud or collusion 
on the part of counsel. Byrnes v. Butte 
Brewing Co., 44 Mont. 328, 337, 119 Pac. 
788, Ann. Cas. 1913B, 440. 

Cited or applied as section 574, Code of 
Civil Procedure, in Power v. Lenoir, 22 
Mont. 169, 178, 56 Pac. 106; as section 
6481, Revised Codes, in Melzner v. North- 
ern Pac. Ry. Co., 46 Mont. 162, 175, 127 
Pac. 146. 


Rights, powers, and duties of guardians 
ad litem, see note in 97 A. S. R. 995. 


Guardian or next friend as party in suit 
involving ward’s estate or rights, see note 
in 4 Ann. Cas. 1068. 


Necessity for appointment of guardian 
ad litem for infant defendant when latter 
has general or natural guardian, see note 
in Ann. Cas. 1912D, 363. 


Right of insane person to institute pro- 
ceedings by next friend, see note 64, L. R. 
A. 513. 

Control of guardian ad litem or next 
friend over suit, see note in 16 L. R. A. 
507. 

Guardian ad litem for incompetent per- 
son, see note in 2 L. R. A. (N. 8S.) 961. 


9072. Guardian—How appointed. When a guardian ad litem is 
appointed by the court, he must be appointed as follows: 

1. When the infant is plaintiff, upon the application of the infant, if 
he be of the age of fourteen years, or, if under that age, upon the applica- 
tion of a relative or friend of the infant. 

2. When the infant is defendant, upon the application of the infant, if 


he be of the age of fourteen years, and apply within ten days after the 
service of the summons, or, if under that age, or if he neglects so to apply, 
then upon the application of a relative, or friend of the infant, or of any 


other party to the action. 


3. When an insane or incompetent person is party to an action or pro- 
ceeding, upon the application of a relative or friend of such insane or 
incompetent person, or of any other party to the action or proceeding. 


History: Ap. p. Sec. 10, p. 44, Bannack 
Stat.; re-en. Sec. 10, p. 136, L. 1867; re-en. 
Sec. 10, p. 28, Cod. Stat. 1871; re-en. Sec. 
10, p. 41, L. 1877; re-en. Sec. 10, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 10, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 575, C. Civ. 
Proc. 1895; re-en. Sec. 6482, Rev. C. 1907. 
Cal. OC. Civ. Proc. Sec. 373. 


A guardian ad litem is appointed upon 
the application of a friend or relative, or 
of a party to the action; in all cases, where 
the incompetent is plaintiff, the applica- 
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tion, it is apprehended, should be made by 
a relative or friend. State ex rel. Happel 
v. District Court, 38 Mont. 166, 174, 99 
Pac. 291, 129 Am. St. Rep. 636, 35 L. R. A. 
(N. 8.) 1098. 

Cited or applied as section 575, Code of 
Civil Procedure, in Power v. Lenoir, 22 
Mont. 169, 178, 56 Pac. 106; State ex rel. 
Eakins v. District Court, 34 Mont. 226, 
229, 85 Pac. 1022; as section 6482, Revised 
Codes, in Byrnes vy. Butte Brewing Co., 
44 Mont. 328, 337, 119 Pac. 788, Ann. Cas. 
1913B, 440. 
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9073. Unmarried female may sue for her own seduction. An unmar-: 
ried female may prosecute, as plaintiff, an action for her own seduction, 
and may recover therein such damages, pecuniary or exemplary, as are 


assessed in her favor. 


History: En. Sec. 11, p. 41, L. 1877; Woman’s right to recover damages for 
re-en. Sec. 11, 1st Div. Rev. Stat. 1879; her own seduction, see notes in 8 Ann, 
re-en. Sec. 11, 1st Div. Comp. Stat. 1887; Cas. 1115; Ann. Cas, 1912B, 1062. 


-re-en. Sec. 576, C. Civ. Proc. 1895; re-en. 
Sec. 6483, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 374. 


9074. Father, etc., may sue for seduction of daughter, etc. A father, 
or in case of his death or desertion of his family, the mother, may prose- 
cute as plaintiff for the seduction of the daughter, and the guardian for 
the seduction of the ward, though the daughter or ward be not living with 
or in the service of the plaintiff at the time of the seduction or afterwards, 
and there be no loss of service. 


History: bn.) Sec. 1255 pr ei a 
re-en. Sec. 12, lst Div. Rev. Stat. 1879; 
re-en. Sec. 12, 1st Div. Comp. Stat. 1887; 


seduction of daughter, see note in 1 Ann. 
Cas. 388. 
Right of mother to maintain action for 


re-en. Sec. 577, C. Civ. Proc. 1895; re-en. 
Sec. 6484, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 375. 


seduction of child, see note in Ann. Cas. 
1916E, 1275. 

Who is real party in interest by whom 
action for seduction must be brought, see 


Accrual of parties right of action for note in 64 L. R. A. 622. 


9075. Father, etc., may sue for injury or death of child. <A father, or 
in case of his death or desertion of his family, the mother, may maintain 
an action for the injury or death of a minor child, and a guardian for 
injury or death of his ward, when such injury or death is caused by the 
wrongful act or neglect of another. Such action may be maintained 
against the person causing the injury or death, or if such person be 
employed by another person who is responsible for his conduct, also 


against such other person. 


History: En. Sec. 11, p. 44, Bannack 
Stat.; amd. Sec. 11, p. 136, L. 1867; re-en. 
Sec. 11, p. 29, Cod. Stat. 1871; re-en. Sec. 
13, p. 42, L. 1877; re-en. Sec. 13, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 13, 1st Div. 
Comp. Stat. 1887; amd. Sec. 578, C. Civ. 
Proc. 1895; re-en. Sec. 6485, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 376. 


The complaint, in an action brought by 
the mother of a child to recover damages 
for personal injuries sustained by the lat- 
ter, must set forth that the father was 
dead or had deserted his family at the 
time the action was commenced, and in 
the absence of such allegation the com- 
plaint fails to state a cause of action in 
favor of the mother of the child. Martin 
v. City of Butte, 34 Mont. 281, 283, 86 
Pac. 264. 

The provisions of this section are not 
exclusive, but the minor may proceed under 
section 9071, and sue by his guardian ad 
litem. Flaherty v. Butte Electric Ry. Co., 
40 Mont. 454, 459, 460, 107 Pac. 416, 135 
Am. St. Rep. 630. 


In an action for the death of his minor 
son, the plaintiff can recover for pecuniary 
benefits reasonably to be expected to be 
received from the deceased after his ma- 
jority, in view of this section, giving an 
action for the death of a minor child, the 
next succeeding section, permitting the 
award of such damages as may be just, 
and section 5843 making it the duty of 
children to support a parent who is unable 
to maintain himself. Gilman v. G. W. 
Dart Hardware Co., 42 Mont. 96, 98, 111 
Pac. 550. 


Evidence sufficient to go to the jury, in 
an action for the death of the plaintiff’s 
minor son, on the question of what pecu- 
niary aid the plaintiff had a right to rea- 
sonably expect of his son, both before and 
after his majority. Gilman v. G. W. Dart 
Hardware Co., 42 Mont. 96, 102, 111 Pac. 
550. 


In so far as this section authorizes a 
guardian to prosecute an action for in- 
jury to his ward, it relates only to such an 
action as the minor has during his life- 
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time; while, in case of the death of the 
minor from such injury, his action or 
right of action survives, and is to be main- 
tained by his personal | representative. 
Melzner v. Northern Pac. Ry. Co., 46 Mont. 
162, 180, 127 Pac. 146. 

In an action, under the federal employ- 
er’s liability act, brought by the personal 
representative of one injured while em- 
ployed by a common carrier in interstate 
commerce, the complaint must allege, and 
the proof show, that there are in exist- 
ence persons answering the description of 
the beneficiaries named in the statute. 
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Melzner v. Northern Pace. 
Mont. 277, 288, 127 Pac. 1002. 


Ry. Co., 46 


Right of parent to recover for wrongful 
death of adopted child, see note in 15 Ann. 
Cas. 148. 

Right of parent to recover for death of 
illegitimate child, see notes in 10 Ann. 
Cas. 810; Ann. Cas. 1916C, 720; 2L. R. A. 
(N. S.) 640; L. R.A. 1916E, 125. 

Parent’s statutory action for death of 
child, see note in L. R. A. 1916E, 120. 

Right of deserted wife to recover for 
death or injury of child, see note in 31 
i Beka ON AS.) 319: 


9076. When representative may sue for death of one caused by the 


wrongful act of another. 


When the death of one person, not being a 


minor, is caused by the wrongful act or neglect of another, his heirs or 
personal representatives may maintain an action for damages against the 
person causing the death, or if such person be employed by another person 
who is responsible for his conduct, then also against such other person. 
In every action under this and the preceding section, such damages may 
be given as under all the circumstances of the case may be just. 


History: Ap. p. Sec. 1, p. 561, Cod. Stat. 
1871; en. Sec. 14, p. 42, L. 1877; re-en. 
Sec. 14, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 14, lst Div. Comp. Stat. 1887; re-en. 
Sec. 579, C. Civ. Proc. 1895; re-en. Sec. 
6486, Rev. C. 1907.. Cal. C. Civ. Proc. Sec. 
377. 


There is no reason why section 8666, 
relative to exemplary damages, should not 
apply to actions begun by virtue of the 
legislative permission granted by the 
above section, when the defendant is 
charged primarily as the wrongdoer. Ol1- 
sen v. Montana Ore Purchasing Co., 35 
Mont. 400, 412, 89 Pac. 731. 

As this section does not limit the right 
of recovery for the death of a parent to 
minors, it was for the jury to say, under 
the evidence, whether the children of the 
deceased, both of legal age, suffered dam- 
age through the death of their father, and 
what sum would compensate them. Hol- 
lingsworth v. Davis-Daly E. C. Co., 38 
Mont. 143, 163, 99 Pac. 142. 

In an action by a widow for the death 
of her husband, caused by the alleged neg- 
ligence of the defendant, she may recover, 
as an element of damages, the pecuniary 
loss, if any, beause of her being deprived 
of the comfort, protection, society, and 
companionship of her husband. Mize v. 
Rocky Mountain Bell Tel. Co., 38 Mont. 
521, 535, 100 Pac. 971. 

A master and his servant may properly 
be joined as defendants in an action for 
personal injuries, directly caused by the 
negligence of the servant, for which neg- 
ligent act the master is answerable under 
the doctrine of respondeat superior. 


Knuckey v. Butte Electric Ry. Co., 41 
Mont. 314, 320, 109 Pac. 979. 

In an action for damages for death by 
wrongful act, brought by the mother of a 
boy nineteen years of age, who was killed 
while engaged in the discharge of his 
duties within the scope of his employment 
as fireman for a stationary engine, by com- 
ing in contact with a high-tension power 
wire, a verdict for eighteen thousand dol- 
lars was held not to be excessive, the 
mother being altogether dependent upon 
him for her support. Hollenback v. Stone 
& Webster Eng. Corp., 46 Mont. 559, 570, 
129 Pace. 1058. 


If one is employed to work more than 
eight hours a day in a mine, in violation 
of a statute providing that eight hours 
shall constitute a day’s work in mines, and 
prescribing a penalty therefor, and the 
miner is killed while so working in viola- 
tion thereof, the violation of the statute 
by the employer is legal negligence, but it 
is equally so on the part of the employee, 
because, in alleging the injury, he must, of 
necessity, allege his own fault. Melville v. 
Butte-Balaklava Copper Co., 47 Mont. 1, 7, 
130 Pac. 441. See Kallio v. Northwestern 
Improvement Co., 47 Mont. 314, 323, 132 
Pac. 419, Ann. Cas. 1915A, 1228. 


This section does not create a cause of 
action in favor of the wife and children of 
one, not a minor, killed by the wrongful 
act or neglect of another, because of the 
wrong done to them; the words of the 
statute “wrongful act or neglect of an- 
other” imply actionable wrong or negli- 
gence toward the decedent, and not 
toward his surviving wife and children. 
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Melville v. Butte-Balaklava Copper Co., 
47 Mont. 1, 8, 130 Pac. 441. 

Where a man not a minor is killed by 
the wrongful act or negligence of another, 
and his widow and children sue for dam- 
ages, they cannot recover if death was 
due to the decedent’s own fault; and the 
defendant may, therefore, interpose the 
defense of contributory negligence, as- 
sumption of risk, ete. Melville v. Butte- 
Balaklava Copper Co., 47 Mont. 1, 8, 11, 
130 Pace. 441. 

Where a man not a minor has been killed 
by the wrongful act or neglect of another, 
the right of his widow and children to 
recover damages depends upon whether 
the decedent, had he survived his injuries, 
could have recovered, inasmuch as they 
claim under him. Melville v. Butte-Balak- 
lava Copper Co., 47 Mont. 1, 10, 12, 130 
Pac. 441. 

Since the right of action given by this 
section to the heirs or personal representa- 
tives of one whose death was caused by 
the wrongful act of another, though dis- 
tinct from that which the deceased would 
have had in ease he had only been injured, 
is the same in character and dependent 
upon the same facts, the heirs of a miner 
who himself was responsible for his death 
because of his violation of a rule of de- 
fendant company requiring him to close 
the doors of a safety-cage while being 
hoisted to the surface, were barred of re- 
covery; deceased could not have main- 
tained the action because of his contrib- 
utory negligence, and therefore his heirs 
cannot do so. Maronen v. Anaconda Cop: 
per Min. Co., 48 Mont. 249, 260, 136 Pac. 
968. 

Where a complaint in an action for 
wrongful death discloses a breach of stat- 
utory duty, such as in failing to close the 
cage doors before attempting to hoist or 
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lower employees in a mining shaft, as re- 
quired by section 11268, it sets forth facts 
constituting legal negligence on the part 
of the defendant, who may interpose any 
of the ordinary defenses applicable in 
negligence cases. Maronen v. Anaconda 
Copper~Min. Co., 48 Mont. 249, 263, 136 
Pac. 968. 

While this section imposes responsibility 
upon all whose actual wrongdoing con- 
tributes to the death of another, whether 
they be employees or employers, indemni- 
tees or indemnitors, responsibility for re- 
puted wrongdoing is imposed upon but one 
class, namely, employers; and the rule of 
expressio unius est exclusio alterius, there- 
fore, operates to exclude all liability of 
indemnitors, except for actual,.as dis-. 
tinguished from imputed, wrongdoing. 
Northam v. Casualty Co. of America, 177 
Fed. 981, 985. 

Cited or applied as section 579, Code of 
Civil Procedure, in Walter v. Mitchell, 25 
Mont. 385, 386, 65 Pac. 5; as section 6486, 
Revised Codes, in Dillon v. Great North- 
ern Ry. Co., 38 Mont. 485, 493, 100 Pace. 
960; Yergy v. Helena Light & Ry. Co., 39 
Mont. 213, 242, 102 Pac. 310, 18 Ann. Cas. 
1201; Gilman v. G. W. Dart Hardware 
Co., 42 Mont. 96, 98, 111 Pac. 550. 


Action in forma pauperis by personal 
representative for death of person, see 
note in 1 Ann. Cas. 805. 


Recovery of administrator for wrongful 
death of wife as bar to recovery by hus- 
band for tort, see note in 14 Ann. Cas. 554. 

Settlement of claim for wrongful death 
by administrator as bar to recovery, see 
note in Ann. Cas. 1916D, 351. 

Personal representative as proper party 


to maintain statutory action for death, see 
note in L. R. A. 1916E, 160. 


All persons having an interest 


in the subject of the action, and in obtaining the relief demanded, may 
be joined as plaintiffs, except when otherwise provided in this chapter. 


History: En. Sec. 12, p. 44, Bannack 
Stat.; re-en. Sec. 12, p. 136, L. 1867; re-en. 
Sec. 12, p. 29, Cod. Stat. 1871; re-en. Sec. 
15, p. 42, L. 1877; re-en. Sec. 15, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 15, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 580, C. Civ. 
Proc. 1895; re-en. Sec. 6487, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 378. 


Cited or applied as section 580, Code of 


9078. Who may be joined as defendants. 


Civil Procedure, in Montana Min. Co. v. 
St. Louis Min. & Mill. Co., 19 Mont. 313, 
318, 48 Pac. 305. 


Effect on action at law of joinder as 
party plaintiff of person having no inter- 
est in subject-matter, see note in Ann. 
Cas. 1912A, 742. 

Joinder of landlord in actions by or 
against tenant, see note in 5 Ann. Cas. 62. 


Any person may be made 


a defendant who has or claims an interest in the controversy adverse to 
the plaintiff, or who is a necessary party to the complete determination or 


settlement of the question involved therein. 


And in an action to deter- 


mine the title or right of possession to real property which, at the time 
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of the commencement of the action, is in the possession of a tenant, the 
landlord may be joined as a party defendant. 


History: Ap. p. Sec. 13, p. 44, Bannack 
Stat.; re-en. Sec. 13, p. 136, L. 1867; re-en. 
Sec. 13, p. 29, Cod. Stat. 1871; re-en. Sec. 
16, p. 42, L. 1877; re-en. Sec. 16, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 16, lst Div. 
Comp. Stat. 1887; re-en. Sec. 581, C. Civ. 
Proc. 1895; re-en. Sec. 6488, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 379. 


In an action upon a promissory note, 
made between former partners, providing 
that it is to be subject to all defenses 
which the maker may have against the 
payee on account of any debts of the firm 
which the maker may be compelled, or be- 
come liable to pay, where the complaint 
alleges that the maker resists payment on 
the ground of an outstanding liability of 
the firm, but that no such hability exists, 


9079. Joinder of state as defendant in certain actions. 


the parties to whom the maker claims lia- 
bility are proper parties defendant under 
this section. Hoskins v. McGirl, 12 Mont. 
563, 564, 31 Pac. 544. 

One who has an equitable interest in a 
claim for wages is properly made a party 
defendant, to the end that a complete de- 
termination of the controversy may be had 
in one action. Reid v. Hennessy, 45 Mont. 
462, 464, 124 Pac. 273. 

Cited or applied as section 581, Code of 
Civil Procedure, in Mantle v. Casey, 31 
Mont. 408, 411, 78 Pac. 591. 


Joinder of defendants in equity, see note 
in 15 Am. Dec. 427. 

Right to join agent and undisclosed 
principal as defendants in same action. 
see notes in 26 L. R. A. (N.S.) 742. 


In any action 


or proceeding brought in any district court of the state of Montana affect- 
ing the title to real or personal property in which the state of Montana 
has, or claims to have, an interest or claim by virtue of moneys loaned or 
advanced under and by virtue of the provisions of sections 5624 to 5637 
of these codes, the state of Montana may be made a party defendant to 
such actions or proceedings, and its rights or interests adjudicated; pro- 
vided, however, that in no event shall any money judgment be rendered 
against the state of Montana in any action or proceeding brought under 
the provisions of this act. 
History: En. Sec. 1, Ch. 210, L. 1921. 


9080. Service of process—How made. In any action or proceeding 
commenced under the provisions of this act, to which the state of Montana 
shall have been made a party, service of process upon the state of Montana 
shall be made upon the attorney-general thereof. 

History: En. Sec. 2, Ch. 210, L. 1921. 


9081. Parties defendant in an action to determine conflicting claims to 
real property. In an action brought by a person out of possession of real 
property, to determine an adverse claim of an interest or estate therein, 
the person making such adverse claim and the persons in possession may 
be joined as defendants, and if the judgment be for the plaintiff, he may 
have a writ for the possession of the premises, as against the defendants 
in the action against whom the judgment has passed. 


History: En. Sec. 17, p. 42, L. 1877; ejectment, which might, under some cir- 


re-en. Sec. 17, lst Div. Rev. Stat. 1879; 
re-en. Sec. 17, 1st Div. Comp. Stat. 1887; 
re-en. Sec. .582, C. Civ. Proc. 1895; re-en. 
Sec. 6489, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 380. ; 


If a third party is in possession, the de- 
fendant claiming adversely may be joined 
as defendant with the party in possession. 
In that case the appropriate action would 
assume the aspect of an action at law in 


cumstances, be joined with a count for 
equitable relief. Montana O. P. Co. v. 
Boston & M. ©. C. & S. M. Co., 27 Mont. 
288, 310, 70 Pac. 1114. 


Joinder of tenant with landlord as nec- 
essary parties defendant in ejectment, see 
note in 12 Ann. Cas. 531. 

Effect of judgment in ejectment against 
tenant upon a landlord not a party, or vice 
versa, see note in 26 L. R. A. (N. 8S.) 595. 
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$082. Parties holding title under a common source—When may join. 
Any two or more persons claiming an estate or interest in lands under a 
common source of title, whether holding as tenants in common, joint 
tenants, or in severalty, may unite in an action against any person claim- 
ing an adverse interest or estate therein, for the purpose of determining 
such adverse claim, or of establishing such common source of title, or of 
declaring the same to be held in trust, or of removing a cloud upon the 
same. 
History: En. Sec. 18, p. 48, L. 1877; 


re-en. Sec. 18, lst. Div. Rev. Stat. 1879; 
re-en. Sec. 18, lst Div. Comp. Stat. 1887; 


re-en. Sec. 583, C. Civ. Proc. 1895; re-en. 
Sec. 6490, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 381. 


9083. Parties in interest—When to be joined—When one or more may 
sue or defend for the whole. Of the parties to the action, those who are 
united in interest must be joined as plaintiffs or defendants; but if the 
consent of any one who should have been joined as plaintiff cannot be 
obtained, he may be made a defendant, the reason therefor being stated 
in the complaint; and when the question is one of a common or general 
interest, of many persons, or when the parties are numerous, and it is 
impracticable to bring them all before the court, one or more may sue or 


defend for the benefit of all. 


History: En. Sec. 14, p. 45, Bannack 
Stat.; re-en. Sec. 14, p. 186, L. 1867; re-en. 
Sec. 14, p. 29. Cod. Stat. 1871; re-en. Sec. 
19, 1st Div. Rev. Stat. 1879; re-en. Sec. 
19, ist Div. Comp. Stat. 1887; re-en. Sec. 
584, C. Civ. Proc. 1895; re-en. Sec. 6491, 
Rev. C. 1907. Cal. C. Civ. Proc., Sec. 382. 


In an action for debt on an injunction 
bond, all of the obligees are necessary 
parties to the action, the bond being as to 
them joint and not several, and the fact 
that some of the obligees had no interest 
in the subject of the suit in which the in- 
junction was granted does not change the 
rule. Montana Min. Co. v. St. Louis Min. 
& Mill. Co., 19 Mont. 313, 318, 48 Pac. 305. 

Neither in actions ex contractu nor in 
actions ex delicto can the plea of an obli- 
gation to the plaintiff individually be sus- 
tained by the proof of an obligation run- 
ning to himself and others jointly, for the 


reason that, to maintain a joint obligation, 
all the obligees must be parties to the 
action. This was the rule.at common law, 
and it is the rule under this section of the 
code. American L. & L. Co. v. Great 
Northern Ry. Co., 48 Mont. 495, 503, 138 
Pac. 1102. See Scott v. Waggoner, 48 
Mont. 536, 548, 139 Pac. 454, Ann. Cas. 
1916C, 491. 

An ‘obligation running to a combination 
of persons jointly could not be changed 
into one actionable by any member of it, 
by the fact that defendant’s agent knew, 
from previous transactions, that plaintiff 
was a member of the combination, and 
that failure to perform would result in 
damage to the latter. American L. & L. 
Co. v. Great Northern Ry. ee 48 Mont. 
495, 503, 138 Pae. 1102. 

Cited or applied as section 584, Code of 
Civil Procedure, in Brown vy. Daly, 33 
Mont. 528, 528, 84 Pac. 883. 


9084. Flaintiff may sue in one action the different parties to commer- 


cial paper. 


Persons severally liable upon the same obligation or instru- 


ment, including the parties to bills of exchange and promissory notes, and 
sureties on the same or separate instruments, may all or any of them be 
included in the same action, at the option of the plaintiff. 


Related section: 9092. 

History: En. Sec. 15, p. 45, Bannack 
Stat.; re-en. Sec. 15, p. 137, L. 1867; re-en. 
Sec. 15, p. 29, Cod. Stat. 1871; re-en. Sec. 
20, 1st Div. Rev. Stat. 1879; re-en. Sec. 20, 
Ist Div. Comp. Stat. 1887; re-en. Sec. 585, 
C. Civ. Proc. 1895; re-en. Sec. 6492, Rev. C. 
1907. Cal. C.. Civ. Proc. Sec. 383. 


Where a bond is executed by sureties for 
the fulfilment of a contract entered into 
by their principals in a separate instru- 
ment, both principals and sureties may be 
sued jointly in an action for a breach of 
the contract. Wibaux v. Grinnell Live 
Stock Co., 9 Mont. 154, 160, 22 Pac. 492. 

Sureties, bound with their principal as 
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original promisors on the same contract, 
may be sued jointly with the principal. 
Cole Mfg. Co. v. Morton, 24 Mont. 58, 64, 
60 Pac. 587. 

If an official bond, joint and several in 
character, has been signed by the principal, 
an action may be maintained against a 
surety thereon without joining the prin- 
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F. & G. Co., 42 Mont. 315, 325, 112 Pac. 
1060, Ann. Cas. 1912A, 1010. 

Cited or applied as section 585, Code of 
Civil Procedure, in Brownlee v. Young, 25 
Mont. 38, 40, 63 Pac. 798. 


Right to maintain joint action against 
maker and indorser of promissory note, see 


cipal. Deer Lodge County v. United States note in Ann. Cas, 1912D, 1201. 


9685. Tenants in common, etc., may sever in bringing or defending 
action. All persons holding as tenants in common, joint tenants, or any 
number less than all, may jointly or severally commence or defend any 
civil action or proceeding for the enforcement or protection of the rights 
of such party. In all cases one tenant in common or joint tenant can sue 
his cotenant. 


Pimory:) Fn. sec. 21, p. 43, L. 1877; Right of one tenant in common to sue 
re-en. Sec. 21, Ist Div. Rev. Stat. 1879; for injuries to premises, see note in Ann. 
re-en. Sec. 21, lst Div. Comp. Stat. 1887; Cas. 1918A, 608. ‘ 
amd. Sec. 586, C. Civ. Proc. 1895; re-en. Ejectment by one cotenant against third 


Sec. 6493, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 384. 


person, see note in 18 L. R. A. 789. 


9086. Action—When not to abate by death, marriage, or other dis- 
ability—Proceedings in such case. An action, or cause of action, or 
defense, shall not abate by death, or other disability of a party, or by the 
transfer of any interest therein, but shall in all cases, where a cause of 
action or defense arose in favor of such party prior to his death or other 
disability, or transfer of interest therein, survive, and be maintained by 
his representatives or successors in interest; and in case such action has 
not been begun or defense interposed, the action may be begun or defense 
set up in the name of his representatives or successors in interest; and in 
case the action has been begun or defense set up, the court shall, on 
motion, allow the action or proceeding to be continued by or against his 
representatives or successors in interest. In case of any transfer of 
interest, the action or proceeding may be continued in the name of the 
original party, or the court may allow the person to whom the transfer 


is made to be substituted in the action or proceeding. 


History: Ap. p. Sec. 16, Bannack Stat.; 
re-en. Sec. 16, p. 137, L. 1867; re-en. Sec. 
16, p. 29, Cod. Stat. 1871; amd. Sec. 22, 
p. 43, L. 1877; re-en. Sec. 22, 1st Div. Rev. 
Stat. 1879; en. Sec. 1, p. 98, L. 1883; re-en. 
Sec. 22, 1st Div. Comp. Stat. 1887; amd. 
Sec. 587, C. Civ. Proc. 1895; re-en. Sec. 
6494, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
385. 


A defense does not abate by the death 
of a defendant after the commencement of 
an action, although there had been no 
service of summons, but survives under 
this section, and may be maintained by his 
representatives. Lavell v. Frost, 16 Mont. 
93, 94, 40 Pac. 146. 

The assignee of an account to whom it 
had been transferred by the original plain- 
tiff after a complaint and answer had been 
filed, and who had been substituted as 
plaintiff, may prove the assignment al- 


though it had not been pleaded in the com- 
plaint. Campbell v. Irvine, 17 Mont. 476, 
43 Pac. 626. 

An action by a widow to recover a dower 
right and for the value of rents and profits, 
does not abate upon her death; but sur- 
vives to her legal representative. Lynde 
v. Wakefield, 19 Mont. 23, 47 Pac. 5. 


Every survival statute presupposes the 
existence of a cause of action in favor of 
the injured party. Such a statute does not 
create a new cause of action, but only car- 
ries forward the right which the injured 
party had before his death. Dillon vy. 
Great Northern Ry. Co., 38 Mont. 485, 492, 
100 Pac. 960. 


Under this section, the administrator of 
the estate of a minor, who died before ac- 
tion could be brought to recover damages 
for personal injuries which he survived for 
an appreciable length of time, could prop- 
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erly bring suit in that behalf, and the con- 
tention that either the parent or guardian 
was the proper party plaintiff, under sec- 
tion 9075, was without merit. Melzner v. 
Northern Pacific Ry. Co., 46 Mont. 162, 
176, 127 Pac. 146. 

The measure of recovery under this sec- 
tion, for personal injuries resulting in the 
death of a minor in an action brought by 
the administrator of his estate, was the 
same as the deceased could have recovered 
had he survived the injury, namely, for 
physical and mental suffering, for loss of 
earning capacity, the expenses of medical 
and surgical attendance, nursing, ete., inci- 
dent to the injury. Melzner v. Northern 
Pacific Ry. Co., 46 Mont. 162, 183, 127 Pac. 
146. 

The right of action given by a statute 
requiring the annual preparation and filing 
of a report, by the directors of a domestic 
trading corporation, showing the financial 
affairs of the company, and, in case of 
their default, making these directors liable 
for debts of the corporation while the de- 
fault continues, survives their death, and 
may be prosecuted against their estates. 
First Nat. Bk. v. Cottonwood Land Co., 51 
Mont. 544, 548, 154 Pac. 582. See North- 
ern Pacific Ry. Co. v. Crowell, 245 Fed. 
668, 671. 

An action for either breach of promise 
or seduction survives, and may be main- 
tained against the administrator of the 
estate of defendant. Kennedy v. Rogan, 
52 Mont. 242, 243, 156 Pac. 1078. 

This section creates no new right of 
action, and the representative’s right is 
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conditioned upon the right of the party to 
maintain an action himself; hence, in @ 
case of instantaneous death, the represent- 
ative cannot recover for conscious suffer- 
ing by his deceased before death, since 
deceased himself would have no action. 
Chicago, Milwaukee & St. Paul Ry. Co. v. 
Clement, 226 Fed. 426, 427, 141 C. C. A. 256. 

In an action for damages for personal 
injuries resulting in death, the rule is that 
if death was instantaneous, there can be 
no recovery of damages, but that if the 
person injured survived the injuries an 
appreciable length of time, damages may 
be recovered. Chicago, Milwaukee & St. 
Paul Ry. Co. v. Clement, 226 Fed. 426, 428, 
141 C. C. A. 256. 

Cited or applied as section 16, p. 45, Ban- 
nack Statutes, in McGregor v. Wells Fargo 
& Co., 1 Mont. 142; as section 22, First 
Division Compiled Statutes 1887, in 
O’Rourke v. Schultz, 23 Mont. 285, 296, 
58 Pac. 712; as section 6494, Revised 
Codes, in Melzner v. Northern Pacific Ry. 
Co., 46 Mont, 277, 286, 127 Pac. 1002. 


Right to amend petition or complaint by 
substitution of new plaintiff suing for use 
of original plaintiff, see note in Ann. Cas. 
1913B, 110. 

Substitution of personal representative 
for widow in action for death by wrong- 
ful act as commencement of new action, 
see note in Ann. Cas. 1917D, 908. 

Does statutory action for wrongful 
death survive to personal representatives 
of original beneficiary, see note in 24 
L. BR. A. (N.S.) 844. 


9087. Another person may be substituted for the defendant. A 


defendant, against whom an action is pending upon a contract, or for 
specific personal property, may, at any time before answer, upon affidavit 
that a person not a party to the action makes against him, and without 
any collusion with him, a demand upon such contract, or for such prop- 
erty, upon notice to such person and the adverse party, apply to the court 
for an order to substitute such person in his place, and discharge him 
from liability to either party, on his depositing in court the amount 
claimed on the contract, or delivering the property, or its value, to such 
person as the court may direct; and the court may, in its discretion, make 
the order. And whenever conflicting claims are or may be made upon a 
person for or relating to personal property, or the performance of an 
obligation, or any portion thereof, such person may bring an action against 
the conflicting claimants to compel them to interplead and litigate their 
several claims among themselves. The order of substitution may be made, 
and the action of interpleader may be maintained, and the applicant or 
plaintiff be discharged from liability to all or any of the conflicting 
claimants, although their titles or claims have not a common origin, or 
are not identical, but are adverse to and independent of one another. 


History: Ap. p. Sec. 441, p. 182, Ban- Stat. 1871; re-en. Sec. 23, p. 44, L. 1877; 
nack Stat.; re-en. Sec. 598, p. 157, Cod. re-en. Sec. 23, 1st Div. Rev. Stat. 1879; 
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re-en. Sec. 23, 1st Div. Comp. Stat. 1887; 
“en. Sec. 588, C. Civ. Proc. 1895; re-en. Sec. 
6495, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
. 386, 


In an action in claim and delivery, the 
court cannot make an order substituting 
in place of defendant a claimant of the 
property, on application of defendant who 
has no control over the property and no 
power to deliver it on the order of the 
court. State ex rel. Weinstein Co. v. Dis- 
trict Court, 28 Mont. 445, 447, 72 Pac. 867. 


Though the statute grants the right to 
the order upon a proper showing, the show- 
ing made must meet all of its substantial 
requirements; otherwise, the court has no 
power to make the order. State ex rel. 
Weinstein Co. v. District Court, 28 Mont. 
445, 448, 72 Pac. 867. 

This section, taken as a whole, is in- 
tended to cover the subject of interpleader, 
both at law and in equity; one purpose 
being to enable courts of law to grant 
relief in a summary way in many cases in 
which theretofore they could grant none. 
Anderson v. Red Metal Min. Co., 36 Mont. 
312, 321, 93 Pac. 44. 

Where, in an action by an assignee on 
an account, a justice of the peace per- 
mitted the defendant to pay into court 
the amount sued for, and thereupon sub- 
stituted as defendants the assignor and 


9088. Intervention—When it takes place, and how made. 
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one other who claimed to be entitled to the 
money, the order of substitution did not 
convert the purely legal cause of action 
into an equitable one so as to deprive the 
justice of jurisdiction of the action, since 
this section covers the subject of inter- 
pleader both at law and in equity. Ander- 
son v. Red Metal Min. Co., 36 Mont. 312, 
322, .93 Pac. 44. 

Where an application for substitution is 
made on an amended answer, and the party 
substituted becomes defendant without ob- 
jection, he waives irregularities in the 
mode of substitution. Anderson v. Red 
Metal Min. Co., 36 Mont. 312, 323, 93 Pac. 
44, 

Where the answer shows that persons 
appear as defendants, who were not orig- 
inally defendants, but were by the order 
of the court substituted as such, it may be 
inferred from such fact that the substitu- 
tion was made in pursuance of the pro- 
visions of this section. Mettler v. Adam- 
son, 38 Mont. 198, 201, 99 Pac. 441. 

This section provides for substitution 
and interpleader; it covers the subject of 
interpleader both at law and in equity; 
in an equity suit neither party is entitled 
to a jury trial, as a matter of right, though 
the trial court may call to its aid a jury 
to advise upon disputed questions of fact. 
Missoula T. & S. Bank v. Iman & Son. 50 
Mont. 355, 356, 146 Pac. 941. 


Any person 


may, before the trial, intervene in an action or proceeding who has an 
interest in the matter in litigation, in the success of either of the parties, 
or an interest against both. An intervention takes place when a third 
person is permitted to become a party to an action or proceeding between 
other persons, either by joining the plaintiff in claiming what is sought by 
the complaint, or by uniting with the defendant in resisting the claims 
of the plaintiff, or by demanding anything adversely to both the plaintiff 
and the defendant, and is made by complaint, setting forth the grounds 
upon which the intervention rests, filed by leave of the court and served 
upon the parties to the action or proceeding who have not appeared, and 
upon the attorneys of the parties who have appeared, who may answer or 
demur to it as if it were an original complaint. 


History: En. Sec. 442, p. 132, Bannack 
Stat.; re-en. Sec. 599, p. 158, Cod. Stat. 
1871; re-en. Sec. 24, p. 44, L. 1877; re-en. 
Sec. 24, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 24, 1st Div. Comp. Stat. 1887; re-en. 
Sec. 589, C. Civ. Proc. 1895; re-en. Sec. 
6496, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
387. 


A party who is a stranger to a suit as 
commenced, but who, without a showing 
by complaint or obtaining leave of court, 
appears upon his own motion and demurs 
to the complaint, is not an intervenor 
within the meaning of this section, and his 


demurrer so filed may be properly disre- 
garded by the trial court. Dietrich v. 
Steam Dredge & Amalgamator, 14 Mont. 
261, 268, 36 Pace. 81. 

A party will not be permitted to file a 
complaint under this section after defend- 
ant’s default for want of an answer has 
been entered, and when nothing remains 
to be done, but to enter the judgment. 
Safely v. Caldwell, 17 Mont. 184, 42 Pac. 
766, 52 Am. St. Rep. 693. 

One who has not filed his adverse claim 
under the federal statute cannot intervene 
in an action to determine adverse claims 
to a mining location, though he claims an 
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interest in the premises adverse to both 
plaintiff and defendant. Murray v. Pol- 
glase, 23 Mont. 401, 416, 417, 59 Pac. 439. 
See Poore v. Kaufman, 44 Mont. 248, 258, 
t19; Pace 7.85: 

This section does not apply to the filing 
of grounds for contesting a will. State 
ex rel. Donovan v. District Court, 25 Mont. 
355, 363, 65 Pac. 120. 

A third party, who claimed to own 
property which had been attached to se- 
cure any judgment which might be recov- 
ered in an action, had such an interest in 
the subject-matter of the litigation as to 
entitle him to intervene and have his 
rights determined. Moreland v. Monarch 
Mining Co., 55 Mont. 419, 424, 178 Pae. 
175. 

The fact that a party claiming an inter- 
est in attached property may have a rem- 
edy, after seizure or sale, under section 
9273, or by an action in conversion or re- 


plevin, does not deprive him of his right 


to intervene in the action in which the 
attachment was procured. Moreland v. 
Monarch Mining Co., 55 Mont. 419, 425, 
Li 8sPach 1b: 

The purpose of this section is to avoid 
circuity of action and multiplicity of suits. 
Moreland v. Monarch Mining Co., 55 Mont. 
419, 425, 178 Pac. 175. 

A demurrer to a complaint in interven- 
tion will be sustained, where the inter- 
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vener’s notice of lien was so defective as 
not to support the lien, since the right to 
intervene is dependent upon the existence 
of a valid lien in the subject-matter of the 
action. Interstate Lumber Co. v. Magill- 
Nevin ete. Co., 57 Mont. 334, 188 Pac. 144. 


Cited: or applied as section 24, First Di- 
vision Compiled Statutes 1887, in Murphy 
v. Cannon, 18 Mont. 348, 45 Pac. 216; as. 
section 6496, Revised Codes, in State ex 
rel. Myersick v. District Court, 53 Mont. 
450, 454, 164 Pac. 546. 


Who may become interveners, see note 
in 14 Am. Dee. 162. 


The law of intervention, see note in 123 
A. S. R. 280. 

Right of taxpayer to intervene and de- 
fend in actions affecting his interest as 
citizen and taxpayer, see note in Ann. Cas, 
1913C, 911. 

Right of adverse claimant to intervene 
in action for partition, see note in 20 Ann. 
Cas. 82. 

Right of claimant of attached property 
to intervene in proceeding, see notes in 18 
Ann. Cas. 594; 23 L. R. A. (N. 8.) 536. 


Right of creditor of individual partner 
or of his estate to intervene in proceedings — 
for the settlement of the affairs of the 
partnership, see note in L. R. A. 1917B, 
1047. 


9089. Associates may be sued by name of association. When two or 
more persons, associated in any business, transact such business under a 
common name, whether it comprise the names of such persons or not, the 
associates may be sued by such common name, the summons in such 
cases being served on one or more of the associates; and the judgment in 
the action shall bind the joint property of all the associates, in the same 
manner as if all had been named defendants, and had been sued upon 
their joint lability. - 

Related sections: 9289, 9315. 

History: En. Sec. 439, p. 132, Se 
Stat.; re-en. Sec. 596, p. 157, Cod. Stat. 
1871: amd. Sec. 25, p. 44, L. 1877; re-en. 
Sec. 25, lst Div. Rev. Stat. 1879; re-en. 
Sec. 25, 1st Div. Comp. Stat. 1887; re-en. 
Sec. 590, C. Civ. Proc. 1895; re-en. Sec. 
6497, Rev. C. 1907. Cal. C. Civ. Proc. Sec.. 
388. 


This section having no application to 


parties plaintiff, an action may not be 
brought in a copartnership or firm name. 
Doll v. Hennessy Mercantile Co., 33 Mont. 
80, 86, 81 Pac. 625. 

A voluntary association of laborers may 
be sued in its common name; but, in the 
absence of a statute authorizing it, it 
cannot be sued in the name of its presi- 
dent. Vance v. McGinley, 39 Mont. 46, 49, 
101 Pac. 247. 


9090. When other parties must be brought in. The court may deter- 
mine any controversy between parties before it, when it can be done 
without prejudice to the rights of others, or by saving their rights; but 
when a complete determination of the controversy cannot be had without 
the presence of other parties, the court must then order them to be brought 
in. And when, in an action for the recovery of’real or persona: property, 
a person not a party to the action, but having an interest in the subject 
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thereof, makes application to the court to be made a party, it may order 
him to be brought in, by the proper amendment. 


History: Ap. p. Sec. 17, p. 45, Bannack 
Stat.; amd. Sec. 17, p. 137, L. 1867; re-en. 
Becs. 17, 18, p. 29, Cod. Stat. 1871; re-en. 
Sec. 26, p. 45, L. 1877; re-en. Secs. 26, 27, 
ist Div. Rev. Stat. 1879; re-en. Secs. 26, 27, 
lst Div. Comp. Stat. 1887; en. Sec. 591, 
C. Civ. Proc. 1895; re-en. Sec. 6498, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 389. 


To a suit by a taxpayer against the com- 
missioners and clerk of a county brought 
for the purpose of having the execution of 
a county printing contract enjoined, the 
successful bidder was an _ indispensable 
party, who, under this section, was right- 


fully permitted to intervene, and as such 
party was entitled to file, among other 
papers, an affidavit disqualifying the dis- 
trict judge for imputed bias and prejudice. 
State ex rel. Sherman v. District Court, 51 
Mont. 220, 224, 152 Pac. 32. 


Cited or applied as section 6498, Revised 
Codes, in Alywin vy. Morley, 41 Mont. 191, 
206, 108 Pac. 778; Albers v. Barnett, 53 
Mont. 71, 80, 161 Pac. 518. 


Use of cross bill or cross-complaint to 
bring in new parties, ‘see note in 26 L. R. A. 
(N. 83) 127. ' 


9091. Action by joint-tenant against his cotenant. If any person shall 
assume and exercise exclusive ownership over, or take away, destroy, lessen 
in value, or otherwise injure or abuse any property held in joint tenancy 
or tenancy in common, the party aggrieved shall have his action for the 
injury in the same manner as he would have if such joint tenancy or 
tenancy in common did not exist; provided, that nothing herein contained 
shall prevent one cotenant or joint-tenant, or any number of cotenants 
or joint-tenants acting together less than all, from entering on the common 
property at any point or points not then in the actual occupancy of the 
nonjoining cotenants or joint-tenants, and enjoying all rights of occupancy 
of the property, without waste; and in the case of mining property, from 
mining the same in a minerlike manner, and extracting, milling, and dis- 
posing of the ore from the common property, paying its or their own 
expenses, and subject to accounting to the nonjoining cotenant or joint- 
tenant for the net profits of such mining operations, if any made; and 
all liens for labor and materials incurred in such mining shall attach only 
to the undivided interest or interests of the working cotenants or joint- 
tenants, but nothing herein shall prevent or preclude the cotenant or joint- 
tenant, not joining in the operation of such mining property, from receiv- 
ing his, its, or their proportionate share of all ore or ores on the dump, 
upon payment or tendering payment of the actual cost of mining the same. 


History: Ap. p. Sec. 2, p. 454, Bannack 
Stat.; re-en. Sec. 2, p. 504, Cod. Stat. 1871; 
re-en. Sec. 771, 5th Div. Rev. Stat. 1879; 
re-en. Sec. 1295, 5th Div. Comp. Stat. 1887; 
amd. Sec. 592, C. Civ. Proc. 1895; en. Sec. 
1, p. 134, L. 1899; re-en. Sec. 6499, Rev. C. 
1907. 


To be excepted from the liabilities for 
injury under this section, a cotenant, en- 
tering upon mining property and enjoying 
the rights given by the proviso, must com- 
ply strictly with the obligations attached 
to the privilege of such entry. Butte & B. 
Co. v. Montana O. P. Co., 24 Mont. 125, 
137, 60 Pace. 1039. 

Unless a working cotenant brings him- 
self squarely within the provisos of this 
act, the law preserves to his non-working 
cotenant exactly the same actions against 
such working cotenant as he had before 
the act was in force. Butte & B. Co. v. 


Montana O. P. Co., 24 Mont. 125, 137 
60 Pac. 1039, 

Where one cotenant occupies mining 
property in compliance with the provisions 
of this act, the statute does not always 
give to another cotenant an equal right to 
mine elsewhere on the same claim. Butte 
& B. Co. v. Montana O. P. Co., 24 Mont. 
125, 137, 60 Pac. 1039. 


A cotenant, not joining in the operation 
of a mine, and suing for damages for the 
removal of ore therefrom through another 
mine, owned by his tenant in common, to 
which plaintiff had no right of access, was 
entitled to an injunction pendente lite to 
restrain such removal, though defendant 
offered to account for ore extracted there- 
from. Butte & B. Co. v.. Montana O. P. 
Co., 24 Mont. 125, 138, 60 Pac. 1039. 

The provisos of this act apply to co- 
tenants whose estates were in existence 
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when the law was passed, and, as to such 
estates, the act is an attempt to disturb 
or destroy vested rights, and is therefore 
inoperative and void. Butte & B. Co. v. 
Montana O. P. Co., 25 Mont. 41, 79, 63 
Pac. 825. 

A cotenant, whose apinte was created 
before the amendment of 1899 to his sec- 
tion became operative, is entitled to re- 
strain by injunction such mining and re- 
moval of ore from the common property 
by his cotenant as is therein prohibited, 
provided that the remedy at law is inade- 
quate and the threatened injury irrepara- 
ble. Butte & B..Co. v. Montana O. P. Co., 
25 Mont. 41, 80, 63 Pac. 825. 

Each tenant in common has the right to 
have mining property stand as it is until 
it is finally partitioned, and there must be 
a clear showing to justify a court in invad- 
ing this right and mining the property 
through a receiver. Heinze y. Klein- 
schmidt, 25 Mont. 89, 106, 63 Pac. 927. 

This act is inapplicable to a cotenancy 
created prior to its passage. Ayotte v. 
Nadeau, 32 Mont. 498, 512, 81 Pac. 145. 

An action for the reasonable value of 
the use and occupation of a city lot is 
maintainable by one cotenant against an- 
other as to the net profits resulting from 
such occupation, whether they be the re- 
sult of rents received from third persons 
holding under one cotenant, or from a 
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profitable use of the common property by 
the cotenant himself. Ayotte v. Nadeau, 
32 Mont. 498, 515, 81 Pac. 145. 

Tenants in common may contract with 
reference to the use of the common prop- 
erty. This is particularly the case under 
the statute, since their respective inter 
ests partake in great measure of the na- 
ture of estates in severalty. Ayotte v. 
Nadeau, 32 Mont. 498, 516, 81 Pac. 145. 

Cited or applied as section 592, Code of 
Civil Procedure, before amendment, in 
Anaconda Copper Min. Co. v. Butte & Bos- 
ton Min. Co., 17 Mont. 519, 524, 43 Pae. 
924; Red Mountain Consol. Min. Co. v. 
Esler, 18 Mont. 174, 177, 44 Pac. 523; 
Connole v. B. & M. Co., 20 Mont. 523, 526, 
52 Pac. 263; Harrigan v. Lynch, 21 Mont. 
36, 42, 52 Pac. 642; Butte & B. Co. v. 
Montana O. P. Co., 21 Mont. 539, 541, 52 
Pac. 375. 


Right of tenant in common paying mort- 
gage debt to enforce mortgage against co- 
tenant, see notes in 10 Ann. Cas. 282; Ann. 
Cas. 1912C, 1264; Ann. Cas. 1917A, 832. 

Right of tenant in common to maintain 
action of waste against cotenant, see note 
in 15 Ann. Cas. 271. 

Liability of tenant in common in sole 
possession to account for rents and profits 
in absence of express agreement, see note 
in 18 Ann. Cas. 1082. 


9092. Who may be sued on overdue negotiable instruments—Transfer. 


A holder of overdue ‘bills of exchange and promissory notes may sue all 
the parties thereto collectively or severally, but if any of the parties 
thereto, who are not primarily liable for the payment, shall tender the 
amount of principal, interest, and costs thereon, he shall transfer the 
paper, and if a judgment be rendered thereon, he shall assign the judg- 
ment to such party so making the tender; and in case of refusal he may 
be compelled to do so by summary proceedings, for that purpose instituted, 
in the district court of the district in which he shall reside. 


Related section: 9084. Cited or applied as section 593, Code of 
History: Hn. Sec. 593, ©. Civ. Proc. Civil Procedure, in Brownlee v. Young, 25 
1895; re-en. Sec. 6500, Rev. C. 1907. Mont. 38, 40, 63 Pac, 798. 


CHAPTER 7. 
PLACE OF TRIAL OF CIVIL ACTIONS. 


Certain Actions to Be Tried Where the Subject or Some Part Thereof 
Is Situated. 


Section 9093. 


9094. Other Actions—Where the Cause or Some Part Thereof Arose. 

9095. Place of Trial of Actions Against Counties. 

9096. Other Actions According to the Residence of the Parties. 

9097. Actions May Be Tried in Any County, Unless the Defendant Demand a 
Trial in the Proper County. 

9098. Place of Trial May Be Changed in Certain Cases. 

9099. When Judge Is Disqualified, Cause to Be Transferred. 

9100. Papers to Be Transmitted—Costs and Fees—Jurisdiction. 

9101. Proceedings After Judgment in Certain Cases Transferred. 

9102. Change of Place of Trial on Agreement of Parties. 

9103. Costs of Witnesses on Change of Place of Trial. 

9104. Costs of Trial as Between Counties. 
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9093. Certain actions to be tried where the subject, or some part 
thereof, is situated. Actions for the following causes must be tried in the 
county in which the subject of the action, or some part thereof, is situated, 


subject to the power of the court to change the place of trial as provided 


in this code: 


1. For the recovery of real property, or of an estate or an interest 
therein, or for the determination, in any form, of such right or interest, 


and for injuries to real property. 


2. For the partition of real property. 

3. For the foreclosure of all liens and mortgages on real property. 
Where the real property is situated partly in one county and partly in 
another, the plaintiff may select either of the counties, and the county so 
selected is the proper county for the trial of such action. 


History: Ap. p. Sec. 18, p. 46, Bannack 
stat.; en. Sec. 18, p. 137, L. 1867; re-en. 
Sec. 23, p. 30, Cod. Stat. 1871; re-en. Sec. 
56, p. 51, L. 1877; re-en. Sec. 56, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 56, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 610, C. Civ. 
Proc. 1895; re-en. Sec. 6501, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 392. 


This section does not contravene section 
11, article VIII, of the constitution. Book- 
walter v. Conrad, 15 Mont. 464, 39 Pac. 
573, 851. 

Proceedings to condemn water appro- 
priated for irrigation purposes may be 
brought and tried in the court in which 
the land is situated, though the water is 
to be taken in another county. City of 
Helena v. Rogan, 26 Mont. 452, 470, 68 
rac. 198. , 

This section has no application to an 
action to enforce the specific performance 
of a contract for the conveyance of real 
estate. Silver Camp Min. Co. v. Dickert, 
31 Mont. 488, 494, 78 Pac. 965, 3 Ann. Cas. 
1000, 67 L. R. A. 940. 


Cited or applied as section 6501, Revised 
Codes, in State ex rel. Interstate Lumber 
Co. v. District Court, 54 Mont. 602, 604, 
172 Pac. 1030. 


For text treatment of “Venue,” see Cal. 
Jur. and 27 R. C. L. 776. 

Venue of actions for injuries to land in 
one county caused by acts committed in 
another county, see note in 49 Am. Dec. 
476. 

Venue of condemnation proceedings for - 
land located in more than_one county, see 
note in 19 Ann. Cas. 984. 

Forum in which action must be brought 
for damages to realty, see notes in 3 Ann. 
Cas. 344; 21 Ann. Cas. 1814; Ann. Cas. 
1913E, 597. 

Proper venue of action to recover rent 
of realty, see note in Ann. Cas. 19120, 914. 

Venue of action to set aside transfer of 
realty as in fraud of creditors, see note in 
Ann. Cas. 1913D, 363. 


9094. Other actions—Where the cause or some part thereof arose. 


Actions for the following causes must be tried in the county where the 
cause, or some part thereof, arose, subject to the like power of the court 
to change the place of trial: 

1. For the recovery of a penalty or forfeiture imposed by statute; 
except that, when it is imposed for an offense committed on a lake, river, 
or other stream of water situated in two or more counties, the action may 
be brought in any county bordering on such lake, river, or stream, and 
opposite to the place where the offense was committed. 

2. Against a public officer, or person specially appointed to execute 
his duties, for an act done by him in virtue of his office; or against a 
person who, by his command or in his aid, does anything touching the 
duties of such officer. 


History: En. Sec. 19, p. 46, Bannack 57, p. 51, L. 1877; re-en. Sec. 57, 1st Div. 


Stat.; re-en. Sec. 19, p. 137, L. 1867; re-en. 
Sec. 24, p. 31, Cod. Stat. 1871; re-en. Sec. 


Rev. Stat. 1879; re-en. Sec. 57, ist Div. 
Comp. Stat. 1887; re-en. Sec. 611, C. Civ. 
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Proc. 1895; re-en. Sec. 6502, Rev. C. 1907. such acts were done; and, if the plaintiff 
Cal. C. Civ. Proc. Sec. 393. selects another place of trial, the defend- 


. : ‘ ant has no absolute right to have it 
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state penitentiary, for tortious acts alleged an ‘ g Res 
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is properly triable in the county where 268, Ann. Cas..19120, 36. 


9095. Place of trial of actions against counties. An action against a 
county may be commenced and tried in such county, unless such action is 
brought by a county, in which case it may be commenced and tried in any 
county not a party thereto. 


History: Ap. p. Sec. 58, p. 52, L. 1877; Cited or applied as section 6503, Revised 
re-en. Sec. 58, 1st Div. Rev. Stat. 1879; Codes, in State ex rel. Interstate Lumber 
re-en. Sec. 58, lst Div. Comp. Stat. 1887; Co. v. District Court, 54 Mont. 602, 604, 
amd. Sec. 612, C. Civ. Proc. 1895; re-en. 172 Pac. 1030. 

Sec. 6503, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 394. 


9096. Other actions, according to the residence of the parties. In all 
other cases the action shall be tried in the county in which the defendants, 
or any of them, may reside at the commencement of the action, or where 
the plaintiff resides, and the defendants, or any of them, may be found; or, 
if none of the defendants reside in the state, or, if residing in the state, 
the county in which they so reside be unknown to the plaintiff, the. same 
may be tried in any county which the plaintiff may designate in his com- 
plaint; and if any defendant or defendants may be about to depart from 
the state, such action may be tried in any county where either of the 
parties may reside, or service be had. Actions upon contracts may be 
tried in the county in which the contract was to be performed, and actions 
for torts in the county where the tort was committed; subject, however, 
to the power of the court to change the place of trial as provided in this 
code. 


History: Ap. p. Sec. 20, p. 46, Bannack the railroad upon which plaintiff was em- 
Stat.; amd. Sec. 20, p. 138, L. 1867; en. ployed was lying within a _ particular 
Sec. 25, p. 31, Cod. Stat. 1871; re-en. Sec. county, and, at the time of the injury, the 
59, p. 52, L. 1877; re-en. Sec. 59, Ist Div. plaintiff was in the service of the defend- 
Rev. Stat. 1879; re-en. Sec. 59, 1st Div. ant upon said railroad, as such averments 
Comp. Stat. 1887; re-en. Sec. 613, C. Civ. sufficiently state the county in which the 
Proc. 1895; re-en. Sec. 6504, Rev. C. 1907. contract of employment was to be per- 


Cal. C. Civ. Proc. Sec. 395. formed. Oels v. Helena & Livingston 8S. & 
R. Co., 10 Mont. 524, 526, 26 Pac. 1000. 
Where the complaint contained two Where the complaint is silent as to the 


causes of action in tort, in the first of place where the contract sued on was to 
which the county in which the tort was be performed, and the defendant, upon 
committed was stated, while in the second appearing, demurs and moves for a change 
it was not, a change of venue was prop- of the place of trial to the county of his 
erly granted to the county of defendant’s residence, which is resisted on the ground 
residence on the second cause of action, of convenience of witnesses, it is error for 
and the defendant’s right to such change the court to deny the motion without preju- 
could not be abridged by reason of the dice to its renewal after answer filed, as 
fact that the first cause of action was+ the defendant’s right to a change of venue 
properly triable in the county where the must be determined by the conditions 
action was commenced. Yore v. AD existing at the time he first appears in the 
10 Mont. 304, 310, 25 Pac. 1039. action, and the convenience of witnesses 

In an action for personal injuries sus- as a ground for retaining the action in 
tained by an employee of a railroad com- the county where it was commenced can 
pany, a change of venue will not be _ not be considered until after answer. Wal- 
granted to the county of defendant’s resi- lace v. Owsley, 11 Mont. 219, 220, 27 Pac. 
dence, where the complaint averred that 790. 
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Actions on an account should be brought 
in the county in which the defendants, or 
some of them, reside, or in the county in 
which plaintiff resides and in which de- 


-fendants, or any of them, may be found. 


5 


McDonnell v. Collins, 19 Mont. 372, 373, 
48 Pac. 549. 

Granting or refusing to grant a change 
of venue on the ground of residence is a 
judicial act when done by a district court, 
reviewable on appeal from the final judg- 
ment. State ex rel. Independent Pub. Co. 
v. Smith, 23 Mont. 329, 331, 58 Pac. 867. 
See State ex rel. Woodward v. District 
Court, 53 Mont. 358, 359, 163 Pac. 1149. 

Where, at the time suit was brought in 
B. county, where plaintiff resided, on a 


cause of action included within this sec- | 


tion, defendant was a bona fide resident of 
V. county, in which he was served, de- 
fendant was entitled to a change of venue 
to V. county as a matter of right. Bond 
v. Hurd, 31 Mont. 314, 317, 78 Pac. 579, 
3 Ann. Cas. 566. 

Where two of the three causes of action 
alleged in a complaint were actions on an 
open account for medical services rendered 
in B. county, and not on express contracts 
to render such services, plaintiff was not 
entitled to sue thereon in B. county. Bond 
v. Hurd, 31 Mont. 314, 317, 78 Pac. 579, 
3 Ann. Cas. 566. 

Where the object of a suit is to redeem, 
the action is one in personam. State ex 
rel. Schatz v. District Court, 40 Mont. 173, 
176, 105 Pac. 554. 

Although an action to redeem from a 
mortgage on real property should have 
been brought in the county in which the 
mortgagee resided, yet where it was insti- 
tuted in the county in which the mort- 
gagor had his residence, but defendant 
failed to ask for a change of venue to his 
home county, as he could have done under 
the next succeeding section, the court in 
which the suit was commenced had juris- 
diction to try it. State ex rel. Schatz v. 
District Court, 40 Mont. 173, 177, 105 Pae. 
554. 

This section expressly provides that, if 
none of the defendants reside in this state, 
an action may be tried in any county 
which the plaintiff may designate in his 
complaint. As to what are styled local 
actions—such, for example, as those relat- 
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ing to interests in lands—usually the 
venue or place of trial is the district or 
the county where the subject-matter les. 
But in general, transitory actions may be 
tried wherever personal service can be 
made on the defendant. State ex rel. 
Mackey v. District Court, 40 Mont. 359, 
366, 106 Pac. 1098, 135 Am. St. Rep. 622. 

Where men are employed to work at a 
mine, and no place of payment is men- 
tioned, an action for wages may be tried 
in the county where the mine is situated; 
that being the place of performance. State 
ex rel. Coburn vy. District Court, 41 Mont. 
84, 86, 108 Pac. 144. 

The last sentence of this section should 
be read to mean that actions upon con- 
tracts must (not may) be tried in the 
county in which the contract was to be 
performed, and actions for torts in the 
county where the tort was committed. 
State ex rel. Interstate Lumber Co. v. 
District Court, 54 Mont. 602, 604, 172 Pac. 
1030. 

The term “contract,” as used in this sec- 
tion, not being limited in meaning either 
by the context or by any qualifying word, 
must be accepted in its broadest signifi- 
cation, and as including every kind of 
contract, whether express or implied. State 
ex rel. Interstate Lumber Co. v. District 
Court, 54 Mont. 602, 607, 172 Pac. 1030. 

Where a contract of indemnity did not 
designate any specific place for payment. 
in case of loss to the insured, defendant 
company was required to make payment 
at the place of business or residence of the 
insured, and the county wherein such place 
was situate was the place of trial of an 
action by the insured to recover for loss 
sustained, and a motion for change of 
venue to the county of defendant surety 
company’s residence was properly denied. 
State ex rel. Western A. & I. Co. v. Dis- 
trict Court, 55 Mont. 330, 333, 176 Pac. 
613. 

Cited or aplied as section 6504, Revised 
Codes, in State ex rel. Stephens v. District 
Court, 43 Mont. 571, 573, 118 Pac. 268, 
Ann. Cas. 19120, 343. 


Offense of desertion or failure to provide 
for wife or family as affected by residence 
of parties, see note in 47 L. R. A. (N. 8S.) 
218. 


Actions may be tried in any county, unless the defendant 


demands a trial in the proper county. If the county in which the action 
is commenced is not the proper county for the trial thereof, the actior 


may, notwithstanding, be tried therein, unless the defendant, at the 


time 


he appears and answers or demurs, files an affidavit of merits, and 
demands, in writing, that the trial be had in the proper county. 


History: En. Sec. 61, p. 53, L. 1877; 
re-en. Sec. 61, 1st Div. Rev. Stat. 1879; 


Code Civ. Proc.—8 


re-en. Sec. 61, lst Div. Comp. Stat. 
re-en. Sec. 614, C. Civ. Proc. 1895; 


1887; 
re-en. 
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Sec. 6505, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 396. 


The “affidavit of merits,’ mentioned in 
this section, is not the same as that re- 
quired for relief from a default judgment, 
under section 9187; the latter must set 
forth the merits of the defense. State ex 
rel. Stephens v. District Court, 43 Mont. 
571, 575, 118 Pac. 268, Ann. Cas. 1912C, 
343. 

The affidavit of merits required by this 
section, on demand for a change in the 
place of trial, need not set forth the facts 
relied upon by the defendant as a defense 
to the action, but is sufficient if it contains 
the statement “that the defendant has 
fully and fairly stated the case to his 
counsel, and that he has a good and sub- 
stantial defense upon the merits in the 
action, as he is advised by his counsel and 
verily believes.” State ex rel. Stephens 
v. District Court, 43 Mont. 571, 576, 118 
Pac. 268, Ann. Cas. 1912C, 343. 

A motion for a change of venue, on the 
ground that the action was not commenced 
in the proper county, must be made by 
defendant upon his first appearance. State 
ex rel. Interstate Lumber Co. v. District 
Court, 54 Mont. 602, 608, 172 Pac. 1030. 

The right to have a cause tried in a 
particular county is a personal privilege, 
which one may waive expressly or by im: 
plication, and in the absence of a timely 


9098. Place of trial may be changed in certain cases. 
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[Part IIL 


application, on the part of defendant, the 
plaintiff is entitled to have the cause tried 
in the county of his residence. State ex 
rel, Williams v. District Court, 56 Mont. 
478, 479, 185 Pac. 458. 


This section is analogous to a statute 
of limitations, and where, by reason of 
fault of the agency or means selected for 
transmitting the papers, as when trans- 
mitted by mail and there is a delay in han- 
dling the same, if the delay is beyond the 
statutory time for the filing thereof, the 
privilege of the transfer of the venue al- 
lowed by this section is lost. State ex rel. 
Williams v. District Court, 56 Mont. 478, 
479, 185 Pac. 458. 

Cited or applied as section 61, First Di- 
vision Compiled Statutes 1887, in Book- . 
walter v. Conrad, 15 Mont. 464, 39 Pac. 
573, 851; as section 614, Code of Civil 
Procedure, in McDonnell v. Collins, 19 
Mont. 372, 48 Pac. 549; State ex rel. Inde- 
pendent Pub. Co. v. Smith, 23 Mont. 329, 
331, 58 Pac. 867; as section 6505, Revised 
Codes, in State ex rel. Schatz v. District 
Court, 40 Mont. 173, 177, 105 Pac. 554; 
State ex rel. Jacobs v. District Court, 48 
Mont. 410, 414, 138 Pac. 1091; Crawford 
v. Pierse, 56 Mont. 371, 375, 185 Pac. 315. 


Constitutional right of party defendant 
to be sued in county of his residence, see 
note in Ann. Cas. 1912C, 614. 


The court or 


judge must, on motion, change the place of trial in the following cases: 
1. When the county designated in the complaint is not the proper 


county. 


2. When there is reason to believe that an impartial trial cannot be 


had therein. 


3. When the convenience of witnesses and the ends of justice would 


be promoted by the change. 


4. When, from any cause, the judge is disqualified from acting; but 


in case the parties shall agree in writing upon another district judge, or 
upon a member of the bar as judge pro tempore, as provided for by the 
constitution; or if any qualified district judge shall be called in and shall, 
within thirty days after the motion is made, appear and assume jurisdic- 
tion of the cause and of all matters and proceedings therein, no change of 
the place of trial shall be made. If such judge shall so appear he shall be 
vested with, and shall exercise, in said cause, all the authority of the judge 
of the district in which said action or proceeding may be pending. 


History: Ap. p. Sec. 21, p. 46, Bannack Sec. 6506, Rev. C. 1907. Cal. C. Civ. Proc. 
Stat; amd. Ch. 8, L. 3d Session 1866 which Sec. 397. ; 
was set aside by Act of Congress of March 


2, 1867; amd. Sec. 1, p. 68, L. 1867; amd. An order refusing an application for a 


Sec. 27, p. 31, Cod. Stat. 1871; re-en. Sec. 
62, p. 53, L. 1877; re-en. Sec. 62, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 62, 1st Div. 
Comp. Stat. 1887; amd. Sec. 615, C. Civ. 
Proc. 1895; en. Ch. 2, Ex. L. 1903; re-en. 


change of venue will not be set aside in 
the absence of an abuse of judicial discre- 
tion. Territory v. Corbett, 3 Mont. 50, 56; 
Kennon v. Gilmer, 5 Mont. 257, 261, 5 Pac. 
847, 51 Am. Rep. 45; Territory v. Manton, 
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8 Mont. 95, 102, 19 Pac. 387; In re Davis’ 
Estate, 11 Mont. 1, 23, 27 Pac. 342; State 
Pecos Hawk, 22 Mont. 33, 52, 55 Pac. 

The power of courts to grant changes of 
venue is limited to the exercise of a judi- 
cial discretion, on good cause shown, 
which must consist of facts beyond the 
mere opinion and conclusions of the party 
making the affidavits. Kennon v. Gilmer, 
5 Mont. 257, 261, 5 Pac. 847, 51 Am. Rep. 
45. See Territory v. Manton, 8 Mont. 95, 
102, 19 Pac. 387. 

In the expression “place of trial,” as 
used in statutes of this character, the 
word “place” primarily means county, and 
not the immediate place where the trial 
court sits. In this connection it is equiv- 
alent to neighborhood or place of a crime, 
or a cause of action, or the political di- 
vision within which a jury must be gath- 
ered for the trial, and is synonymous with 
the word “venue.” State ex rel. Sackett 
v. Thomas, 25 Mont. 226, 237, 64 Pac. 503. 

The provisions of this section are man- 
datory, and require the district court to 
change the venue, but only after a motion 
has been filed and a showing made as re- 
quired by the particular subdivision of the 
section under which the change of venue 
is sought. The court cannot act of its own 
motion, for, while a party may have an 
absolute right to a change of venue, it is 
a right that he may waive, and the court is 
without authority to invoke the statute in 
his behalf. State ex rel. Gnose v. District 
Court, 30 Mont. 188, 189, 75 Pac. 1109. 

This section does not apply to contempt 
proceedings. State ex rel. Boston & M. 
Co. v. Harney, 30 Mont. 193, 196, 76 Pac. 
10; State ex rel. Carleton v. District 
Court, 33 Mont. 138, 141, 82 Pac. 789, 8 
Ann. Cas. 572. 

This section is not in conflict with the 
constitution. State ex rel. Anaconda C. M. 
Co. v. Clancy, 30 Mont. 529, 77 Pac. 312. 

It is not contemplated by this section 
that a motion for a change of judge shall 
be made, and such motion, if made, is of 
no effect, and could properly be disre- 
garded altogether. State ex rel. Durand 
v. District Court, 30 Mont. 547, 549, 77 
Pac. 318. 

Notice of motion for change of place of 
trial is not required to be given to the 
adverse party. State ex rel. Jenkins v. 
District Court, 32 Mont. 595, 598, 81 Pac. 
351; State ex rel. Lohman v. District 
Court, 49 Mont. 247, 249, 141 Pac. 659. 

In the event that a judge is disqualified, 
that a motion is made for a change of 
venue, and that no qualified judge appears 
within thirty days to try the case, the 
motion is suspended for that length of 
time, at the expiration of which the trans- 
fer may be demanded, but the moving 
party is not bound to demand it; and if 
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he does not, but thereafter has the cause 
set for hearing, he must be conclusively 
presumed to have waived the right to have 
it transferred. Bean v. Missoula Lumber 


Co., 40 Mont. 31, 35, 104 Pac. 869. 


When a judge is disqualified in any 
cause for any of the reasons enumerated 
in the statute, and a motion is made to 
transfer it, the moving party is entitled 
to have the transfer made, subject, how- 
ever, to the proviso that, if a qualified 
judge is called to try it, and appears for 
that purpose, within thirty days, no trans- 
fer may be made. The motion is thus held 
suspended for this’ length of time. Bean 
v. Missoula Lumber Co., 40 Mont. 31, 35, 
104 Pac. 869; State ex rel. Lohman v. 
District Court, 49 Mont. 247, 251, 141 Pac. 
659. 

In all cases where the venue is properly 
laid, the court may change the place of 
trial where there is reason to believe that 
an impartial trial cannot be had in the 
county first selected, or when the con- 
venience of witnesses and the ends of jus- 
tice would be promoted by the change, or 
when the judge is disqualified. State ex 
rel. Stephens v. District Court, 43 Mont. 
571, 578, 118 Pac. 268, Ann. Cas, .19120, 
343. 

Where a district judge called in to try 
a case, because of the disqualification of 
the presiding judge, fails to appear and 
assume jurisdiction within thirty days 
after filing of the motion for change of 
venue, the presiding judge must change 
the place of trial. State ex rel. Lohman 
v. District Court, 49 Mont. 247, 251, 141 
Pac. Os. 

Where a judge has been invited to sit 
at the trial of a cause, after the filing of 
an affidavit disqualifying the regular trial 
judge, such invited judge must have failed 
for thirty days to sit as proposed, before 
an order for a change of venue may be 
made, the parties to the action having 
first been given an opportunity to agree 
upon another judge or a judge pro tem- 
pore; otherwise a change of venue may be 
made only on motion. State ex rel. Sell v. 
District Court, 52 Mont. 457, 459, 158 Pac. 
1018. 

Where an affidavit of disqualification for 
imputed bias was filed in a district having 
three judges, it was the duty of the judge | 
to call in another judge of his district to 
preside, and he had no power to grant a 
change of venue until he had done so, and 
the judge who was called in had failed to 
appear and assume jurisdiction for thirty 
days after the motion was made. State 
ex rel. Wooster v. District Court, 58 Mont. 
50, 52, 190 Pac. 133. 

This section and section 8868 are com- 
panion sections and are to be construed 
together. State ex rel. Wooster v. District 
Court, 58 Mont. 50, 52, 190 Pac. 133. 
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Cited or applied as section 62, First Di- 
vision Compiled Statutes 1887, in Book- 
walter v. Conrad, 15 Mont. 464, 39 Pace. 
573, 851; Harris v. Ramsay, 16 Mont. 302, 
40 Pac. 589; as section 615, Code of Civil 
Procedure, before amendment, in State ex 
rel, Independent Pub. Co. v. Smith, 23 
Mont. 329, 331, 58 Pac. 867; as amended, 
in State ex rel. Boston & M. Co. v. Harney, 
30 Mont. 198, 196, 76 Pac. 10; State ex rel. 
Carleton v. District Court, 33 Mont. 138, 
141, 82 Pac. 789, 8 Ann. Cas. 572; as sec- 
tion 6506, Revised Codes, in State ex rel. 
Interstate Lumber Co. v. District Court, 54 
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Mont. 602, 604, 172 Pac. 1030; State ex 
rel. Western A. & I. Co. v. District Court,’ 
55 Mont. 330, 334, 176 Pac. 613. 


Authorities on change of venue are col- 
lated in 74 Am. Dee. 241. ; 

Change of venue on application of state 
as matter of right or of discretion, see 
note in 21 Ann. Cas. 1203. 

Prohibition against court proceeding 
with case in which it erroneously denied 
a change of venue, see notes in 2 L. R. A. 
(Ne 8.). 395; Li. -R.cA. TOLER OL aaa 
Cas. 1913D, 596. 


9099. When judge is disqualified, cause to be transferred. If an action 


or proceeding is commenced or pending in a court, and the judge or 
justice thereof is disqualified from acting as such, or if, from any cause, 
the court orders the place of trial to be changed, it must be transferred 
for trial to a court the parties may agree upon by stipulation in writing, 
or made in open court and entered in the minutes; or, if they do not so 
agree, then to the nearest court where the like objection or cause for 


making the order does not exist, as follows: 
1. Ifin a district court, to another district court. 
2. - If in a justice’s court, to another justice’s court in the same county. 


History: En. Sec. 63, p. 53, L. 1877; 
re-en. Sec. 63, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 63, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 616, C. Civ. Proc. 1895; re-en. 
Sec. 6507, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 398. 


This section is a general statute, ap- 
plicable to changes effected for any cause 
for which a change of venue may be had. 


State ex rel. Lohman v. District Court, 49° 


Mont. 247, 251, 141 Pac. 659. 

Where a district judge is disqualified 
for imputed bias, and the judge called in 
,to. sit in his place fails, for thirty days 
after motion for change of venue has been 
filed, to appear and assume jurisdiction of 
the case, the former must transfer it to 
the nearest district court of another judi- 
cial district. State ex rel. Lohman v. 
District Court, 49 Mont. 247, 251, 141 Pac. 
659. 


9100. Papers to be transmitted—Costs and fees—Jurisdiction. 


Under this section and section 9105, 
where a change of venue, for disqualifica- 
tion of the presiding judge, is required, by 
the filing of a disqualifying affidavit, the 
cause must be transferred to the “nearest 
district court” of another judicial district, 
and that is the one that can be reached 
by the shortest route of travel in the usual 
mode of travel. State ex rel. Lohman v. 
District Court, 49 Mont. 247, 251, 141 Pae. 
659. 

Cited or applied as section 616, Code of 
Civil Procedure, in State ex rel. Carleton v. 
District Court, 33 Mont. 138, 142, 82 Pac. 
789, 8 Ann. Cas. 752; as section 6507, Re- 
vised Codes, in State ex rel. Sell v. Dis- 
trict Court, 52 Mont. 457, 459, 158 Pac. 
1018; State ex rel. Wooster v. District 
Court, 58 Mont. 50, 52, 190 Pac. 133. 


When 


an order is made transferring an action or proceeding for trial, the clerk 
of the court, or justice of the peace, must transmit the pleading and papers 
therein to the clerk or justice of the court to which it is transferred. The 
costs and fees thereof, and of filing the papers anew, must be paid by the 
party at whose instance the order was made. The court to which an 
action or proceeding is transferred has and exercises over the same the like 
jurisdiction as if it had been originally commenced therein. 


History: En. Sec. 64, p. 53, L. 1877;  re-en. Sec. 617, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 64, Ist Div. Rev. Stat. 1879; Sec. 6508, Rev. C. 1907. Cal. C. Civ. Proc. 


re-en. Sec. 64, 1st Div. Comp. Stat. 1887; Sec. 399. 
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9101. Proceedings after judgment in certain cases transferred. When 
an action or proceeding affecting the title to or possession of real estate 
has been brought in or transferred to any court of a county other than the 
county in which the real estate, or some portion of it, is situated, the 
clerk of such court must, after final judgment therein, certify, under his 
seal of office, and transmit to the corresponding court of the county in 
which the real estate affected by the action is situated, a copy of the judg- 
ment. The clerk receiving such copy must file, docket, and record the 
judgment in the record of the court, briefly designating it as a Judgment 
Peamercrred JTOM ........:. court (naming the proper court). 


History: En. Sec. 65, p. 54, L. 1877;  re-en. Sec. 618, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 65, Ist Div. Rev. Stat. 1879; Sec. 6509, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 65, 1st Div. Comp. Stat. 1887; Sec. 400. 


9102. Change of place of trial on agreement of parties. All the 
parties to an action, by stipulation or by consent in open court, entered 
in the minutes, may agree that the place of trial may be changed to any 
county in the state. Thereupon the court must order the change as 
agreed upon. 

History: En. Sec. 619, ©. Civ. Proc. Cited or applied as section 619, Code of 


1895; re-en. Sec. 6510, Rev. C. 1907. Civil Procedure, in State ex rel. Sackett 
v. Thomas, 25 Mont. 226, 237, 64 Pac. 503. 


9103. Costs of witnesses on change of place of trial. Where an 
affidavit is filed disqualifying a judge, as provided in the fourth sub- 
division of section 9098, after the action or proceeding is set for trial or 
hearing, the party filing the same shall pay to the opposite party all costs 
necessarily incurred in securing the attendance of witnesses between the 
date the order was made fixing the day of hearing or trial and the time 
the affidavit was filed, and such costs so paid shall not be recoverable in 
the action or proceeding. 


‘History: En. Sec. 1, Ch. 5, Ex. L. 1903; Civil Procedure, in State ex rel. Carleton v. 
re-en. Sec. 6511, Rev. C. 1907. District Court, 33 Mont. 138, 150, 82 Pac. 


Re 
Cited and applied as section 620, Code of i ete enna 


9104. Costs of trial as between counties. In case of a change of the 
place of trial from one county to another, as provided for in section 9098 
of this code, the county in which the action or proceeding is tried shall 
recover from the county in which the action was commenced all additional 
costs or expenses that may have been incurred by such county by reason of 
extra jurors or bailiff’s fees, or other court expenses incurred by such 
county by reason of the hearing or trial of said action, motion, or pro- 
ceeding; such extra costs shall be allowed by the court, and the clérk of 
the court of such county shall certify the same to the board of county com- 
missioners of the county in which said action, motion, or proceeding was 
commenced, and said board shall allow and cause the same to be paid. 


History: En. Sec. 1, Ch. 5, Ex. L. 1903; District Court, 33 Mont. 138, 150, 82 Pac 
re-en. Sec. 6512, Rev. C. 1907. 789, 8 Ann. Cas. 752. 


Cited or applied as section 621, Code of County chargeable with expense of trial 
Civil Procedure, in State ex rel. Carleton v. in case of change of venue, see note in 
‘Ann. Cas. 1913B, 187. 
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MANNER OF COMMENCING SUIT. 


CHAPTER 8. 
MANNER OF COMMENCING CIVIL ACTIONS—SERVICE OF SUMMONS. 


Section 9105. Actions—How Commenced. 


9106. Complaint—How Indorsed—When Summons May Be Issued, and How 
Waived. 

9107. Summons—How Issued, Directed, and What to Contain. 

9108. Alias Summons—Manner and Time of Issuing. 

9109. Notice of the Pendency of an Action Affecting the Title to Real Property. 

9110. Summons—How Served and Returned. 

9111. Summons—How Served. 

9112. Service of Summons on Certain Corporations—Made on Secretary of 
State. 

9113. When and How Service is Made—Fee for Service. 

9114. Duty of Secretary of State. 

9115. Service to Be Deemed Personal. 

9116. Service of Other Notices. 

9117. Publication of Summons. 

9118. Manner of Publication. 

9119. What Summons for Publication to Contain. 

9120. Sheriff to Serve Papers Sent by Mail. 

9121. Proceedings When Only Part of the Defendants are Served. 

9122. Proof of Service—How Made. 

9123. When Jurisdiction of Action Acquired. 

9124. Return of Summons. 


9105. Actions—How commenced. Civil actions in the courts of record 
of this state are commenced by filing a complaint. 


Related section: 9047. 

History: Ap. p. Sec. 22, p. 47, Bannack 
Stat.; re-en. Sec. 28, p. 32, Cod. Stat. 1871; 
amd. Sec. 66, p. 54, L. 1877; re-en. Sec. 66, 
1st Div. Rev. Stat. 1879; re-en. Sec. 66, 
1st Div. Comp. Stat. 1887; amd. Sec. 630, 
C. Civ. Proc. 1895; re-en. Sec. 6513, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 405. 


A complaint filed within six years con- 
fers jurisdiction, though the summons is 
not served within that time. Haupt v. 
Burton, 21 Mont. 572, 577, 55 Pac. 110, 69 
Am. St. Rep. 698. 

Until a complaint is filed in a civil 
action, no action is commenced or can be 


pending. State ex rel. Working v. Mayor, 
43 Mont. 61, 64, 114 Pac. 777. 


The district court is a court of general 
jurisdiction, and has power to hear and 
determine all classes of cases, except petty 
cases, of which exclusive jurisdiction is 
given justices of the peace and police 
courts by the constitution; but it can 
acquire jurisdiction of a particular civil 
ease only by the filing of a written com- 
plaint. Crawford v. Pierse, 56 Mont. 371, 
377, 185 Pac. 315, 7 A. L. BR. 1678, 

Cited or applied as section 6513, Re- 


vised Codes, in American Surety Co. v. 
Kartowitz, 54 Mont. 92, 94, 166 Pac. 685. 


9106. Complaint—How indorsed—When summons may be issued, and 
how waived. The clerk must indorse on the complaint the day, month, 
and year that it is filed, and at any time within one year thereafter the 
plaintiff may have summons issued; and if the action be brought against 
two or more defendants, who reside in different counties, may have sum- 
mons issued for each of such counties at the same time. But at any time 
within one year after the complaint is filed, the defendant may, in writing, 
or by appearing and answering or demurring, waive the issuing of sum- 
mons; or, if the action be brought upon a joint contract of two or more 
defendants, and one of them has appeared within the year, the other or 
others may be served or appear after the year at any time before trial. 


History: Ap. p. Sec. 23, p. 47, Bannack Stat. 1887; re-en. Sec. 631, C. Civ. Proc. 
Stat.; re-en. Sec. 23, p. 139, L. 1867; re-en. . 1895; re-en. Sec. 6514, Rev. C. 1907. Cal. 
Sec. 29, p. 32, Cod. Stat. 1871; en. Sec. 67, OC. Civ. Proc. Sec. 406. 


p. 54, L. 1877; re-en. Sec. 67, 1st Div. Rev. For text treatment of “Process,” 
: , : see Cal. 
Stat. 1879; re-en. Sec. 67, Ist Div. Comp. j;.. o14 01 R. G. L. 1258. : 


118 


Ch. 8] MANNER OF COMMENCING SUIT. [9107, 9108 

9107. Summons—How issued, directed, and what to contain. The 
summons must be directed to the defendant, signed by the clerk, and 
issued under the seal of the court, and must contain: The names of the 
parties to the action, the court in which it is brought, and the county in 
which the complaint is filed, and must be substantially as follows: 

(Title of court and cause.) 

The State of Montana to the above-named defendant: 


You are hereby summoned to answer the complaint in this action which 
is filed in the office of the clerk of this court, a copy of which is herewith 
served upon you, and to file your answer and serve a copy thereof upon 
the plaintiff’s attorney within twenty days after the service of this sum- 
mons, exclusive of the day of service; and in case of your failure to appear 
or answer, judgment will be taken against you by default for the relief 


demanded in the complaint. 


Witness my hand and the seal of said court, this .... 


2 FCO) fares pr 


The name of the plaintiff’s attorney must be indorsed on the summons. 


History: Ap. p. Sec. 24, p. 47, Bannack 
Stat.; re-en. Sec. 30, p. 32, Cod. Stat. 1871; 
amd. Sec. 68, p. 54, L. 1877; re-en. Sec. 68, 
1st Div. Rev. Stat. 1879; re-en. Sec. 68, 
1st Div. Comp. Stat. 1887; en. Sec. 632, 
C. Civ. Proc. 1895; re-en. Sec. 6515, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 407. 


The language of this section is manda- 
tory, and must be substantially complied 
with. Dyas v. Keaton, 3 Mont. 495, 498; 
Sawyer v. Robertson, 11 Mont. 416, 421, 
28 Pac. 456; Sharman v. Huot, 20 Mont. 
555, 557, 52 Pac. 558, 63 Am. St. Rep. 645; 
In re Farrell, 36 Mont. 254, 263, 92 Pac. 
785; Duluth Brewing & Malting Co. v. 
Allen, 51 Mont. 89, 92, 149 Pac. 494. 


A district court summons is void if 
issued without the seal of the court, where 
the statute provides that it “must be is- 
sued under the seal of the court,” and no 
jurisdiction of the defendant is acquired 
by the service thereof. Choate v. Spen- 
cer, 13 Mont. 127, 132, 32 Pac. 651, 40 Am. 
St. Rep. 425, 20 L. R. A. 424. See Burke 
v. Interstate Sav. & Loan Assn., 25 Mont. 
315, 328, 64 Pac. 879, 87 Am. St. Rep. 416; 
Kipp v. Burton, 29 ‘Mont. 96,99; 103, 74 
Pac. 85, 101 Am. St. Rep. 544, Ba Tes 
325; In re Farrell, 36 Mont. 254, 263, 92 
Pac. 785. 


The signature of the clerk is a matter 
of substance, and a fundamental part of 
the summons, without which there is no 
summons. Sharman vy. Huot, 20 Mont. 
555, 557, 52 Pac. 558, 63 Am. St. Rep. 645; 
In re Farrell 36 Mont. 254, 263, 92 Pac. 
785. See Kipp v. Burton, 29 Mont. 96, 
103, 74 Pae. 85, 101 ote St. Rep. 544, 63. 
L. BR. A. 325. 

A summons entitled in the wrong county 
is void and will not support an attach- 
ment. Duluth Brewing & Malting Co. v. 
Allen, 51 Mont. 89, 92, 149 Pac. 494. 


The purpose of the requirement of this 
section, that the name of plaintiff’s attor- 
ney must be indorsed on the summons, is 
to advise defendant who plaintiff’s attor- 
ney is, so that he may know to whom 
notice must be given of any step he may 
desire to take in his defense. State ex 
rel. Jerry v. District Court, 57 Mont. 328, 
188 Pac. 365. 

Cited or applied as section 632, Code of 
Civil Procedure, in Mantle v. Casey, 31 
Mont. 408, 413, 78 Pac. 591; Yellowstone 
Park R. R. Co. v. Bridger Coal Co., 34 
Mont. 545, 554, 87 Pac. 963, 115 Am. St. 
Rep. 546, 9 Ann. Cas. 470; as section 6515, 
Revised Codes, in State ex rel. Thompson 
v. District Court, 57 Mont. 432, 188 Pac. 
902. 


9108. Alias summons—Manner and time of issuing. If the summons 


is returned without being served on any or all of the defendants, or part 
of defendants, or if it has been lost, the clerk, upon demand of the plain- 
tiff, or his attorney, accompanied by a statement in writing filed with the 
clerk that said summons has been lost, or has not been served upon any or 
all of the defendants, shall issue an alias summons in the same form as 
the original, but no such alias summons shall be issued after the expiration 
of three years from the filing of the complaint; provided, that this act 
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shall not be construed to affect pending actions in which more than one 


MANNER OF COMMENCING SUIT. 


[Part IIL 


year has elapsed since the filing of the complaint. 


History: Ap. p. Sec. 69, p. 55, L. 1877; 
re-en. Sec. 69, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 69, lst Div. Comp. Stat. 1887; 
amd. Sec. 633, C. Civ. Proc. 1895; en. Sec. 
1, p. 143, L. 1899; re-en. Sec. 6516, Rev. 


in fact, but was the first valid summons 
issued in the action, and could not give 
legal effect to an attachment issued and 
served prior to its issuance. Duluth Brew- 
ing & Malting Co. v. Allen, 51 Mont. 89, 


€. 1907. Cal. C. Civ. Proc. Sec. 408. 92, 149 Pac. 494. 


eg ) Cited or applied as section 6516, Revised 
Where the original summons was void (Codes, in McCarthy v. State Bank of 


because entitled in the wrong county, 4 Townsend, 54 Mont. 319, 328, 170 Pac. 15. 
so-called “alias summons’? was not such 


9109. Notice of the pendency of an action affecting the title to real 
property. In an action affecting the title or right of possession of real 
property, or in an action between husband and wife, the plaintiff, at the 
time of filing the complaint, and the defendant, at the time of filing his 
answer, when affirmative relief is claimed in such answer, or at any time 
afterward, may file in the office of the clerk of the county in which the 
property is situated a notice of the pendency of the action, containing the 
names of the parties, and the object of the action or defense, and a 
description of the property in that county affected thereby. From the 
time of filing of such notice only shall a purchaser or encumbrancer of 


the property affected thereby be deemed to have constructive notice of. 


the pendency of the action, and only of its pendency against parties 
designated by their real names. 


Related section: 9522. 

Histexy: En. Sec. 27, p. 48, Bannack 
Stat.; re-en. Sec. 27, p. 139, L. 1867; re-en. 
Sec. 33, p. 33, Cod. Stat. 1871; amd. Sec. 
70, p. 55, L. 1877; re-en. Sec. 70, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 70, ist Div. 
Comp. Stat. 1887; amd. Sec. 634, C. Civ. 


Proc. 1895; re-en. Sec. 6517, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 409. 


Cited or applied as section 70, First Di- 
vision Compiled Statutes 1887, in Baker v. 
Bartlett, 18 Mon. 446, 45 Pac. 1084, 56 
Am. St. Rep. 594. 


9110. Summons—How served and returned. The summons may be 
served by the sheriff of the county where the defendant is found, or by 
any other person over the age of eighteen, not a party to the action. <A 
copy of the complaint. must be served with the summons, unless two or 
more defendants are residents of the same county, in which case a copy of 
the complaint need only be served upon one of such defendants. When 
the summons is served by the sheriff, it must be returned, with his cer- 
tificate of service, and of the service of any copy of the complaint, where 
such copy is served, to the office of the clerk from which it is issued. 
‘When it is served by any other person, it must be returned to the same 
place, with an affidavit of such person of its service, and of the service of 


the copy of the complaint, where such copy is served. 


Related section: 9122. 

History: Ap. p. Sec. 28, p. 48, Bannack 
‘Stat; amd. Sec. 28, p. 139, L. 1867; re-en. 
Sec. 34, p. 33, Cod. Stat. 1871; amd. Sec. 
20, p. 54, L. 1874; amd. Sec. 71, p. 56, L. 
1877; re-en. Sec. 71, 1st Div. Rev. Stat. 
1879; re-en. Sec. 71, 1st Div. Comp. Stat. 
1887; en. Sec. 635, C. Civ. Proc. 1895; 
‘re-en. Sec. 6518, Rev. C. 1907. Cal. C. Civ. 
‘Proc. Sec. 410. 


When service of summons in an action 
pending in a justice’s court is made by a 
person appointed by the justice, proof of 
service must be made by affidavit; one so 
appointed is not a constable, and cannot 
prove service of process by a certificate 
under this section. Layton v. Trapp, 20 
Mont. 453, 455, 52 Pac. 208. 


Where an affidavit of service of sume 
mons omitted the statement that the per- 
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son serving the same was over eighteen 
year of age, a judgment rendered thereon 
was not void on its face, so as to be sub- 
ject to collateral attack; the judgment roll 
showing no want of jurisdiction, but 
merely irregularity in obtaining it. Burke 
v. Interstate Sav. & Loan Assn., 25 Mont. 
315, 323, 64 Pac. 879, 87 Am. St. Rep. 416. 

Service of summons by one who was not 
of the age required by statute, though de- 
fective, would not make void or subject 
to collateral attack a judgment rendered 
by a court having jurisdiction of the sub- 
ject-matter and parties, and keeping within 
the limits of its power. Burke v. Inter- 
state Sav. & Loan Assn., 25 Mont. 315, 326, 
64 Pac. 879, 87 Am. St. Rep. 416. 

It is not necessary that a summons be 
served by an officer of the court, and the 
court has no jurisdiction of defendant un- 
til the summons is served. Kipp v. Bur- 
ton, 29 Mont. 96, 103, 74 Pac. 85, 101 Am. 
St. Rep. 544, 63 L. R. A. 325. 

The service of a summons issued by a 
justice of the peace without a copy of the 
complaint gives no jurisdiction of defend- 
ant. The return on such summons is pre- 
sumed to show all that was done by the 
person making the service. State ex rel. 
Reagan v. Harrington, 31 Mont. 294, 297, 
78 Pac. 484. 

Where several defendants reside in the 
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same county, and a copy of the complaint 
is served on one of them with the sum- 
mons, a return of service need not show 
that defendants all reside in the county. 
Mantle v. Casey, 31 Mont. 408, 411, 78. 
Pac. 591. 

Where all the defendants in an action 
to quiet title, residing in the same county, 
were served with summons, and one de- 
fendant was served with a copy of the 
complaint as required by this section, the 
fact that such defendant filed a disclaimer 
of any interest in the land did not affect 
the service on the other defendants; there 
being nothing to show that he was not 
made a defendant in good faith. Mantle 
v. Casey, 31 Mont. 408, 412, 78 Pac. 591. 

Where an amended complaint is filed, a. 
copy thereof must be served upon each 
defendant. Ben Kress Nursery Co. v. Ore- 
gon Nursery Co., 45 Mont. 494, 496, 124 
Pac. 475. 

The failure of the affidavit of service to 
show the competency of the person making 
the service only constitutes an irregularity,,. 
rendering the judgment voidable and not 
void, and is not subject to collateral at- 
tack. State ex rel. Smith v. District Court, 


"55 Mont. 602, 607, 179 Pac. 831. 


Cited or applied in State ex rel. Jerry 
v. District Court, 57 Mont. 328, 330, 188. 
Pac. 365. 


9111. Summons—How served. The summons must be served by 


delivering a copy thereof, as follows: 


1. If the suit is against a corporation formed under the laws of this: 
state, to the president or other head of the corporation, secretary, cashier,. 


or managing agent thereof. 


2. If the suit is against a foreign corporation, or a nonresident joint- 


stock company or association, doing business and having a managing or 
business agent, cashier, or secretary within this state, to such agent,. 
cashier, or secretary, or to a person designated as provided in section 
6652 of the Civil Code. 


3. If against a minor under the age of fourteen years, residing within 
this state, to such minor, personally, and also to his father, mother, or 
guardian; or, if there be none within this state, then to any person having 
the care or control of such minor, or with whom he resides, or in whose 
service he is employed. 

4. If against a person residing within this state, who has_ been 
judicially declared to be of unsound mind, or incapable of conducting his 
own affairs, and for-whom a guardian has been appointed, to such person, 
and also to his guardian. 

5. If against a county, city, or town, to the president or chairman of 
the board of county commissioners, president of the council or trustees, 
mayor, or other head of the legislative department thereof. 

6. In all other cases to the defendant personally. 


History: Ap. p. Sec. 29, p. 48, Bannack Cod. Stat. 1871; amd. Sec. 20, p. 54, L. 
Stat.; amd. Sec. 29, p. 140, L. 1867; amd. 1874; amd. Sec. 72, p. 56, L. 1877; re-en. 
Sec. 5, p. 75, L. 1869; re-en. Sec. 36, p. 34, Sec. 72, 1st Div. Rev. Stat. 1879; re-en. 
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Sec. 72, 1st Div. Comp. Stat. 1887; (Giv- 
ing subd. 2 as amd. by Sec. 3, p. 8, L. 
1881); en. Sec. 636, C. Civ. Proc. 1895; 
re-en. Sec. 6519, Rev. C. 1907; subd. 3, 
Sec. 9112 of this code, amd. Sec. 1, Ch. 22, 
L. 1915; repealed Sec. 1, Ch. 37, L. 1917. 
Cal. C. Civ. Proc. Sec. 411. 


Where the record on appeal failed to 
show any service of summons on the de- 
fendant, and there was simply a return 
of the sheriff, reciting that he had per- 
sonally served the summons on B, he being 
the agent of the defendant, there was no 
compliance with the statute in regard to 
the manner of service. Davidson v. Clark, 
7 Mont. 100, 101, 14 Pac. 663. 

A return upon a summons that the of- 
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In order to clothe the district court with 
jurisdiction in a suit for divorce brought 
by the wife against her insane husband, 
summons must have been served upon the 
latter personally. State ex rel. Happel v. 
District Court, 38 Mont. 166, 170, 99 Pac. 
291, 129 Am. St. Rep. 636, 35 L. BR. A. 
(N. 8.) 1098. 


Cited or applied as section 72, First Di- 
vision Compiled Statutes 1887, in Congdon 
v. Butte Consolidated Ry. Co., 17 Mont. 
481, 43 Pac. 629; as section 636, Code of 
Civil Procedure, in State ex rel. Reagan 
v. Harrington, 31 Mont. 294, 297, 78 Pace. 
484; as section 6519, Revised Codes, before 
amendment, in Vadnais v. Hast Butte Ex- 
tension ©. Min. Co., 42 Mont. 5438, 540, 


ficer served the same upon one “C,” “a He Pac. 747. 


trustee being the defendant named in said 
summons,” is fatally defective in failing 
to show a service upon the corporation. 
Mathias v. White Sulphur Springs Asso- 
ciation, 17 Mont. 542, 43 Pac. 921. 


Service of process upon corporations, 
see note in 66 Am. Dec. 119, 


9112. Service of summons on certain corporations—Made on secretary 
of state. When an action is pending in any court in this state against a 
corporation organized under the laws of this state, or against a corpora- 
tion organized under the laws of any other state or country, that has filed 
a copy of its charter in the office of the secretary of state of Montana and 
qualified to do business in this state, upon any cause of action arising 
within this state, and the president or other head, secretary, cashier, or 
managing agent of such domestic corporation, or the business agent, 
cashier, secretary, or agent appointed to receive service of process by such 
corporation organized under the laws of any other state or country, or 
any clerk, superintendent, general agent, cashier, principal director, ticket 
agent, station-keeper, managing agent, or other agent, having the man- 
agement, direction, or control of any property of any corporation doing 
business in this state, cannot be found, upon which service of process can 
be made, and an affidavit is filed in the office of the clerk of the court in 
which the action is pending, setting forth that an action is pending in 
that court, and that the plaintiff has a good cause of action upon the 
merits, and that such corporation is a necessary party therein, and that 
none of the persons or officers above named can be found within the state, 
upon whom service of process can be made, the clerk of the court shall 
make an order directing process to be served upon the secretary of state 
of the state of Montana, or, in his absence from his office, upon the deputy 
secretary of state of the state of Montana. 


History: En. Sec. 1, Ch. 22, L. 1915; 
amd. Sec. 1, Ch. 37, L. 1917. 


Who is “agent” within statute providing 


for service of process on agent of foreign 
corporation, see notes in 19 Ann. Cas. 200; 
Ann. Cas. 1914D, 985. 


9113. When and how service is made—Fee for service. When such 
order is made, the summons and complaint, together with a copy of such 
order, shall be served upon the secretary of state of the state of Montana, 
or, in his absence from his office, upon the deputy secretary of state, by 
delivering to and leaving with him a true copy of the summons and 
complaint, and a copy of such order, and shall likewise pay to the said 
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secretary a fee of two dollars, which shall be covered into the state’ 
treasury by him, and may be taxed as costs by the plaintiff. 


History: En. Sec. 2, Ch. 37, L. 1917. 


9114. Duty of secretary of state. Upon such service being so made 
upon the secretary of state or his deputy, the said secretary of state or his 
deputy shall promptly mail the copy of summons and complaint, and copy 
of the order, by registered mail to the address of such corporation, at its 
principal home office, as shown by the papers on file in the office of the 
secretary of state, and shall make out and mail to the clerk of the court 
in which the action is pending, a certificate of such mailing, which shall 
have attached thereto the registry receipt for such letter. 

History: En. Sec. 3, Ch. 37, L. 1917. 


9115. Service to be deemed personal. When service is so made, it shall 
be deemed personal service on such corporation, and the said secretary 
of state, or his deputy when the secretary is absent from his office, is 
hereby appointed agent of such corporation for service of process in cases 
hereinbefore mentioned. 

History: En. Sec. 4, Ch. 37, L. 1917. 


9116. Service of other notices. When service of process is made as 
herein provided, and there is no appearance thereafter made by any 
attorney for such corporation, service of all other notices required by law 
to be served in such action may be served upon the secretary of state. 

History: En. Sec. 5, Ch. 37, L. 1917. 


9117. Publication of summons. When the person on whom the service 
of a summons is to be made resides out of the state, or has departed from 
the state, or cannot, after due diligence, be found within the state, or con- 
ceals himself to avoid the service of the summons; or when the defendant is 
a foreign corporation, having no managing or business agent, cashier, secre- 
tary, or other officer within the state, and an affidavit stating any of these 
facts is filed with the clerk of the court in which the action is brought, and 
such affidavit also states that a cause of action exists against the defend- 
ant in respect to whom the service of the summons is to be made, and that 
he or it is a necessary or proper party to the action, the clerk of the court 
in which the action is commenced shall cause the service of the summons 
to be made by publication thereof. The provisions of this section shall 
apply to all actions and proceedings in which personal service of sum- 
mons is not required to be made in order to obtain relief, including every 
action or proceeding commenced in any district court of this state to 
enforce any legal or equitable lien upon, or claim to, or to remove any 
encumbrance, or lien, or cloud, upon the title of real or personal prop- 
erty within this state. 

C. Civ. Proc. 1895; en. Sec. 1, Ch. 36, L. 


History: Ap. p. Sec. 30, p. 49, Bannack 
Stat; amd. Sec. 30, p. 140, L. 1867; re-en. 
Sec. 40, p. 34, Cod. Stat..1871; amd. Sec. 
73, p. 57, L. 1877; re-en. Sec. 73, 1st Div. 
Rev. Stat. 1879; amd. Sec. 4, p. 9, L. 1881; 
amd. Sec. 1, p. 50, L. 1883; amd. Sec. 73, 
ist Div. Comp. Stat. 1887; amd. Sec. 637, 


1907; Sec. 6520, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 412. 


The clerk of the district court being a 
ministerial officer, and having no power 
to pass judicially upon the sufficiency of 
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an affidavit filed as a basis for the publi- 
cation of a summons, it is not necessary 
that the affidavit should set forth the pro- 
bative facts, as before a judicial officer, 
but it is sufficient if it sets forth substan- 
tially in the language of the statute 
enough of the ultimate facts recited in the 
statute as reasons for the publication of 
the summons. Ervin v. Milne, 17 Mont. 
494, 496, 43 Pac. 706; Alderson v. Mar- 
shall, 7 Mont. 288, 16 Pac. 576, and Palmer 
v. McMaster, 8 Mont. 186, 19 Pac. 585, 
distinguished. 

A general statute providing for the pub- 
lication of summons in civil actions does 
not abrogate the common-law rule which 
required personal service of summons in 
actions in personam. Silver Camp Mining 
Co. v. Dickert, 31 Mont. 488, 500, 78 Pac. 
967, 3 Ann. Cas. 1000, 67 L. R. A. 940. 

Service by publication does not warrant 
a judgment in a proceeding strictly in 
personam. Gassert v. Strong, 38 Mont. 
18, 30, 98 Pac. 497. 

In a proceeding against property owned 
by a non-resident, jurisdiction to render a 
valid judgment in rem may. be acquired 
by substitated service. Gassert v. Strong, 
38 Mont. 18, 30, 98 Pac. 497. 

An action against a non-resident hold- 
ing the legal title to corporate stock, in 
the possession of a third person in the 
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state, to establish and enforce a trust 
therein, is one quasi in rem, and service 
by publication was sufficient to enable the 
district court to determine the relative 
rights of the parties to the stock. Gassert. 
v. Strong, 38 Mont. 18, 35, 98 Pac. 497. 


An affidavit for the publication of sum- 
mons, where the defendant resides out of 
the state, is sufficient, although the state- 
ments that the defendant is a non-resident, 
that the plaintiff has a cause of action 
against him, and that he is a necessary 
or proper party to the action, are made 
upon information and belief. Smith v. 
Collis, 42 Mont. 350, 363, 112 Pace. 1070, 
Ann. Cas. 1912A, 1158. 


Cited or applied as section 6520, Revised 
Codes, in State ex rel. Floyd v. District 
Court, 41 Mont. 357, 368, 109 Pace. 438; 
State ex rel. Smith v. District Court, 55 
Mont. 602, 607, 179 Pac. 831; State ex rel. 
Thompson v. District Court, 57 Mont, 432, 
188 Pac. 902. 


Validity of service by publication in 
action for partition, see note in Ann. Cas. 
1916E, 1002. 


Sufficiency of service by publication in 
action for specific performance of contract 
to convey realty, see note in Ann, Cas. 
1914A, 769. 


9118. Manner of publication. The order of the clerk must direct the 
publication to be made in a newspaper, to be designated as most likely 
to give notice to the person to be served, at least once a week for four 


successive weeks. 


In case of publication, where the residence of a non- 


resident or absent defendant is known, the clerk must forthwith deposit 
a copy of the summons and complaint in the postoffice, directed to the 


person to be served, at his place of residence. 


When publication is 


ordered, personal service of a copy of the summons and complaint out of 


the state is equivalent to publication and deposit in the postoffice. 


The 


service of summons is complete on the day of the fourth publication. 


History: Ap. p. Sec. 31, p. 49, Bannack 
Stat; amd. Sec. 31, p. 140, L. 1867; amd. 
Sec. 41, p. 35, Cod. Stat. 1871; amd. Sec. 
74, p. 57, L. 1877; re-en. Sec. 74, 1st Div. 
Rev. Stat. 1879; amd. Sec. 2, p. 50, L. 1883; 
amd. Sec. 74, 1st Div. Comp. Stat. 1887; 
en. Sec. 638, C. Civ. Proc. 1895; re-en. Sec. 
6521, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
413. 


Service without the mailing of a copy 
of the summons is insufficient.. Haase v. 
Corbin, 2 Mont. 409, 412. 

Service of summons on a non-resident 
defendant will not warrant a judgment in 
personam against a defendant who appears 
specially to challenge the jurisdiction of 
the court. Silver Camp Mining Co. v. 
Dickert, 31 Mont. 488, 496, 78 Pac. 967, 
3 Ann. Cas. 1000, 67 L. R. A. 940. See 
Gassert v. Strong, 38 Mont. 18, 30, 98 Pac. 


497; Thrift v. Thrift, 54 Mont. 463, 464, 
171 Pae. 272, 

A non-resident of the state, when per- 
sonally served with summons, together 
with a copy of the complaint, in lieu of 
publication and mailing, after an order of 
publication has been made, has the full 
period of four weeks and twenty days in 
which to make his appearance. McLean 
v. Moran, 38 Mont. 298, 301, 99 Pac. 836. 

This section is satisfied by publication 
of the summons once in each of four suc- 
cessive weeks; it does not require the pe- 
riod of publication to cover four full 
weeks, or twenty-eight days; the service 
is complete “on the day of the fourth pub- 
lication.” Smith v. Collis, 42 Mont. 350, 
359, 112 Pac. 1070, Ann. Cas. 1912A, 1158. 

Cited or applied as section 6521, Revised 
Codes, in State ex rel. Smith v. District 
Court, 55 Mont. 602, 607, 179 Pac. 831; 
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State ex rel. Thompson v. District Court, tain number of weeks, see note in Ann. 

57 Mont, 432, 188 Pac. 902. Cas. 1917B, 209. 

When service by mail is complete, see 
Construction of requirement of publica- note in 18 Ann. Cas. 286. 

tion of summons once per week for cer- 


9119. What summons for publication to contain. If service is had by 
publication, the summons, in addition to the requirements of section 9107, 
shall contain a general statement of the nature of the action. 


History: En. Sec. 639, ©. Civ. Proc. Court, 40 Mont. 359, 360, 106 Pac. 1098, 
1895; re-en. Sec. 6522, Rev. C. 1907. 1385 Am. St. Rep. 622; State ex rel. Thom- 


Cited or applied as section 6522, Revised ae ye aes Unk SE Sy ee 
Codes, in State ex rel. Mackey v. District } : 


9120. Sheriff to serve papers sent by mail. It is the duty of the clerk 
of any district court, at the request of a party in any civil action pending 
in such court, his agent or attorney, to forward by mail any process, sum- 
mons, or other papers required in the cause, and it is the duty of the 
sheriff or other officer to whom said papers may be directed to receive the 
same at the place where the same are directed, and for service shall be 
entitled to charge mileage only from the point where received to the place 
of service; but in such case it is lawful for the officer to return the 
process to the court by mail or express. But in no ease shall the officer 
receiving papers for service be required to serve the same, unless the 
person in whose behalf the service is made, his agent or attorney, first pay 
the cost of the service upon a demand therefor by the officer; and when 
process in one county is intended for service in another, it is the duty of 
the clerk to forward the same in like manner, and the sheriff or other 
officer serving the same is entitled to like mileage, and no more, and may 
make like return of the papers served. If any sheriff or other officer 
refuse to receive any summons or other process at the point where directed 
to him, or to serve the same, he'is guilty of a misdemeanor, and, upon 
conviction thereof, must be fined in any sum not exceeding one hundred 
dollars. 


History: Ap. p. Sec. 1, 2, p. 7, L. 1881; en. Sec. 640, C. Civ. Proc. 1895; re-en. Sec. 
re-en. Sec. 76, 1st Div. Comp. Stat. 1887; 6523, Rev. C. 1907. 


9121. Proceedings when only part of the defendants are served. 
When the action is against two or more defendants jointly or severally 
liable on a contract, and the summons is served on one or more, but not on 
all of them, the plaintiff may proceed against the defendants served in 
the same manner as if they were the only defendants. 


Related sections: 9089, 9290, 9315. re-en. Sec. 641, C. Civ. Proc. 1895; re-en. 
History: En. Sec. 75, p. 57, L. 1877; Sec. 6524, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 75, 1st Div. Rev. Stat. 1879; Sec. 414. 
re-en. Sec. 77, 1st Div. Comp. Stat. 1887; 


9122. Proof of service—How made. Proof of the service of summons 
and complaint must be as follows: 

1. If served by the sheriff, his certificate thereof; 

2. If by any other person, his affidavit thereof; or, 

3. In ease of publication, the affidavit of the printer, or his foreman, 
or principal clerk, showing the same; and an affidavit of a deposit of a 
copy of the summons and complaint in the postoffice, if the same has been 
deposited ; or. 
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4. The written admission of the defendant. 
In case of service otherwise than by publication, the certificate or 
affidavit must state the time and place of service. 


Related section: 9110. re-en. Secs. 76, 77, Ist Div. Rev. Stat. 1879; 

History: Ap. p. Secs. 33, 34, p. 49, Ban- re-en. Secs. 78, 79, 1st Div. Comp. Stat. 
nack Stat.; amd. Secs. 33, 34, p. 141, L. 1887; en. Sec. 642, C. Civ. Proc. 1895; 
1867; re-en. Secs. 43, 44, p. 35, Cod. Stat. re-en. Sec. 6525, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Secs. 76, 77, p. 58, Ll. 1877; Proc. Sec. 415. 


9123. When jurisdiction of action acquired. From the time of the 
service of the summons and a copy of the complaint in a civil action, 
where service of a copy of the complaint is required, or of the completion 
of the publication when service by publication is ordered, the court is 
deemed to have acquired jurisdiction of the parties, and to have control] 
of all the subsequent proceedings. The voluntary appearance of a 
defendant is equivalent to personal service of the summons and a copy of 
the complaint upon him. 


Related sections: 9782. 
History: Ap. p. Sec. 35, p. 50, Bannack 
Stat.; amd. Sec. 35, p. 141, L. 1867; amd. 


when in fact the service is void, does not 
make a voluntary appearance so as to 
effect a waiver of objection to the serv- 


Sec. 45, p. 35, Cod. Stat. 1871; amd. Sec. 
20, p. 55, L. 1874; en. Sec. 78, p. 58, L. 
1877; re-en. Sec. 78, 1st Div. Rev. Stat. 
1879; amd. Sec. 5, p. 9, L. 1881; re-en. Sec. 


ice; if he has first appeared specially to 
question the court’s jurisdiction over him, 
and, on his points being overruled, has 
saved an exception, he does not, by a sub- 


80, lst Div. Comp. Stat. 1887; en. Sec. 643, 
C. Civ. Proc. 1895; re-en. Sec. 6526, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 416. 


A party, by appearing in a case in re- 
sponse to a summons served upon hin, 
9124. Return of summons. It shall be the duty of the sheriff, or 
other person serving a summons or other process or order required by 
any of the provisions of this code, issued out of any of the district courts 
of this state, to make due and legal return of such service, and file the 
same with the clerk of the court in which such action or proceeding is 
pending, not more than ten days after the making of such service, where 
the same was made in the county in which such action or proceeding is 
pending, and not more than fifteen days after the making of such service, 
when the same was made outside of the county in which such action or 
proceeding is pending. Any failure to make and file such return as 
required may be punished as a contempt of court. 


History: En. Sec. 1, Ch. 38, L. 1907; 
Sec. 6527, Rev. C. 1907. 


sequent general appearance, waive his 
right to object to the jurisdiction. State 
ex rel. Lane v. District Court, 51 Mont. 
503, 507, 154 Pac. 200, L. R. A. 1916E, 
1079. 


turn of process, see notes in 1917H, 935, 
19 Li. R.a Ak. Ls; 

First and last days in computing time 
on service of process, see note in 49 L. R. 
AS 2175 


Exclusion or inclusion of Sunday or 
holiday in computation for service and re- 


CHAPTER 9. 
PLEADINGS IN GENERAL, 
Definition of Pleadings. 
9126. This Code Prescribes the Form and Rules of Pleadings. 
9127. What Pleadings Are Allowed. . 

9125. Definition of pleadings. The pleadings are the formal allega- 
tions by the parties of their respective claims and defenses for the judg- 
ment of the court. | 

History: En. Sec. 36, p. 50, Bannack Sec. 46, p. 37, Cod. Stat. 1871; re-en. Sec. 
Stat.; re-en. Sec. 36, p. 142, L. 1867; re-en. 79, p. 58, L. 1877; re-en. Sec. 79, 1st Div. 
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Rev. Stat. 1879; re-en. Sec. 81, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 660, C. Civ. 
Proc. 1895; re-en. Sec. 6528, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 420. 


Cited or applied as section 660, Code of 
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Civil Procedure, in Johnson v. Puritan 
Min. Co., 19 Mont. 30, 45, 47 Pac. 337. 


For text treatment of “Pleading,” see 
Cal. Jur. and 21 R. C. L. 431. 


9126. This code prescribes the form and rules of pleadings. The 
forms of pleading in civil actions, and the rules by which the sufficiency 
of the pleadings is to be determined, are those prescribed in this code. 


History: En. Sec. 37, p. 50, Bannack 
Stat.; re-en. Sec. 37, p. 142, L. 1867; re-en. 
Sec. 47, p. 37, Cod. Stat. 1871; re-en. Sec. 
80, p. 58, L. 1877; re-en. Sec. 80, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 82, lst Div. 
Comp. Stat. 1887; re-en. Sec. 661, C. Civ. 
Proc. 1895; re-en. Sec. 6529, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 421. 


9127. 
part of the plaintiff are: 

1. The complaint ; 

2. The demurrer to the answer; 


3. The reply to defendant’s answer. 


And on the part of the defendant : 


1. The demurrer to the complaint; 


2. The answer; 
3. The demurrer to reply. 


History: En. Sec. 38, p. 50, Bannack 
Stat.; amd. Sec. 38, p. 142, L. 1867; re-en. 
Sec. 48, p. 37, Cod. Stat. 1871; amd. Sec. 
48, p. 56, L. 1874; amd. Sec. 81, p. 58, L. 
1877; re-en. Sec. 81, lst Div. Rev. Stat. 
1879; re-en. Sec. 83, lst Div. Comp. Stat. 
1887; amd. Sec. 662, C. Civ. Proc. 1895; 
re-en. Sec. 6530, Rev. C. 1907. Cal. C. Civ. 
Proc. 422. 


Motions are not among the pleadings au- 
thorized by this section. Beach v. Spo- 


Cited or applied as section 47, p. 37, 
Codified Statutes 1871, in Daniels v. Andes 
Insurance Co., 2 Mont. 78, 84; as section 
661, Code of Civil Procedure, in Gilchrist 
v. Hore, 34 Mont. 443, 446, 87 Pac. 443. 


What pleadings are allowed. The only pleadings allowed on the 


kane Ranch & Water Co., 21 Mont. 7, 9, 
52 Pac. 560. 

The only pleading of facts on the part 
of the defendant is the answer, irrespec- 
tive of whether the action is one at law 
or in equity, since there is now but one 
form of civil action known to our law, as 
provided in section 9008. Gilchrist v. 
Hore, 34 Mont. 4438, 446, 87 Pac. 443. 

In this state there is no such pleading 
as a cross-bill, Alywin v. Morley, 41 
Mont. 191, 206, 108 Pac. 778. 


CHAPTER 10. 
THE COMPLAINT. 


Sectiou 9128. 
9129. 
9130. 


Complaint First Pleading. 
Complaint—What to Contain. 
What Causes of Action May Be Joined. 


9128. Complaint first pleading. The first pleading on the part of the 


plaintiff is the complaint. 


History: En. Sec. 82, p. 59, L. 1877; 
re-en. Sec. 82, lst Div. Rev. Stat. 1879; 
re-en. Sec. 84, lst Div. Comp. Stat. 1887; 


9129. 


Complaint—What to contain. 


re-en. Sec. 670, C. Civ. Proc. 1895; re-en. 
Sec. 6531, Rev. C. 1907. Cal. C. Civ. Proc, 
Sec. 425. 


The complaint must contain: 


1. The title of the action, the name of the court and county in which 
the action is brought, and the names of the parties to the action; 
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2. <A statement of the facts constituting the cause of action, in ordi- 


nary and concise language; 


3. A demand of the relief which the plaintiff claims. 


If the recovery 


of money or damages be demanded, the amount must be stated. 


History: En. Sec. 39, p. 50, Bannack 
Stat.; amd. Sec. 39, p. 142, L. 1867; re-en. 
Sec. 49, p. 37, Cod. Stat. 1871; en. Sec. 83, 
p. 59, L. 1877; re-en. Sec. 83, lst Div. Rev. 
Stat. 1879; re-en. Sec. 83, 1st Div. Comp. 
Stat. 1887; re-en. Sec. 671, C. Civ. Proc. 
1895; re-en. Sec. 6532, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 426. 


Where defendant answered in abate- 
ment for misnomer, alleging its true name, 
it was error for the court to enter judg- 
ment on the merits against defendant, but 
plaintiff should have amended in accord- 
ance with the answer, its truth being con- 
ceded, or the action have been abated. 
When the defendant pleads it, if the plain- 
tiff does not then choose to amend his 
eomplaint, and if upon a trial of the issue 
it be found against the plaintiff, the action 
must abate. Clark v. Oregon Short Line 
R. R. Co., 29 Mont. 317, 320, 74 Pac. 734. 

While this section makes the prayer 
a part of the complaint, it is made such 
independently of the statement of facts 
constituting the cause of action, and if the 
facts stated in the body of the complaint 
entitle plaintiff to any relief, it is error 
to sustain a general demurrer, no matter 
what may be the form of the prayer, or 
whether there be any prayer at.all. Dono- 
van v. McDevitt, 36 Mont. 61, 65, 92 Pac. 
49. 

In an action to recover damages for the 
breach of a contract, this section was held 
to have been complied with in the state- 
ment of the facts of the case in ordinary 
and concise language. Raiche v. Morri- 
son, 37 Mont. 244, 246, 95 Pac. 1061. 

A complaint in an action against a city 
for damages alleged to have been sustained 
by reason of a defective sidewalk, which 
merely stated that the city had negli- 
gently placed the sidewalk in an unsafe, 
dangerous, and defective condition, and 
permitted it to remain so, but failed to 
specify in what respect the walk was un- 
safe, dangerous, or defective, did not state 
facts sufficient to show negligence on the 
part of the city. The allegation amounted 
to a bare legal conclusion of the pleader. 
Pullen v. City of Butte, 38 Mont. 194, 196, 
99 Pac. 290. See Forquer v. North, 42 
Mont. 272, 280, 112 Pac. 439. 

Where plaintiff in an action for personal 
injuries alleges a certain act of negligence 
as the cause thereof, he will not be per- 
mitted to introduce evidence as to acts of 
negligence which are foreign to his com- 
plaint. Forsell v. Pittsburg & Montana 
Copper Co., 38 Mont. 403, 409, 100 Page. 
218. See Rand v. Butte Electric Ry. Co., 
40 Mont. 398, 407, 107 Pac. 87; Frederick 


v. Hale, 42 Mont. 153, 160, 112 Pac. 70; 
De Atley v. Northern Pac. Ry. Co., 42 
Mont. 224, 229, 112 Pace. 76. 

The common counts have been super- 
seded by the code system of pleading. 
Truro v. Passmore, 38 Mont. 544, 549, 100 
Pac. 966, 

If the phraseology of any common count 
is adequate in the particular case to bring 
the pleader within the code rule, then his 
pleading is sufficient; otherwise it is not. 
Truro v. Passmore, 38 Mont. 544, 549, 100 
Pac. 966. 

Under a common-law count for money 
had and received, the plaintiff cannot in- 
troduce evidence of fraud on the part of 
the defendants, the facts showing fraud 
not being set forth. Truro v. Passmore, 
38 Mont. 544, 549, 100 Pac. 966. 


If the complaint does not contain a 
statement of the facts constituting the 
cause of action, in ordinary and concise 
language, a special demurrer thereto. is 
properly sustained. Hosty v. Moulton 
Water Co., 39 Mont. 310, 313, 102 Pae. 
568. 

A complaint against a city for personal 
injuries received from falling on a side- 
walk, obstructed with accumulations of 
ice and snow, does not contain a state- 
ment of facts in ordinary and concise lan- 
guage, and will not support a judgment, 
where it fails to allege facts showing that 
the city had notice of the obstruction for 
a sufficient length of time before the in- 
jury to have given it a reasonable oppor- 
tunity to prevent accidents. McEnaney 
v. City of Butte, 43 Mont. 526, 532, 117 
Pac. 893. 

The requirement that a complaint shall 
contain “a statement of the facts consti- 
tuting the cause of action, in ordinary and 
concise language,” applies to new matter 
alleged in the answer. Vaughan v. Ku- 
jath, 44 Mont. 484, 487, 120 Pac. 1121. 


The complaint in a suit to set aside a 
judgment and vacate the sheriff’s sale had 
to satisfy it, which alleged that the claim 
forming the basis of the judgment was a 
“pretense and fraudulent,” and “in fraud 
of the rights” of plaintiffs, but did not 
set forth the facts upon which the charges 
of wrongdoing were grounded, was insuf- 
ficient, such statements consisting of bald 
conclusions. Brandt v. McIntosh, 47 Mont. 
70, 72, 130 Pae. 413. 


A complaint under this section, against 
a physician and surgeon, for alleged mal- 
practice in the reduction and treatment of 
a broken leg, contains “fa statement of the 
facts constituting the cause of action, in 
ordinary and concise language,’ where it 
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sets out, in traversable form, the acts or 
omissions of the defendant upon which the 
plaintiff seeks recovery, and shows that 
they occurred through the negligence of 
the defendant. Stokes v. Long, 52 Mont. 
470, 477, 159 Pac. 28. 

Whatever may be the nature of the 
eause of action upon which a _ plaintiff 
seeks to recover, he must allege in his 
complaint facts disclosing the presence of 
all the elements necessary to make it out. 
Chealey v. Purdy, 54 Mont. 489, 491, 171 
Pac. 926. 

To state a cause of action for rescission 
of a contract for fraud, plaintiff need not 
allege that he suffered pecuniary loss, the 
statement that he suffered damage or in- 
jury being sufficient. Stillwell v. Rankin, 
55 Mont. 130, 135, 174 Pac. 186. 

The term ‘“‘damage” is often used in the 
sense of injury, and sometimes its mean- 
ing is restricted to financial loss; but the 
term has a broader signification, as includ- 
ing either pecuniary or the alteration of 
one’s position to his prejudice. Stillwell 
v. Rankin, 55 Mont. 130, 135, 174 Pac. 186. 

A statement of the facts constituting 
the cause of action, with the other mat- 
ters enumerated in this section, is all that 
is. required in a complaint. If the facts 
stated disclose a violation of the statute 
and the resulting damage, the complaint 
is not rendered insufficient because it con- 
tains other allegations which might have 
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been omitted. Kelly v. John R. Daily Co., 
56 Mont. 63, 74, 181 Pac. 326, 

Under this section, requiring a com- 
plaint to contain a statement of the facts 
constituting the cause of action in ordi- 
nary and concise language, a complaint 
which leaves to surmise and conjecture the 
course of proof that will be offered in 
support of it, and obliges the court, as 
well as the opposing party, to accept the 
pleader’s bare statement, is defective. 
Montana Amusement Securities Co. v. 
Goldwyn Distributing Corp., 56 Mont. 215, 
225, 182 Pac. 119. 

It is only by means of a complaint in 
which the facts constituting the particular 
wrong are made manifest, as provided by 
this section, that the court acquires juris- 
diction to redress such wrong. Crawford 
v. Pierse, 56 Mont. 371, 377, 185 Pac. 315. 

Cited or applied as section 83, First Di- 
vision Revised Statutes 1879, in United 
States v. Williams, 6 Mont. 379, 386, 12 
Pac. 851; as section 85, First Division 
Compiled Statutes 1887, in Schuttler v. 
King, 18 Mont. 226, 33 Pac. 938; as sec- 
tion 6532, Revised Codes, in Clark v. Ore- 
gon Short Line R. R. Co., 38 Mont. 177, 
186, 99 Pac. 298; Wahle v. Great Northern 
Ry. Co., 41 Mont. 326, 330, 109 Pac. 713; 
Allen v. Bear Creek Coal Co., 43 Mont. 
269, 278, 115 Pac. 673; Moore Bros. Sheep 
Co. v. Lehfeldt, 57 Mont. 227, 187 Pace. 
910; Hensen v. Merton, 57 Mont. 231, 187 
Pac. 1017. 


9130. What causes of action may be joined. The plaintiff may unite 
several causes of action, legal or equitable, or both, in the same complaint, 


where they all arise out of: 


1. Contracts, express or implied; 


2. Claims to recover spécific real property, with or without damages 
for the withholding thereof, or for waste committed thereon, and the rents 
and profits of the same, and for an injunction to stay waste or injury 


thereto ; 


3. Claims to recover specific personal property, with or without dam- 


ages for the withholding thereof; 


4. Claims against a trustee by virtue of a contract, or by operation 


of law; 
5. Injuries to character ; 
6. Injuries to person; 
7. Injuries to property. 


The causes of action so united must all appear on the face of the com- 


plaint to belong to one only of these classes, and must affect all the parties 
to the action, and not require different places of trial, and must be 
separately stated and numbered; but an action for malicious arrest and 
prosecution, or either of them, may be united with an action for either an 
injury to character or to the person. 


History: En. Sec. 63, p. 54, Bannack 


Stat.; re-en. Sec. 64, p. 145, L. 1867; re-en. 


Sec. 72, p. 41, Cod. Stat. 1871; re-en. Sec. 
Code Civ. Proc.—9 


84, p. 59, L. 1877; re-en. Sec. 84, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 86, lst Div. 
Comp. Stat. 1887; amd. Sec. 672, C. Civ. 
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Proc. 1895; re-en. Sec. 6533, Rev. C. 1907. 


Cal. C. Civ. Proc. Sec. 427. 


Under subdivision 5 of this section, a 
plaintiff may elect to unite several causes 
of action for injury to character, but he 
is not required to do so. Paxton v. Wood- 
ward, 31 Mont. 195, 215, 78 Pac. 215, 107 
Am. St. Rep. 416, 3 Ann. Cas. 546, 

Where defendant failed to object to a 
complaint which blended two causes of 
action contrary to the provisions of this 
section, the defect will be deemed to be 
waived by such failure to object. Ayotte 
v. Nadeau, 32 Mont. 498, 510, 81 Pac. 145. 

The trial court may, in its discretion, 
permit the same cause of action to be 
stated in different counts in order to meet 
the exigencies of the case as presented by 
the evidence. Blankenship v. Decker, 34 
Mont. 292, 298, 85 Pac. 1035; Neuman v. 
Grant, 36 Mont. 77, 80, 92 Pac. 43; Waite 
v. Shoemaker, 50 Mont. 264, 277, 146 Pac. 
736; Lowry v. Carrier, 55 Mont. 392, 397, 
177 Pac. 756. 

There is nothing in the code to prohibit 
the plaintiff, acting in good faith, from 
stating a single cause of action in two 
counts in a suit to foreclose a mechanic’s 
lien, when the averments of each are not 
so inconsistent as to be contradictory, and 
the allegations of either, or both, may be 
true, dependent upon the evidence to be 
produced, where the defendant is not 
misled to his prejudice, and the exigencies 
of the case seem to demand such form of 
pleading. Neuman v. Grant, 36 Mont. 77, 
80, 92 Pae. 43. 

Where plaintiff had three causes of ac- 
tion, but failed to state them separately, 
as required by this section, the proper 
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remedy was a motion to make the com- 
plaint more definite and certain by sepa- 
rately stating the causes of action, and 
not a motion to withdraw from the jury’s 
consideration all evidence relating to two 
of said causes of action. Galvin v. O’Gor- 
man, 40 Mont. 391, 395, 106 Pac. 887; Mar- 
cellus v. Wright, "51 Mont. 559, 561, 154 
Pac. 714. 

Where several causes of action are not 
separately stated and numbered, as re- 
quired by this section, the remedy is not 
by demurrer, but by motion to make defi- 
nite and certain. Galvin v. O’Gorman, 40 
Mont. 391, 395, 106 Pac. 887; Marcellus v. 
Wright, 51 Mont. 559, 561, 154 Pace. 714; 
Roberts v. Sinnott, 55 Mont. 369, 372, 177 
Pac. 252. 

Where the plaintiff in a single cause 
of action alleges the invasion of more than 
one primary right, a motion to separately 
state and number is the proper remedy. 
McLean v. Dickson, 58 Mont. 203, 210, 190 
Pac. 924. 

Cited or applied as section 672, Code of 
Civil Procedure, in Hamilton v. Nelson, 22 
Mont. 539, 57 Pac. 146, 


Complaint stating same causes of action 
in different counts under the codes, see 
note in 72 Am, Dec. 588. 

How far common counts are allowable 
under code system of pleading, see note 
in 57-Am. Dec. 544. 

Necessity under code practice that 
causes of action joined affect all parties 
defendant, see note in 3 Ann. Cas. 285. 

Right to join in one complaint claims of 
ordinary and gross negligence arising out 
of same state of facts, see note in 31 L. 
BSB OCN. BS aLose 


CHAPTER 11. 
DEMURRER TO COMPLAINT, 


Section 9131. 


When Defendant May Demur. 


Objection Not Appearing on Complaint May Be Taken by Answer. 


9132. Demurrer Must Specify, ete. 
9133. May Be Taken to All or Part. 
9134. Amended Complaints—Answer. 
9135. 

9136. Objections—When Deemed Waived. 


9131. When defendant may demur. The defendant may demur to the 
complaint within the time required in the summons to answer, when it 


appears upon the face thereof, either: 


1. That the court has no jurisdiction of the person of the defendant, 


or the subject of the action; or, 


2. That the plaintiff has not the legal capacity to sue; or, 
3. That there is another action pending between the same parties for 


the same cause; or, 


4, That there is a defect or misjoinder of parties plaintiff or defends 


ant; or, 


5. That causes of action have been improperly united; or, 
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6. That the complaint does not state facts sufficient to constitute a 


cause of action; or, 


7. That the complaint is ambiguous, unintelligible, or uncertain. 


History: En. Sec. 40, p. 51, Bannack 
Stat.; amd. Sec. 40, p. 142, L. 1867; re-en. 
Sec: 50, p. 37, Cod. Stat. 1871; re-en. Sec. 
85, p. 59, L. 1877; re-en. Sec. 85, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 87, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 680, C. Civ. 
Proc. 1895; re-en. Sec. 6534, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 430. 


Objections to the title or style of the 
case at bar cannot be considered under a 
demurrer which alleges “that said action 
is not brought under the proper caption or 
style, nor in the proper name, to-wit, in 
the name of the people of the state of 
Montana, instead of being brought in the 
name of the state of Montana,” as no such 
ground of demurrer is known to the stat- 
ute. People ex rel. Kern v. McIntyre, 10 
Mont. 166, 168, 25 Pac. 100. 

Demurrer is the appropriate remedy to 
reach a pleading objectionable for uncer- 
tainty. Herbst Importing Co. v. Hogan, 
16 Mont. 384, 41 Pac. 135. 

A demurrer on the ground of want of 
capacity is something entirely distinct 
from one which raises the objection that 
a complaint does not state facts sufficient 
to constitute a cause of action. When 
one of these two separate grounds is the 
basis of a demurrer, the other cannot be 
considered. Knight v. Le Beau, 19 Mont. 
223, 226, 47 Pac. 952. 

Between a right to recover and the want 
of legal capacity designated as a ground 
for demurrer in this section, the difference 
may not, at times, seem very clear. But 
if a right to recover is to be regarded as 
an essential element of the cause of action 
stated, to such an extent as to include the 
capacity to sue, then such a doctrine, car- 
ried out logically, would completely nul- 
lify the specific statutory ground of de- 
murrer for want of legal capacity to sue. 
Knight v. Le Beau, 19 Mont, 223, 226, 47 
Pac. 952. 

The action is between the same parties, 
within the meaning of subdivision 3 of 
this section, when it appears from the 
complaint that the defendant in the action 
is the successor in interest of the defend- 
ant in a former action. Wetzstein v. Bos- 
ton & M. C. C. & S. M. Co., 28 Mont. 451, 
454, 455, 72 Pac. 8605. 

Informality of the prayer in a com- 
plaint, or the total absence of one, not 
being one of the defects named in this sec- 
tion for which a demurrer will le to the 
complaint, a demurrer for that reason 
should not be sustained, notwithstanding 
the provision of 9316, that the relief 
granted to plaintiff, if there be no answer, 
cannot exceed that demanded in his com- 
plaint. Donovan v. McDevitt, 36 Mont. 
61, 66, 92 Pac. 49. 


A motion to strike, and not a demurrer, 
is the proper method of attacking a com- 
plaint alleged to be defective for maintain- 
ing conclusions of law or _ surplusage. 
Raiche v. Morrison, 37 Mont. 244, 246, 95 
acer LOG tL: 

The objection to a complaint that the 
causes of action therein contained are not 
separately stated and numbered cannot be 
raised by demurrer; the proper remedy for 
such a defect being a motion to make the 
pleading more definite and certain. Gal- 
vin v. O’Gorman, 40 Mont. 391, 395, 106 
Pac. 887; Marcellus v. Wright, 51 Mont. 
559, 561, 154 Pac. 714; Roberts v. Sinnott, 
55 Mont. 369, 372, 177 Pac. 252. 

A party’s liability is not in any way 
affected because another, who is not liable, 
is made a defendant with him; hence, a 
joint demurrer will be overruled, if a good 
cause of action is stated against either 
party. Cummings v. Reins Copper Co., 40 
Mont. 599, 619, 107 Pac. 904. 

Where two defendants joined in a de- 
murrer to a complaint on the ground that 
one of them had been improperly made a 
defendant, whereas under,this section the 
alleged defect should have neen raised by 
special demurrer on the part of the one 
improperly joined, the court properly over- 
ruled the demurrer as to both. Cummings 
v. Reins Copper Co., 40 Mont. 599, 619, 
107 Pace. 904; Reid v. Hennesy Co., 45 
Mont. 462, 465, 124 Pac. 273. 

If it appears from the face of a com- 
plaint that another action is pending be- 
tween the same parties for the same cause, 
the pleading is open to objection by de- 
murrer, and it may be taken in the words 
of the statute. Peterson v. City of Butte, 
44 Mont. 129, 133, 120 Pac. 231. 


The point that the complaint discloses 
a@ misjoinder of parties, or that causes of 
action are improperly united, may not be 
raised by objection to the introduction of 
evidence, but must be taken advantage of 
by special demurrer, else the right to ob- 
ject is waived. Meredith v. Roman, 49 
Mont. 204, 215, 141 Pac. 643. 

Where lack of capacity in plaintiff to 
sue does not appear from the face of the 
complaint, a demurrer to it on this ground 
must point out wherein he lacks capacity. 
Marcellus v. Wright, 51 Mont. 559, 560, 
154 Pac. 714. 

A demurrer to a complaint on the ground 
that there is another action pending be- 
tween the same parties for the same cause 
is frivolous where the complaint contains 
no suggestion that such is the case. Mar- 
cellus v. Wright, 51 Mont. 559, 561, 154 
Pac. 714. 

Want of authority in a taxpayer to 
maintain a contest of a county seat elec- 
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tion forms no ground of special demurrer, 
and has nothing to do with lack of “legal 
capacity to sue,” mentioned in subdivision 
2 of this section, meaning that plaintiff 
shall be free from such general disability 
as infancy or insanity, which must appear 
on the face of the complaint to make the 
pleading demurrable. Poe v. Sheridan 
County, 52 Mont. 279, 290, 157 Pac. 185. 


If it is necessary to allege a particular 
fact, it-is equally necessary to.prove it, if 
the allegation is put in issue. It would 
not be sufficient, for instance, for a plain- 
tiff to allege that, as the result of a fraud, 
he suffered damage “in an appreciable 
amount,” or suffered “material damage,” 
or “substantial damage.” Any one of these 
allegations would render the pleading sub- 
ject to demurrer under this section. Still- 
well v. Rankin, 55 Mont. 130, 134, 174 Pace. 
186. 

A demurrer under this section cannot be 
invoked as an available remedy to cure a 
complaint containing several causes of ac- 
tion, defective because such causes are not 
separately stated and numbered as re- 
quired by section 9130. Roberts v. Sin- 
nott, 55 Mont. 369, 372, 177 Pac. 252. 


9132. Demurrer must specify, 


PLEADINGS. 


etc. 


[Part III 


Where two causes of action are improp- 
erly united, a demurrer, and not a motion 
to separately state and number, is the 
proper remedy. McLean v. Dicksoh, 58 
Mont. 203, 209, 190 Pac. 924. 

Where a defect of parties appears on the 
face of the complaint, it must be taken ad- © 
vantage of by demurrer. Church v. Zy- 
wert, 58 Mont. 102, 107, 190 Pac. 291. 

Cited or applied as section 50, p. 37, 
Codified Statutes 1871, in Parchen v. Peck, 
2 Mont. 567, 571; as section 89, First Di- 
vision Compiled Statutes 1887, in Duignan 
v.. Montana Club, 16 Mont. 189, 40 Pac. 
294; as section 680, Code of Civil Proced- 
ure, in Power v. Sla, 24 Mont. 243, 254, 
61 Pac. 468; Haupt v. Independent Tel. 
M.;: Co., 25 Mont.. 122, 130, 63 Pace ida: 
Hefferlin v. Karlman, 29 Mont. 139, 150, 
74 Pac. 201; Mantle v. Casey, 31 Mont. 
408, 417, 78 Pac. 591; as section 6534, Re- 
vised Codes, in Wilson v. Yegen Bros., 38 
Mont. 504, 509, 100 Pac. 613; .O’Donnell 
v. City of Butte, 44 Mont. 97, 98, 119 Pac. 
281. 


Demurrer for misjoinder of causes of ac- 
tion, see note in 3 Ann. Cas. 287. 


The demurrer must distinctly 


specify the objections to the complaint; otherwise, it may be disregarded. 
An objection taken under subdivision 1, 3, or 6 of the preceding section 
may be stated in the language of the subdivision; an objection taken 
under either of the other subdivisions must point out specifically the par- 


ticular defect relied upon. 


History: Ap. p. Sec. 41, p. 51, Bannack 
’ Stat.; amd. Sec. 41, p. 148, L. 1867; re-en. 
Sec. 51, p. 38, Cod. Stat. 1871; re-en. Sec. 
85, p. 60, L. 1877; re-en. Sec. 85, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 87, 1st Div. 
Comp. Stat. 1887; en. Sec. 681, C. Civ. 
Proc. 1895; re-en. Sec. 6535, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 431. 


Under this and the following section, a 
demurrer must specify objections to the 
complaint, or to one or more of the sepa- 
rate causes of action stated therein, as a 
whole. Plymouth Gold Min. Co. v. United 
States Fidelity Co., 35 Mont. 23, 27, 88 
Pac. 565, 10 Ann. Cas. 951. 

Ambiguity in a complaint is a defect 
that can be reached only by special de- 
murrer. Wahle v. Great Northern Ry Co., 
41 Mont. 326, 331, 109 Pac. 713; Wheeler 
& Motter Mere. Co. v. Moon, 49 Mont. 
307, 317, 141 Pac. 665. 

A general denial does not raise an issue 
upon an allegation that a designated per- 
son is the duly appointed, qualifiéd, and 
acting guardian of minors, who are co- 
plaintiffs with such person. O’Donnell v. 
City of Butte, 44 Mont. 97, 98, 119 Pace. 
281. 


An objection of want of capacity to sue, 
defect or misjoinder of parties, or mis- 
joinder of causes of action, must be made 
by a pleading which specifically points out 
the defect relied upon, whether the plead- 
ing be a demurrer or an answer. O’Don- 
nell v. City of Butte, 44 Mont. 97, 99, 119 
Pac. 281. 


The objection that the plaintiff lacks 
legal capacity to sue canot be raised by 
a general denial; if the fact of infancy 
appears from the face of the complaint, 
such objection may be taken by demurrer; 
if it does not so appear, the objection may 
be made by answer. O’Donnell v. City of 
Butte, 44 Mont. 97, 99, 119 Pac. 281. 


If a demurrer may follow the language 
of the statute, in certain cases, the an- 
swer need not be more explicit. Peterson 
v. City of Butte, 44 Mont. 129, 134, 120 
Pac. 231. 


A special demurrer on the ground that 
the plaintiff has no legal capacity to sue, 
such as infancy or insanity, must point out 
the particular defect relied on, and the 
fact of such disability must appear on the 
face of the complaint. Poe v. Sheridan 
County, 52 Mont. 279, 291, 157 Pac. 185. 
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A demurrer for defect of parties must 
point out the particulars relied on, showing 
the absence of necessary, as distinguished 
from merely proper, parties. Beach v. 
Spokane R. & W. Co., 25 Mont. 379, 384, 
65 Pac. 111; Poe v. Sheridan County, 52 
Mont. 279, 291, 157 Pac. 185. 

Where an objection to a defect of par- 
ties is taken by demurrer, the defect relied 
upon must be specifically pointed out. 
Church v. Zywert, 58 Mont. 102, 107, 190 
Pac: 291. 


DEMURRER TO COMPLAINT. 


[9133-9135 


Where the defect of parties does not 
appear on the face of the complaint, the 
objection may be taken by answer. Church 
v. Zywert, 58 Mont. 102, 107, 190 Pac. 291. 

Cited or applied as section 87, First Di- 
vision Compiled Statutes 1887, in Jacobs 
Sultan Co. v. Union Mercantile Co., 17 
Mont. 61, 42 Pac. 109; as section 681, 
Code of Civil Procedure, in Power v. Sla, 
24 Mont. 243, 254, 61 Pac. 468; as section 
6535, Revised Codes, in Marcellus v. 
Wright, 51 Mont. 559, 560, 154 Pac. 714. 


9133. May be taken to all or part. The defendant may demur to the 
whole complaint, or to one or more separate causes of action stated therein. 
In the latter case, he may answer the causes of action not demurred to. 


History: En. Sec. 42, p. 51, Bannack 
Stat.; re-en. Sec. 42, p. 143, L. 1867; amd. 
Sec. 52, p. 38, L. 1871; re-en. Sec. 85, p. 
60, L. 1877; re-en. Sec. 85, 1st Div. Rev. 
Stat. 1879; re-en. Sec. 87, 1st Div. Comp. 
Stat. 1887; amd. Sec. 682, C. Civ. Proc. 
1895; re-en. Sec. 6536, Rev. C. 1907. 


The purpose of a demurrer is to raise 
and have determined the question whether 
the pleading, or cause of action at which 
it is directed, taken as a whole, states a 
ease calling for a defense; its aim is to 


9134. Amended complaints—Answer. 


uproot and cast out the whole pleading. 
Plymouth Gold Min. Co. v. United States 
Fidelity Co., 35 Mont. 23, 27, 88 Pac. 565, 
10 sani Cas 951, 

A demurrer lies only to an entire com- 
plaint or to an entire cause of action, and 
it will not he to the separate counts of a 
complaint for damages for death of a 
child which sets up but one cause of action 
in four separate counts. Martin v. North- 
ern Pacific Ry. Co., 51 Mont. 31, 37, 149 
Pac. 59. ; 


If the complaint is amended, a 


copy of the amendments must be filed, or the court may, in its discretion, 
require the complaint as amended to be filed, and a copy of the amend- 
ments or amended complaint must be served upon defendants affected 
thereby. The defendant must answer the amendment or complaint as 
amended within twenty days after service thereof, or such other time as 
the court may direct, and judgment by default may be entered upon 


failure to answer as in other cases. 


History: En. Sec. 43, p. 143, L. 1867; 
re-en. Sec. 53, p. 38, Cod. Stat. 1871; re-en. 
sec. 85, p. 60, L. 1877; re-en. Sec. 85, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 87, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 683, 
©. Civ. Proc. 1895; amd. Sec. 1, p. 158, 
L. 1901; re-en. Sec. 6537, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 432. : 


When the demurrer to an amended com- 
plaint has been overruled, the defendant 
must file his answer within the time set 
by the court; service of it upon counsel 
for the plaintiff is not equivalent to filing 
it with the clerk. State ex rel. Smother- 
man v. District Court, 50 Mont. 119, 121, 
145 Pac. 724. 

Upon service and filing of a second 


amended complaint, the original and first 
amended pleadings became functus officio, 
and, under this section, defendant was re- 
quired to answer within twenty days after 
such filing, for failure to do which default 
was properly entered. Hansen v. Good- 
rich, 56 Mont. 140, 143, 181 Pac. 739. 


Cited or applied as section 683, Code of 
Civil Procedure, before amendment, in 
A. M. Holter Hardware Co. v. Ontario 
Min. Co., 24 Mont. 184, 192, 61 Pace. 3. 


Amendment to complaint relying on 
same cause of action but curing demur- 
rable defects in original complaint as stat- 
ing new cause of action, see note in Ann. 
Cas. 1914C, 1025. 


- 9135. Objection not appearing on complaint may be taken by answer. 
When any of the matters enumerated in section 9131 do not appear upon 
the face of the complaint, the objection may be taken by answer. 


History: Cal. C. Civ. Proc. Sec. 433. 


Note.—Sections 9135 and 9136 were en- 
acted as sections 44 and 45, p. 51, Bannack 


Statutes; re-enacted as sections 44 and 45, 
p. 143, Laws of 1867; re-enacted as sec- 
tions 54 and 55, p. 38, Codified Statutes 
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1871; re-enacted at section 86, p. 60, Laws 
of 1877; re-enacted as section 86, First 
Division Revised Statutes 1879; re-enacted 
as section 88, First Division Compiled Stat- 
utes 1887; re-enacted as sections 684 and 
685, Code of Civil Procedure 1895; re- 
enacted as sections 6538 and 6539, Revised 
Codes 1907. 


If the fact that another action is pend- 
ing between the same parties does not 
appear upon the face of the complaint, 
the objection that one is pending may be 
taken by answer. Peterson v. City of 
Butte, 44 Mont. 129, 133, 120 Pac. 231. 


PLEADINGS. 


[Part IIL 


An alleged defect of parties, to be avail- 
able as a ground of demurrer, must appear 
from the face of the complaint, else the 
objection can be raised only by answer. 
Marcellus v. Wright, 51 Mont. 559, 561, 
154 Pac. 714. 

Cited or applied as section 54, p. 38, 
Codified Statutes 1871, in‘ Parchen v. Peck, 
2 Mont. 567, 571; as section 6538, Re- 


vised Codes, in Wilson v. Yegen Bros., 38 


Mont. 504, 509, 100 Pac. 613; O’Donnell 
v. City of Butte, 44 Mont. 97, 99, 119 Pac. 
281. 


9136. Objections—When deemed waived. If no objection is taken, 
either by demurrer or answer, the defendant must be deemed to have 
waived the same, excepting only the objection to the jurisdiction of the 
court, and the objection that the complaint does not state facts sufficient 


to constitute a cause of action. 


History: Sec. 6539, Rev. C. 1907. See 
also history of Sec. 9135. Cal. ©. Civ. 
Proc. Sec. 434. 


The objection that the complaint does 
not support the judgment can be raised 
in the appellate court for the first time on 
appeal from the judgment. Territory v. 
Virginia Road Co., 2 Mont. 96, 101; Parker 
v. Bond, 5 Mont. 1, 12, 1 Pac. 209; Foster 
v. Wilson, 5 Mont. 53, 57, 2 Pac. 310; 
Quirk v. Clark, 7 Mont. 31, 33, 14 Pac. 
669. 

Where a defendant has interposed a 
demurrer to a complaint which is over- 
ruled, and fails to stand upon his de- 
murrer, but answer over and goes to trial 
upon the merits, he waives his right to be 
heard upon his objection to the action of 
the court in overruling the demurrer, un- 
less the complaint should be so defective 
as not to support the judgment. Perkins 
v. Davis, 2 Mont. 474; Collier v. Ervin, 
3 Mont. 142, 144; Hershfield v. Aiken, 
3 Mont. 442, 451; Francisco v. Benepe, 
6 Mont. 243, 244, 11 Pac. 637; Garver v. 
Lynde, 7 Mont. 108, 111,.14 Pac. 697; 
Barber v. Briscoe, 8 Mont. 214, 220, 19 
Pac. 589; Murphy v. Phelps, 12 Mont. 
531, 533, 31 Pac. 64; Wyman v. Jensen, 
26 Mont. 227, 239, 67 Pac. 114. 

Where the complaint did not state the 
Christian name of the plaintiff, and de- 
fendant answered and admitted that plain- 
tiff was in the possession of certain prem- 
ises when an alleged trespass was com- 
mitted thereon, defendant waived his 
right to raise the question in the supreme 
court that the complaint was uncertain in 
stating plaintiff’s name. Nichols v. Dob- 
bins, 2 Mont. 540, 543. 

Where A brought an action against B as 
the surviving partner of the firm of B and 
CO, which firm was composed of B, C, and D, 
but the answer of B did not set forth that 
D was a partner, or that there was a non- 


joinder of the parties defendant. 


joinder of parties, and judgment was en- 
tered against B alone, B waived the defect 
of parties by failing to take advantage of 
it by demurrer or answer. Parchen v. 
Peck, 2 Mont. 567, 571. 

Where the proof showed that too many 
persons had been joined as defendants, 
but this fact did not appear upon the face 
of the complaint, and the answer of the 
defendant did not plead it, the defendant 
thereby waived his objection to the mis- 
Conklin 
v. Fox, 3 Mont. 208, 211; Knatz v. Wise, 
16 Mont. 555, 558, 41 Pac. 710. See, also, 
Logan v. Billings & Northern Ry. Co., 40 
Mont. 467, 471, 107 Pac. 415. 


The objection that the complaint does 
not state facts sufficient to constitute a 
cause of action is never waived. Parker 
v. Bond,:5 Mont. 1, 12, 1 Pac. 209. 

The sufficiency of a complaint may be 
questioned for the first time on appeal, 
and, if found fatally defective, a judgment 
rendered thereon for the plaintiff will be 
reversed. Foster v. Wilson, 5 Mont. 53, 57, 
2 Pac. 310; Tracy v. ‘Harmon, 17. aMfoent 
465, 467, 43 Pac. 500; Shober v. Blackford, 
46 Mont. 194, 204, 127 Pac. 329; Cole v. 
Helena Light & Ry. Co., 49 Mont. 443, 450, 
143 Pac. 974; Ellinghouse v. Ajax Live 
Stock Co., 51 Mont. 275, 281, 152 Pac. 481, 
L. R. A. 1916D, 836. 


The omission to state in a complaint 
facts essential to make out a cause of ac- 
tion is not cured by the decision and judg- 
ment, and the question of its sufficiency 
may be presented at any time during the 
progress of the trial, even in the supreme 
court for the first time. Whiteside v. 
Lebecher, 7 Mont, 473, 478, 17 Pac. 548% 
Wyman v. Jensen, 26 Mont. 227, 239, 67 
Pac. 114; Thornton v. Kaufman, 35 Mont. 
181, 184, 88 Pac. 796; Badovinae v. North- 
ern Pacific Ry. Co., 39 Mont. 454, 458, 
104 Pac. 543. 
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Where the defendant charged in a de- 
murrer to a complaint that it did not state 
facts sufficient to constitute a cause of 
action, but failed to interpose an objec- 
tion on the ground that the complaint was 
ambiguous and uncertain, he must be 
deemed to have waived the latter objec- 
tion. Pryor v. City of Walkerville, 31 
Mont. 618, 621, 79 Pac. 240. 

Under this section, the question of juris- 
diction may be raised for the first time in 
the supreme court. Oppenheimer v. Regan, 
32 Mont. 110, 115, 79 Pac. 695; McCauley 
v. Jones, 35 Mont. 32, 38, 88 Pac. 572. 

The fact that the notice of appeal from 
a justice’s court to the district court was 
served before filing may be urged as a 
ground for dismissal of the appeal in the 
supreme court, although the point was not 
raised in the district court; as the ques- 
tion involves the jurisdiction of the dis- 
trict court to entertain the appeal, it may 
be raised at any time. McCauley v. Jones, 
35 Mont. 32, 38, 88 Pac. 572. 

A complaint, in an action to determine 
an adverse claim in patent proceedings in 
the matter of mining property, defective 
in omitting to allege that an adverse claim 
has been filed in the land office within 
sixty days after application for patent, is 
not aided by allegations in the reply; and 
the sufiiciency of the complaint to support 
the judgment may be raised at any time 
during the progress of the case. Thornton 
v. Kaufman, 35 Mont. 181, 184, 88 Pace. 
796. 

The objection that the complaint does 
not state facts sufficient to constitute a 
cause of action is never waived. Clark v. 
Oregon Short Line R. R. Co., 38 Mont. 177, 
186, 99 Pac. 298. 

After issue joined, the complaint, though 
ambiguous in its allegations, should be 
construed most favorably to the plaintiff, 
as the defendant waives defects of this 
character by answering. Robinson v. 
Helena Light & Ry. Co., 38 Mont. 222, 241, 
99 Pac. 837. 

The objection of a misjoinder of causes 
of action is waived, unless it is taken by 
answer or demurrer. Forsell v. Pittsburg 
& Montana Copper Co., 38 Mont. 403, 407, 
100 Pae. 218. 

An objection to a complaint on the 
ground of indefiniteness is waived unless 
a special demurrer on that account is inter- 
posed. Billings Realty Co. v. Big Ditch 
Co., 43 Mont. 251, 256, 115 Pac. 828. 

If no objection to the capacity of minor 
plaintiffs to sue is taken by demurrer or 
answer, it is deemed to be waived. O’Don- 


DEMURRER TO COMPLAINT. 
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nell v. City of Butte, 44 Mont. 97, 100, 
119) Pac. 2515 

Though a complaint is indefinite, that 
objection is waived, where a special de- 
murrer was interposed, but did not point 
out this defect. Cohen v. Clark, 44 Mont. 
Polpei0; 119; Paci iT. 


An inadvertent substitution of the word 
“defendant” for “plaintiff” in the com- 
plaint does not render the pleading insuffi- 
cient, but subject to special demurrer on 
the ground of uncertainty, which defect is 
waived by answering to the merits. Ivan- 
hoff v. Teale, 47 Mont. 115, 117, 130 Pac. 
972. 

Where a complaint states a cause of ac- 
tion, failure to demur to the same for am- 
biguity operates as a waiver of such de- 
fect. Keffler v. Wilds, 50 Mont. 387, 388, 
146 Pac. 1105. 

An objection that the complaint is am- 
biguous and uncertain cannot be urged on 
appeal where no special demurrer, because 
of such defects, was interposed in the 
court below. Chenoweth v. Great North- 
ern Ry. Co., 50 Mont. 481, 485, 148 Pac. 
330. 

Though the sufficiency of a complaint 
may be questioned for the first time on 
appeal, and, if found fatally defective, a 
judgment rendered thereon for the plain- 
tiff will be reversed, every reasonable de- 
duction will be drawn from the facts 
stated in order to uphold it when so at- 
tacked. Ellinghouse v. Ajax Live Stock 
Co., 51 Mont. 275, 281, 152 Pac. 481, L. 
R. A. 1916D, 836. 


A complaint will be held sufficient, if 
attacked for the first time on appeal, if 
the defect made the basis of the objection 
is not a matter going to the root of the 
cause of action, but is such as might have 
been remedied by an amendment. Elling- 
house v. Ajax Live Stock Co., 51 Mont. 
275, 282, 152 Pac. 481, L. R. A. 1916D, 836. 


After joinder of issue there is deemed 
to be a waiver of any right to object by 
special demurrer to the complaint, on the 
ground of ambiguity or uncertainty in the 
allegations of the facts upon which the 
relief is demanded. Hamilton v. Hamilton, 
51 Mont. 509, 521, 154 Pac. 717. 


Cited or applied as section 685, Code of 
Civil Procedure, in Haupt v. Independent 
Tel. M. Co., 25 Mont. 122, 130, 63 Pac. 
1033; as section 6539, Revised Codes, in 
Wilson v. Yegen Bros, 38 Mont. 504, 509, 
100 Pac. 613; Meredith v. Roman, 49 
Mont., 204, 216, 141 Pac. 643; Church v. 
Zywert, 58 Mont. 102, 107, 190 Pac. 291. 
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CHAPTER 12. 
ANSWER. 


Section 9137. Answer—What to Contain. 


Counterclaim by Executor or Administrator, or Other Person Sued in 


Defendant May Set Forth All His Defense and Counterclaims, 
When Defendant May Demand Affirmative Judgment. 


9138. Counterclaim Defined. 
9139. Counterclaim—Rules Thereof. 
9140. Judgment on Same. 
9141. Affirmative Relief. 
9142, 
Representative Capacity. 
9143. When Plaintiff Is Executor, ete. 
9144. When Defendant Omits to ‘Set Up Counterclaim. 
9145. Counterclaim Not Barred by Death or Assignment. 
9146. 
9147. Partial Defenses. 
9148. 
9149. When Answer Admits Part of Plaintiff’s Claim. 
9150. Judgment for Excess. 
9151. Cross- -Complaint—Filing—Service. 


9137. Answer—Whait to contain. 


contain: 


The answer of the defendant must 


1. A general or specific denial of each material allegation of the com- 


plaint controverted by the defendant, 


or of any knowledge or information 


thereof sufficient to form a belief, or a specific admission or denial of some 
of the allegations of the complaint, and also a general denial of all the 
allegations of the eet not specifically admitted or denied in the 


answer ; 


ne N statement of any new matter constituting a defense or counter- 


claim. 


Related sections: 9179, 9326. 

History: Ap. p. Sec. 46, p. 51, Bannack 
Stat.; amd. Sec. 46, p. 143, L. 1867; amd. 
Sec. 6, p. 64, L. 1869; amd. Sec. 56, p. 38, 
Cod. Stat. 1871; amd. Sec. 1, p. 46, L. 1874; 
amd. Sec. 87, p. 61, L. 1877; re-en. Sec. 87, 
1st Div. Rev. Stat. 1879; re-en. Sec. 89, 
1st Div. Comp. Stat. 1887; en. Sec. 690, 
C. Civ. Proc. 1895; re-en. Sec. 6540, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 437. 


The new codes extend the method and 
form of denials, giving far more latitude, 
apparently, than under the former prac- 
tice. State ex rel. Milsted v. Butte City 
Water Co., 18 Mont. 199, 205, 44 Pac. 966, 
56 Am. St. Rep. 574, 32 L. R. A. 697. 

A counterclaim must be pleaded, or it 
cannot be proved. Union Mercantile Co. 
v. Jacobs, Sultan & Co., 20 Mont. 554, 555, 
52 Pace. 375. 

A counterclaim for money in an action 
for a forcible entry cannot be availed of. 
Spellman v. Rhode, 33 Mont. 21, 28, 81 
Pac. 395. 

Where the complaint, in an action for 
waste, demands a money judgment only, 
and the defendant asks that his title be 
quieted as against the plaintiff, nothing in 
his answer partaking of the nature of an 
affirmative cause of action or counterclaim, 
and the reply demanding, among other 
things, that the plaintiff have her title 
quieted as against the defendant, it is 


error to render judgment in favor of the 
plaintiff for the possession of the land and 
quieting her title, the pleadings not justi- 
fying such a decree. Erbes v. Smith, 35 
Mont. 38, 46, 88 Pac. 568. 

An allegation in defendants’ answer that 
they “say defendants have not sufficient 
knowledge or information to form a belief 
as to matters and facts alleged” in a cer- 
tain paragraph of the complaint, “and 
therefore deny the same,” was in substan- 
tial compliance with ‘this section. Milwau- 
kee Gold Extraction Co. v. Gordon, 37 
Mont. 209, 215, 95 Pac. 995. 

The provisions of this section, relative 
to denial on information and belief, apply 
to any and all allegations in a complaint; 
hence an allegation in the complaint of a 
corporation, that plaintiff was and is a 
corporation, was put in issue by such a 
denial. Milwaukee Gold Extraction Co. v. 
Gordon, 37 Mont. 209, 216, 95 Pae. 995. 

A defendant may deny generally or spe- 
cifically certain allegations of the com- . 
plaint, and may, as to other allegations, 
deny any knowledge or information thereof 
sufficient to form.a belief, and may admit 
other allegations, and may put still others, 
or all others, in issue by a general denial. © 
Pengelly v. Peeler, 39 Mont. 26, 30, 101 
Pac. 147. 

A general denial is proper in cases where 
certain allegations have already been gen- 
erally or specifically denied, and in cases 
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where the pleader has already denied any 
knowledge or information sufficient to 
form a belief as to the truth of particular 
allegations, and has specifically admitted 
others. Pengelly v. Peeler, 39 Mont. 26, 
30, 101 Pac. 147. 

Where defendant denied, as to certain 
specified allegations of the complaint, that 
he had “any knowledge or information 
sufficient to form a belief,’ the omission 
of the word “thereof,” as used in this sec- 
tion, was immaterial. Pengelly v. Peeler, 
89 Mont. 26, 31, 101 Pac. 147. 

Under the statute, the answer must con- 
sist of two parts, the first embodying the 
admissions and denials, and the second, 
new matter constituting a defense or coun- 
terclaim. Rand v. Butte Electric Ry. Co., 
40 Mont. 398, 406, 107 Pac. 87. 

A defendant, whether as defendant or 
as garnishee, cannot avail himself of a 
counterclaim unless he pleads it; it cannot 
be asserted under a general denial of in- 
debtedness; and the furnishing of a bill 
of particulars in which his claim is listed 
is not pleading a counterclaim. Dolenty 
v. Rocky Mountain Bell Tel. Co., 41 Mont. 
105 )b15, 108. Pac. 921. 

Any defense that a garnishee could in- 
terpose, in an action brought against him 
by the defendant, may be interposed as 
garnishee in an action by the attaching 
ereditor; but, if he relies upon a counter- 
claim, he must, in either case, plead it. 
Dolenty v. Rocky Mountain Bell Tel. Co., 
41 Mont. 105, 115, 108 Pac. 921. 

A set-off, as such, is not recognized by 
the codes. Dolenty v. Rocky Mountain 
Bell Tel. Co., 41 Mont. 105, 114, 108 Pace. 
921. 

A defendant may plead inconsistent de- 
fenses, provided they are not so incom- 
patible as necessarily to render one or the 
other absolutely false. Johnson v. Butte 
& Superior Copper Co., 41 Mont. 158, 166, 
108 Pace. 1057, 48 L. RB. A. (N. 8.) 938; 
O’Donnell v. City of Butte, 44 Mont. 97, 
101, 119 Pace. 281; Day v. Kelly, 50 Mont. 
306, 312, 146 Pac. 930. 

In this state there is no such pleading 
as a cross-bill. Alywin v. Morley, 41 Mont. 
191, 206, 108 Pac. 778. See, however, sec- 
tion 9151, subsequently enacted. 

An allegation in an answer that a fact, 
stated in the complaint as true, is true, 
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or the affirmative statement therein of a 
fact which is likewise pleaded in the com- 
plaint, is an admission of the truth of the 
allegation of the complaint, and proof 
thereof is not necessary. O’Donnell v. 
City of Butte, 44 Mont. 97, 101, 119 Pace. 
281. 

A denial of knowledge or information 
sufficient to form a belief as to the truth 
of an allegation is authorized by this see- 
tion. First National Bank v. Silver, 45 
Mont. 231, 235, 122 Pac. 584. 

This section and section 9138 were de- 
signed to enable parties litigant to adjust 
their differences in one action, so far as 
possible, and thereby to prevent a multi- 
plicity of suits; this conclusion is re- 
enforced by the provisions of section 9144; 
and, for statutes so highly remedial, a 
broad and liberal construction is required 
in order that the purposes designed by 
them shall be most completely served. 
Scott v. Waggoner, 48 Mont. 536, 543, 139 
Pac. 454, L. R. A. 1916C, 491. 

Where a militia. officer is sued for de- 
stroying private property without the 
owner’s consent, and without compensat- 
ing the owner therefor, he must, if he 
would make justification for his defense, 
plead the same specially. Herlihy v. Don- 
ohue, 52 Mont. 601, 608, 161 Pac. 164, Ann. 
Cast O 170.299 Lk BASIL B 702: 

The effect of a general denial is to put 
in issue every material allegation consti- 
tuting the cause of action alleged, and 
thus to cast upon the plaintiff the burden 
of establishing by his evidence, prima 
facie at least, the presence of every ele- 
ment of it, and hence his right to recover. 
Chealey v. Purdy, 54 Mont. 489, 492, 171 
Pac. 926. 

Cited or applied as section 690, Code of 
Civil Procedure, in Babcock v. Maxwell, 
21 Mont. 507, 510, 54 Pac. 943; Stadler v 
First National Bank, 22 Mont. 190, 206. 
56 Pac. 111, 74 Am. St. Rep. 582; Cornish 
v. Woolverton, 32 Mont. 456, 473, 81 Pac. 
4,108 Am. St. Rep. 598; Gilchrist v. Hore, 
34 Mont. 443, 447, 87 Pac. 443; as section 
6540, Revised Codes, in Kaufman v. Coop- 
er, 39 Mont. 146, 155, 101 Pac. 969; 
Vaughan v. Kujath, 44 Mont. 484, 487, 120 
Pac. 1121; Stephens v. Conley, 48 Mont. 
352, 368, 1388 Pac. 189, Ann. Cas. 1915D, 
958. 


Counterclaim defined. The counterclaim specified in the last 


section must tend, in some way, to diminish or defeat the plaintiff’s 
recovery, and must be one of the following causes of action against the 
plaintiff, or, in a proper case, against the person whom he represents, and 
in favor of the defendant, or of one or more defendants, between whom 
and the plaintiff a separate judgment may be had in the action: 

1. A cause of action arising out of the contract or transaction, set 
forth in the complaint, as the foundation of the plaintiff’s claim, or con- 


nected with the subject of the action; 
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2. In an action on contract, any other cause of action on contract, 
existing at the commencement of the action. 


History: Ap. p. Sec. 47, p. 52, Bannack 
Stat.; re-en. Sec. 47, p. 143, L. 1867; re-en. 
Sec. 57, p. 38, Cod. Stat. 1871; re-en. Sec. 
88, p. 61, L. 1877; re-en. Sec. 88, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 90, 1st Div. 
Comp. Stat. 1887; en. Sec. 691, C. Civ. 
Proc. 1895; re-en. Sec. 6541, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 438. 


The words of the statute, “subject of 
the action,’ should be construed, not as 
relating to the thing itself about which 
the controversy has arisen, but as refer- 
ring rather to the origin and grounds of 
the plaintiff's right to recover or obtain 
the relief asked. Collier v. Ervin, 3 Mont. 
142, 145; Potter v. Lohse, 31 Mont. 91, 97, 
77 Pac. 419; Osmers v. Furey, 32 Mont. 
581, 593, 81 Pac. 345; Pittsmont Copper 
Co. v. O’Rourke, 49 Mont. 281, 293, 141 
Pac. 849. 

In an action in tort, the defendant 
cannot counterclaim any new matter not 
arising out of the transaction set forth in 
the complaint as the foundation of the 
plaintiff’s claim, or connected with the 
subject of the action. Davis v. Frederick, 
6 Mont. 300, 302, 12 Pac. 664; Potter v. 
Lohse, 31 Mont. 91, 97, 77 Pac. 419; Kauf- 
man v. Cooper, 39 Mont. 146, 156, 101 Pace. 
969. 

A counterclaim must be in existence and 
matured for action at the time of the 
commencement of the suit in which it is 
pleaded. McGuire v. Edsall, 14 Mont. 359, 
360, 36 Pac. 453; Boucher v. Powers, 29 
Mont. 342, 345, 74 Pac. 942; Scott v. 
Waggoner, 48 Mont. 536, 549, 139 Pace. 
454, L. R. A. 1916C, 491; Hammond v. 
Thompson, 54 Mont. 609, 611, 173 Pac. 229. 


An answer, in an action of replevin, to 
‘the effect that the defendant took posses- 
sion of the chattels as the assignee of one 
who had been in possession thereof for a 
long time, that plaintiff knowingly allowed 
the defendant to sell the same, and that by 
reason thereof plaintiff was estopped from 
maintaining the action, does not state a 
counterclaim as the same is defined in this 
section. Babcock v. Maxwell, 21 Mont. 
507, 512,°54 Pac. 943. 

A defendant, to entitle himself to a mo- 
tion for judgment for want of a reply to 
a counterclaim, must plead it as such, and 
is estopped from asserting that matter 
which in his answer he denominates ‘an 
equitable defense” is in fact a counter- 
claim. Babcock v. Maxwell, 21 Mont. 507, 
514, 54 Pac. 943. 

A demand against the assignor of a non- 
negotiable contract cannot be set off 
against the assignee, unless due and pay- 
able when the assignment was made, and 
notice was unnecessary to prevent set-off 


of a demand becoming payable subsequent- 
ly. Stadler v. First National Bank, 22 
Mont. 190, 210, 56 Pac. 111). 74 Ameo 
Rep. 582; Cornish v. Woolverton, 32 Mont. 
456, 473, 81 Pac. 4, 108 Am. St. Rep. 598. 


Orders on the property owner to labor- 
ers, given by the contractor for work done 
in the removal of buildings, are properly 
pleaded as counterclaims in an action by 
the contractor or his assignees to fore- 
close a lien for the contract price of such 
removal. Boucher v. Powers, 29 Mont. 
342, 345, 74 Pac. 942. 

A judgment cannot be set off against 
an action of conversion, but defendants’ ° 
remedy is by bill in equity or other pro- 
ceeding to offset one judgment against the 
other. Potter v. Lohse, 31 Mont. 91, 97, 
77 Pac. 419. 

Under this section, such counterclaims 
only are allowed as tend in some way to 
diminish or defeat the plaintiff’s recovery. 
A claim for a money judgment, whether 
arising out of the transaction set forth in 
the complaint or not, tends in no way to 
defeat or diminish the plaintiffs’ right of 
recovery of the possession of property 
wrongfully taken. Osmers v. Furey, 32 
Mont. 581, 593,.81 Pac. 345. 

In condemnation proceedings the de- 
fendant is not required to set up his claims 
for damages, either special or general, and 
this section will not permit them to be 
pleaded by way of counterclaim; therefore 
plaintiff cannot be heard to complain that, 
by defendant’s failure to plead them, it 
had no notice of their character and 
amount, and was deprived of an oppor- 
tunity to controvert them. Yellowstone 
Park R. R. Co. v. Bridger Coal Co., 34 
Mont. 545, 556, 87 Pac. 963, 115 Am. St. 
Rep. 546, 9 Ann. Cas. 470. 

The provisions of this section have no 
application to cases coming within the 
jurisdiction of justices’ courts. Walter v. 
Cox, 36 Mont. 20, 24, 91 Pac. 1063. 

To constitute a counterclaim, a failure 
to plead which will thereafter bar an ac- 
tion thereon, it must appear affirmatively 
from the pleadings that the cause of ac- 
tion asserted is one “arising out of the 
contract or transaction, set forth in the 
complaint, as the foundation of the plain- 
tiff’s claim, or connected with the subject 
of the action.” Kaufman v. Cooper, 39 
Mont. 146, 155, 101 Pac. 969. 

In this section, no mention is made of a 
claim against a codefendant; in an action 
for an accounting, it may be that a de- 
fendant can, upon pleadings adequate to 
support a judgment, obtain affirmative 
relief against a codefendant by filing a 
pleading in the nature of a counterclaim; 
but this cannot be done where the c¢com- 
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plaint does not set forth a cause of action, 
and the defendant’s pleading in his own 
behalf is insufficient to support a judg- 
ment. Alywin v. Morley, 41 Mont. 191, 
206, 108 Pac. 778. 

If the plaintiff has a cause of action 
against the defendant, at the time of fil- 
ing his complaint, and no counterclaim is 
filed, he ought to recover. Isman v. AI- 
tenbrand, 42 Mont. 188, 195, 111 Pac. 849. 

To constitute a counterclaim, the facts 
must disclose a cause of action in favor of 
the defendant and against the plaintiff, 
existing at the time of the commencement 
of the action. First National Bank v. 
Silver, 45 Mont. 231, 236, 122 Pac. 584. 

The provision of subdivision 2 of this 
section, that in an action on a contract any 
other cause of action on contract existing 
at the commencement of the action may be 
set up as a counterclaim, applies to im- 
plied as well as express contracts. First 
National Bank v. Silver, 45 Mont. 231, 
237, 122 Pac. 584. 

“Transaction” is not synonymous with 
contract”; it is broader than ‘contract,’ 
and broader than “tort,” although it may 
include either or both; it is “that combi- 
nation of acts and events, circumstances, 
and defaults, which, viewed in one aspect, 
results in the plaintiff’s right of action, 
and viewed in another aspect, results in 
the defendant’s right of action’; and it 
“applies to any dealings of the parties re- 
sulting in wrong, without regard to whether 
the wrong be done by violence, neglect, or 
breach of contract.” Scott v. Waggoner, 
48 Mont. 536, 545, 139 Pac. 454, L. R. A. 
1916C, 491. 

A counterclaim sounding in tort may be 
pleaded as against a demand upon con- 
tract, provided it arises out of the trans- 
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action which gave rise to plaintiff’s cause 
of action. Scott v. Waggoner, 48 Mont. 
536, 545, 1389 Pac. 454, L. R. A. 1916C, 491. 

In an action by a landlord for rent due 
under a written lease and for damages for 
waste committed on the premises, it is 
proper for the defendant to interpose a 
counterclaim for the conversion of per- 
sonal property placed by him on the prem- 
ises. Scott v. Waggoner, 48 Mont. 536, 
547, 139 Pac. 454, L. R. A. 1916C, 491. 

Matter in an answer is not a counter- 
claim, unless it states a cause of action, 
complete within itself, and tends in some 
way to diminish or defeat plaintiff’s re- 
covery. Hillman v. Luzon Cafe Co., 49 
Mont. 180, 188, 142 Pac. 641. 

Where a chattel mortgage has been 
given to secure the unpaid purchase-money 
for an automobile, but on the same day a 
new arrangement is made between the 
seller and purchaser, whereby the latter is 
to run the machine for hire, and the buyer 
afterward sues the seller for seizing the 
machine and converting it to his own use, 
the defendant may counterclaim for the 
balance on the machine. Kinsman v. 
Stanhope, 50 Mont. 41, 45, 144 Pac. 1083, 
L. R. A. 1916C, 443. 

A defendant’s claim for damages from 
the wrongful seizure and detention of 
property, in an action of claim and deliv- 
ery, is not a counterclaim within this sec- 
tion. Hammond v. Thompson, 54 Mont. 
609, 611, 173 Pac. 229. 

Cited or applied as section 691, Code of 
Civil Procedure, in Spellman v. Rhode, 33 
Mont. 21, 28, 81 Pac. 395; Erbes v. Smith, 
35 Mont. 38, 46, 88 Pac. 568; as section 
6541, Revised Codes, in Doichinoff v. Chi- 
cago, Milwaukee & St. Paul Ry. Co., 51 
Mont. 582, 587, 154 Pac. 924. 


9139. Counterclaim—Rules thereof. But the counterclaim,. specified 
in subdivision 2 of the last section, is subject to the following rules: 
1. If the action is founded upon a contract, which has been assigned 


by the party thereto, other than a negotiable promissory note or bill of 
exchange, a demand existing against the party thereto, or an assignee of 
the contract, at the time of the assignment thereof, and belonging to the 
defendant, in good faith, before notice of the assignment, must be allowed 
as a counterclaim, to the amount of the plaintiff’s demand, if if might 
have been so allowed against the party, or the assignee, while the contract 
belonged to him. 

2. If the action is upon a negotiable promissory note or bill of 
exchange, which has been assigned to the plaintiff after it became due, 
a demand, existing against a person who assigned or transferred it, after 
it became due, must be allowed as a counterclaim, to the amount of the 
plaintiff’s demand, if it might have been so allowed against the assignor, 
while the note or bill belonged to him. 

3. If the plaintiff is a trustee for another, or if the action is in the 
name of the plaintiff, who has no actual interest in the contract upon 
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which it is founded, a demand against the plaintiff shall not be allowed 
as a counterclaim; but so much of a demand existing against the person 
whom he represents, or for whose benefit the action is brought, as will 
satisfy the plaintiff’s demand, must be allowed as a counterclaim, if it 
might have been so allowed in an action brought by the person beneficially 
interested. 

History: En. Sec. 692, C. Civ. Proc. 108 Am. St. Rep. 598; Spellman v. Rhode, 
1895; re-en. Sec. 6542, Rev. C. 1907. Cal. 33 Mont. 21, 28, 81 Pac. 395; Northwest- 


C. Civ. Proc. Sec. 438. ern Improvement Co. v. Rhoades, 52 Mont. 


Cited or applied as section 692, Code of BB8, Beas ie 08 LAN as 


Civil Procedure, in Stadler v. First Na- ; ‘ : 
tional Bank, 22 Mont. 190, 206, 56 Pac. : IN pear A pitied Nas ere. ae 
11], 74 :Am.. St. Rep. 582; Cornish. ‘vy. eee eee re 


Woolverton, 32 Mont. 456, 473, 81 Pac. 4, I913A, 1079. 


9140. Judgment on same. Where a counterclaim is established, which 
equals the plaintiff’s demand, the judgment must be in favor of the 
defendant. Where it is less than the plaintiff’s demand, the plaintiff must 
have judgment for the residue only. Where it exceeds the plaintift’s 
demand, the defendant must have judgment for the excess, or so much 
thereof as is due from the plaintiff. Where part of tae excess is not due 
from the plaintiff, the judgment does not prejudice the defendant’s right 
to recover from another person so much thereof as the judgment does not 
cancel. 


Related section: 9405. 
History: En. Sec. 693, C. Civ. Proc. 1895; re-en. Sec. 6543, Rev. C. 1907. 


9141. Affirmative relief. In a case not specified in the last section, 
where a counterclaim is established, which entitled the defendant to an 
affirmative judgment, demanded in the answer, judgment must be rendered 
for the defendant accordingly. 

History: En. Sec. 694, C. Civ. Proc. 1895; re-en. Sec. 6544, Rev. C. 1907. 


9142. Counterclaim by executor or administrator, or. other person sued 
in representative capacity. In an action against an executor or admin- 
istrator, or other person sued in a representative capacity, the defendant 
may set forth, as a counterclaim, a demand belonging to the decedent, or 
‘other person whom he represents, where the person so represented would 
have been entitled to set forth the same in an action against him. 

History: En. Sec. 695, C. Civ. Proc. 1895; re-en. Sec. 6545, Rev. C. 1907. 


9143. When plaintiff is executor, etc. In an action brought by an 
executor or an administrator, in his representative capacity, a demand 
against the decedent, belonging at the time of his death to the defendant, 
may be set forth by the defendant as a counterclaim, as if the action had 
been brought by the decedent in his lifetime; and, if a balance is found to 
be due the defendant, judgment must be rendered therefor against the 
plaintiff in his representative capacity. Execution can be issued upon such 
a judgment only in a case where it could be issued upon a judgment in an 
action against the executor or administrator. 

History: En. Sec. 696, C. Civ. Proc. 1895; re-en. Sec. 6546, Rev. C. 1907. 


9144. When defendant omits to set up counterclaim. If the defendant 
omit to set up a counterclaim in the cases mentioned in the first subdivision 
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of section 9138, neither he nor his assignee can afterwards maintain an 


action against the plaintiff therefor. 


History: En. Sec. 89, p. 61, L. 1877; 
re-en. Sec. 89, Ist Div. Rev. Stat.. 1879; 
re-en. Sec. 91, lst Div. Comp. Stat. 1887; 
re-en. Sec. 697, C. Civ. Proc. 1895; re-en. 
Sec. 6547, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 439. 


tion, or be forever barred from thereafter 
maintaining an action therefor; it must 
appear affirmatively from the pleadings 
that the cause of action asserted is one 
which falls within the class mentioned in 
the subdivision named. Kaufman v. Cooper, 
39 Mont. 146, 155, 101 Pac. 969. 


It is only such a counterclaim as is men- 
tioned in subdivision 1 of section 9138 
that a party must assert in a pending ac- 


Cited or applied as section 6547, Revised 
Codes, in Scott v. Waggoner, 48 Mont. 536, 
544, 139 Pac. 454, L. R. A. 1916C, 491. 


9145. Counterclaim not barred by death or assignment. When cross- 
demands have existed between persons under such circumstances that, if 
one had brought an action against the other, a counterclaim could have 
been set up, the two demands shall be deemed compensated, so far as they 
equal each other, and neither can be deprived of the benefit thereof by the 
assignment or death of the other. 

History: En. Sec. 48, p. 52, Bannack 
Stat.; re-en. Sec. 48, p. 143, L. 1867; re-en. 
Sec. 58, p. 39, Cod. Stat. 1871; re-en. Sec. 
89, p. 61, L. 1877; re-en. Sec. 89, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 91, 1st Div. 
Comp. Stat. 1887; amd. Sec. 698, C. Civ. 


Proc. 1895; re-en. Sec. 6548, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 440. 


Cited or applied as section 698, Code of 
Civil Procedure, in Stadler v. First Na- 
tional Bank, 22 Mont. 190, 207, 56 Pace. 
11) 74. Am, St" Hep. 582: Cornish — v. 
Woolverton, 32 Mont. 456, 473, 81 Pac. 4, 
108 Am. St. Rep. 598. 


9146. Defendant may set forth all his defense and counterclaims. A 
defendant may set forth, in his answer, as many defenses or counterclaims, 
or both, as he has, whether they are such as were formerly denominated 
legal or equitable. Hach defense or counterclaim must be separately 
stated and numbered. Unless it is interposed as an answer to the entire 
complaint, it must distinctly refer to the cause of action which it. is 
intended to answer. 


History: Ap. p. Sec. 49, p. 52, Bannack 
Stat.; re-en. Sec. 49, p. 143, L. 1867; re-en. 
Sec. 59, p. 39, Cod. Stat. 1871; re-en. Sec. 
89, 1st Div. Rev. Stat. 1879; re-en. Sec. 91, 
1st Div. Comp. Stat. 1887; en. Sec. 699, 
C. Civ. Proc. 1895; re-en. Sec. 6549, Rev. 
GC. 1907. Cal. C. Civ. Proc. Sec. 441. 


Although the defendant may interpose 
inconsistent defenses, they must not be 


A plea of contributory negligence does 
not admit the truth of particular allega- 
tions stated in the complaint, although the 
answer also contains a general or specific 
denial of those allegations. Day v. Kelly, 
50 Mont. 306, 311, 146 Pac. 930. See, also, 
Nelson v. Northern Pacific Ry. Co., 50 
Mont. 516, 531, 148 Pac. 338; Lewis v. 
Steele, 52 Mont. 300, 307, 157 Pac. 575. 


so far inconsistent that if the allegations 
of one are true, the allegations of the other 
must of necessity be false. Johnson v. 
Butte & Superior Copper Co., 41 Mont. 
158, 165, 108 Pac. 1057, 48 L. R. A. (N. 8.) 
938; O’Donnell v. City of Butte, 44 Mont. 
97, 101, 119 Pac. 281; Day v. Kelly, 50 
Mont. 306, 312, 146 Pac. 930; Chenoweth 
v. Great Northern Ry. Co., 50 Mont. 481, 
485, 148 Pac. 330; White v. Hagbery, 54 
Mont. 593, 596, 172 Pac. 1034. 


9147. Partial defenses. 


Since a defendant may, under this sec- 
tion, interpose illogical or inconsistent de- 
fenses, it is error to exclude evidence 
offered in support thereof. St. Paul Mach. 
Mfg. Co. v. Bruce, 54 Mont. 549, 556, 172 
Pac. 330. 

Cited or applied as section 699, Code of 
Civil Procedure, in Erbes v. Smith, 35 
Mont. 38, 47, 88 Pac. 568; as section 6549, 
Revised Codes, in McKim v. Beiseker, 5€ 
Mont. 330, 335, 185 Pac. 153. 


A partial defense may be set forth, as pre- 


scribed in the last section; but it must be expressly stated to be a partial 
defense to the entire complaint, or to one or more separate causes of action 
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sufficient for that purpose. 


PLEADINGS. 


[Part IIT 


Upon a demurrer thereto, the question is whether it is 
Matter tending only to mitigate or reduce 


damages, in an action to recover damages for the breach of a promise to 
marry, or for a personal injury, or an injury to property, is a partial 
defense, within the meaning of this section. 


History: En. Sec. 700, C. Civ. Proc. 
1895; re-en. Sec. 6550, Rev. C. 1907. 


Under a general denial in a husband’s 
action for criminal conversation, evidence 
as to the general bad reputation of plain- 
tiff’s wife, being matter tending to mitiga- 


partial defense, was not admissible, since 
partial defenses must be specially pleaded 
under this section. McKim v. Beiseker, 
56 Mont. 330, 336, 185 Pac. 153. 

Cited or applied as section 6550, Revised 
Codes, in Cornell v. Great Northern Ry. 
Co., et al., 57 Mont. 177, 195, 187 Pacsagg: 


tion or reduction of damages, and hence a 


9148. When defendant may demand affirmative judgment. Where 
the defendant deems himself entitled to an affirmative judgment against 
the plaintiff, by reason of a counterclaim interposed by him, he must 
demand the judgment in his answer. 


History: En. Sec. 701, C. Civ. Proc. 
1895; re-en. Sec. 6551, Rev. C. 1907. 


It is a contradiction in terms to say that 
a defendant may have affirmative relief 
without pleading a counterclaim or coun- 
teraction against the plaintiff, because 
there is nothing upon which to base the 
judgment or decree. Erbes v. Smith, 35 
Mont. 38, 47, 88 Pac. 568. 


The demand made by the defendant in 
his answer, filed in an action for waste, 
that his title be quieted, which demand 
was not based upon a properly pleaded 
cause of action or counterclaim, should 
have been disregarded. Erbes v. Smith, 
35 Mont. 38, 47, 88 Pac. 568. 


9149. When answer admits part of plaintiff’s claim. Where the 
answer of the defendant, expressly or by not denying, admits a part of 
the plaintiff’s claim to be just, the court, upon the plaintiff’s motion, may, 
in its discretion, order that the action be severed; that a judgment be 
entered for the plaintiff for the part so admitted; and, if the plaintiff so 
elécts, that the action be continued, with like effect, as to the subsequent 
proceedings, as if it had been originally brought for the remainder of the 
claim. The order must prescribe the time and manner of the plaintiff’s 
election. If the plaintiff elects to continue the action, his right to costs 
upon the judgment is the same as if it was taken in an action brought for 
only that part of the claim. If the plaintiff does not elect to continue the_ 
action, costs must be awarded, as upon final judgment in any other case. 


History: En. Sec. 702, C. Civ. Proc. 
1895; re-en. Sec. 6552, Rev. C. 1907. 


Sufficiency of general denial coupled 
with admissions, see note in 13 Ann. Cas. 
884. 

Inconsistent defenses as constituting ad- 


9150. Judgment for excess. 


missions as to matter set up, see notes in 
Ann. Cas. 1917C, 740; 48 L. R. A. 203. 

Admissibility against pleader as admis- 
sion of pleading superseded by an amend- 
ed pleading, see note in Ann. Cas. 19134, 
1132. 


In an action upon contract, where the 


complaint demands judgment for a sum of money only, if the defendant, 
by his answer, does not deny the plaintiff’s claim, but sets up a counter- 
claim amounting to less than the plaintiff’s claim, the plaintiff, upon filing 
with the clerk an admission of the counterclaim, may take judgment for 
the excess, as upon a default for want of an answer. The admission 
must be made a part of the judgment-roll. 

History: En. Sec. 703, C. Civ. Proc. 1895; re-en. Sec. 6553, Rev. C. 1907. 
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9151. Cross-complaint—Filing—Service. Whenever any defendant to 
an action desires any relief against any party relating to or dependent 
upon the contract, transaction, or subject-matter upon which the action 
is brought, or affecting the property to which the action relates, or when- 
ever the judgment in such action may determine the ultimate rights of 
defendants to an action as between themselves, any defendant may, in 
addition to and in his answer, file at the same time, or subsequently by 
permission of court, a cross-complaint against all parties to such action, 
and may make as additional parties to such action, and ask relief against, 
any person, firm, association, or corporation, necessary or required to 
permit the court to make a full determination of and to adjudicate all 
rights of any person, firm, association, or corporation, relating to or 
dependent upon the contract, transaction, or subject-matter, or affecting 
the property to which the action relates. 

The service of a copy of the answer and cross-complaint upon the 
attorney of record for any party who has appeared in the action shall be 
and constitute service of process upon such appearing party. 

Any person, firm, association, or corporation who has not appeared in 
such action, or who may be made an additional party to such action, may 
be served with summons on such cross-complaint, in the way now pro- 
vided by law for the service of summons issued upon a complaint in an 
action, except that in a summons issued upon a cross-complaint the word 
“‘eross-complaint’’ shall be used instead of the word ‘‘complaint,’’ and 
any party so served with summons upon a ecross-complaint may appear in 
such action, within the time and in the manner provided by law for the 
appearance of a defendant in an action. 


History: En. Sec. 1, Ch. 177, L. 1919. bill or cross-complaint, see note in 20 Ann. 
Cal. C. Civ. Proc. Sec. 442. Cas. 1151; 26 L. BR. A. (N.8.) 127. 


Right to affirmative relief on cross-bill 


Right to bring in new parties by cross- in suit to quiet title, see notes in Ann. Cas, 


Section 9152. 
9153. 
9154. 
9155. 
9156. 
9157. 


1917D, 674; 12 L. R. A. (N.S) 64. 


CHAPTER 13. 
DEMURRER TO ANSWER. 


When Plaintiff May Demur to Answer. 

Grounds of Demurrer. 

Plaintiff May Demur to Whole Answer or to One or More Defenses, 
When Plaintiff May Demur to Answer. 

Demurrer to Counterclaim. 

Must Specify Grounds. 


9152. When plaintiff may demur to answer. The plaintiff may, within 
the same length of time after service of the answer as the defendant is 
allowed to answer after service of summons, demur to the answer of the 
defendant, or to one or more of the several defenses or counterclaims set 
up in the answer. 


History: En. Sec. 90, p. 62, L. 1877; Sec. 6554, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 90, 1st Div. Rev. Stat. 1879; Sec. 443. 


re-en. Sec. 92, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 710, C. Civ. Proc. 1895; re-en. 


Cited or applied as section 92, First Di- 
vision Compiled Statutes 1887, in Sanford 
v. Gates, 18 Mont. 398, 45 Pac. 559. 


9153. Grounds of demurrer. The demurrer may be taken upon one or 
more of the following grounds: 
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1. That several causes of counterclaim have been improperly joined; 
2. That the answer does not state facts sufficient to constitute a 


defense or counterclaim; 


3. That the answer is ambiguous, unintelligible, or uncertain. 


History: En. Sec. 91, p. 62, L. 1877; 
re-en. Sec. 91, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 93, lst Div. Comp. Stat. 1887; 
re-en. Sec. 711, C. Civ. Proc. 1895; re-en. 


Sec. 6555, Rev. C. 1907. Cal. C. Civ. Proc, 
Sec, 444. © 


Cited or applied as section 711, Code of 
Civil Procedure, in Power v. Sla, 24 Mont. 


243, 254, 61 Pac. 468. 


9154. Plaintiff may demur to whole answer or to one or more defenses. 
The plaintiff may demur to the whole answer, or to one or more separate 
defenses or counterclaims stated therein. In the latter case he may reply 
to the defenses or counterclaims not demurred to. 

History: En. Sec. 712, C. Civ. Proc. 1895; re-en. Sec. 6556, Rev. C. 1907. 


9155. When plaintiff may demur to answer. The plaintiff may demur 
to a counterclaim or a defense consisting of new matter, contained in the 
answer, on the ground that it is insufficient in law upon the face thereof. 

History: En. Sec. 713, C. Civ. Proc. 1895; re-en. Sec. 6557, Rev. C. 1907. 


9156. Demurrer to counterclaim. The plaintiff may also demur to a 
counterclaim, upon: which the defendant demands an affirmative judgment, 
where one or more of the following objections thereto appear on the face 
of the counterclaim: 

1. That the court has not jurisdiction of the subject thereof; 

2. That the defendant has not legal capacity to recover upon the same; 

3. That there is another action pending between the same parties for 
the same cause ; 

4. That the counterclaim is not of the character specified in section 
9138 of this code; 

5. That the counterclaim does not state facts sufficient to constitute a 
cause of action. 


.History: En. Sec. 714, C. Civ. Proc. 
1895; re-en. Sec. 6558, Rev. C. 1907. 


not state facts sufficient to constitute a 
cause of action, it is sufficient to state the 
objection in the language of subdivision 6 
of section 9131. Power v. oe 24 Mont. 
243, 254, 61 Pac. 468. 


Where a demurrer is interposed to a 
counterclaim on the ground that it does 


9157. Must specify grounds. A demurrer, taken under the last sec- 
tion, must distinctly specify the objections to the counterclaim; otherwise 
it may be disregarded. The mode of specifying the objections is the same 
as where a demurrer is taken to a complaint. 


History: En. Sec. 715, C. Civ. Proc. Cited or applied as section 715, Code of 
1895; re-en. Sec. 6559, Rev. C. 1907. Civil Procedure, in Power v. Sla, 24 Mont. 
243, 254, 61 Pac. 468. 


CHAPTER 14. 


REPLY. 
Section 9158. What Reply to Contain, 
9159. Same. 
9160. Failure to Reply. 
9161. Demurrer to Reply. 


9158. What reply to contain. Where the answer contains a counter- 
claim, or any new matter, the plaintiff, if he does not demur, shall, within 
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twenty days after service and filing of the answer, reply to such counter- 
claim or new matter, denying, generally or specifically, each allegation 
controverted by him, or of any knowledge or information thereof sufficient 
to form a belief, and he may allege, in ordinary or concise language, and 


without repetition, any new matter, not inconsistent with the complaint, 


constituting a defense to such counterclaim or new matter in the answer. 


History: En. Sec. 720, C. Civ. Proc. 
1895; amd. Sec. 1, p. 142, L. 1899; amd. 
Sec. 1, Ch. 5, L. 1905; re-en. Sec. 6560, 
Rev. C. 1907. 


The defense of the statute of limitations 
can be made available only by answer or 
reply. Wastl v. Montana Union Ry. Co., 
24 Mont. 159, 172, 61 Pae. 9. 

Allegations in the answer of contribu- 
tory negligence, in an action for personal 
injuries, constitute new matter, the truth 
of which is admitted by failure of plain- 
tiff to reply thereto, and any mere antici- 
patory denials in the complaint of the 
facts constituting such new matter are in- 
sufficient. State ex rel. Mont. C. Ry. Co. v. 
District Court, 32 Mont. 37, 40, 79 Pace. 
546. 

The only pleading of facts by plaintiff 
to an answer is a reply, which may allege 
new matter, not inconsistent with the com- 
plaint, constituting a defense to the coun- 
terclaim or new matter in the answer. 
Every allegation of new matter in a reply 
is deemed denied. Gilchrist v. Hore, 34 
Mont. 443, 447, 87 Pac. 443. 

The reply, being merely responsive to 
matters alleged affirmatively in the an- 
swer, cannot perform the office of amend- 
ing the complaint, nor itself become the 
basis of recovery. Thornton v. Kaufman, 
35 Mont. 181, 184, 88 Pac. 796; Manuel v. 
Turner, 36 Mont. 512, 518, 93 Pac. 808; 
Waite v. Shoemaker & Co., 50 Mont. 264, 
275, 146 Pac. 736; Doorbos v. Turner, 50 
Mont. 370, 378, 147 Pac. 277; Buhler v. 
Loftus, 53 Mont. 546, 561, 165 Pac. 601. 

A denial in a reply, filed in September, 
1902, in a suit to foreclose a materialman’s 
lien, of any knowledge or information suf- 
ficient to form a belief as to the truth of 
certain allegations in a counterclaim, was 
ineffective, as the statute stood at that 
time, to put such allegations in issue. 
McEwen v. Union Bank & Trust Co., 35 
Mont. 470, 474, 90 Pac. 359. 


A reply is required only when the an- 
swer contains new matter which consti- 
tutes a defense or counterclaim, stated as 
such. Rand v. Butte Electric Ry. Co., 40 
Mont. 398, 406, 107 Pac. 87. 


The “new matter’ in an answer which, 
under this section, calls for a reply, is 
such only as calls for a defense or a 
counterclaim, anything else not being new 
matter. Stephens v. Conley, 48 Mont. 352, 
368, 138 Pac. 189, Ann. Cas. 1915D, 958. 


If the facts stated in the answer can be 
proved under a general denial, they do 
not constitute new matter, and failure to 
reply does not amount to an admission of 
the truth of the matters stated. Stephens 
v. Conley, 48 Mont. 352, 369, 138 Pac. 189, 
Ann. Cas. 1915D, 958; Doichinoff v. Chi- 
cago, Milwaukee & St. Paul Ry. Co., 51 
Mont. 582, 587, 154 Pac. 924. 


Failure of plaintiff to reply to an aver- 
ment in defendant’s answer to the effect 
that decedent stepped upon the track 
immediately in front of the locomotive, 
where his presence could not be discov- 
ered in time to avoid striking him, did not 
amount to an admission that his death 
was the result of his own negligence or of 
an unavoidable accident, since such alle- 
gation did not constitute new matter 
which required a reply. JDoichinoff v. 
Chicago, Milwaukee & St. Paul Ry. Co., 51 
Mont. 582, 587, 154 Pac. 924. 


Cited or applied as section 720, Code of 
Civil Procedure, before amendment, in 
Aikens vy. Frank, 21 Mont. 192, 198, 53 
Pac. 5388; Babcock v. Maxwell, 21 Mont. 
507, 510, 54 Pac. 943; Brophy v. Downey, 
26 Mont. 252, 253, 67 Pac. 312; Briggs v. 
Collins, 27 Mont. 405, 406, 71 Pac. 307; 
Coleman vy. Perry, 28 Mont. 1, 10, 72 Pac. 
42; Flannery v. Campbell, 30 Mont. 172, 
178, 75 Pac. 1109; Floyd-Jones v. Ander- 
son, 30 Mont. 351, 356, 76 Pac. 751. 


A reply may contain two or more distinct avoidances of 


the same defense or counterclaim, but they must be separately stated and 


9159. Same. 
numbered. 
History: En. Sec. 721, C. Civ. Proc. 


1895; re-en. Sec. 6561, Rev. C. 1907. 
Cited or applied as section 721, Code of 


Civil Procedure, in Babcock v. Maxwell, 
21 Mont. 507, 511, 54 Pac. 943; Brophy v. 
Downey, 26 Mont. 252, 253, 67 Pac. 312. 


9160. Failure to reply. If the plaintiff fails to reply or demur to the 
counterclaim, the defendant shall be entitled to the same relief as a plain- 


Code Civ. Proc.—10 
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tiff upon the failure of defendant to demur or answer the complaint. If 
the answer contains new matter, and the plaintiff fails to reply or demur 
thereto within the time allowed by law, the defendant may move, on 
notice, for such judgment as he may be entitled to upon such statement, 


and the court may thereupon render judgment or order a reference or 


assessment for damages by jury, as the case may require. 


History: En. Sec. 722, C. Civ. Proc. 
1895; amd. Sec. 2, p. 143, L. 1899; re-en. 
Sec. 6562, Rev. C. 1907. 


A plaintiff may have judgment without 
a replication if the new matter states no 
defense, or only such as might have been 
raised under a general. denial in the an- 
swer. Babcock v. Maxwell, 29 Mont. 31, 
33, 74 Pac. 64. 

Where a motion for a judgment on the 
pleadings has been made by defendant 
under this section, on plaintiff’s failure to 
reply to an answer setting up new matter, 
which motion has been argued and sub- 
mitted to the court for decision, the appli- 
eation of plaintiff for dismissal of his 
action without prejudice comes too. late, 
such argument and submission constitut- 
ing a “trial’’ within the meaning of subdi- 
vision 1 of section 9317. State ex rel. 
Mont. C. Ry. Co. v. District Court, 32 
Mont. 37, 41, 79 Pac. 546. 

In an action by the state to restrain 
interference with water, wherein the de- 


fendant pleaded a counterclaim and set 
up a prescriptive right as a defense, it 
was held that the words “such statement”’ 
mean the statement of the new matter 
relief on as constituting a defense, with- 
out any reference to the matter set up in 
the complaint. State v. Quantic, 37 Mont. 
32, 57, 94 Pac. 491. 

Where the allegations of the defend- 
ant’s “further and separate defense” are 
such as to require a reply, and none is filed, 
he is entitled to have judgment entered 
without other proof than the pleadings. 
Anaconda Copper Min. Co. v. Thomas, 48 
Mont. 222, 224, 137 Pac. 380. 


Cited or applied as section 722, Code of 
Civil Procedure, before amendment, in 
Babeock v. Maxwell, 21 Mont. 507, 510, 
54 Pac. 943; Brophy v. Downey, 26 Mont. 
252, 253, 67 Pac. 312. 


Necessity of reply where answer pleads 
statute of limitations, see note in Ann. 
Cas. 1914D, 892. 


9161. Demurrer to reply. The defendant may also demur to the reply, 
or to a separate traverse to, or avoidance of, a defense or counterclaim, 
contained in the reply, on the ground that it is insufficient in law upon the 


face thereof. 


History: En. Sec. 723, C. Civ. Proc. 
1895; re-en. Sec. 6563, Rev. C. 1907. 


Cited or applied as section 723, Code of 


Civil Procedure, in Babcock v. Maxwell, 
21 Mont. 507, 511, 54 Pac. 943; Brophy v. 
Downey, 26 Mont. 252, 253, 67 Pac. 312. 


CHAPTER 15. 
VERIFICATION OF PLEADINGS. 


Section 9162. 
9163. 


Pleadings Must Be Subscribed. 
Verification of Pleadings. 


9162. Pleadings must be subscribed. Every pleading must be sub- 


scribed by the party or his attorney. 


History: En. Sec. 51, p. 53, Bannack 
Stat.; amd. Sec. 51, p. 144, L. 1867; re-en. 
Sec. 61, p. 39, Cod. Stat. 1871; amd. Sec. 
93, p. 62, L. 1877; re-en. Sec. 93, lst Div. 


9163. Verification of pleadings. 


Rev. Stat. 1879; re-en. Sec. 95, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 730, C. Civ. 
Proc. 1895; re-en. Sec. 6564, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 446. ; 


All complaints, answers, and replies 


must be verified as provided in this section, except that when an admission 
of the truth of the allegation might subject the party to a prosecution for 
felony or misdemeanor, or when the action or defense is in behalf of the 
state, county, or a subdivision thereof, or a municipal corporation, the 
verification may be omitted. The affidavit of verification must be to the 
effect that the pleading is true to the knowledge of the deponent, except 
as to the matters therein stated on information and belief, and that as to 
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those he believes it to be true. Such verification must be made by the 
party, or, if there are several parties united in interest or pleading, by one 
at least of such parties acquainted with the facts, if such party is in the 
_county and capable of making the affidavit. The verification may also be 
made by the agent or attorney of the party, if the party is absent from the 
county where the attorney resides, or is from any other cause unable to 
verify the pleading, and in such ease the verification must state that the 
deponent is the agent or attorney of the party, and the reason why such 
verification is made by such agent or attorney, and that the matters stated 
in the pleading are true to the best knowledge, information, and belief of 
such agent’ or attorney. When a corporation is a party, the verification 
may be made by any officer thereof, and must state what officer he is, and 
that the matters stated therein are true to the best knowledge, information, 


and belief of such officer. 


If there is no officer of the corporation within 


tke county, the verification may be made by its attorney. 


History: Ap. p. Sec. 55, p. 144, L. 1867; 
amd. Sec. 9, p. 64, Ll. 1869; amd. Sec. 63, 
p. 39, Cod. Stat. 1871; re-en. Sec. 94, p. 62, 
L. 1877; re-en. Sec. 94, 1st Div. Rev. Stat. 
1879; re-en. Sec. 96, lst Div. Comp. Stat. 
1887; en. Sec. 731, C. Civ. Proc. 1895; 
re-en. Sec. 6565, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 446. 


Verifications are no part of the plead- 
ings. Johnson v. Puritan Min. Co., 19 
Mont, 30, 45, 47 Pac.. 337; Bryant v. 
Davis, 22 Mont. 534, 537, 57 Pac. 143. 

Where there are two defendants to an 
action, and one of them is absent from the 
county and the other is a corporation, 
answers verified on the best knowledge, in- 
formation, and belief of the persons mak- 
ing them are correct. Bryant v. Davis, 22 
Mont. 534, 537, 57 Pac. 143. 

Plaintiff is not entitled to judgment on 
the pleadings merely because the verifica- 
tion of the answer is defective. Bryant v. 
Davis, 22 Mont. 534, 537, 57 Pac. 143. 

No reason is apparent why the rule con- 
cerning affidavits in certiorari should be 
more strict regarding the proper affiant 
than is required by this section of the 
plaintiff in an action. An affidavit by 
the duly authorized agent or attorney of 
the party beneficially interested, in which 
the material averments are stated as true, 
to the knowledge of the affiant, is suffi- 
cient. State ex rel. Allen’ v. Napton, 24 
Mont. 450, 454, 62 Pac. 686. 

An ex parte order appointing a receiver 
cannot be based on the complaint alone, 
unless it satisfies the requirements of an 


evidential affidavit by a verification on 
affiant’s own personal knowledge. A veri- 
fication upon “knowledge, information, and 
belief” is insufficient. Benepe-Owenhouse 
Co. v. Scheidegger, 32 Mont. 424, 431, 80 
Pac. 1024. 

Pleadings in general must be verified, 
but, in permitting a defendant to set forth 
in his answer as many defenses as he has, 
it was never intended to sanction perjury. 
Johnson v. Butte & Superior Copper Co., 
41 Mont. 158, 165, 108 Pac. 1057, 48 L. R. A 
(N. 8S.) 938. 

Since, under this section, pleadings must 
be verified, admissions in an answer may 
properly be offered in evidence; and the 
plaintiff in doing so need not embrace in 
his offer the entire answer, nor is he 
estopped from denying or disproving state- 
ments contained in the pleading. Johnson 
v. Butte & Superior Copper Co., 41 Mont. 
158, 165, 108 Pac. 1057, 48 L. R. A. (N.S.) 
938. 

Cited or applied as section 731, Code of 
Civil Procedure, in Butte & B. Co. v. Mon- 
tana O. P. Co., 24 Mont. 125, 127, 60 Pac. 
1039; Lane v. Bailey, 29 Mont. 548, 551, 
75 Pac. 191; as section 6465, Revised 
Codes, in State ex rel. Kolbow v. District 
Court, 38 Mont. 415, 418, 100 Pac. 207. 


Manner and sufficiency of verification of 
pleading by corporation, see notes in Ann. 
Cas. 1913A, 212; 3 A. L. BR. 132. 

Sufficiency of verification of pleading 
by person other than party to action, see 
note in7 A. L. R. 4. 


CHAPTER 16. 
GENERAL RULES OF PLEADING. 


Section 9164. 


Pleadings to Be Liberally Construed. 
Frivolous Pleadings—How Disposed of. 


9165. 

9166. Sham or Irrelevant Pleadings. 
9167. Account—How Pleaded. 
9168. 


Description of Real Property. 
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9169. Judgments, ete.—How Pleaded. 


9170. Condition Precedent. 


9171. Instrument for the Payment of Money Only. 
9172. Copy of Written Instrument in Pleading. 
9173. Pleading Statute of Limitations. 


9174. Pleading Private Statutes. 


9175. Libel and Slander—How Stated in Complaint. 


9176. Answer in Such Cases. 


9177. Judgment Determining Rights Between Codefendants—Demand for 


Relief. 


9178. Allegations Not Denied—When Deemed True. 
9179. Construction of Not “Sufficient Knowledge,” ete. 
9180. Material Allegation Defined. 


9181. Supplemental Pleading. 


9182. Pleadings Subsequent to Complaint Must Be Filed and Served. 


9164. Pleadings to be liberally construed. In the construction of a 
pleading, for the purpose of determining its effect, its allegations must be 
liberally construed, with a view to substantial justice between the parties. 


History: En. Sec. 69, p. 55, Bannack 
Stat.; re-en. Sec. 70, p. 147, L. 1867; re-en. 
Sec. 78, p. 42, Cod. Stat. 1871; re-en. Sec. 
98, 1st Div. Rev. Stat. 1879; re-en. Sec. 98, 
1st Div. Comp. Stat. 1887; re-en. Sec. 740, 
C. Civ. Proc. 1895; re-en. Sec. 6566, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 452. 


The effect of this section and section 
9191 is to abolish the rigorous rule of the 
common law requiring the pleading to be 
construed most unfavorably to the pleader. 
Daniels v. Andes Ins. Co., 2 Mont. 78, 84; 
Becker v. Board of Commissioners, 11 
Mont. 490, 495, 28 Pac. 1116; Conrad Na- 
tional Bank v. Great Northern Ry. Co., 24 
Mont. 178, 182, 24 Mont. 178, 182, 61 
Peco. 

Although this section and section 9191 
have abolished the rigorous rules of the 
common law requiring the pleading to be 
construed most unfavorably to the pleader, 
they do not require such a liberal con- 
struction as will read into the pleading a 
substantial allegation which has_ been 
omitted therefrom. Conrad National Bank 
v. Great Northern Ry. Co., 24 Mont. 178, 
182, 61 Pae. 1. 

Mere matters of form or defective state- 
ment, not affecting the substance, will not 
be held fatal if the pleading, as a whole, 
shows its general intent and purpose. 
Conrad National Bank v. Great Northern 
Ry. Co., 24 Mont. 178, 182, 61 Pac. 1. 

Whatever is necessarily implied in, or 
reasonably to be inferred from, an allega- 
tion, is to be taken as directly averred. 
Harmon v. Fox, 31 Mont. 324, 326, 78 Pac. 
517; County of Silver Bow v. Davies, 40 
Mont, 418, 424, 107 Pac. 81; Allen v. 
Bear Creek Coal Co., 43 Mont. 269, 278, 
115 Pac. 673; Daily v. Marshall, 47 Mont. 
377, 391, 133 Pac. 681; Gauss v. Trump, 


48 Mont. 92, 98, 135 Pac. 910; .Stokes v. 
Long, 52 Mont. 470, 478, 159 Pac. 28; 
Buhler v. Loftus, 53 Mont. 546, 557, 165 
Pae. 601. 

Where the subject of denial, on informa- 
tion and belief, is certain specified allega- 
tions of the complaint, the omission of the 
word “thereof,” in denying that the de- 
fendant has any knowledge or informa- 
tion sufficient to form a belef, is imma- 
terial; the pleading is to be liberally con- 
strued. Pengelly v. Peeler, 39 Mont. 26, 
31, 101 Pac. 147. 


An allegation that the chief deputy of. 


a clerk of the district court issued jurors’ 


and witnesses’ certificates as chief deputy . 


implies that he issued them in the form 
and under the requirements prescribed by 


the statute. County of Silver Bow v. Da- 


vies, 40 Mont. 418, 425, 107 Pac. 81. 

This section does not permit the reading 
into the pleading of a statement of a nec- 
essary, substantial fact which has been 
omitted, so as to make it state a cause of 
action where none is stated; but it does 
require that whatever is necessarily im- 
plied by a statement directly made, or is 
reasonably to be inferred therefrom, is to 
be taken as directly averred. Allen v. 
Bear Creek Coal Co., 43 Mont. 269, 278, 
115 Pace. 673. 

As against an attack for lack of sub- 
stance, the allegations of a pleading are 
to be liberally construed, with a view to 
substantial’ justice between the parties; 
and whatever is necessarily implied in, or 
is reasonably to be inferred from, an alle- 
gation is to be taken as directly averred. 
Glauss v. Trump, 48 Mont. 92, 98, 135 Pac. 
910. 

Cited or applied as section 98, p. 64, 
Laws of 1877, in Conklin v. Fox, 3 Mont. 
208. 


9165. Frivolous pleadings—How disposed of. If a demurrer, answer, 
or reply is frivolous, the party prejudiced thereby, upon a previous notice 
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to the adverse party of not less than five days, may apply to the court or 
to a judge of the court for judgment thereupon, and judgment may be 
given accordingly. If the application is denied, an appeal cannot be taken 
from the determination, and the denial of the application does not prejudice 


any of the subsequent proceedings of either party. Costs may be awarded 


in the discretion of the court. 


History: En. Sec. 741, C. Civ. Proc. 
1895; re-en. Sec. 6567, Rev. C. 1907. 


It was proper for the court to enter 
judgment for defendant after overruling 
plaintiff's motion for judgment on the 
pleadings, where plaintiff, instead of pro- 


9166. Sham or irrelevant pleadings. 


ceeding to trial upon the merits, an- 
nounced that he would stand on the motion 
made. Moore v. Murray, 30 Mont. 13, 17, 
Tabac. 515, 

Cited or applied as section 6567, Revised 
Codes, in Union Bank & Trust Co. v. 
Himmelbauer, 57 Mont. 438, 188 Pac. 940. 


Sham and irrelevant answers 


and replies, and irrelevant and redundant matter inserted in a pleading, 
may be stricken out, upon such terms as the court may, in its discretion, 


impose. 

History: Ap. p. Sec. 50, p. 52, Bannack 
Stat.; re-en. Sec. 60, p. 39, Cod. Stat. 1871; 
amd. Sec. 99, 1st Div. Rev. Stat. 1879; 
amd. Sec. 101, 1st Div. Comp. Stat. 1887; 
amd. Sec. 742, C. Civ. Proc. 1895; re-en. 
Sec. 6568, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 453. 


Sham and irrelevant matter, when not 
stricken out on motion, will be wholly dis- 
regarded. Power v. Gum, 6 Mont. 5, 9, 
GoPac. p75. 

The sham pleading, or portion thereof 
to be eliminated on motion, is such as ap- 
pears manifestly and inherently sham by 
reason of its incompatibility with the law, 
or the nature and condition of things 
within the judicial knowledge, or appears 
to be false by comparison with other dec- 
Jarations of the pleading; and these condi- 
tions should appear upon a consideration 
of the pleading alone. McDonald v. Pin- 
cus, 13 Mont. 83, 86, 32 Pac. 283. 


For the purpose of purging a pleading 
of irrelevant and redundant matter, a 
motion to strike must be resorted to; this 
may be, in effect, a demurrer to that por- 
tion of the pleading to which objection is 
made; nevertheless, its office cannot be 
performed by a demurrer; a demurrer and 
a motion each has its own separate and 
distinct office. Plymouth Gold Min. Co. 
v. United States Fidelity Co., 35 Mont. 
23, 27, 88 Pac. 565, 10 Ann. Cas. 951. 

Cited or applied as section 101, First 
Division Compiled Statutes 1887, in City 
of Butte v. Peasley, 18 Mont. 303, 45 Pac. 
210. 


What are sham pleadings and the rem- 
edies against them, see note in 113 A.S. R. 
639. 

Striking out answers as sham, see notes 
in 72 Am. Dec. 521; 115 A. S. RB. 950. 


9167. Account—How pleaded. It is not necessary for a party to set 


forth in a pleading the items of an account therein alleged, but he must 
deliver to the adverse party, within five days, or such further time as the 
court may allow, or may be agreed to by the parties, after a demand thereof 
in writing, a copy of the account, or be precluded from giving evidence 


thereof. 


The court or judge thereof may order a further account when 


the one delivered is too general, or is defective in any particular. 


Related sections: 9649, 9771. 

History: En. Sec. 55, p. 53, Bannack 
Stat.; amd. Sec. 56, p. 145, L. 1867; re-en. 
Sec. 64, p. 40, Cod. Stat. 1871; re-en. Sec. 
99, p. 64, L. 1877; re-en. Sec. 99, Ist. Div. 
Rey. Stat. 1879; re-en. Sec. 101, lst Div. 
Comp. Stat. 1887; amd. Sec. 743, C. Civ. 
Proc. 1895; re-en. Sec. 6569, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 454. 


This section applies only to actions upon 
open, unsettled accounts, and not to ac- 
tions upon accounts stated, and the court 


may order an additional statement, the 
penalty for refusal to furnish the same 
being punishment as for a contempt. Mar- 
tin v. Heinze; 31°Mont. 73, 74, .77 Pace. 
427. See, also, Cohen v. Clark, 44 Mont. 
151, 157, 119 Pac. 775. 

The term “account,” in this section, is 
not used in the same sense as it is in sec- 
tion 9640. Moran v. Ebey, 39 Mont. 517, 
519, 104 Pac. 522. 

Cited or applied as section 743, Code of 
Civil Procedure, in Martin vy. Heinze, 31 
Mont. 68, 72, 77 Pac. 427. 
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9168. Description of real property. In an action for the recovery of 
real property, it must be described in the complaint with such certainty 
as to enable an officer, upon execution, to identify it. 
History: En. Sec. 100, p. 64, L. 1877; re-en. Sec. 744, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 100, 1st Div. Rev. Stat. 1879; Sec. 6570, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 102, 1st Div. Comp. Stat. 1887; Sec. 455. 


9169. Judgments, etc.—How pleaded. In pleading a judgment or 
other determination of a court, officer, or board, it is not necessary to state 
the facts conferring jurisdiction, but such judgment or determination may 
be stated to have been duly given or made. If such allegation be contro- 
verted, the party pleading must establish on the trial the facts concerning 


jurisdiction. 


History: En. Sec. 58, p. 53, Bannack 
Stat.; re-en. Sec. 59, p. 145, L. 1867; re-en. 
Sec. 67, p. 40, Cod. Stat. 1871; re-en. Sec. 
101, p. 64, L. 1877; re-en. Sec. 101, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 103, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 745, C. Civ. 
Proc. 1895; re-en. Sec. 6571, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 456. 


An averment that letters testamentary 
were “duly revoked” by a court of compe- 
tent jurisdiction is sufficient, without set- 
ting forth the facts conferring jurisdic- 
tion. Territory v. Cox, 3 Mont. 197, 205. 

In pleading the judgment of a court of 
inferior jurisdiction, and the issuance of 
an attachment therefrom, the complaint 
must allege the facts which gave such 
inferior court jurisdiction over the de- 
fendant therein, and authorized it to issue 
the writ. Harmon v. Comstock Horse & 
Cattle Co., 9 Mont. 243, 247, 23 Pac. 470. 

In pleading a judgment of a justices’ 
court, the pleader must either aver that 
the judgment was “duly given or made,” 
or the facts conferring jurisdiction upon 
the justice’s court must be alleged and 
proved. Weaver v. English, 11 Mont. 84, 
85, 27 Pac. 396. 

In a complaint by an administrator, it 
is not necessary to state the facts showing 
jurisdiction of the court to grant letters; 
it is sufficient to state that letters were 
duly given and made; but the better 
practice is to state the facts. Knight v. 
Le Beau, 19 Mont. 223, 225, 47 Pac. 952. 

A complaint alleging that an insane per- 
son was “so declared by a court of com- 
petent jurisdiction,” and “was duly com- 
mitted to the insane asylum,” does not 
show the duty of the keeper of the asy- 
lum to receive and keep him, since the 
allegation does not show the name of the 
court, or that any order was made or de- 
livered to such keeper. Walter v. Mitch- 
ell, 25 Mont. 385, 388, 65 Pace. 5. 

This section applies to proceedings in 
justices’ courts. State v. Lagoni, 30 Mont. 
472, 476, 76 Pac. 1044. 


Stating that an order was “duly given 
and made” is no more than the statement 
of a conclusion of law, but it is made suf- 
ficient by this section, and is for the pur- 
pose of obviating the necessity of pleading 
the jurisdictional facts as the common 
law requires. State v. Lagoni, 30 Mont. 
472, 476, 76 Pac. 1044. 

The reason for the rule that the juris- 
dictional facts must be pleaded, either di- 
rectly or by the statutory method, is that 
neither the inferior court’s jurisdiction nor 
the regularity of the proceedings is pre- 
sumed. State v. Lagoni, 30 Mont. 472, 
477, 76 Pac. 1044. 

This section was adopted to avoid the 
necessity of pleading the various steps 
taken in the course of litigation. Mears 
v. Shaw, 32 Mont. 575, 577, 31 Pac. 338. 


A complaint alleging that on a certain 
date certain parties were adjudged bank- 
rupts by the district court of the United 
States at a term of the court held in a cer- 
tain city, in proceedings then pending in 
that court, under the provisions of the 
bankruptey act of 1898, was an insuffi- 
cient allegation of the rendition of the 
adjudication, in that it failed to allege 
that it was “duly given or made.” Mears 
v. Shaw, 32 Mont. 575, 578, 81 Pace. 338. 


In a suit on a judgment, an allegation 
in a complaint that the judgment was 
“made, filed, and entered,’ while not 
strictly in the words of the statute, is 
cured by the averment of a proposed an- 
swer that said judgment “was duly given 
and made.” Storer v. Graham, 43 Mont. 
$44; 350, 116° Pa. 1011, 

One whose asserted claim depends upon 
the validity of a justice’s judgment may 
plead simply that such judgment was 
duly given or made”; but, if such allega- 
tion is controverted, he must show affirm- 
atively that the court which rendered the 
judgment had jurisdiction. Miller v. Mil- 
ler, 47 Mont. 150, 154, 131 Pac. 23. 
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9170. Condition precedent. In pleading the performance of condi- 
tions precedent in a contract, it is not necessary to state the facts showing 
such performance, but it may be stated generally that the party duly per- 


formed all the conditions on his part, and if such allegation be controverted, 


the party pleading must establish, on the trial, the fact showing such 


performance. 


History: En. Sec. 59, p. 53, Bannack 
Stat.; re-en. Sec. 60, p. 145, L. 1867; re-en. 
Sec. 68, p. 40, Cod. Stat. 1871; re-en. Sec. 
102, p. 64, L. 1877; re-en. Sec. 102, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 104, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 746, C. Civ. 
Proc. 1895; re-en. Sec. 6572, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 457. 


A complaint in an action on a fire policy 
sufficiently alleges performdnce of a con- 
dition precedent in the policy, requiring 
loss to be ascertained by arbitrators in 
case of disagreement, when it alleges gen- 
erally that plaintiff has duly performed all 
the conditions of the policy on his part. 
Ackley v. Phenix Ins. Co., 25 Mont. 272, 
277, 64 Pac. 665. 

An allegation that the plaintiff actually 
completed all of the work and labor to be 
by him performed under his contract, and 


did all of the things to be by him per- 
formed under said contract, and did all of 
the things in said contract of him re- 
quired to be done, is a sufficient allegation 
of performance of the contract, and meets 
the requirements of this section. Ivan- 
hoff v. Teale, 47 Mont. 415, 117, 130 Pac. 
972. 


In declaring upon a contract containing 
conditions precedent, a party may, under 
this section, allege generally that he has 
performed all the conditions on his part, 
provided he couch the allegations in the 
terms of the statute or in terms equiva- 
lent thereto. Enterprise Sheet Metal 
Works v. Schendel, 55 Mont. 42, 50, 173 
Pac. 1059. 

Cited or applied as section 68, p. 40, 
Codified Statutes 1871, in Hibour v. Reed- 
ing, 3 Mont. 13, 18. 


9171. Instrument for the payment of money only. Where a cause of 


action, defense, or counterclaim is founded upon an instrument for the 
payment of money only, the party may set forth a copy of the instrument, 
and state that there is due him thereon, from the adverse party, a specified 
sum, which he claims. Such an allegation is equivalent to setting forth the 
instrument according to its legal effect. 


History: En. Sec. 747, C. Civ. Proc. 


Cited or applied as section 6573, Revised 
1895; re-en. Sec. 6573, Rev. C. 1907. 


Codes, in J. I. Case Threshing Machine Co. 
v. Simpson, 54 Mont. 316, 318, 170 Pac. 12. 
9172. Copy of written instrument in pleading. The insertion in a 
pleading of a copy of a written instrument is equivalent to setting forth 
the instrument according to its legal effect. 
History: En. Sec. 748, C. Civ. Proc. 1895; re-en. Sec. 6574, Rev. C. 1907. 


9173. Pleading statute of limitations. In pleading the statute of 
limitations, it is not necessary to state the facts showing the defense, but 
it may be stated generally that the cause of action is barred by the pro- 
visions of section (giving the number of the section and sub- 
division thereof, if it is so divided, relied upon) of the Code of Civil Pro- 
eedure; and if such allegation be controverted, the party pleading must 
establish, on the trial, the facts showing that the cause of action is so barred. 


History: En. Sec. 103, p. 64, L. 1877; 
re-en. Sec. 103, lst Div. Rev. Stat. 1879; 
re-en. Sec. 105, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 749, C. Civ. Proc. 1895; re-en. 
Sec. 6575, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 458. 


Where the answer alleges that a cause 
of action is barred by the statute of lim- 


itations, it must specifically point out the 
particular section under which the action 
is barred. Stewart v. Budd, 7 Mont. 573, 
579, 19 Pac. 221. 

The recording of a deed, containing a 
mistake, is to be considered with other 
facts and circumstances in determining 
whether the party affected by such mis- 
take is to be charged with notice, either 
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actual or constructive; the fact of re- 
cording alone will not so charge him; and 
an action brought by such party for the 
reformation of such an instrument, was 
held not to be barred by the statute of 
limitations because of the mere fact that 


9174. Pleading private statutes. 


PLEADINGS. 


[Part III 


more than five years had elapsed between 
the date of the recording and the date of 
the commencement of such action. Amer- 
ican Min. Co. v. Basin & Bay State Min. 
Co., 39 Mont. 476, 482, 104 Pac. 525, 24 
L. R. A. (N.8.) 305. 


In pleading a private statute, or a 


right derived therefrom, it is sufficient to refer to such statute by its title 
and the day of its passage, and the court thereupon shall take judicial — 


notice thereof. 


History: En. Sec. 60, p. 54, Bannack 
Stat.; re-en. Sec. 61, p. 145, L. 1867; re-en. 
Sec. 69, p. 40, Cod. Stat. 1871; re-en. Sec. 
104, p. 65, L. 1877; re-en. Sec. 104, lst 


Div. Rev. Stat. 1879; re-en. Sec. 106, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 750, C. 
Civ. Proc, 1895; re-en. Sec. 6576, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 459. 


9175. Libel and slander—How stated in complaint. In an action for 


libel and slander, it is not necessary to state in the complaint any extrinsic 
facts for the purpose of showing the application to the plaintiff of the 
defamatory matter out of which the cause of action arose; but it is sufficient’ 
to state, generally, that the same was published or spoken concerning the 
plaintiff; and if such allegation be controverted, the plaintiff must establish, 


on the trial, that it was so published or spoken. 


History: En. Sec. 61, p. 54, Bannack 
Stat.; re-en. Sec. 62, p. 145, L. 1867; re-en. 
Sec. 70, p. 40, Cod. Stat. 1871; re-en. Sec. 
105, p. 65, L. 1877; re-en. Sec. 105, lst 
Div. Rev. Stat. 1879; re-en. Sec. 107, ist 
Div. Comp. Stat. 1887; re-en. Sec. 751, C. 
Civ. Proc. 1895; re-en. Sec. 6577, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 460. 


When the words ‘are unequivocal in 
their import and obviously defamatory, it 
is not necessary to employ colloquium or 
innuendo to explain their application and 
meaning; but if the words be of doubtful 


significance, or derive their libelous char- 
acter not from their own intrinsic force, 
but from extraneous facts, it is necessary 
to allege the meaning intended, or set 
forth such extraneous facts by proper 
averments. Paxton v. Woodward, 31 
Mont. 195, 209, 78 Pac. 215, 107 Am. St. 
Rep. 416, 3 Ann. Cas. 546. 


Sufficiency of complaint for libel and 
slander with respect to allegations con- 
necting plaintiff with defamatory matter, 
see note in 13 Ann. Cas. 380. 


9176. Answer in such cases. In the actions mentioned in the last 
section, the defendant may, in his answer, allege both the truth of the matter 
charged as defamatory, and any mitigating circumstances, to reduce the 
amount of damages; and whether he prove the justification or not, he may 
give in evidence the mitigating circumstances. 

History: En. Sec. 62, p. 54, Bannack Civ. Proc. 1895; re-en. Sec. 6578, Rev. C. 
Stat.; re-en. Sec. 63, p. 145, L. 1867; re-en. 1907. Cal. C. Civ. Proc. Sec. 461. 
Sec. 71, p. 40, Cod. Stat. 1871; re-en. Sec. 
106, p. 65, L. 1877; re-en. Sec. 106, lst 


Div. Rev. Stat. 1879; re-en. Sec. 108, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 752, C. 


Necessity of answer in action for libel 
or slander pleading justification specially, 
see note in Ann. Cas. 1913E, 704. 


9177. Judgment determining rights between codefendants—Demand 
for relief. Where the judgment may determine the ultimate rights of two 
or more defendants, as between themselves, a defendant who requires such. 
a determination must demand it in his answer. The controversy between 
the defendants must not delay a judgment, to which the plaintiff is entitled, 
unless the court otherwise directs. 


History: En. Sec. 753, C. Civ. Proc. 


This section, which confers upon district 
1895; re-en. Sec. 6579, Rev. C. 1907. 


courts the power to adjust the rights of 
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codefendants inter sese, does not permit 
the adjustment of such rights in a case in 
which their claims are wholly independent 
of, and not in any way connected with, 
those of plaintiff, nor give the defendants 
the right to file new or amended pleadings 
irrespective of the requirements of section 
9187, Meredith v. Roman, 49 Mont. 204, 
211, 141 Pac. 643. 


9178. Allegations not denied—When deemed true. 


GENERAL RULES, 


(9178-9181 


This section is nothing more than a dec- 
laration, in statutory form, of the familiar 
rule that a court of equity, when all the 
parties to a controversy are before it, 
will adjust the rights of all and leave noth- 
ing open for future litigation, if it can be 
helped. Meredith v. Roman, 49 Mont. 204, 
211, 141 Pac. 643. 


Each material 


allegation of the complaint, not controverted by the answer, and each 
material allegation of new matter in the answer, not controverted by the 
reply, where a reply is required, must, for the purposes of the action, be 


taken as true. 


But an allegation of new matter in the answer, to which a 


reply is not required, or of new matter in a reply, is to be deemed contro- 


verted by the adverse party. 


History: Ap. p. Sec. 64, p. 54, Bannack 
Stat.; amd. Sec. 65, p. 146, L. 1867; amd. 
Sec. 73, p. 41, Cod. Stat. 1871; re-en. Sec. 
107, p. 65, L. 1877; re-en. Sec. 107, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 109, 1st 
Div. Comp. Stat. 1887; en. Sec. 754, C. Civ. 
Proc. 1895; re-en. Sec. 6580, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 462. 


Where plaintiff admitted the execution 
of a bond pleaded by defendant, his de- 
nial of its plain and specific provisions is 
unavailing. Aiken v. Frank, 21 Mont. 192, 
198, 53 Pac. 538. 

Judgment on the pleadings is proper 
when the complaint is sufficient, and none 
of its material allegations are denied, and 
no affirmative matter is alleged to defeat 
the action. Montana Min. Co. v. St. Louis 
Min. & Mill. Co., 23 Mont. 311, 318, 58 
Pac. 870. 


9179. Construction of not ‘‘sufficient knowledge,’’ etc. 


Where judgment is rendered on the 
pleadings, it is not necessary, under this 
section, for the trial court to hear proof 
to determine the amount of damages. 
Montana Min. Co. v. St. Louis: Min. & 
Mill. Co., 23 Mont. 311, 318, 58 Pac. 870. 


An allegation of new matter in the an- 
swer, to which a reply is not required, is 
deemed controverted. A reply is required 
only to allegations constituting a counter- 
claim. Brophy v. Downey, 26 Mont. 252, 
253, 67 Pac. 312. 


Cited or applied as section 754, Code of 
Civil Procedure, in Babcock v. Maxwell, 
21 Mont. 507, 510, 54 Pac. 943; Swain v. 
MeMillan, 30 Mont. 433, 438, 76 Pac. 943; 
Gilchrist v. Hore, 34 Mont. 443, 447, 87 
Pac. 443. 


An allegation 


that the party has not sufficient knowledge or information to form a belief, 
with respect to a matter, must, for all purposes, including a criminal prosecu- 
tion, be regarded as an allegation that the persons verifying the pleading 


has not such knowledge or information. 


Related section: 9137. 
History: En. Sec. 755, C. Civ. Proc. 
1895; re-en. Sec. 6581, Rev. C. 1907. 


Cited and applied as section 755, Code of 
Civil Procedure, in Milwaukee Gold Ex- 


traction Co. v. Gordon, 37 Mont. 209, 215, 
95 Pac. 995. 


Effect of denial on information and be- 
lief of matter necessarily within knowl- 
edge of defendant, see note in Ann. Cas. 
1912C, 149. 


9180. Material allegation defined. A material allegation in pleading 
is one essential to the claim or defense, and which could not be stricken 
from the pleading without leaving it insufficient. 


History: En. Sec. 65, p. 55, Bannack 
Stat.; re-en. Sec. 66, p. 146, L. 1867; re-en. 
Sec. 74, p. 41, Cod. Stat. 1871; re-en. Sec. 
gum, Dp. 6S, L. 1877; re-en. Sec. 108, lst 


9181. 


Div. Rev. Stat. 1879; re-en. Sec. 110, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 756, C. 
Civ. Proc. 1895; re-en. Sec. 6582, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 463. 


Supplemental pleading. The plaintiff and defendant, respec- 


tively, may be allowed, on motion, to make a supplemental complaint, 
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answer, or reply, alleging facts material to the cause occurring after the 


former complaint, answer, or reply. 


History: En. Sec. 109, p. 65, L. 1877; 
re-en. Sec. 109, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 111, lst Div. Comp. Stat. 1887; 
re-en. Sec. 757, C. Civ. Proc. 1895; re-en. 
sec. 6583, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 464. 


Where, in an action on the defendant’s 
guaranty for the payment of rent, the 
plaintiff makes out a prima facie case of 


nonpayment of the rent, by means of his 
deposition read in evidence, but a new 
trial is had, the burden is upon the de- 
fendant, on the second trial, in which the 
same deposition is put in evidence, to over- 
come such prima facie case, though the 
plaintiff has filed no supplemental plead- 
ing. Isman v. Altenbrand, 42 Mont. 188, 
196, 111 Pac. 849. 


9182. Pleadings subsequent to complaint must be filed and served. 
All pleadings subsequent to the complaint must be filed with the clerk, and 
copies thereof served upon the adverse party or his attorney. 


History: En. Sec. 758, C. Civ. Proc. 1895; re-en. Sec. 6584, Rey. C. 1907. 


Civ. Proc. Sec. 465. 


Cal. C. 
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9183. Material variances—How provided for. 


No variance between 


the allegation in a pleading and the proof is to be deemed material, unless 
it has actually misled the adverse party to his prejudice in maintaining his 
action or defense upon the merits. Whenever it appears that a party has 
been so misled, the court may order the pleadings to be amended, upon such 


terms as may be just. 


History: Sec. 6585, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 469. ' 

Note.—Sections 9183 to 9185 were en- 
acted as sections 110 to 112, p. 66, Laws of 
1877; re-enacted as sections 110 to 112, 
First Division Revised Statutes 1879; re- 
enacted as sections 112 to 114, First Divi- 
sion Compiled Statutes 1887; re-enacted 
as sections 770 to 772, Code of Civil Pro- 
cedure 1895; re-enacted as sections 6585 
to 6587, Revised Codes 1907. 


The question of variance will not be 
considered when raised for the first time 
on appeal. Southmayd v. Southmayd, 4 
Mont. 100, 107, 5 Pac. 318; First National 
Bank v. McAndrews, 7 Mont. 150, 158, 
14 Pae. 763; Kalispell Liquor & Tobacco 
Co. v. McGovern, 33 Mont. 394, 398, 84 
Pac. 709. . 

An appellate court will not sustain an 
objection to findings of a court below on 
the ground of variance between the proof 


and pleadings, raised therein for the first 
time, and when it does not appear that the 
complaining party has been misled there- 
by. Southmayd v. Southmayd, 4 Mont. 
100, 107, 5 Pac. 318. 
It is not error for the court to allow an 
amendment to a pleading after the evi- 
dence is in, in order that the allegations 
may correspond with the proofs adduced, 
where such amendment does not change 
the nature of the action or mislead the 
adverse party to his prejudice. Williston 
v. Camp, 9 Mont. 88, 94, 22 Pac. 501. 
Where it is disclosed by proof upon the 
trial of a cause that the plaintiff is a 
minor, and the complaint is then amended 
to show the minority and emancipation of 
plaintiff, it is error for the court to sustain 
a demurrer to the complaint on the ground 
of want of legal capacity to sue, but the 
court, upon the suggestion of plaintiff’s 
minority, should clothe him with capacity 
to sue by the appointment of a guardian, 
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and allow amendment of his complaint by 
inserting the name of such guardian. 
Hoskins v. White, 13 Mont. 70, 75, 32 
Pac. 163° 


Where the complaint alleged that a rail- 
road company so negligently managed its 
locomotive and cars as to kill an animal, 
and the proof showed that the animal had 
been fatally injured and was killed by a 
section boss of defendant to end its suf- 
ferings, defendant was not misled by the 
variance, and, substantial justice having 
been done, a judgment in favor of plaintiff 
should not be reversed. Poindexter & Orr 
Live Stock Co. v. Oregon Short Line R. R. 
Co., 33 Mont. 338, 342, 83 Pac. 886. 


Defendant is not precluded from mov- 
ing for a nonsuit upon the ground of a 
fatal variance between the allegations of 
the complaint and the proof, by his failure 
to object to the introduction of testimony 
by plaintiff. Kalispell Liquor & Tobacco 
Co. v. McGovern, 33 Mont. 394, 398, 84 
Pac. 709. 

The judgment in favor of plaintiff in a 
water-right suit will not be reversed be- 
eause of an alleged variance between the 
proof introduced to establish his right and 
an allegation in his replication, as indi- 
eated by a finding of the court, where the 
record does not disclose that appellants 
were misled to their prejudice. The 
variance will be deemed immaterial. 
Vreeland v. Edens, 35 Mont. 413, 423, 89 
Pac. 735. 


Where, in a personal injury action 
against a street railway company, the 
complaint alleged that plaintiff, in at- 
tempting to board a street-car, was in- 
jured by the car suddenly moving forward, 
and the evidence revealed the fact that 
he was thrown from the car by a back- 
ward movement, and it did not appear that 
defendant was misled or its counsel sur- 
prised by this technical departure in the 
proof, the court properly overruled a mo- 
tion fora new trial on the alleged ground 
of variance. Robinson v. Helena Light & 
Ry. Co., 38 Mont. 222, 239, 99 Pac. 837. 


A party will not be heard to complain 
that he was misled to his prejudice, by a 
variance, unless he was surprised at the 
trial by having to meet issues not pleaded. 
Frederick v. Hale, 42 Mont. 153, 161, 112 
Pac. 70. 

If, in the opinion of the court, the evi- 
dence presents a material variance, it may 
direct an amendment, upon proper terms, 
but it cannot submit the case to the jury 
upon evidence tending to establish a cause 
of action wholly outside the issues, with- 
out according to the defendant full oppor- 
tunity to controvert it with his proof. 
McCrimmon y. Murray, 43 Mont. 457, 470, 
117 Pae. 73. 

If plaintiff's proof follows substantially 
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the allegations of the complaint, a slight, 
technical variance is immaterial. Wertz 
v. Lamb, 43 Mont. 477, 481, 117 Pac. 89. 

An immaterial variance will not work a 
reversal. Stewart v. Stone & Webster 
Eng. Corp., 44 Mont. 160, 173, 119 Pac. 
568. 

The losing party will not be heard to 
assert on appeal, for the first time, that 
there was a fatal variance. Mosher v. 
Sutton’s New Theater Co., 48 Mont. 137, 
149, 137 Pac. 534. 

Mere divergencies in detail in the proof 
from the allegation of a pleading are im- 
material. American L. & L. Co. v. Great 
Northern Ry. Co., 48 Mont. 495, 502, 138 
Pac. 1102; Milwaukee Land Co. v. Rue- 
sink 50 Mont. 489, 505, 148 Pac. 396. 

Immaterial variances not affecting the 
substantial rights of the parties will be 
disregarded on appeal. Willoburn Ranch 
nee v. Yegen, 49 Mont. 101, 112, 140 Pac. 

dip 

This section applies as well to cases of 
libel and slander as to all others. Fowlie 
v. Cruse, 52 Mont. 222, 237, 157 Pac. 958. 


Where the plaintiff has given notice in 
his complaint that he relies on a written 
contract pleaded therein, and that the de- 
fendant must be prepared to meet the 
claim of a breach of it, he may not, at the 
trial, prove the pleaded contract as ma- 
terially modified, unless the court has, on 
request, allowed him to amend, and given 
time to the defendant to plead to the 
amended complaint. Ryan Co. v. Russell, 
52 Mont. 596, 598, 161 Pac. 307. 

Where the plaintiff brought an action 
for services rendered, consisting of cook- 
ing, washing, and caring for the defend- 
ant, and for groceries, fuel, and other sup- 


plies furnished to the defendant, there 


was no variance where the evidence 
showed that the plaintiff “boarded” the 
defendant, and that the cooking and the 
furnishing of the food and fuel for that 
purpose were part of the “boarding”; but, 
even if there were a variance, it would be 
immaterial, as the defendant was not mis- 
led to his prejudice in making his defense 
upon the merits. Matoole v. Sullivan, 55 
Mont. 363, 367, 177 Pac. 254. 


The giving of the notice prescribed by 
section 5080 is a necessary prerequisite to 
the right of action against a city for an 
injury, and an indispensable part of the 
statement of the cause of action; hence, 
a notice that the injury was sustained on 
January 22d cannot be amended to show 
that the injury was sustained on January 
24th, upon the plea of the right to amend, 
under this section, an immaterial variance. 
Berry v. City of Helena, 56 Mont. 122, 
128, 182 Pac. 117. 

A variance which does not mislead the 
defendant to his prejudice is insufficient 
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under this section to warrant the granting 
of a nonsuit. Wilcox v. Newman, 58 
Mont. 54, 58, 190 Pac. 138. 

Cited or applied as section 770, Code of 
Civil Procedure, in Patten v. Hyde, 23 
Mont. 23, 26, 57 Pac. 407; as section 6585, 
Revised Codes, in Cassidy v. Slemons & 
Booth, 41 Mont. 426, 432, 109 Pac. 976; 
Armitage v. Chicago, Milwaukee & St. 


9184. Immaterial variances—How provided for. 


PLEADINGS. 


[Part IIT 


Paul Ry. Co., 54 Mont. 38, 45, 166 Pac. 
301. 


Which governs in case of variance be- 
tween exhibit and pleading in civil action, 
see note in 16 Ann. Cas. 490. 

Technical violation of rule that allega- 
tions and proof must agree as warranting 
reversal of judgment, see note in Ann. Cas. 
1914D, 68. 


Where the variance 


is not material, as provided in the last section, the court may direct the 
fact to be found according to the evidence, or may order an immediate 


amendment, without costs. 


History: Sec. 6586, Rev. C. 1907. See 
also history of Sec. 9183. Cal. C. Civ. 
Proc. Sec. 470. 


When the amendment is merely formal, 
such, for instance, as to correct a clerical 
error, the name of the court, a party, or a 
date, it need not be served or any delay 
allowed for answering. Barber v. Briscoe, 
8 Mont. 214, 219, 19 Pac. 589. 

Where, in an action in ejectment, de- 
fendants relying upon a contract for the 
sale of the premises, the evidence though 
not technically corresponding to the alle- 
gations of the answer, did support them 


9185. When not to be deemed a variance. 


in their general scope and meaning, the 
divergence relating to the mode and time 
of payment of the final instalment of the 
purchase-money only, a finding in favor of 
plaintiff on the ground of variance was 
error. Milwaukee Land Co. v. Ruesink, 
50 Mont. 489, 504, 148 Pac. 396. 

Cited or applied as section 771, Code of 
Civil Procedure, in Kalispell Liquor & 
Tobacco Co. v. McGovern, 33 Mont. 394, 
399, 84 Pac. 709; as section 6586, Re- 
vised Codes, in Robinson v. Helena Light 
& Ry. Co., 38 Mont. 222, 239, 99 Pac. 837; 
Ryan Co. v. Russell, 52 Mont. 596, 598, 
161 Pac. 307. 


Where, however, the allega- 


tion of the claim or defense, to which the proof is directed, is unproved, 
not in some particular or particulars only, but in its general scope and 
meaning, it is not to be deemed a case of variance, within the last two 


sections, but a failure of proof. 


History: Sec. 6587, Rev. C. 1907. See 
also history of Sec. 9183. Cal. C. Civ. 
Proc. Sec. 471. 


Where, in an action for a forcible entry 
under subdivision 1 of section 9887, the 
evidence showed a peaceable entry, and a 
subsequent forcible turning out of plain- 
tiff, which conduct is made a forcible entry 
by subdivision 2 of said section, the vari- 
ance was such as to constitute a failure 
of proof. Spellman v. Rhode, 33 Mont. 21, 
26, 81 Pac. 395. See Forsell v. Pittsburgh 
& Montana Copper Co., 38 Mont. 403, 413, 
100 Pace. 218. . 

Where the contract upon which recovery 
is had is wholly different from the one set 
forth in the complaint, the case is brought 
within this section, and the variance is not 
to be deemed immaterial, but must be con- 
sidered a failure of proof. Kalispell 
Liquor & Tobacco Co. v. McGovern, 33 
Mont. 394, 399, 84 Pac. 709. 

When the cause of action pleaded is un- 
proved, it is not a mere variance, but a 
failure of proof. Knuckey v. Butte Elec- 
tric Ry. Co., 41 Mont. 314, 325, 109 Pac. 
979. 


Where one contract is pleaded and an- 
other is proved, or where the complaint 
alleges one breach of duty, and the evi- 
dence establishes a different one, the vari- 
ance amounts to a failure of proof, upon the 
occurrence of which a nonsuit is proper. 
American L. & L. Co. v. Great Northern 
Ry. Co., 48 Mont. 495, 502, 138 Pac. 1102. 


The fact that a complaint in an action 
on a contract alleges a joint contract with 
several defendants, and the evidence dis- 
closes a separate contract with some of 
them, is not a variance amounting to a 
failure of proof within the meaning of 
this section. Chealey v. Purdy, 54 Mont. 
489, 494, 171 Pac. 926. . 


Cited or applied as section 772, Code of 
Civil Procedure, in Patten vy. Hyde, 23 
Mont. 23, 26, 57 Pac. 407; Finlen vy 
Heinze, 32 Mont. 354, 393, 80 Pac. 918; 
as section 6587, Revised Codes, in Logan 
v. Billings & Northern R. Co., 40 Mont. 
467, 471, 107 Pac. 415; Ryan Co. v. Rus- 
sell, 52 Mont. 596, 598, 161 Pac. 307; Ar- 
mitage v. Chicago, Milwaukee & St. Paul 
Ry. Co., 54 Mont. 38, 45, 166 Pac. 301. 
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9186. Amendments of course, and effect of demurrer. Any pleading 
may be amended once by the party of course, and without costs, at any 
time before answer or demurrer filed, or twenty days after demurrer and 
before the trial of the issue of law thereon, by filing the same as amended 


and serving a copy on the adverse party, who may have twenty days 


thereafter in which to answer, reply, or demur to the amended pleading. 


History: En. Sec. 113, p. 66, L. 1877; 
re-en. Sec. 113, 1st Div. Rev. Stat. 1879; 
Te-en. Sec. 115, 1st Div. Comp. Stat. 1887; 
amd. Sec. 773, C. Civ. Proc. 1895; re-en. 
Sec. 6588, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 472. 


Upon the filing of an amended com- 
plaint, the original pleading is superseded 
and becomes functus officio. Raymond v. 
Thexton, 7 Mont. 299, 303, 17 Pac. 258; 
Newell v. Meyendorff, 9 Mont. 254, 261, 
23 Pac. 333, 18 Am. St. Rep. 738, 8L. BR. A. 
440; Gettings v. Buchanan, 17 Mont. 581, 
585, 44 Pac. 77; Butte Butchering Co. v. 
Clarke, 19 Mont. 306, 310, 48 Pac. 303; 
Bordeaux v. Bordeaux, 43 Mont. 102, 107, 
115 Pac. 25; Ben Kress Nursery Co. v. 
Oregon Nursery Co., 45 Mont. 494, 496, 
124 Pac. 475; American Surety Co. v. 
Kartowitz, 54 Mont. 92, 94, 166 Pac. 685; 
Hansen v. Goodrich, 56 Mont. 140, 142, 
392, Pac. 739. 

When an amended complaint differs 
from the original in a substantial matter, 
or adds a material averment requiring 
proof, it should always be served upon a 
defendant, who should be allowed the 
statutory time to plead. Barber v. Bris- 
coe, 8 Mont. 214, 219, 19 Pac. 589. 

This section has reference to amend- 
ments which may be made as of right, and 
not to those which may be made only by 
permission of the court. <A. M. Holter 
Hardware Co. v. Ontario Min. Co., 24 
Mont. 184, 192, 61 Pac. 3; Meredith v. 
Roman, 49 Mont. 204, 211, 141 Pac. 643. 

A pleading is amended by filing and 
serving the same as amended. A. M. Hol- 
ter Hardware Co. v. Ontario Min. Co., 24 
Mont. 184, 192, 61 Pae. 3. 

The right of a party to an action to 
amend his pleading once as a matter of 
course is one which the court cannot deny 
him, and respecting which it cannot exer- 
cise any discretion whatever. State ex rel. 
A. C. M. Co. v. Clancy, 30 Mont. 529, 541, 
77 Pac. 312. 


Until an amended pleading is served 
and the statutory time for appearance has 
expired, the adverse party cannot be ad- 
judged in default. Ben Kress Nursery 
Co. v. Oregon Nursery Co., 45 Mont. 494, 
497, 124 Pac. 475. 

Where each of two defendants has been 
served, but, before the time for appear- 
ance has expired, and before any appear- 
ance has been made by either, an amended 
complaint is filed and served upon one of 
them only, a default judgment cannot be 
properly entered against the one not 
served. Ben Kress Nursery Co. v. Oregon 
Nursery Co., 45 Mont. 494, 497, 124 Pac. 
475. 

An amended complaint must be served 
on all the adverse parties who are to be 
bound by the judgment, whether it ma- 
terially affects them or not; if the amend- 
ed complaint is not served upon a defend- 
ant, there is no pleading upon which a 
judgment against him can be sustained. 
Ben Kress Nursery Co. v. Oregon Nursery 
Co., 45 Mont. 494, 497, 124 Pac. 475. 


After a cause is at issue and has been 
set for trial, defendant may not file an 
amended answer as a matter of right, but 
must obtain permission of the trial court 
to do so, pursuant to the provisions of 
section 9187. Meredith v. Roman, 49 
Mont. 204, 211, 141 Pac. 643. 


A defendant who demands relief against 
a codefendant must do so before the issues 
between him and the plaintiff have been 
made up; section 9177 does not authorize 
him to do it afterward, by amended an- 
swer, without first obtaining leave of 
court. Meredith v. Roman, 49 Mont. 204, 
211, 141 Pac. 643. 

Cited or applied as section 6588, Re- 
vised Codes, in Clark v. Oregon Short 
Line R. R. Co., 38 Mont. 177, 187, 99 Pac. 
298; Cullen v. Western Mortgage & War- 
ranty Title Co., 47 Mont. 5138, 529, 134 
Pace. 302. 


9187. Amendments by the court—Enlarging time to plead and reliev- 


ing from judgment, etc. The court may, in furtherance of justice, and on 
such terms as may be proper, allow a party to amend any pleading or 
proceeding by adding or striking out the name of any party, or by 
correcting a mistake in the name of a party, or a mistake in any other 
respect; and may, upon like terms, enlarge the time for answer, reply, or 
demurrer. The court may likewise, in its discretion, after notice to or 
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in the presence of the adverse party, allow, upon such terms as may be 
just, an amendment to any pleading or proceeding in other particulars; 
and upon like terms allow’an- answer to be made after the time limited by 
this code; and may, also, upon such terms as may be just, relieve a party 
or his legal representative from a judgment, order, or other proceeding 
taken against him through his mistake, inadvertence, surprise, or excusable 
neglect; provided, that application therefor be made within reasonable 
time, but in no case exceeding six months after such judgment, order, or 
proceeding was taken. When from any cause the summons in an action 
has not been personally served on the defendant, the court may allow, on 
such terms as may be just, such defendant or his legal representative, at 
any time within one year after the rendition of any judgment in such 


action, to answer to the merits of the original action. 


Related section: 9823. 

History: Ap. p. Sec. 67, p. 55, Bannack 
Stat.; re-en. Sec. 68, p. 146, L. 1867; re-en. 
Sec. 76, p. 42, Cod. Stat. 1871; re-en. Sec. 
114, p. 66, L. 1877; re-en. Sec. 114, lst Div. 
Rev. Stat. 1879; re-en. Sec. 116, lst Div. 
Comp. Stat. 1887; en. Sec. 774, C. Civ. 
Proc. 1895; re-en. Sec. 6589, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 473. 


The procuring of an attachment, and 
the steps necessary therefor, is a proceed- 
ing within the spirit of the code, and, if 
such proceeding is defective, the same may 
be amended in furtherance of justice, like 
any other proceeding. Pierse v. Miles, 5 
Mont. 549, 552, 6 Pac. 347; Langstaff v. 
Miles, 5 Mont. 554, 555, 6 Pac. 356; Magee 
v. Fogerty, 6 Mont. 237, 239, 11 Pac. 668; 
Tosephi v. Mady Clothing Co., 13 Mont. 
195, 200, 33 Pac. 1; Muth v. Erwin, -14 
Mont. 227, 228, 36 Pac. 43; Newell v. 
Whitwell, 16 Mont. 243, 258, 40 Pac. 866; 
Herbst Importing Co. v. Hogan, 16 Mont. 
384, 388, 41 Pac. 135; Wilson v. Barbour, 
21 Mont. 176, 183, 53 Pac. 315. 


A party defendant, on application to 
set aside his default, must, in addition to 
excusing his delinquency, support the 
motion by an affidavit of merits setting 
forth the facts constituting his defense, 
or tender with the motion and affidavit a 
copy of his proposed answer. Donnelly 
v. Clark, 6 Mont. 135, 137, 9 Pace. 837; 
Bowen v. Webb, 34 Mont. 61, 65, 85 Pac. 
739; Schaeffer v. Gold Cord Min. Co., 36 
Mont. 410, 412, 93 Pac. 344; Pearce v. 
Butte Electric Ry. Co., 40 Mont. 321, 324, 
106 Pac. 563; Donlan v. Thompson Falls 
CO. & M. Co., 42 Mont. 257, 271, 112 Pae. 
445; Vadnais v. East Butte E. C. Min. 
Co., 42 Mont. 548, 546, 113 Pac. 747; State 
ex rel. Stephens v. District Court, 43 Mont. 
571, 575, 118 Pac. 268, Ann. Cas. 1912C; 
343. 

Where, after a case had been set for 
trial, the attorney for the defendants 
wrote to the opposing attorney requesting 
a continuance, but before receiving an 
answer to his letter he left the place of 


his residence, and his whereabouts were 
unknown to the attorney for the plaintiff 
until it was too late for the latter to in- 
form him that he could not, consent to tke 
continuance, and judgment was rendered 
for the plaintiffs upon the day set for the 
trial, the facts did not show any surprise, 
mistake, or excusable neglect authorizing 
the court +> .et aside the judgment. Low- 
ell v. Ames, 6 Mont. 187, 188, 9 Pac. 826. 
See Whiteside v. Logan. 7 Mont. 373, 382, 
17 Pac. 34. 

This section does not confer power upon 
the court to amend a void jurisdictional 
writ or process. Choate v. Spencer, 13 
Mont. 127, 136, 32 Pac. 651, 40 Am. St. 
Rep. 425, 20 L. R. A. 424; Sharman v., 
Huot, 20 Mont. 555, 559, 52 Pac. 558, 63 
Am. St. Rep. 645. 

Permission to amend the complaint 
pending determination of a motion to dis- 
charge an attachment procured in the ac- 
tion was proper. Muth v. Erwin, 14 Mont. 
227, 228, 36 Pac. 43; Union Bank & Trust 
Co. v. Himmelbauer, 56 Mont. 82, 89, 181 
Pac. 332. 

It cannot be claimed that an order was 
based upon this section, when the applica- 
tion for the order was not made for relief 
on the grounds therein specified. Beach v. 
Spokane Ranch & Water (Co., 21 Mont. 
184, 187, 53 Pac. 493. 

The design and purpose of the statute 
is to further the administration of jus- 
tice, so that the very right upon the merits 
may be determined, and to that end to 
grant relief from excusable neglect in 
cases where diligence is shown in apply- 
ing promptly for the relief sought, pro- 
vided the opposite party be not deprived 
of any advantage to which he may prop- 
erly be entitled. Collier v. Fitzpatrick, 
22 Mont. 553, 558, 57 Pac. 181; Greene v. 
Montana Brewing Co., 32 Mont. 102, 108, 
79 Pac. 693; Lovell v. Willis, 46 Mont. 
581, 584, 129 Pac. 1052, Ann. Cas. 1914B, 
587, 43°L. R. A. (N. 8S.) 930. 


Where it appeared from an application 
for certiorari that the application was not 
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made by the one beneficially interested, 
but by another on his behalf, and the de- 
fendant had not been misled or jeopard- 
ized by reason of the error, an amend- 
ment substituting the real party in inter- 
est as plaintiff should be allowed. State 
ex rel. Allen v. Napton, 24 Mont. 450, 453, 
62 Pac. 686. 

Wrongdoing on the part of a referee, 
which in nowise affects the integrity of 
the judgment entered in accordance with 
his report, is not ground for a new trial 
under this section, it having reference to 
cases where a party has, for one or more of 
the reasons mentioned, been prevented 
from having a proper hearing in the first 
instance, and is in default. Ogle v. Pot- 
ter, 24 Mont. 501, 505, 62 Pac, 920. 

Applications to set aside default judg- 
ments are addressed to the discretion of 
the trial court, and its action thereon will 
not be interfered with unless a manifest 
abuse of discretion is shown. Hegaas v. 
Hegaas, 28 Mont. 266, 267, 72 Pac. 656. 

The provisions of this section are of as 
commanding authority as section 9417, and 
are as imperative in their directions. Kipp 
¥, burton, 29 Mont. 96, 194, 74 Pac. 85, 
101 Am. St. Rep. 544, 63 L. R. A. 325. 


The power conferred on the court by this 
section is discretionary, and its exercise 
will not be revised except for an abuse 
thereof. . Greene v. Rowan, 29 Mont. 263, 
264, 74 Pac. 456. 

Where there is a misnomer of the name 
of the defendant in the complaint, the 
court should allow the plaintiff to correct 
the name of the defendant upon his re- 
quest to do so under this section. Clark v. 
Oregon Short Line R. R. Co., 29 Mont. 317, 
320, 74 Pac. 734. 

The failure of defendant’s counsel to 


‘know that a special appearance to move 


to quash the service of summons did not 
extend the time for a general appearance 
and answer is not such surprise or excus- 
able neglect as is contemplated by this sec- 
tion. Mantle v. Casey, 31 Mont. 408, 415, 
fee ac. O91. 

A mistake as to the law is not the mis- 
take contemplated by this section; and 
ignorance of the law is not an excuse for 
a default. Mantle v. Casey, 31 Mont. 408, 
416, 78 Pac. 591; Donlan v. Thompson 
Falls C. & M. Co., 42 Mont. 257, 266, 112 
Pac. 445; Willoburn Ranch Co. v. Yegen, 
45 Mont. 254, 257, 122 Pac. 915; Canning 
v. Fried, 48 Mont. 560, 563, 159 Pac. 448. 


Where an order taxing costs in favor of 
plaintiff, included in a judgment for him, 
omitted certain items claimed by him, 
which judgment had been affirmed on ap- 
peal by defendant, the trial court had no 
authority, after affirmance, to make an or- 
der taxing such costs, though the failure to 
tax them originally was an oversight on 
the part of the court. This section applies 
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only to the mistake, inadvertence, surprise, 
or excusable neglect of the party litigant, 
and not of the court. State ex rel. Boston 
& M. Min. Co. v. District Court, 32 Mont. 
20, 25, 79 Pac. 410. 


Statutes of the character of this section 
are remedial in their nature, and are to be 
liberally construed. Greene v. Montana 
Brewing Co., 32 Mont. 102, 109, 79 Pac. 
693. ; 

It was within the court’s discretion to 
permit an amendment to a complaint after 
the cause had been called for trial, and 
deny a motion for postponement, where it 
did not appear that movant was surprised 
by the presentation of an issue which he 
was not prepared to meet, or that he did 
not meet it with all the evidence available 
in any event. Dorais v. Doll, 33 Mont. 
314, 317, 83 Pac. 884. 

An order refusing a motion to vacate a 
judgment on the ground of mistake, sur- 
prise, or excusable neglect will not be 
reversed on:appeal, if no complaint is 
made that the lower court abused its dis- 
cretion. Ferguson v. Parrott, 36 Mont. 
352, 354, 92 Pac. 965. 


Though a judgment void on its face 
may be set aside on motion at any time, 
this may not be done where the judgment 
is fair on its face, the infirmity of which 
must be made to appear by evidence de- 
hors the record. State ex rel. Happel v. 
District Court, 38 Mont. 166, 171, 99 Pace. 
291, 129 Am. St. Rep. 636, 35 L. R. A. 
(Ne S:) 1098: 

Under this section, the application for 
relief must be made within a reasonable 
time after the date of the entry of judg- 
ment, but in no case exceeding six months, 
and the statute is the limit of the court’s 
power in such cases. After the expiration 
of the time limit fixed therein the power 
of the court over the judgment absolutely 
ceases, and it is without jurisdiction to 
vacate or modify it. State ex rel. Happel 
¥, District. Court, 387 Mont. 166,--171,.99 
Pac. 291; 129 Am. St. Rep. 636, 35 L. R. A. 
(N. 8.) 1098; State ex rel. Smotherman v. 
District Court, 51 Mont. 495, 496, 153 Pac. 
1019; Smith v. MeCormick, 52 Mont. 324, 
325, 157 Pac. 1010, L. R. A. 1916H, 472. 


Where a decree of divorce against an 
insane husband was procured without per- 
sonal service of summons, and is therefore 
void for want of jurisdiction, there can be 
no relief, after the expiration of the time 
limit fixed in this section, except by an 
action in equity to set aside the decree, 
as it is fair upon its face, and the defect 
of jurisdiction must be made to appear by 
evidence dehors the record; and the de- 
fendant is not to be denied relief in equity 
because he did not proceed under this sec- 
tion within the six months, where no lack 
or want of diligence is imputed to him. 
State ex rel. Happel v. District Court, 38 


159 


9187] 


Mont. 166, 172, 99 Pac. 291, 129 Am. St. 
Rep. 636, 35 L. RB. A. (N. 8S.) 1098. 

There being no distinction between 
judgments at law and decrees in equity, 
except as to the character of relief granted 
by them, this section, authorizing vacation 
of judgments fair on their face, within a 
reasonable time not exceeding six months, 
applies to both, subject to the rule that a 
court of equity will not interfere so long 
as there is another subsisting adequate 
remedy. State ex rel. Happel v. District 
Court, 38 Mont. 166, 172, 99 Pac. 291, 129 
Am. St. Rep. 636, ‘8501s Rea (N. 8.) 
1098. 

A decree of divorce, forced without 
personal service of summons on a defend- 
ant insane person, may be vacated, the 
same as any other judgment, for want of 
jurisdiction in the court to render it. State 
ex rel. Happel v. District Court, 38 Mont. 
166, 173, 99 Pac. 291, 129 Am. St. Rep. 
636, 35 L. R. A. (N. 8S.) 1098. 

An affidavit of merits, on motion to set 
aside a default judgment, may be made by 
the attorney of an absent party, and the 
verification may be made upon information 
and belief. State ex rel. Kolbow v. Dis- 
trict Court, 38 Mont. 415, 418, 100 Pace. 
207. 

Where, after the default of all persons 
claiming as heirs of a deceased person. who 
did not appear on a certain date to estab- 
lish their heirship, had been entered, for- 
eign claimants filed a verified petition to 
set it aside, alleging that they did not be- 
come aware of decedent’s death until after 
the default had been entered, that their 
interests would be lost to them if it was 
permitted to stand, and making a prima 
facie showing that they were heirs at law 
of the decedent, and where it appeared 
that they exercised the utmost diligence in 
getting their claims before the court, such 
heirs should be allowed to appear in the 
proceedings, and it was error to refuse to 
set aside the default. State ex rel. Kol- 
bow v. District Court, 38 Mont. 415, 419, 
100 Pac. 207. 

Assuming that an answer may supply 
the place of an affidavit of merits in aid 
of a motion to vacate a default judgment, 
such a pleading, which was in effect a 
general denial, and did not set forth the 
facts upon which the defendant relied 
to defeat plaintiff’s claim, so as to enable 
the court to determine whether he had a 
prima facie defense upon the merits, and 
that the granting of the relief would be 
in furtherance of justice, was insufficient 
to warrant the granting of the motion. 
Pearce v. Butte Electric Ry. Co., 40 Mont. 
321, 323, 106 Pac. 563; Donlan v. Thomp- 
son Falls C. & M. Co., 42 Mont. 257, 271, 
112 Pac. 445; Vadnais v. East Butte EH. C, 
Min. Co., 42 Mont. 543, 546, 113 Pac. 747. 

It is no abuse of discretion to set aside 
a default judgment, entered through a mis- 
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take of counsel as to the date when an 
amended complaint was to have been filed. 
Voelker v. Golden Curry Con. Mon. Co., 
40 Mont. 466, 467, 107 Pac. 414. 

The district court should permit an 
amended memorandum of costs to be filed, 
in which no new items were sought to be 
added to the original, but the sole purpose 
of which was to furnish the objecting 
party with information relative to alleged 
expenditures, the absence of which from 
the original was claimed to be prejudicial; 
and it is not necessary to make a prelimin- 
ary showing that such information was 
omitted by inadvertence, surprise, or ex- 
cusable neglect. Nearly v. Northern Pac. 
Ry. Co., 41 Mont. 480, 508, 110 Pac. 226. 

The application of a defaulting nonresi- 
dent defendant not personally served with 
summons, like that of one who has been 
personally served, but who, through mis- 
take, inadvertence, surprise, or excusable 
neglect, suffered default to be taken 
against him, to have the judgment set 
aside, is addressed to the sound legal dis- 
eretion of the district court, and the mov- 
ant must show that he did not have ac- 
tual notice of the pendency of the action 
in time to make a defense, that he pro- 
ceeded promptly to have the default set 
aside, that he has prima facie a defense 
upon the merits, and that the judgment, 
if permitted to stand, will affect him in- 
juriously. Smith v. Collis, 42 Mont. 350, 
365, 112 Pac. 1070, Ann. Cas. 1912A, 1158. 

The defaulted party must show that he 
has a defense; otherwise the court cannot 
determine whether justice will be pro- 
moted or retarded by setting aside the de- 
fault. Vadnais v. East Butte E. C. Min. 
Co., 42 Mont. 543, 546, 113 Pac. 747. 

The amendment of ‘any pleading or 
proceeding” permissible under this section, 
upon notice to the adverse party, may be 
made at any time, but should not in any 
case go further than to supply formal de- 
fects; the limitation of six months men- 
tioned in said section applying only to the 
court’s power to relieve a party from a de- 
fault judgment taken against him through 
his mistake, inadvertence, etc. Eadie v. 
Eadie, 44 Mont. 391, 395, 120 Pac. 239, 
Ann. Cas. 1913B, 479, 

In a divorce suit, where the plaintiff 
inadvertently alleges that the defendant,” 
instead of the plaintiff, has been a resi- 
dent of the state for more than one year 
prior to the commencement of the action, 
a mistake apparently affecting the ques- 
tion of jurisdiction, he will be allowed, 
after a default judgment has been entered, ~ 
and after the expiration of the six months’ _ 
limitation, to amend his complaint by 
substituting the word “plaintiff” for the 


word “defendant.” Eadie v. Eadie, 44 
Mont. 391, 396, 120 Pac. 239, Ann. Cas. 
1913B, 479. See Ivanhoff v. Teale, 47 


Mont. 115, 117, 130 Pac. 972. 
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An order vacating a default judgment 
will not be set aside merely because the 
court failed to impose terms. Nash v. 
Treat, 45 Mont. 250, 254, 122 Pac. 745, 
Ann. Cas. 1913E, 751. 

A pleading may be amended so as to 
correspond with the proof; the applica- 
tion to amend is addressed to the sound 
discretion of the trial court, and, in the 
absence of any abuse of such discretion, 
the action of the trial court will be ap- 
proved on appeal. Sandeen v. Russell 
Lumber Co., 45 Mont. 273, 279, 122 Pace. 
913. 

Mere forgetfulness is not a sufficient ex- 
euse for setting aside a default judgment. 
Lovell v. Willis, 46 Mont. 581, 583, 129 
Pac. 1052, Ann. Cas. 1914B, 587, 43 L. R. A. 
(N. 8.) 930. 

The court may permit an amendment of 
@ complaint, which amounts to nothing 
more than the correction of a mistake 
made in the pleading as originally drawn. 
Downs v. Cassidy, 47 Mont. 471, 474, 133 
Pac. 106, Ann. Cas. 1915B, 1155. 

After issue joined, the matter of per- 
mitting amendments to pleadings is one 
addressed to the sound judicial discretion 
of the trial court, and before the supreme 
court will hold a refusal of leave to amend 
to have been error, appellant must show 
an abuse of such discretion. Cullen v. 
Western Mortgage & Warranty Title Co., 
47 Mont. 513, 529, 134 Pac. 302. 

The power to allow or disallow amend- 
ments at any stage of the trial is within 
the discretion of the court; and, if no 
abuse is shown, the court’s action will be 
approved on appeal. De Celles v. Casey, 
48 Mont..568, 573, 139 Pac. 586. 

In proper cases, the court may, even 
on its own motion, direct an amendment if, 
in its opinion, a nonsuit or mistrial may be 
avoided. De Celles v. Casey, 48 Mont. 
568, 573, 139 Pac. 586. 

Delay in filing an amended answer, 
though entirely excusable, does not justify 
a change of the issues without permission 
of the court. Meredith v. Roman, 49 
Mont. 204, 212, 141 Pac. 643. 

Assuming this section to be applicable 
to the default of a party in failing to 
present his bill of exceptions in time for 
settlement, ignorance of the law govern- 
ing such time, as prescribed in sections 
‘9390 and 9823 is no excuse for a default. 
Canning v. Fried, 48 Mont. 560, 562, 139 
Pac. 448. 

When one who is in default applies to 
the court for relief, it is incumbent upon 
him to show affirmatively that the default 
resulted from mistake, inadvertence, or 
excusable neglect, and even when such 
showing is made, relief may be granted 
as a matter of grace, but cannot be de- 
manded as a matter of right; in other 
words, the statute refers the subject to 
the sound, legal discretion of the trial 
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court. Kersten v. Coleman, 50 Mont. 82, 
85, 144 Pac. 1092. 

Where a defendant’s demurrer to an 
amended complaint has been overruled, 
and he has failed to file his answer within 
the time set by the court, and a judgment 
by default has been entered, the court 
may, in its discretion and upon a proper 
showing, set the judgment aside and per- 
mit the defendant to file an answer. State 
ex rel, Smotherman vy. District Court, 50 
Mont. 119, 121, 145 Pac. 724. 

The period of six months mentioned 
in this section, within which a motion to 
vacate a judgment must be presented, ap- 
plies in terms only to the case of one who 
seeks relief from the consequences of his 
mistake, inadvertence, surprise, or excus- 
able neglect. It cannot apply to one who 
has never been served with summons, and 
who has not appeared, but whose default 
has been entered through the inadvertence 
of some one else. Morehouse v. Bynum, 
51 Mont. 289, 292, 152 Pac. 477. 

Where the owner of land who had con- 
veyed it with an agreement that the 
grantee should reconvey to him upon pay- 
ment of a debt owed by him to the grantee, 
permitted his default to be entered in an 
action by the grantee to have the agree- 
ment to reconvey canceled because of the 
failure of the grantor to make payment, 
and thereafter neither he nor his guardian, 
subsequently appointed, asked to have the 
default set aside, the decree in favor of 
plaintiff became final, and could not be 
set aside except for fraud, knowledge of 
which was ascertained after the time had 
expired within which such legal remedy 
might have been invoked. Dunne v. Yund, 
52 Mont. 24, 31, 155 Pac. 273. 

The power to allow amendments at any 
stage of the trial is within the discretion 
of the trial court, and its action in this 
behalf is not subject to review by the 
supreme court, unless it is affirmatively 
shown that it abused its discretion to the 
prejudice of the adverse party. Buhler 
v. Loftus, 53 Mont. 546, 559, 165 Pac. 601. 

To have an order overruling a demurrer 
set aside, the defendant should have ap- 
plied to the court by motion, after notice 
to opposing counsel, in the manner pro- 
vided. in this section. Crawford v. Pierse, 
56 Mont. 371, 374, 185 Pac. 315. 

Where affidavits accompanying a motion 
to set aside a judgment by default, filed 
within ten days after its entry, showed 
that defendants’ attorney had prepared a 
demurrer and intended to file it within the 
time allowed by statute, but on account 
of important business engagements else- 
where failed to do so; that during his ab- 
sence and upon recalling the fact that he 
had not filed it, he advised one of defend- 
ants by letter where the demurrer could 
be found in his office, with directions to 
file it, etc., an answer being tendered with 
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the affidavits, the district court did not 
abuse its discretion in granting the motion. 
Farmers’ Co-Operative Assn. v. Roper et 
al., 57 Mont. 42, 188 Pac. 141. 


Vacation of a decree of divorce, ren- 
dered upon default after publication of 
summons, on the ground of fraud on the 
part of plaintiff, after a lapse of more than 
fifteen months from its rendition, held 
error, defendant’s remedy being an action 
in equity to set the decree aside on the 
ground stated. State ex rel. Thompson v. 
District Court, 57 Mont. 432, 188 Pac. 
902. é, 

In the absence of notice to the plaintiff, 
the court is without authority to set aside 
a default. State v. District Court, 58 
Mont. 114, 190 Pac. 982. 

Cited or applied as section 774, Code of 
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Civil Procedure, in Butte Consolidated 
Min. Co. v. Frank, 24 Mont. 506, 510, 62 
Pac. 922, In re Farrell, 36 Mont. 254, 263, 
92 Pac. 785; Schaeffer v. Gold Cord Min. 
Co., 36 Mont. 410, 412, 93 Pac. 344; as 
section 6589, Revised Codes, in Clark vy. 
Oregon Short Line R. R. Co., 38 Mont. 177, 
187;:99 Pac. 298; State ex rel. \Gropaters 
District Court, 44 Mont. 72, 76, 119 Pace. 
174; American Surety Co. v. Kartowitz, 
54 Mont. 92, 96, 166 Pac. 685. 


Right to amend complaint, by adding 
new parties plaintiff, see note in Ann. 
Cas. 1916C, 591. 

Amendment of pleading in appellate 
court to conform to proof, see notes in 
Ann, Cas. 1913E, 1315; L. R. A. 1916D, 
841. 


9188. Sureties in answer may state true value of property. When, in 
an action to recover the possession of personal property, the person making 
any affidavit did not truly state the value of the property, and the officer 
taking the property, or the sureties on any bond or undertaking, are sued 
for taking the same, the officer or sureties may, in their answer, set up 
the true value of the property, and that the person in whose behalf said 
affidavit was made was entitled to the possession of the same when said 
affidavit was made, or that the value in the affidavit stated was inserted 
by mistake, whereupon the court must disregard the value as stated in 
the affidavit. 


History: En. Sec. 115, p. 67, L. 1877; 
re-en. Sec. 115, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 117, lst Div. Comp. Stat. 1887; 


amd. Sec. 775, C. Civ. Proc. 1895; re-en. 
Sec. 6590, Rev. C. 1907. 


9189. Amendment in certain cases. Upon the decision of a demurrer, 
the court may, in its discretion, allow the party in fault to plead anew 
or amend, upon such terms as are just. If a demurrer to a complaint is 
allowed, because two or more causes of action have been improperly 
united, the court may, in its discretion, and upon such terms as are just, 
direct that the action be divided into as many actions as are necessary for 
the proper determination of the causes of action therein stated. 


History: En. Sec. 776, C. Civ. Proc. 
1895; re-en. Sec. 6591, Rev. C. 1907. 


This section is a legislative declaration 
that a pleading which is in fact a com- 
plaint may be amended, even though it 
fails to state facts sufficient to constitute 
a cause of action; that such a pleading is 
not a mere nullity, but is something which 
may be amended. Clark v. Oregon Short 
Line R. BR. Co., 388 Mont. 177, 187, 99 Pac. 


The effect of sustaining a demurrer to 
the complaint is not to terminate the ac- 
tion; the court may allow the pleader in 
fault to amend, and when the amended 
complaint is filed, it supersedes the orig- 
inal; all issues are then determinable as 
of the date of the commencement of the 
original action, in absence of supplemental 
pleadings. American Surety Co. v. Karto- 
witz, 54 Mont. 92, 94, 166 Pac. 685. 


298. 


9190. Suing a party by a fictitious name—When allowed—Use of 
initials. When the plaintiff is ignorant of the name of the defendant, such 
defendant may be designated in any pleading or proceeding by any name, 
and when his true name is discovered, the pleadings or proceedings may 
be amended accordingly. It is sufficient in all actions, papers, pleadings, 
or proceedings to designate any party or person by the initial letter or 


162 | 


Ch. 17] 


MISTAKES IN PLEADING. 


[9191 


letters, or some contraction of the Christian or first lame or names, 
instead of stating the Christian or first name in full. 


History: Ap. p. Sec. 68, p. 55, Bannack 
Stat.; re-en. Sec. 69, p. 147, L. 1867; re-en. 
Sec. 77, p. 42, Cod. Stat. 1871; 
116, p. 67, L. 1877; re-en. Sec. 116, 1st Div. 
Rev. Stat. 1879; en. Sec. 1, p. 55, L. 1885; 
re-en. Sec. 118, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 777, C. Civ. Proc. 1895; re-en. 
Sec. 6592, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 474. 


The application for a writ of attachment 
is a “proceeding” in which amendments 


re-en. Sec. 


are allowed. Langstaff v. Miles, 5 Mont. 
554, 555, 6 Pac. 356. 

If plaintiff was ignorant of defendant’s 
true name when the action was com- 


‘menced, he knew of it after the answer 


was filed, and should have amended his 
complaint under the terms of this section. 
Clark v. Oregon Short Line R. R. Co., 29 
Mont. 317, 321, 74 Pac. 734. See, also 
Ramsey v. Cortland Cattle Co., 6 Mont. 
498, 499, 13 Pac. 247. 


9191. No error or defect to be regarded unless it affects substantial 
rights. The court must, in every stage of an action, disregard any error 
or defect in the pleadings or proceedings which does not affect the sub- 
stantial rights of the parties, and no judgment shall be reversed or 
affected by reason of such error or defect. 


History: En. Sec. 70, p. 56, Bannack 
Stat.; re-en. Sec. 71, p. 147, L. 1867; re-en. 
Sec. 79, p. 42, Cod. Stat. 1871; re-en. Sec. 
117, p. 67, L. 1877; re-en. Sec. 117, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 119, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 778, C. Civ. 
Proc. 1895; re-en. Sec. 6593, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 475. 


This section does not apply to an action 
where jurisdiction has not been properly 
acquired. Choate v. Spencer, 13 Mont. 
127, 136, 32 Pac. 651, 40 Am. St. Rep. 425, 
20 L. R. A. 424. 

It is not error for the trial court to 
permit an attachment plaintiff to amend 
his complaint and affidavit on attachment, 
without an affidavit showing ground there- 
for, and pending a motion to dissolve, 
where the amendment does not affect the 
substantial rights of the parties. Muth 
v. Erwin, 14 Mont. 227, 228, 36 Pac. 43. 
See, also, Union Bank & Trust Co. v. 
Himmelbauer, 56 Mont. 82, 89, 181 Pace. 
332. 

A liberal construction is not required 
which will read into a pleading a sub- 
stantive allegation which has been omit- 
ted therefrom. Conrad National Bank v. 
Great Northern Ry. Co., 24 Mont. 178, 
fee) G) Pac. 1; Montana A. 8. Co. v. 
Goldwyn Distributing Corp., 56 Mont. 215, 
224, 182 Pace. 119. 

An order confirming a receiver’s sale of 
partnership property will not be set aside 
on an appeal therefrom, where it is not 
shown that the property was not sold at 
its full value, or that the appellant was 
prejudiced thereby. Murphy v. Patterson, 
24 Mont. 591, 594, 63 Pac. 380. 

Where defendant rightly demurred on 
the ground that two causes of action had 
been improperly united in the complaint, 
and the court, at the instance of the plain- 
tiff, without objection by the defendant, 
dismissed the complaint as to the second 


cause of action, at the same time over- 
ruling the demurrer, and no costs being 
taxed to defendant, the overruling of the 
demurrer, when considered with the dis- 
missal, did not affect any substantial right 
of the defendant requiring the judgment 
to be reversed. Caplice Commercial Co. 
v. Cassidy, 25 Mont. 81, 82, 63 Pac. 799. 


The provisions of this section are of as 
commanding authority as section 9417 and 
are as imperative in their directions. Kipp 
v. Burton, 29 Mont. 96, 104, 74 Pac. 85, 
101 Am. St. Rep. 544, 63 L. R. A. 325. 


A technical objection to a complaint in 
a suit for specific performance not affect- 
ing the substantial rights of the parties 
is not available after judgment.  Chris- 
tiansen v. Aldrich, 30 Mont. 446, 452, 76 
Pace. 1007. 

Where, after a trial amendment, the case 
proceeded and was tried upon the issues 
formed by the amended complaint and 
answer, and it appeared that defendants 
were afforded every opportunity to present 
their entire case, the judgment should not 
be reversed upon the purely technical ir- 
regularity in the proceedings of the court 
with reference to the amendment. Chris- 
tianson v. Aldrich, 30 Mont. 446, 455, 76 
Pac. 1007. 

Where, in an action to recover for serv- 
ices alleged to have been performed as 
brokers to sell real estate, plaintiffs at the 
opening of the trial abandoned a count in 
their complaint based upon a quantum mer- 
uit, introduced no proof in support of it, 
and the trial proceeded upon the issues 
presented by the answer to a count based 
on a written contract, and the instructions 
of the court were formulated accordingly, 
the error of the court in overruling a spe- 
cial demurrer to the count based upon the 
quantum meruit, if error, was harmless. 
Blankenship v. Decker, 34 Mont. 292, 299, 
85 Pac. 1035. 
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A variance between the evidence intro- 
duced by a plaintiff to establish his con- 
tention in a water-right suit and an alle- 
gation in his replication is deemed immate- 
rial on appeal, where the record contains 
nothing to show that the appellants were 
misled by it to their prejudice. Vreeland 
v. Edens, 35 Mont. 413, 423, 89 Pac. 735. 


A defendant is not entitled to a new 
trial on the ground of variance where he 
was not misled. Robinson v.*Helena Light 
& Ry. Co., 38 Mont. 222, 239, 99 Pac. 837. 

Error in refusing to grant a motion, 
in an action in conversion, to strike out a 
portion of the replication which, referring 
to proceedings on attachment had in a 
justice’s court, were said to contain al- 
legations argumentative in character and 
charging defendants with gross wrong- 
doing, was harmless, where, during the 
trial, the entire record of the proceedings 
had in the justice’s court was on plaintiff’s 
motion excluded, and where the court in 
its instructions submitted only the issues 
presented by the complaint and the de- 
nials in the answer. Shandy v. McDonald, 
38 Mont. 393, 397, 100 Pac. 203. 


It is not important whether the court 
directs the jury to render a verdict for 
either party, or discharges the jury and 
renders judgment. In either case the re- 
sult is the decision of the court. If the 
court pursues the latter course, it is at 
most a mere irregularity, which will be dis- 
regarded by the supreme court. Consoli- 
dated Gold & Sapphire Min. Co, v. Struth- 
ers, 41 Mont. 565, 573, 111 Pac. 152. 


This section is intended to put a speedy 
end to litigation, when that object can be 
attained without injustice; its design is 
to prevent reversals of causes wherein sub- 
stantial justice has already been done; and 
the supreme court is commanded by it to 
give judgment on appeal without regard 
to errors which do not affect the substan- 
tial rights of the parties. Copenhaver v. 
Northern Pacific Ry. Co., 42 Mont. 453, 
467, 113 Pac. 467. 


Notwithstanding there may be some 
question as to whether causes of action in 
tort and in contract have not been im- 
properly joined, the supreme court will not 
too closely scrutinize the complaint to de- 
termine this fact, where the case has been 
tried on its merits and substantial justice 
appears to have been done. Ivey v. La 
France Copper Co., 45 Mont. 71, 75, 121 
Pac. 1061. 

A judgment for the defendant will not 
be reversed for error committed during 
the trial, where the plaintiff is not, in any 
view of the case, entitled to a judgment. 
Howell v. Bent, 48 Mont: 268, 273, 137, 
Pac. 49. 

Technical error in the admission of evi- 
dence is not ground for reversal unless it 
_appears that the rights of the party com- 
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plaining have been prejudiced by it. White 
v. Chicago, Milwaukee & Puget Sound Ry. 
Co., 49 Mont. 419, 426, 143 Pac. 561. 


A failure to question the sufficiency of 
a complaint by demurrer, in the trial court, 
does not amount to a waiver of the right 
to question it afterward; the raising of the 
point for the first time on appeal, however, 
causes the objection to be regarded with 
disfavor. Ellinghouse v. Ajax Live Stock 
Co., 51 Mont. 275, 282, 152 Pac. 481, 
Ly R.A. J019D, 9856. 

Where the issuing of a writ of man- 
damus, restoring a policeman to office, has 
been manifestly just and the rights of the 
municipality, against which the writ is 
directed, are not prejudicially affected, 
any errors committeed at the hearing are 
to be disregarded on appeal. State ex rel. 
McDonald v. Getchell, 51 Mont. 323, 326, 
152 Pac. 480. 

Error committed during a trial which is 
rendered harmless during its progress, and 
therefore cannot prejudice the complaining 
party, is insufficient to impeach a judg: 
ment. Fowlie v. Cruse, 52 Mont. 222, 230, 
157 Pac. 958. 


Even though the defendant, in a pro- 
ceeding to condemn land for a power- 
plant, had the right to open and close on 
the question of damages, which right, 
however, was given by the court to the 
plaintiff, he was not entitled to a new trial 
on this ground unless he could show that 
he had suffered some prejudice by reason 
of the court’s action. Interstate Power 
Co. v. Anaconda Copper Min. Co., 52 Mont. 
509, 513, 159 Pac. 408. 


Technical error in the reception of evi- 
dence as to facts admitted does not com- 
mand a reversal. Rea v. Alfalfa Products 
Co., 53 Mont. 90, 93, 161 Pac. 708. 

Though the court permits a technical 
violation of the rule of cross-examination, 
the error is not prejudicial, where it is 
not shown that substantial rights have suf- 
fered, and it will therefore be disregarded. 
Hanson Sheep Co. v. Farmers & Traders’ 
State Bank, 53 Mont. 324, 340, 163 Pac. 
1151. 

This section has no application to sub- 
stantial errors; as, where the verdict in 
claim and delivery fails to find that there 
was an unlawful taking or detention. Ol- 
cott v. Gebo, 54 Mont. 35, 37, 166 Pac. 300. 


Where an automobile collided with an 
engine at a railroad crossing, through the 
negligence of the driver of the machine, 
and a minor, nearly twenty-one years of 
age, who was riding in the machine and 
who was injured at the time of the col- 
lision, brought suit against the railway 
company for his injuries, and there was a 
judgment for the company, such judgment 
will not be reversed where the plaintiff 
was himself negligent, because of an er- 
roneous instruction that the driver’s negli- 
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gence could be imputed to the plaintiff, 
which did not affect the substantial rights 
of the parties. Sherris v. Northern Pac. 
‘Ry. Co., 55 Mont. 189, 199, 175 Pac. 269. 

Where the jury had been advised that 
every element essential to a recovery must 
be established by a preponderance of the 
evidence, error in an instruction that if 
they found the issues in favor of plaintiff, 
they might award damages in such amount 
as “they believed” would compensate her, 
etc., was non-prejudicial. Kelley v. John 
R. Daily Co., 56 Mont. 63, 77, 181 Pac. 
326. 

Under this section district courts must, 
at every stage of a case, disregard pro- 
cedural irregularities and omissions which 
do not affect the substantial rights of the 
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parties. State ex rel. Jerry v. District 
Court, 57 Mont. 328, 188 Pac. 365. 

Cited or applied as section 778, Code of 
Civil Procedure, in State ex rel. Allen v. 
Napton, 24 Mont. 450, 453, 62 Pac. 686. 
Poindexter & Orr Live Stock Co. v. Ore- 
gon Short Line R. R. Co., 33 Mont. 338, 
342, 83 Pac. 886; in State ex rel. Hali v. 
District Court, 34 Mont. 112, 120, 85 Pac. 
872, 115 Am. St. Rep. 522, as section 6593, 
Revised Codes, in Eadie v. Eadie, 44 Mont. 
391, 394, 120 Pac. 239, Ann. Cas. 1913B 
479; Gauss v. Trump, 48 Mont. 92, 98, 135 
Pac. 910; Mosher v. Sutton’s New Theatre 
Co., 48 Mont. 137, 148, 137 Pac. 534; Sur- 
man et al. v. Cruse et al., 57 Mont. 253, 
262, 187 Pac. 890. 


When a demurrer to any pleading is sus- 


tained or overruled, and time to amend, answer, or reply is given, the time 
so given runs from service of notice of the decision or order, except when 


the party against whom the decision is made is in court. 


In such ease the 


time runs from the making of the decision or order. 


History: En. Sec. 779, C. Civ. Proc. 
1895; re-en. Sec. 6594, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 476. 


Where the minutes of the court showed 
that counsel, who asked the vacation of 
a default judgment entered upon his fail- 


ure to answer within a given time after 
the overruling of a demurrer to the com- 
plaint, was present when the demurrer 
was overruled, notice to him of the de- 
cision of the court was not required. 
Pearce v. Butte Electric Ry. Co., 40 Mont. 
321, 323, 106 Pac. 563. 
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ARREST AND BAIL. 
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9193. No person to be arrested in civil action except as prescribed in 
this chapter. No person shall be arrested in a civil action, except as pre- 


seribed by this chapter. 


History: Sec. 6595, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 478. 


Note.—Sections 9193 to 9195 were en- 
acted as sections 72 to 74, p. 148, Laws of 
1867; re-enacted as sections 80 to 82, p. 44, 
Codified Statutes 1871; re-enacted as sec- 
tions 118 to 120, p. 68, Laws of 1877; re- 
enacted as sections 118 to 120, First Divi- 
sion Revised Statutes 1879; re-enacted as 
sections 120 to 122, First -Division Com- 
piled Statutes 1887; re-enacted as sections 


800 to 803, Code of Civil Procedure 1895; 
re-enacted as sections 6595 to 6597, Re- 
vised Codes 1907. 


Cited or applied as section 800, Code of 
Civil Procedure, in State ex rel. Heinze 
v. District Court, 28 Mont. 227, 233, 72 
Pac. 613. 


For text treatment of “Arrest in Civil 
Actions,” see 3 Cal. Jur. 140, and 2 R. C. L. 
443. 


9194. When defendant may be arrested in a civil action. The defend- 
ant may be arrested in the following cases: 

1. In an action for the recovery of money or damages, on a cause of 
action arising upon contract, express or implied, when the defendant is 
about to depart from the state, with intent to defraud his creditors; or 
when the action is for wilful injury to person, to character, or to property, 
knowing the property to belong to another; 

2. In an action for a fine or penalty, or for money or property embez- 
zled, or fraudulently misapplied, or converted to his own use, by a publie 
officer, or an officer of a corporation, or an attorney, factor, broker, agent, 
or clerk, in the course of his employment as such, or by any other person 
in a fiduciary capacity, or for misconduct or neglect in office, or in a pro- 
fessional employment, or for a wilful violation of duty; 

3. In an action to recover possession of personal property unjustly 
obtained, when the property, or any part thereof, has been concealed, 
removed, or disposed of so that it cannot be found, or taken by the sheriff ; 

4. When the defendant has been guilty of fraud in contracting the 
debt, incurring the obligation for which the action is brought, or in con- 
cealing or disposing of the property, or for taking, detention, or conversion 
of which the action is brought; 

5. When the defendant has removed or disposed of his prondeee or is 
about to do so, with intent to defraud his creditors. 


History: Sec. 6596, Rev. C. 1907. See also history of Sec. 9193. Cal. C. Civ. Proc. 
Sec. 479. 


9195. Order of arrest. An order for the arrest of the defendant must 
be obtained from the judge of the court in which the action is brought. 


History: Sec. 6597, Rev. C. 1907. See also history of Sec. 9193. Cal. C. Civ. Proc. 
Sec. 480. 


9196. When order made—Undertaking therefor. The order must be 
made whenever it shall appear to the judge, by the affidavit of the 
plaintiff, or some other person, that a sufficient cause of action exists, and 
that the case is one of those mentioned in section 9194. Before making 
the order, the judge must require a written undertaking on the part of the 
plaintiff, with at least two sufficient sureties, to the effect that, if the 
defendant recover judgment, or if the court shall finally decide that the 
plaintiff was not entitled to an order of arrest, the plaintiff will pay all. 
costs and charges that may be awarded to the defendant, and all damages 
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which he may sustain by reason of the arrest, if the same be wrongful or 
without sufficient cause, not exceeding the sum specified in the undertak- 
ing, which shall be at least five hundred dollars. 


History: En. Secs. 75, 76, p. 148, L. Sec. 123, 1st Div. Comp. Stat. 1887; amd. 
1867; re-en. Sec. 83, p. 44, Cod. Stat. Sec. 803, C. Civ. Proc. 1895; re-en. Sec. 
1871; re-en. Sec. 121, p. 69, L. 1877; re-en. 6598, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 121, lst Div. Rev. Stat. 1879; re-en. Secs. 481, 482. 


9197. Justification of sureties. Each of the sureties must annex to the 
undertaking an affidavit that he is a resident and householder, or free- 
holder, within the state, and worth double the sum specified in the under- 
taking, over and above all his debts and liabilities, exclusive of property 
exempt from execution. The undertaking must be filed with the clerk of 
the court. ‘ 


History: En. Sec. 76, p. 148, L. 1867; 1st Div. Comp. Stat. 1887; re-en. Sec. 804, 
re-en. Sec. 84, p. 44, Cod. Stat. 1871; re-en. 0. Civ. Proc. 1895; re-en. Sec. 6599, Rev. C. 
Sec. 122, p. 69, L. 1877; re-en. Sec. 122, 1907. 
ist Div. Rev. Stat. 1879; re-en. Sec. 124, 


9198. Order—When made and what to require. The order may be 
made at the time of issuing the summons, or at any time afterwards 
before judgment. It must require the sheriff of the county where the 
defendant may be found, forthwith to arrest him, and hold him to bail in 
a specified sum, and to return the order at a time therein mentioned to the 
clerk of the court in which the action is pending. 


History: En. Sec. 77, p. 148, L. 1867; 1st Div. Comp. Stat. 1887; re-en. Sec. 805, 
re-en. Sec. 85, p. 44, Cod. Stat. 1871; re-en. C. Civ. Proc. 1895; re-en. Sec. 6600, Rev. 
Sec. 123, p. 69, L. 1877; re-en. Sec. 123, OC. 1907. Cal. OC. Civ. Proc. Sec. 483. 
1st Div. Rev. Stat. 1879; re-en. Sec. 125, 


9199. How order to be served on defendant. The order of arrest, with 
a copy of the affidavit upon which it is made, must be delivered to the 
sheriff, who, upon arresting the defendant, shall deliver him a copy of the 
affidavit, and also, if defendant desires, a copy of the order of arrest. 


History: En. Sec. 78, p. 149, L. 1867; 1st Div. Comp. Stat. 1887; re-en. Sec. 806, 
re-en. Sec. 86, p. 45, Cod. Stat. 1871; re-en. C. Civ. Proc. 1895; re-en. Sec. 6601, Rev. C. 
Sec. 124, p. 69, L. 1877; re-en. Sec. 124, 1907. Cal. C. Civ. Proc. Sec. 484. 
1st Div. Rev. Stat. 1879; re-en. Sec. 126, 


9200. How order executed—Expense of keeping defendant. The 
sheriff must execute the order by arresting the defendant, and keeping him 
in custody until discharged by law. But the sheriff is not bound to keep 
such person under arrest more than twenty-four hours, unless the plaintiff 
advance each day the expense of keeping such person; which expense shall 
be taxed as costs in the action, and in no ease shall be a charge against 
the county. 


History: Ap. p. Sec. 79, p. 149, L. 1867; 1st Div. Comp. Stat. 1887; re-en. Sec. 807, 
en. Sec. 87, p. 45, Cod. Stat. 1871; re-en. C. Civ. Proc. 1895; re-en. Sec. 6602, Rev. 
Sec. 125, p. 69, L. 1877; re-en. Sec. 125, CC. 1907. Cal. C. Civ. Proc. Sec. 485. 
1st Div. Rev. Stat. 1879; re-en. Sec. 127, 


9201. Defendant discharged upon giving bail. The defendant, at any 
time before execution, is discharged from arrest, either upon giving bail 
or upon depositing the amount mentioned in the order, as provided in this 


chapter. 
History: Sec. 6603, Rev. C. 1907. Cal. Note.—Sections 9201 to 9219 were en- 
C. Civ. Proc. Sec. 486. acted as sections 80 to 98, pp. 149 to 151, 
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Laws of 1867; re-enacted as sections 88 to 1879; re-enacted as sections 128 to 146, 
106, pp. 45 to 48, Codified Statutes 1871; First Division Compiled Statutes 1887; re- 
re-enacted as sections 126 to 144, pp. 70 enacted as sections 808 to 826, Code of 
to 73, Laws of 1877; re-enacted as sections Civil Procedure 1895; re-enacted as sec- 
126 to 144, First Division Revised Statutes tions 6603 to 6621, Revised Codes 1907. 


9202. Bail—Form of undertaking. The defendant may give bail by 
causing a written undertaking to be executed by two or more sufficient 
sureties, stating their places of residence and occupations, to the effect 
that they are bound in the amount mentioned in the order of arrest, that 
the defendant shall at all times render himself amenable to the process of 
the court, during the pendency of the action, and to such as may be issued 
to enforce the judgment therein; or that they will pay to the plaintiff the 
amount of any judgment which may be recovered in the action. 


History: Sec. 6604, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 487. 


9203. Bail may surrender defendant. At any time before judgment, 
or within ten days thereafter, the bail may surrender the defendant in 
their exoneration, or he may surrender himself to the sheriff of the county 
where he was arrested. 


History: Sec. 6605, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 488. ’ 


9204. When and how defendant may be surrendered. For the purpose 
of surrendering the defendant, the bail, at any time or place before they 
are finally charged, may themselves arrest him, or, by a written authority 
indorsed on a certified copy of the undertaking, may empower the sheriff 
to do so. Upon arrest of the defendant by the sheriff, or upon his delivery 
to the sheriff by the bail, or upon his own surrender, the bail shall be 
exonerated; provided, such arrest, delivery, or surrender take place before 
the expiration of ten days after judgment; but if such arrest, delivery, or 
surrender be not made within ten days after the judgment, the bail shall 
be finally charged on their undertaking, and be bound to pay the amount 
of the judgment within ten days thereafter. 


History: Sec. 6606, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 489. 


9205. Action against bail. If the bail neglect or refuse to pay the 
judgment within ten days after they are finally charged, an action may 
be commenced against such bail for the amount of such original judgment. 


History: Sec. 6607, Rev. C. 1907. See.also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 490. 


9206. Bail—How exonerated. The bail must also be exonerated by 
the death of the defendant, or his imprisonment in the state penitentiary 
or prison, or by his legal discharge from the obligation to render himself 
amenable to the process. 


History: Sec. 6608, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 491. 


9207. Filing of order of arrest—Exception to bail. Within the time 
limited for that purpose, the sheriff must file the order of arrest in the 
office of the clerk of the court in which the action is pending, with his 
return indorsed thereon, together with a copy of the undertaking of the 
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bail. The original undertaking he must retain in his possession until 
filed, as herein provided. The plaintiff, within ten days thereafter, may 
serve upon the sheriff a notice that he does not accept the bail, or he shall 
be deemed to have accepted them, and the sheriff shall be exonerated 
from liability. If no notice be served within ten days, the original under- 
taking must be filed with the clerk of the court. 


History: Sec. 6609, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 492. 


9208. Notice of justification of bail—New undertaking. Within five 
days after receipt of notice, the sheriff or defendant may give to the 
plaintiff, or his attorney, notice of the justification of the same, or other 
bail (specifying the place of residence and occupation of the latter), before 
a judge of the court, or clerk thereof, at a specified time and place; the 
time not to be less than five nor more than ten days thereafter, except by 
consent of parties. In case other bail is given, there shall be a new under- 
taking. 

History: Sec. 6610, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 493. 


9209. Qualifications of bail. The qualifications of bail shall be as 
follows: 

1. Hach of them must be a resident and householder, or freeholder, 
within the county. 

2. Each must be worth the amount specified in the order of arrest, or 
the amount to which the order is reduced, as provided in this chapter, 
over and above all his debts and liabilities, exclusive of property exempt 
from execution; but the judge or clerk, on justification, may allow more 
than two sureties to justify severally, in amounts less than that expressed 
in the order, if the whole justification be equivalent to that of two suffi- 
cient bail. 


History: Sec. 6611, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 494. 


9210. Justification of bail. For the purpose of justification, each of 
the bail must attend before the judge or clerk, at the time and place men- 
tioned in the notice, and may be examined on oath, on the part of the 
plaintiff, touching his sufficiency, in such manner as the judge or clerk, in 
his discretion, may think proper. The examination shall be reduced to 
writing, and subscribed by the bail, if required by the plaintiff. 


History: Sec. 6612, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 495. 


9211. Allowance of bail. If the judge or clerk shall find the bail suffi- 
cient, he must annex the examination to the undertaking, indorse his 
allowance thereon, and cause them to be filed, and the sheriff shall there- 
upon be exonerated from liability. 


History: Sec. 6613, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 496. 


9212. Deposit of money instead of bail. The defendant may, at the 
time of his arrest, instead of giving bail, deposit with the sheriff the 
amount mentioned in the order. In case the amount of bail be reduced, 
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as provided in this chapter, the defendant may deposit such amount 
instead of giving bail. In either case the sheriff shall give the defendant 
a certificate of the deposit made, and the defendant shall be discharged 
from custody. 


History: Sec. 6614, Rev. C. 1907. See nizance,”’ see. 3 Cal. Jur. 1021 and 3- 
also history of Sec. 9201. Cal. C. Civ. R.C. L. 1. 
Proc. Sec. 497. Money deposit in lieu of bail, in crim- 
inal cases, see notes in 5 Ann. Cas. 153; 
For text treatment of “Bail and Recog- Ann. Cas. 1913D, 194; Ann. Cas. 1918D, 
536; 44 L. R. A. (N. 8.) 1150. 


9213. Payment of money into court by sheriff—Certificates of pay- 
ment. The sheriff must, immediately after the deposit, pay the same into 
court, and take from the clerk receiving the same two certificates of such 
payment, the one of which he must deliver or transmit to the plaintiff or 
his attorney, and the other to the defendant. For any default in making 
such payment, the same proceedings may be had on the official bond of 
the sheriff, to collect the sum deposited, as in other cases of delinquency. 


History: Sec. 6615, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 498. 


9214. Substituting bail for deposit. If money be deposited, as pro- 
vided in the last two sections, bail may be given and may justify upon 
notice, at any time before Judgment; and on the filing of the undertaking 
and justification with the clerk, the money deposited shall be refunded by 
such clerk to the defendant. 


History: Sec. 6616, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 499. 


9215. Money deposited—How applied or disposed of. Where money 
shall have been deposited, if it remains on deposit at the time of recovery 
of a judgment in favor of the plaintiff, the clerk must, under direction 
of the court, apply the same in satisfaction thereof; and, after satisfying 
the judgment, must refund the surplus, if any, to the defendant. If the 
judgment be in favor of the defendant, the clerk must, under the direction 
of the court, refund him the whole sum deposited and remaining unapplied. 


History: Sec. 6617, Rev. C. 1907. See also history of Sec. 9201. Cal, C. Civ. Proc. 
Sec. 500. 


9216. Sheriff liable for escape—Discharge from liability. If, after 
being arrested, the defendant escape or be rescued, the sheriff is liable as 
bail; but he may discharge himself from such liability by the giving and 
justification of bail at any time before judgment. 


History: Sec. 6618, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec. 501. 


9217. Official bond liable on judgment against sheriff. If a judg- 
ment be recovered against the sheriff upon his liability as bail, and an 
execution thereon be returned unsatisfied in whole or in part, the same 
proceeding may be had on his official bond, for the recovery of the whole 
or any deficiency, as in other cases of delinquency. 


History: Sec. 6619, Rev. C. 1907. See also history of Sec. 9201. Cal. C. Civ. Proc. 
Sec, 502. 


9218. Proceedings to vacate order or reduce bail. A defendant 
arrested may, at any time before justification of bail, apply to the judge 
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who made the order, or the court in which the action is pending, upon 
reasonable notice to the plaintiff, to vacate the order of arrest or to reduce 
the amount of bail. If the application be made upon affidavits on the part 
of the defendant, but not otherwise, the plaintiff may oppose the same 
by affidavits or other proofs, in addition to those on which the order of 
arrest was made. 


History: Sec. 6620, Rev. C. 1907. See also history of Sec. 9201. 
Sec. 503. 


9219. When order vacated or bail reduced. If, upon such application, 
it satisfactorily appears that there was not sufficient cause for the arrest, 
the order shall be vacated; or if it satisfactorily appears that the bail was 
fixed too high, the amount shall be reduced. 


History: Sec. 6621, Rev. C. 1907. See also history of Sec. 9201. 
Sec. 504. 


Cal. C. Civ. Proc. 


Cal. C. Civ. Proc. 


CHAPTER 19. 
CLAIM AND DELIVERY OF PERSONAL PROPERTY. 


Section 9220. Plaintiff May Claim Delivery. 


9221. Affidavit and Its Requisites. 
9222. Requisition to Sheriff. 
9223. Undertaking and Duty of Sheriff. 
9224. Exception to Sureties and Proceedings Thereon, or on Failure to 
Except. 
9225. Property to Be Returned in Good Condition. 
9226. Action if Property Injured. 
9227. Duty of Officer. 
9228. Sureties Not Released by Second Undertaking. 
9229. Defendant May Require Return of Property. 
9230. Justification of Defendant’s Sureties. 
9231. Qualification of Sureties. 
9232. Proceedings When Property Is Concealed in Building or Inclosure. 
9233. Duty of Sheriff. 
. 9234. Claimed by Third Persons. 
9235. Papers to Be Filed. 
9236. Description of Property. 
9237. Sheriff May Take Less. 
9238. Title in Third Person, 
9239. Damages on Default. 


9220. Plaintiff may claim delivery. The plaintiff, in an action to 
recover possession of personal property, may, at the time of issuing sum- 
mons, or at any time before answer, claim the delivery of such property 
to him, as provided in this chapter. 


History: En. Sec. 71, p. 56, Bannack 
Stat.; re-en. Sec. 99, p. 151, L. 1867; re-en. 
Sec. 116, p. 49, Cod. Stat. 1871; re-en. 


with in this state, and the proceedings 
provided for in this chapter, to gain pos- 
session of the property and to hold it 


Sec. 154, p. 75, L. 1877; re-en. Sec. 154, 
1st Div. Rev. Stat. 1879; re-en. Sec. 156, 
1st Div. Comp. Stat. 1887; re-en. Sec. 840, 
C. Civ. Proc. 1895; re-en. Sec. 6622, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 509. 


The writ of replevin has been dispensed 


9221. Affidavit and its requisites. 


pending the trial of the cause, have been 
substituted in its stead. State ex rel. 
Bruce v. District Court, 33 Mont. 359, 363, 
83 Pac. 641. 


For text treatment of “Claim and De- 
livery,” see Cal. Jur. and 23 R. C. L. 850. 


When a delivery is claimed, an 


affidavit must be made by the plaintiff, or some one in his behalf, stating: 
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1. That the plaintiff is the owner of the property claimed, particularly 
describing it, or is lawfully entitled to the possession thereof; 

2. That the property is wrongfully detained by the defendant; 

3. That the same has not been taken for a tax, assessment, or fine, 
pursuant to statute; or seized, under an execution or an attachment 
against the property of the plaintiff; or, if so seized, that it is by statute 
exempt from seizure; and, 

4. The actual value of the property. 


History: En. Sec. 72, p. 56, Bannack 1885; re-en. Sec. 157, 1st Div. Comp. Stat. 
Stat.; amd. Sec. 100, p. 151, L. 1867; re-en. 1887; re-en. Sec. 841, C. Civ. Proc. 1895; 
Sec. 117, p. 49, Cod. Stat. 1871; re-en. Sec. re-en. Sec. 6623, Rev. C. 1907. Cal. C. 
155, p. 75, L. 1877; re-en. Sec. 155, lst Div. Civ. Proc. Sec. 510. 

Rev. Stat. 1879; amd. Sec. 1, p. 103, L. 


9222. Requisition to sheriff. The plaintiff or his attorney may there- 
upon, by an indorsement in writing upon the affidavit, require the sheriff 
of the county where the property claimed may be to take the same from 
the defendant. 


History: En. Sec. 73, p. 56, Bannack Div. Rev. Stat. 1879; re-en. Sec. 158, 1st 
Stat.; re-en. Sec. 101, p. 152, L. 1867; re-en. Div. Comp. Stat. 1887; re-en. Sec. 842, 
Sec. 118, p. 49, Cod. Stat. 1871; re-en. Sec. C. Civ. Proc. 1895; re-en. Sec. 6624, Rev. 
156, p. 76, L. 1877; re-en. Sec. 156, lst OC. 1907.. Cal. C. Civ. Proc. Sec. 511. 


9223. Undertaking and duty of sheriff. Upon receipt of the affidavit 
and notice, with a written undertaking, executed by two or more sufficient 
sureties, approved by the sheriff, to the effect that they are bound to the 
defendant in double the value of the property, as stated in the affidavit 
for the prosecution of the action and for the return of the property to 
the defendant, if return thereof be adjudged, and for the payment to him 
of such sum as may from any cause be recovered against the plaintiff, the 
sheriff must forthwith take the property described in the affidavit, if it be 
in the possession of the defendant or his agent, and retain it in his 
eustody. He must also, without delay, serve on the defendant a copy of 
the affidavit, notice, and undertaking, by delivering the same to him 
personally, if he can be found, or to his agent, from whose possession the 
property is taken; or, if neither can be found, by leaving them at the 
usual place of abode of either, with some person of suitable age and 
discretion, or, if neither have any known place of abode, by putting them 
in the nearest postoffice, directed to the defendant. 


History: Ap. p. Sec. 74, p. 56, Ban- 
nack Stat.; en. Sec. 102, p. 152, L. 1867; 
re-en. Sec. 119, p. 49, Cod. Stat. 1871; re-en. 
Sec. 157, p. 76, L. 1877; re-en. Sec. 157, 
ist Div. Rev. Stat. 1879; re-en. Sec. 159, 
1st Div. Comp. Stat. 1887; re-en. Sec. 843, 
C. Civ. Proc. 1895; re-en. Sec. 6°95, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 512. 


Resistance of, or interference with, an 
officer while endeavoring to take property 
into his possession, pursuant to the pro- 
visions of this section, constitutes a con- 
tempt within the meaning of subdivision 
of section 9908. State ex rel. Bruce v. 
District Court, 33 Mont. 359, 362, 83 Pac. 
641. 


9224, Exception to sureties and proceedings thereon, or on failure to 
except. The defendant may, within two days after service of a copy of 
the affidavit and undertaking, give notice to the sheriff that he excepts to 
the sufficiency of the sureties. If he fails to do so, he shall be deemed to 
have waived all objections to them. When the defendant excepts, the 
sureties must justify on notice in like manner as upon bail on arrest; and 
the sheriff is responsible for the sufficiency of the sureties until the objec- 
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tion to them is waived, as above provided, or until they justify. If the 
defendant except to the sureties, he cannot claim the property, as pro- 


vided in section 9229. 


History: En. Sec. 103, p. 152, L. 1867; 
re-en. Sec. 120, p. 50, Cod. Stat. 1871; 
re-en. Sec. 158, p. 76, L. 1877; re-en. Sec. 
158, ist Div. Rev. Stat. 1879; re-en. Sec. 
160, ist Div. Comp. Stat. 1887; re-en. Sec. 
844, C. Civ. Proc. 1895; re-en. Sec. 6626, 


Rev. C. 1907. Cal. C. Civ. Proc. Sec. 513. 


Sureties are not required to justify un- 
less the defendant excepts to their suf- 
ficiency and gives notice to the plaintiff. 
State ex rel. Johnson v. Collins, 41 Mont. 
526, 530, 110 Pac. 526. 


9225. Property to be returned in good condition. In all cases when a 


judgment is rendered in an action to recover the possession of personal 
property for the return thereof, or its value in case a return cannot be 
had, it is the duty of the party against whom such judgment shall be 
rendered to return the same in as good condition as the same was when 
possession thereof was taken by him. 


History: Sec. 6627, Rev. C. 1907. 


Note.—Sections 9225 to 9228 were en- 
acted as sections 159 to 162, p. 77, Laws 
of 1877; re-enacted as sections 159 to 162, 


enacted at sections 161 to 164, First Divi- 
sion Compiled Statutes 1887; re-enacted as 
sections 845 to 848, Code of Civil Proce- 
dure, 1895; re-enacted as sections 6627 to 


First Division Revised Statutes 1879; re- 6630, Revised Codes 1907. 


9226. Action if property injured. In case such property, while in the 
possession of the party against whom such judgment shall be rendered, or 
while the same is unlawfully detained from the party entitled to the pos- 
session thereof, be materially injured or lessened in value by use or 
otherwise, then a return or offer to return shall not be deemed a com- 
plance with the undertaking given for its return, but an action may be 
maintained for the value thereof as assessed by the jury or court, and 
damages for its detention. 

History: Sec. 6628, Rev. C. 1907. See also history of Sec. 9225. 


9227. Duty of officer. In case such action to recover possession of 
personal property is brought against any sheriff or other officer who may 
have levied upon and seized the same under authority of any attachment 
or other process, and judgment shall be rendered in favor of such officer, 
for the return of the property, the party against whom such judgment is 
rendered may nevertheless make return of said property, notwithstanding 
the same may have been injured or lessened in value, and thereupon it is 
the duty of such officer to immediately advertise the same for sale as in 
eases of sales of property under execution, and apply the proceeds of the 
sale thereof, after paying the costs, towards the payment and satisfaction 
of any judgment that may have been rendered. 

History: Sec. 6629, Rev. C. 1907. See also history of Sec. 9225. 


9228. Sureties not released by second undertaking. Such second 
taking of such property referred to in the preceding section does not 
release or discharge the sureties on any undertaking given for the return 
of such property, but an action may be maintained on such undertaking 
and recovery thereon had, unless the property shall have been actually 
returned in accordance with the judgment rendered. 

History: Sec. 6630, Rev. C. 1907. See also history of Sec. 9225. 


9229. Defendant may require return of property. At any time before 
the delivery of the property to the plaintiff, the defendant may, if he do 
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not except to the sureties of the plaintiff, require the return thereof, upon 
giving to the sheriff a written undertaking, executed by two or more 
sufficient sureties, to the effect that they are bound in double the value of 
the property, as stated in the affidavit of the plaintiff, for the delivery 
thereof to the plaintiff, if such delivery be adjudged, and for the payment 
to him of such sum as may, for any cause, be recovered against the defend- 
ant. Ifa return of the property be not required within five days after 
the taking and serving notice to the defendant, it shall be delivered to the 
plaintiff except as provided in section 9234. 


History: Sec. 6631, Rev. C. 1907. Cal. 1907. See also sections 77 to 80, pp. 67 
C. Civ. Proc. Sec. 514. and 68, Bannack Statutes. 


Note.—Sections 9229 to 9235 were en- A bond, even though not executed in 


acted as sections 104 to 110, pp. 152 and 
153, Laws of 1867; re-enacted as sections 
121 to 127, pp. 50 and 51, Codified Statutes 
1871; re-enacted as sections 163 to 169, pp. 
78 and 79, Laws of 1877; re-enacted as 
sections 163 to 169, First Division Revised 
Statutes 1879; re-enacted as sections 165 
to 171, First Division Compiled Statutes 
1887; re-enacted as sections 849 to 855, 
Code of Civil Procedure 1895; re-enacted 
as sections 6631 to 6637, Revised Codes 


9230. Justification of defendant’s sureties. 


compliance with the provisions of this 
statute, may be good as a common law 
bond, and an action may be maintained 
thereon upon failure of the defendant in 
replevin to comply with the terms of the 
judgment in the replevin suit. Hedderick 
v. Pontet, 6 Mont. 345, 12 Pac. 765. 

Cited or applied as section 849, Code of 
Civil Procedure, in State ex rel. Weinstein 
Co. v. District Court, 28 Mont. 445, 448, 
72 Pac. 867. 


The defendant’s sureties, 


upon notice to the plaintiff of not less than two nor more than five days, 
shall justify before the judge or clerk, in the same manner as upon bail on 
arrest; and upon such justification the sheriff must deliver the property 
to the defendant. The sheriff shall be responsible for the defendant’s 
sureties until they justify, or until the justification is completed or expressly 
waived, and may retain the property until that time; but if they, or 
others in their place, fail to justify at the time or place appointed, he shall 


deliver the property to the plaintiff. 


History: Sec. 6632, Rev. C. 1907. See 
also history of Sec. 9229. Cal. C. Civ. 
Proc. Sec. 515. 


This section omits any requirement that 
written notice, or any notice, be given to 
the defendant that the sureties upon his 
redelivery bond are not deemed sufficient. 
State ex rel. Johnson v. Collins, 41 Mont. 
526, 530, 110 Pac. 526. 

Where the defendant in a claim and 
delivery action, after seizure of the prop- 
erty by the sheriff, desires a redelivery 
thereof to himself, he must not only tender 
to the officer the redelivery bond provided 
for by this section, but also have the 
sureties on said bond justify, in the same 
manner as upon bail on arrest, as a condi- 
tion precedent to his right to the return 
of the property, even though exception to 


9231. Qualification of sureties. 


their sufficiency is not taken by plaintiff, 
or notice thereof given to defendant. 
State ex rel. Johnson v. Collins, 41 Mont. 
526, 530, 110 Pac. 526. 


Where the sureties on a return bond of 
the defendant have failed to justify, it is 
the duty of the sheriff, specially enjoined 
upon him by this section, to deliver pos- 
session of the property to the plaintiff. 
State ex rel. Johnson v. Collins, 41 Mont. 
526, 530, 110 Pac. 526. 


Where, in claim and delivery, defendant, 
at the time the sheriff served the papers 
and sought to take possession of the prop- 
erty, tendered to the officer cash bond to 
retain the property, he thereby waived his 
right to thereafter tender a _ redelivery 
bond. State ex rel, Johnson v. Collins, 41 
Mont. 526, 531, 110 Pac. 526. 


The qualification of sureties and their 


justification shall be such as are prescribed by sections 9193 to 9219 in 
respect to bail upon an order of arrest. 


History: Sec. 6633, Rev. C. 1907. 
Sec. 516. 


See also history of Sec. 9229. Cal. C. Civ. Proc. 
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9232. Proceedings when property is concealed in building or inclosure. 
If the property, or any part ‘thereof, be concealed in a building or 
inclosure, the sheriff shall publicly demand its delivery; if it be not deliv- 
ered, he shall cause the building or inclosure to be broken open, and take 
the property into his possession; and, if necessary, he may call to his aid 
the power of the county. 


History: Sec. 6634, Rev. C. 1907. See Use of force by officer in execution of 
also history of Sec. 9229. Cal. C. Civ. writ of replevin, see note in Ann. Cas. 
Proc. Sec. 517. 1915C, 1142; L. R. A. 1916D, 284. 


9233. Duty of sheriff. When the sheriff shall have taken property, as 
in this chapter provided, he shall keep it in a secure place, and deliver it 
to the party entitled thereto, upon receiving his lawful fees for taking and 
his necessary expenses for keeping the same. 


History: Sec. 6635, Rev. C. 1907. See also history of Sec. 9229. Cal. C. Civ. Proc. 
Sec. 518. 


9234. Claim of property by third person. If the property taken be 
claimed by any other person than the defendant or his agent, and such 
person make affidavit of his title thereto, or right of the possession thereof, 
stating the grounds of such right or title, and serve the same upon the 
sheriff, the sheriff shall not be bound to keep the property or deliver it 
to the plaintiff, unless the plaintiff, on demand of him or his agent, 
indemnify the sheriff against such claim by an undertaking by two 
sufficient sureties, accompanied by their affidavits that they are each worth 
double the value of the property as specified in the affidavit of the plaintiff, 
over and above their debts and habilities, exclusive of property exempt 
from execution, and are freeholders or householders in the county; and no 
claim to such property by any other person than the defendant or his 
agent shall be valid against the sheriff unless so made. 

a History: Sec. 6636, Rev. C. 1907. See also history of Sec. 9229. Cal. C. Civ. Proc. 
ec, 519. 


9235. Papers to be filed. The sheriff shall file the notice, undertaking, 
and affidavit, with his proceedings thereon, with the clerk of the court in 
which the action is pending, within twenty days after taking the property 
mentioned therein. 


History: Sec. 6637, Rev. C. 1907. See also history of Sec. 9229. Cal. C. Civ. Proc. 
Sec. 520. 


9236. Description of property. Where the affidavit describes two or 
more chattels of the same kind, it must state the number thereof, and 
where it describes a chattel in bulk, it must state the weight, measurement, 
or other quantity, as nearly as can be ascertained. Where it describes 
two or more chattels, it may, at the election of the plaintiff, state the 
aggregate value of all; or, separately, the value of any chattel or of any 
elass of chattels, and the aggregate value of the remainder, if any. Where 
it states separately the value of one or more chattels or classes of chattels, 
the defendant may require, as prescribed in this chapter, the return of 
any or all of the chattels or classes of chattels, the value of which is thus 
stated, or of the portion thereof which has been taken. If he procures 
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such a return, the remainder must be delivered to the plaintiff, except as 
is otherwise prescribed in this chapter. 
History: En. Sec. 856, C. Civ. Proc. 1895; re-en. Sec. 6638, Rev. C. 1907. 


9237. Sheriff may take less. The sheriff must take a less number or 
quantity, if the whole of the property described in the affidavit cannot be 
found. 

History: En. Sec. 857, C. Civ. Proc. 1895; re-en. Sec. 6639, Rev. C. 1907. 


9238. Title in third person. The defendant may by answer defend, 
on the ground that a third person was entitled to the property, without 
connecting himself with the latter’s title. 

History: En. Sec. 858, C. Civ. Proc. 1895; re-en. Sec. 6640, Rev. C. 1907. 


9239. Damages on default. Where the plaintiff is entitled to judgment 
by default, for want of an appearance or pleading, the court to which he 
applies for judgment may ascertain and determine the damages to which 
he is entitled, and the value of the property, if necessary; or may direct a 
reference for that purpose. 

History: En. Sec. 859, C. Civ. Proc. 1895; re-en. Sec. 6641, Rev. C. 1907. 


e 


CHAPTER 20. 
INJUNCTION. 


Section 9240. Injunction Order Defined—By Whom Granted. 


9241. Injunction—When Allowed. 
9242. Injunction—When Not Allowed. 
9243. Injunction Order—When Granted. 
9244. Injunction Order—At What Time Granted, and on What Papers—Who 
May Serve. 
9245. When Notice Required. 
9246. Security Upon Injunction. 
9247. Order to Show Cause. 
9248. New Undertaking May Be Required. 
9249. Verified Answer Has Effect of Affidavit. 
9250. Application to Dissolve. 
9251. Dissolution or Modification. 
. 9252. Costs May Be Awarded. 
9253. Injunction Order as to Corporation. 
9254. Injunction Against Formation of Trust. 
9255. Injunction May Issue Without Bond. 


9240. Injunction order defined—By whom granted. An injunction is 
an order requiring a person to refrain from a particular act. The order 
may be granted by the court in which the action is brought, or by a judge 
thereof, and when made by a judge be enforced as the order of the court. 

History: En. Sec. 82, p. 58, Bannack Cited or applied as section 870, Code of 


Stat.; amd. Sec. 111, p. 154, L. 1867; re-en. in Butte Consolidated 
Min. Co. v. Frank, 24 Mont. 506, 509, 62 
Pac. 922. 


Sec. 128, p. 52, Cod. Stat. 1871; re-en. Sec. 
170, p. 79, L. 1877; re-en. Sec. 170, Ist Div. 
Rev. Stat. 1879; re-en. Sec. 172, 1st Div. 
Comp. ‘Stat. 1887; amd. Sec. 870, C. Civ. 
Proc. 1895; re-en. Sec. 6642, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 525. 


Civil Procedure, 


For text treatment of “Injunction,” see 
Cal. Jur. and 14 R. C. L. 298. 


9241. Injunction—When allowed. Except where otherwise provided. 
by the provisions of the Civil Code governing specific and preventive 
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relief (sections 8707 to 8737), a final injunction may be granted to prevent 
the breach of an obligation existing in favor of the applicant: 

1. Where pecuniary compensation would not afford adequate relief; 

2. Where it would be extremely difficult to ascertain the amount of 
compensation which would afford adequate relief; 

.8. Where the restraint is necessary to prevent a multiplicity of 


judicial proceedings; or, 


4. Where the obligation arises from a trust. 


History: En. Sec. 4462, Civ. C. 1895; 
re-en. Sec. 6120, Rev. ©. 1907. Cal. Civ. 
C. Sec. 3422. Field Civ. C. Sec. 1911. 


Multiplicity of suits as ground for in- 
junction where purely legal controversies 
are involved, see note in Ann. Cas. 1915B, 
452, 


9242. Injunction—When not allowed. An 


granted: 


Injunction against enforcement of void 
municipal ordinances, see note in 118 A. S. 
R. 372. 

Injunction as remedy for past injuries, 
see note in Ann. Cas. 1913D, 968. 


injunction cannot be 


1. To stay a judicial proceeding pending at the commencement of an 
action in which the injunction is demanded, unless such restraint is neces- 
sary to prevent a multiplicity of such proceedings; 

2. To stay proceedings in a court of the United States. 

3. To stay proceedings in another state upon a judgment of a court of 


that state ; 


4. To prevent the execution of a public statute, by officers of the law, 


for the public benefit ; 


5. To prevent the breach of a contract, the performance of which 


would not be specifically enforced; 


6. To prevent the exercise of a public or private office, in a lawful man- 


ner, by the person in possession ; 


7. To prevent a legislative act by a municipal corporation ; 

8. In labor disputes under any other or different circumstances or con- 
ditions than if the controversy were of another or different character, or 
between parties neither or none of whom were laborers or interested in 


labor questions. 

History: En. Sec. 4463, Civ. C. 1895; 
re-en. Sec. 6121, Rev. C. 1907; amd. Sec. 1, 
Ch. 28, L. 1913. 
Based on Field Civ. C. Sec. 1912. 


Under subdivision 1 of this section, in- 
junction does not lie to restrain condem- 
nation proceedings, in the absence of a 
showing that the restraint is necessary to 
prevent a multiplicity of proceedings. 
Spratt v. Helena Power Transmission Co., 
37 Mont. 60, 92, 94 Pac. 631. 

Since there pertains to every citizen 
and taxpayer the right to sue to enjoin 
the issue of bonds by the state under leg- 
islation which he alleges to be invalid, it 
is idle for the state to oppose such a suit 
on the ground that to grant the injunction 
will prevent the execution by officers of 
the law of a statute made for the public 
good. Hill v. Rae, 52 Mont. 378, 380, 158 
Pac. 826, Ann. Cas. 1917H, 210, L. R. A. 
1917A, 495. 


Code Civ. Proc.—12 


Cal. Civ. C. Sec. 3423. 


Subdivision 8 of this section adds noth- 
ing to the pre-existing law, since there 
never has been, in theory at least, one rule 
for the wage-earner and another for the 
rest of the community; yet it must be 
taken as an expression by the legislature 
of the belief that injunctions have been 
granted in labor disputes when, under ex- 
actly similar conditions, they would not 
have been granted in controversies of a 
different character, and of an intention to 
forestall the possibility of such a happen- 
ing in this state. Empire Theater Co. v. 
Cloke, 53 Mont. 183, 194, 163 Pac. 107, 
L. R. A. 1917E, 383. 

A court of equity will not enjoin the 
prosecution of an action at law where 
another court has already acquired juris- 
diction of the subject-matter thereof, 
unless such restraint is necessary to pre- 
vent a multiplicity of such procedings; or 
unless there is some equitable circum- 
stance in the case of which a party cannot 
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avail himself at law. Lutey Bros.. v. 
Jackson, 55 Mont. 556, 558, 179 Pac. 459. 

Cited or applied as section 6121, Revised 
Codes, in Hill v. Rae, 52 Mont. 378, 380, 
158 Pac. 826, Ann. Cas. 1917E, 210, L. RB. 
A. 1917A, 495; Empire Theatre Co. v. 
Cloke et al., 53 Mont. 183, 194, 163 Pac. 
107, L. R. A. 1917E, 383. 


Right to enjoin prosecution of civil 
action because of matters arising pendente 
lite, see note in 3 A. L. R. 1026. 

Interference with contract relations as 
subject to injunction, see notes in 2 Ann. 
Cas. 443; 11 Ann. Cas. 338; Ann. Cas. 
1912B, 1164; 90 A. S. BR. 634. 


Whether blacklisting is subject to in- 
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junctive relief, see notes in 1 Ann. Cas. 
474; 20 L. R. A. 342; 4 L. RB. A. (N. 8S.) 
1121. 


Injunction as remedy for injury to busi- 
ness or property by strikers, see notes in 
4 Ann. Cas. 783; 7 Ann. Cas. 645; 8 Ann. 
Cas. 804. 


When boycotting is subject to injune- 
tive relief, see notes in 1 Ann. Cas. 177; 
6 Al Lens 26g. 


Injunction to restrain injuries to busi- 
ness or property by picketing, see note in 
4 Ann. Cas. 783. 


Injunction against conspiracy by labor 
union to coerce employment of members 
only, see note in 6 Ann. Cas. 279. 


9243. Injunction order—When granted. An injunction order may be 


granted in the following cases: 


1. When it shall appear by the complaint that the plaintiff is entitled 
to the relief demanded, and such relief, or any part thereof, consists in 
restraining the commission or continuance of the act complained of, either 


for a limited period or perpetually ; 


2. When it shall appear by the complaint or affidavit that the commis- 
sion or continuance of some act during the litigation would produce a 
great or irreparable injury to the plaintiff; 

3. When it shall appear during the litigation that the defendant is 
doing, or threatens, or is about to do, or is procuring or suffering to be 
done, some act in violation of the plaintiff’s rights, respecting the subject 
of the action, and tending to render the judgment ineffectual ; 

4. When it appears by affidavit that the defendant, during the pen- 
dency of the action, threatens, or is about to remove or to dispose of his 
property, with intent to defraud the plaintiff, an injunction order may be 
granted to restrain the removal or disposition. 


History: En. Sec. 83, p. 58, Bannack 
Stat.; re-en. Sec. 112, p. 154, L. 1867; 
re-en. Sec. 129, p. 52, Cod. Stat. 1871; 
re-en. Sec. 171, p. 79, L. 1877; re-en. Sec. 
171, 1st Div. Rev. Stat. 1879; re-en. Sec. 
173, 1st Div. Comp. Stat. 1887; amd. Sec. 
871, C. Civ. Proc. 1895; re-en. Sec. 6643, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 526. 


Where the house of plaintiff stood on 
the line of an alley which lay between 
her lots and those of defendant, the alley 
never having been dedicated to public use, 
and being owned in equal portions by the 
litigants, and defendant commenced the 
erection of a fence on plaintiff’s portion 
of the alley, which would have closed up 
certain windows in said house, but was 
enjoined by the district court, the writ 
was properly granted as constituting a 
ease likely to produce an irreparable in- 
jury to plaintiff. Sankey v. St. Mary’s 
Female Academy, 8 Mont. 265, 269, 21 Pac. 
23. See, also, Musselshell Cattle Co. v. 
Woolfolk, 34 Mont. 126, 133, 85 Pac. 874. 

The purpose and office of a restraining 
order is merely to prevent such injury as 


may occur before the hearing for an in- 
junction can be had and inquiry be made 
as to the truth of the preliminary show- 
ing made by the plaintiff. This is its only 
office. When the hearing has been had, 
its office is accomplished, and it is without 
further efficiency. Rea Bros. Sheep Co. 
v. Rudi, 46 Mont. 149, 159, 127 Pac. 85. 

If, upon the hearing for a preliminary 
injunction, a prima facie case as to the 
truth of the charges of wrongful conduct 
by the defendant is not shown, the re- 
straining order should be set aside and 
the injunction refused. Rea Bros. Sheep 
Co. v. Rudi, 46 Mont. 149, 159, 127 Pace. 85. 

If the plaintiff for a preliminary in- 
junction makes out a prima facie case, or - 
if, upon the showing made, it is left 
doubtful whether or not he will suffer - 
irreparable injury before his rights can 
be fully investigated and determined, the 
court ought to incline to issue the injunc- 
tion and preserve the status quo. Rea 
Bros. Sheep Co. v. Rudi, 46 Mont. 149, 160, 
127 Pac. 85. 

The complaint of a city taxpayer which 
omitted to show that he was a police 
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officer or that he would suffer a special 
injury by a resolution of the council 
authorizing the appointment of a commis- 
sion to make a physical examination of 
the members of the police force for the 
purpose of ascertaining whether any one 
of them had, by reason of old age or 
disease, become permanently incapacitated 
to discharge the duties of his office, was, 
under this section, insufficient as a basis 
for an injunction to restrain the examina- 
tion or the incurring of the expense inci- 
dent to it. Larkin v. City of Butte, 52 
Mont. 410, 412, 158 Pac. 316. 

When it appears from the decisions in 
prior litigation that a mining company, 
in a pending suit, will probably recover 
a large judgment against another com- 
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pany for the value of ore extracted from 
veins owned by plaintiff, a court is au- 
thorized to grant an injunction restrain- 
ing the defendant from extracting and 
selling the ore from its mine, where it is 
shown by affidavit that the result would 
be that it would not have sufficient prop- 
erty remaining to respond to the judg- 
ment. Montana Min. Co. v. St. Louis M. 
& M. Co., 168 Fed. 514, 518, 98 C. C. A. 
538. 

Cited or applied as section 6643, Re- 
vised Codes, in City of Bozeman v. 
Bohart, 42 Mont. 290, 300, 112 Pac. 388. 


What is irreparable injury within the 
meaning of the law of injunction, see note 
in 1 A. S. R. 374. 


9244. Injunction order—At what time granted, and on what papers— 


Who may serve. 


The injunction order may be granted at the time of 


issuing the summons upon the complaint, or at any time afterward, before 


judgment, upon affidavits. 


In the one ease, the complaint, with or without 


affidavits to support it, and, in the other, the affidavits shall show satis- 


factorily that sufficient grounds exist therefor. 


An injunction order shall 


not be granted on the complaint alone, unless: 


1. It be duly verified ; 


2. The material allegations of the complaint, setting forth the grounds 
therefor, be made positively and not upon information and belief. 

When granted on the complaint, a copy thereof, including the verifica- 
tion, shall be served with the injunction order; when granted upon the 
complaint, with affidavits to support it, or upon affidavits alone, a copy of 


the affidavits likewise shall be served with the injunction order. 


Any 


person qualified to serve a summons may serve the order and affidavits. 


History: En. Sec. 84, p. 58, Bannack 
Stat.; re-en. Sec. 113, p. 154, L. 1867; re-en. 
Sec. 130, p. 52, Cod. Stat. 1871; re-en. Sec. 
172, p. 79, L. 1877; re-en. Sec. 172, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 174, 1st Div. 
Comp. Stat. 1887; amd. Sec. 872, C. Civ. 
Proc. 1895; re-en. Sec. 6644, Rev. C. 1907. 
Cal. CO. Civ. Proc. Sec. 527. 


A restraining order cannot be granted 
on a complaint by a corporation verified 
only on information and belief; the afii- 
davit of verification must be made posi- 
tively. Butte & B. Consol. vy. Montana O. 
P. Co., 24 Mont. 125, 128, 60 Pac. 1039. 

Ex parte affidavits may be used by the 
plaintiff as evidence in support of an 
application for an injunction. Wetzstein 
v. Boston & M. C. & S. M. Co., 26 Mont. 
193, 201, 66 Pac. 943. 

On the hearing of an order to show 
cause why an injunction pendente lite 
should not issue, the proposed answer of 
defendant to the suit, and the proposed 
answer of defendant to another suit con- 
cerning the same property, the complaint 
of which had been made a part of the 
present complaint, were properly rejected 
where the verifications of the sanfre were 


on information and belief, as in such case 
positive verifications are required. Wetz- 
stein v. Boston & M. C. C. & S. M. Co., 26 
Mont. 193, 202, 66 Pac. 943. 


An injunction order may be made upon 
the complaint alone, or upon the com- 
plaint with affidavits; in neither case it 
must satisfactorily appear that sufficient 
grounds exist for granting it. Rea Bros. 
Sheep Co. v. Rudi, 46 Mont. 149, 159, 127 
Pac. 85. 


In exigent cases, a preliminary injunc- 
tion may be granted, without notice, 
either upon the verified complaint alone 
or upon affidavits, if, in the opinion of 
the court, irreparable injury will result 
from the delay required by giving notice. 
Lowery v. Cole, 47 Mont. 64, 67, 130 Pac. 
410. 

The fact that the complaint seeking 
specific performance of a contract, under 
the terms of which defendant agreed, 
among other things, to take over certain 
lots owned by plaintiffs in discharge of 
a judgment held by her, and asking a 
preliminary injunction restraining con- 
duct on defendant’s part which, but for 
the restraint, would result in a condition 
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rendering a final decree in favor of plain- 
tiffs, ineffective, failed to allege that de- 
fendant was insolvent, did not render the 
court’s action in granting the injunction 
erroneous; the pleading having been veri- 
fied upon knowledge, the requirements of 
this section were met. Lowery v. Cole, 
47 Mont. 64, 67, 130 Pac. 410. 


PROVISIONAL REMEDIES. 


[Part IT] 


Complaint or affidavit upon information 
and belief as basis for injunction, see 
notes in 4 Ann. Cas. 231; 7 Ann. Cas. 41. 

Verification by agent or attorney of bill 
for injunction, see note in 7 A. L. R. 12. 


9245. When notice required. The order may be granted, upon or 


without notice, in the discretion of the court or judge, unless the defend- 
ant has answered, in which case it can be granted only upon notice, or an 
order to show cause. Where an application for an injunction is made 
upon notice, or an order to show cause, either before or after answer, the 
court or judge may enjoin the defendant, until the hearing and decision 
of the application, by an order which is ealled a restraining order. In 
no case shall an injunction order or restraining order be issued without 
notice, unless it appears to the court or judge that puepSHEAN US: injury 


would result by the delay of giving notice. 


History: Ap. p. Sec. 85, p. 59, Bannack 
Stat.; re-en. Sec. 114, p. 154, L. 1867; re-en. 
Sec. 131, p. 52, Cod. Stat. 1871; re-en. Sec. 
173, p. 79, L. 1877; re-en. Sec. 173, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 175, 1st Div. 
Comp. Stat. 1887; en. Sec. 873, C. Civ. 
Proc. 1895; re-en. Sec. 6645, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 528. 


This section clearly makes a distinction 
between an injunction and a restraining 
order. A restraining order is distinguish- 
able from an injunction, in that a re- 
straining order is intended only as a 
restraint upon the defendant until the 
propriety of the granting of an injunc- 
tion, temporary or perpetual, can be de- 
termined, and it does not more than 
restrain the proceedings until such deter- 


reasonable time as may be necessary to 
have a hearing on an order to show cause 
why an injunction should not issue. 
Wetzstein v. Boston & M. ©. C. & S. M. 
Co., 25 Mont. 135, 136, 63 Pac. 1043. 

Where a temporary restraining order, 
pending the hearing of an order to show 
cause why an injunction should not issue, 
was against a mining company, and sus- 
pended the operation of valuable property, 
it was an abuse of discretion to stay the 
hearing on the order to show cause six 
weeks from the issuance of the temporary 
restraining order, as it was unreasonable 
to suspend the operation of the mine for 
so long a period. Wetzstein v. Boston & 
M. C. C. & S. M. Co., 25 Mont. 135, 138, 
63 Pac. 1043. 

Cited or applied as section 6645, Re- 


mination. Such an order is limited in its 


vised Codes, in Lowery et al. v. Cole, 47 
operation, and extends only to _ such 


Mont. 64, 67, 130 Pac. 410. 


9246. Security upon injunction. On granting an injunction or 
restraining order, the court or judge may require, except when the state, a 
county, or any subdivision thereof, or municipal corporation, or a married 
woman in a suit for divorce against her husband, is a party plaintiff, a 
written undertaking on the part of the plaintiff, with sufficient sureties, 
to the effect that the plaintiff will pay to the party enjoined such damages, 
not exceeding an amount to be specified, as such party may sustain by 
reason of the injunction, if the court finally decide that the plaintiff was 
not entitled thereto. Within five days after the service of the injunction, 
the defendant may except to the sufficiency of the sureties. If he fails 
to do so, he is deemed to have waived all objections to them. When 
excepted to, the plaintiff’s sureties, upon notice to the defendant of not 
less than two nor more than five days, must justify before a judge or 
clerk in the same manner as upon bail on arrest, and upon failure to 
justify, or if others in their place fail to justify at the time and place 
appointed, the order granting an injunction shall be dissolved. 

History: Ap. p. Sec. 86, p. 59, Bannack re-en. Sec. 132, p. 52, Cod. Stat. 1871; 
Stat.; re-en. Sec. 115, p. 154, L. 1867; re-en. Séc. 174, p. 79, L. 1877; re-en. Sec. 
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174, Ist Div. Rev. Stat. 1879; re-en. Sec, 
176, 1st Div. Comp. Stat. 1887; en. Sec. 
874, C. Civ. Proc. 1895; re-en. Sec. 6646, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 529. 


If counsel fees come within the pro- 
visions of this section, then by the same 
rule of construction they fall within the 
purview of section 9259, and may be 
recovered as an element of damages on 
the contract of a surety. Plymouth Gold 
Min. Co. v. United States Fidelity Co., 35 
Mont. 23, 29, 88 Pac. 565, 10 Ann, Cas. 
951. 

Attorney’s fees paid or contracted to 
‘be paid in securing the dissolution of an 
injunction, recoverable as damages in an 
action on the injunction bond, are to be 
limited to compensation for services ren- 
dered before a hearing of the cause on 
the merits, except where a trial of the 
merits is the only available means of 
testing plaintiff’s right to the injunction, 
or where timely motion to dissolve has 
been made but decision withheld until 
trial upon the merits. McDermott v. 
American Bonding Co., 56 Mont. 1, 6, 179 
Pac. 828. 


9247. Order to show cause. 


INJUNCTION. 
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Where a motion to dissolve an injunc-— 
tion pendente lite was not made because 
not authorized by law, the decision made 
by the court when the trial of the case 
on the merits was concluded and the in- 
junction dissolved was the final decision, 
upon the making of which the sureties on 
the injunction bond had bound themselves 
to pay damages flowing from the wrong- 
ful issuance of the writ. McDermott v. 
American Bonding Co., 56 Mont. 1, 8, 179 
Pac. 828. 


Whenever the direct and proximate effect 
of an injunction wrongfully issued is to 
deprive the party enjoined of the use of 
money which belongs to him, interest 
thereon at the legal rate for the time the 
money was impounded may be recovered 
by way of damages in an action on the 
injunction bond. McDermott v. American 
Bonding Co., 56 Mont, 1, 9, 179 Pac. 828, 


Court costs and witness fees necessarily 
incurred in procuring the dissolution of 
an injunction wrongfully issued are prop: 
erly recoverable in an action on the bond. 
McDermott v. American Bonding Co., 56 
Mont: 1,10, 179 Pac. 828. 


If the court or judge deem it proper that 


the defendant, or any of the several defendants, should be heard before 
eranting the injunction, an order may be made requiring cause to be 
shown, at a specified time and place, why the injunction should not be 
granted, and the defendant may in the meantime be restrained. Cause 
may be shown upon affidavits or oral testimony. 


History: En. Sec. 87, p. 59, Bannack junction, or for dissolving an order grant- 


Stat.; re-en. Sec. 116, p. 55, L. 1867; re-en. 
Sec. 133, p. 52, Cod. Stat. 1871; re-en. Sec. 
175, p. 81, L. 1877; re-en. Sec. 175, Ist Div. 
Rev. Stat. 1879; re-en. Sec. 177, 1st Div. 
Comp. Stat. 1887; amd. Sec. 875, C. Civ. 


ing an injunction, the plaintiff may use 
in support of his application affidavits 
and oral testimony. Butte & B. Co. v. 
Montana O. P. Co., 21 Mont. 539, 542, 55 
ae.) U2, 


Proc. 1895; re-en. Sec. 6647, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 530. 


Although the granting or refusing an 
interlocutory injunction is a matter within 
the discretion of the lower court, the appel- 
late court will reverse an order where there 
has been an abuse of discretion. Upon 
the hearing of an application for an in- 


Ex parte affidavits may be used by 
defendant in resisting an application for 
injunction. Wetzstein v. Boston & M. C. 
C. & S. M. Co., 26 Mont. 193, 201, 66 
Pac. 943. 


Cited or applied as section 6647, Re- 
vised Codes, in Rea Bros. Sheep Co. v. 
Rudi, 46 Mont. 149, 159, 127 Pac. 85. 


9248. New undertaking may be required. Upcontpthe hearing of an 
application to vacate or modify an injunction order, or on a hearing to 
show cause, the court or judge may require a new undertaking, in the 
same or a different sum, to be given by the plaintiff, with like sureties, 
and to the like effect, as upon granting of the original order. The persons 
executing the new undertaking become lable thereon, as if they had 
executed it upon the granting of the original order. The persons who 
executed the original undertaking remain liable thereon until the new 
undertaking is given and approved, and no longer. Upon such hearing 
the court or judge may, where the alleged wrong or injury is not irrep- 
arable, and is capable of being adequately compensated for in money, 
vacate the injunction order upon the defendant’s executing an under- 
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taking in such form and amount, and with such sureties, as the court or 
judge shall direct, conditioned to indemnify the plaintiff against loss sus- 
tained by reason of vacating such injunction order. 


History: En. Sec. 876, ©. Civ. Proc. 
1895; re-en. Sec. 6648, Rev. C. 1907. 


An injunction pendente lite to restrain 
majority stockholders of a corporation 
from ratifying an illegal transfer of the 


corporate property, and one that is ultra 
vires, made by the officers and directors. 
will not be refused because the corpora- 
tion offers a bond. Forrester v. B. & M. 
C. C. & S. M. Co., 21 Mont. 544, 552, 55 
Pac. 229. 


9249. Verified answer has effect of affidavit. Upon the hearing of a 
contested application for an injunction order, or to vacate or modify such 


an order, a verified answer has the effect only of an affidavit. 


History: En. Sec. 877, C. Civ. Proc. 
1895; re-en. Sec. 6649, Rev. C. 1907. 


Where an application for an injunction 
is resisted, oral evidence may be resorted 
to by both parties, but the answer, if 
verified, has the effect only of an affidavit. 
Wetzstein v. Boston & M. C. C. & S. M. 


9250. Application to dissolve. 


Co., 26 Mont. 193, 201, 66, Pac. 79432 

Cited or applied as section 877, Code of 
Civil Procedure, in Butte & B. Co. v. Mon- 
tana O. P. Co., 21 Mont. 539, 542, 55 Pac. 
112; as section 6649, Revised Codes, in 
Rea Bros. Sheep Co. v. Rudi, 46 Mont. 
149, 159, 127 Pac. 85. 


If an injunction order be granted 


without notice, the defendant, at any time before the trial, may apply, 
upon reasonable notice, or upon order to show cause returnable at a 
specified time or forthwith, after service thereof, to the judge who granted 
the injunction order, or to the court in which the action is brought, to 
dissolve or modify the same. The application may be made upon the 
‘complaint and affidavit on which the injunction order was granted, or 
upon affidavit on part of defendant, with or without the answer. If the 
application be made upon affidavits on part of defendant, but not other- 
wise, the plaintiff may oppose the same by affidavits or oral testimony, in 
addition to those on which the injunction order was granted. The 


defendant may also use oral testimony. 


History: En. Sec. 89, p. 59, Bannack 
Stat.; re-en. Sec. 118, p. 155, L. 1867; 
re-en. Sec. 135, p. 53, Cod. Stat. 1871; 
re-en. Sec. 177, p. 81, L. 1877; re-en. Sec. 
177, 1st Div. Rev. Stat. 1879; re-en. Sec. 
179, 1st Div. Comp. Stat. 1887; amd. Sec. 
878, C. Civ. Proc. 1895; re-en. Sec. 6650, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 532. 


Mandamus will not issue to compel a 
court to hear a motion to dissolve or mod- 
ify an interlocutory injunction granted on 
order to show cause, based on the discov- 
ery of additional evidence tending to 
establish facts alleged in opposition to the 
‘injunction, where the motion to modify 
is based upon the same facts and rests 
upon the same grounds as those which 
had been presented in opposition to the 
granting of the injunction, and where the 
privilege of applying for such dissolution 
or modification was not reserved in the 
order granting the injunction. Such 
hearing is in the discretion of the court. 
State ex rel. Hickey v. District Court, 23 
Mont. 564, 566, 59 Pac. 917. 

The manifest implication of this section 
and the following section is that, unless 


authority therefor exist elsewhere in the 
law, an application for the dissolution or 
modification of an injunction granted upon 
notice will not lie and that an injunction 
order so granted must stand, so far as the 
power of the district court is concerned, 
until the cause in which it was granted is 
tried. Butte Consolidated Min. Oo. v. 
Frank, 24 Mont. 506, 509, 62 Pac. 922. 

Where defendant’s motion to dissolve a 
temporary injunction is based on the com- 
plaint alone, plaintiff has no right to file 
an affidavit in support of the complaint. 
Campbell v. Flannery, 29 Mont. 246, 247, 
74 Pac. 450. 

Where an injunction pendente lite was 
issued after notice and a hearing, a motion 
to dissolve prior to trial upon the merits 
was unauthorized; it is only where the 
injunction issues without notice that the 
party enjoined may move for dissolution 
before a trial of the merits. McDermott 
v. American Bonding Co., 56 Mont. 1, 8, 
179" Pac. 828. 

Cited or applied as section 878, Code of 
Civil Procedure, in Butte & B. Co. v. Mon- 
tana O. P. Co., 21 Mont. 539, 542, 55 Pac. 
112. 
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9251. Dissolution or modification. If, upon such application, it satis- 
factorily appear that there is not sufficient ground for the injunction 
order, it shall be dissolved; or, if it satisfactorily appear that the extent 
of the injunction order is too great, it shall be modified. 


Related section: 9311. 879, C. Civ. Proc. 1895; re-en. Sec. 6651, 
History: En. Sec. 90, p. 60, Bannack Rev. C. 1907. Cal. C. Civ. Proc. Sec. 533. 
Stat.; re-en. Sec. 119, p. 155, L. 1867; 
re-en. Sec. 136, p. 53, Cod. Stat. 1871; Cited or applied as section 879, Code of 
re-en, Sec. 178, p. 81, L. 1877; re-en. Sec. Civil Procedure, in Butte Consolidated 
178, 1st Div. Rev. Stat. 1879; re-en. Sec. Min. Co. v. Frank, 24 Mont. 506, 509, 62 
180, 1st Div. Comp. Stat. 1887; amd. Sec. Pac. 922. 


9252. Costs may be awarded. Where an injunction order is granted 
without notice, and the same is afterward dissolved upon application of 
the party enjoined thereby, the court or judge to whom the application to 
dissolve is made may award as costs of the application against the plaintiff, 
and in favor of the party applying, such sum as to the court or judge may 
appear just, not less than ten dollars, nor more than one hundred dollars. 


History: En. Sec. 880, C. Civ. Proc. exists for their allowance, an allowance 
1895; re-en. Sec. 6652, Rev. C. 1907. thereof is erroneous. Colusa Parrot S. & 
S. Co. v. Barnard, 28 Mont. 11, 16, 72 Pac. 


The power to allow costs is purely statu- 45 


tory, and unless some statutory authority 


9253. Injunction order as to corporation. An injunction order to 
suspend the general and ordinary business of a corporation must not be 
granted without due notice of the application therefor to the proper 
officers or managing agent of the corporation, except when the state is a 
party to the action. 


History: En. Sec. 88, p. 59, Bannack 881, C. Civ. Proc. 1895; re-en. Sec. 6653, 
Stat.; amd. Sec. 117, p. 155, L. 1867; Rev. C. 1907. Cal. C. Civ. Proc. Sec. 531. 


teen. Bec. 154, p. 53, Cod. Stat. 1871; Cited or applied as section 881, Code of 


re-en. Sec. 176, p. 81, L. 1877; re-en. Sec. Civi : : 
eRe ; e ivil Procedure, in Butte Consolidated 
176, 1st Div. Rev. Stat. 1879; re-en. Sec. AR wee Frank, 24 Mont. 506, 509, 62 


178, 1st Div. Comp. Stat. 1887; amd. Sec. Dact.092 


9254. Injunction against formation of trust. Whenever any action, 
either civil or criminal, shall have been instituted in court in this state 
against any person or persons, corporation or corporations, foreign or 
domestic, for the purpose of enforcing the provisions of section 20 of article 
XV of the constitution of the state of Montana, or any law or laws enacted 
pursuant to or for carrying out the same, the court in which such action 
is pending, if it be a court of record, or if not, then any court of record 
in this state, shall be and it is hereby authorized to issue an injunction to 
restrain any such person or persons, corporation or corporations, foreign 
or domestic, from doing business in this state in violation of said section 
of the constitution, or in violation of any law or laws enacted pursuant to 
or for the purpose of enforcing said section of the constitution, pending the 
final determination of said action so instituted. 

History: En. Sec. 1, Ch. 93, L. 1905; re-en. Sec. 6654, Rev. C. 1907. 


9255. Injunction may issue without bond. Said injunction shall issue 
as in cases of equity, without bond, upon the application of the county 
attorney of the county in which such action is pending, or upon the 
application of the attorney-general, in the name of the state of Montana, 
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upon a prima facie showing that an action, civil or criminal, has been so 
instituted and is so pending, charging such person or persons, corporation 
or corporations, foreign or domestic, with a violation of said section of 
the constitution, or of any law or laws enacted thereunder. 

History: En. Sec. 2, Ch. 93, L. 1905; re-en. Sec. 6655, Rev. C. 1907. | 


CHAPTER 21. 
ATTACHMENT. 


Section 9256. When Attachment May Issue. 

9257. Affidavit—What to Contain. 

9258. Attachments Prior to Maturity of Debt. 

9259. Undertaking. 

9260. Writ—To Whom Directed and What to Contain. 

9261. Shares of Stock and Debts Due Defendant—How Attached and Dis- 
posed of. 

9262. Levy of Attachment. 

9263. Certificate of Defendant’s Interest to Be Furnished. 

9264. Persons Refusing Certificates to Be Examined. 

9265. Sheriff to Take Into His Possession Books, ete. 

9266. Attorney to Give Written Instructions. 

9267. Garnishment—When Garnishee Liable to Plaintiff. 

9268. Citation to Garnishee. 

9269. Inventory—How Made. 

9270. Perishable Property—How Sold—Collection of Debts and Credits With- 
out Suit. 

9271. Property Attached May Be Sold as Under Execution, When, 

9272. Application for Order to Sell. 

9273. Property Claimed by Third Persons. 

9274. Death Does Not Dissolve Attachment. 

9275. Alias Writ of Attachment—Penalty. 

9276. If Plaintiff Obtains Judgment, How Satisfied. 

9277. Where There Remains a Balance Due, How Collected. 

9278. When Suits May Be Commenced on the Undertaking. 

9279. If the Defendant Recover Judgment, What the Sheriff Is to Deliver. 

9280. Proceedings to Release Attachment—Before Whom Taken. 

9281. Attachment—In What Cases It May Be Released and Upon What 
Property. 

9282. When a Motion to Discharge Attachment May Be Made. and Upon 
What Ground. 

9283. When Motion Made on Affidavit, It May Be Opposed by Affidavit.. 

9284. When Writ Must Be Discharged. 

9285. Motion to Vacate or Modify Writ to Increase Security. 

9286. How Motion Made. 

9287. When Writ to Be Returned. 

9288. Different Attachments—When Liens Accrue. 

9289. Partners May Apply to Discharge Attachment. 

9290. Undertaking to Be Given. 

9291. Attachment of Personal Property Under Lien Conditional Sales Notes. 

9292. Property Mortgaged and Pledged—How Taken. 

9293. Attachment Book. 

9294. Garnishment of Public Officers. 

9295. Attachments Stocks Foreign Corporations. 

9296. Range Stock—How It May Be Attached. 

9297. Possession Under a Mortgage—How Acquired. 

9298. Time Attachment Holds Good—Limited. 

9299. Duty of County Clerk to Record Attachment. 

9300. How a Subsequent Attachment May Be Made. 


9256. When attachment may issue. The plaintiff, at the time of 
issuing the summons, or at any time afterward, may have the property 
of the defendant attached, as security for the satisfaction of any judgment 
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that may be recovered, unless the defendant gives security to pay such 
judgment, as in this chapter provided, as follows: 

In an action upon a contract, express or implied, for the direct pay- 
ment of money, where the contract is not secured by any mortgage or 
lien upon real or personal property, or any pledge of personal property, 
or, if originally secured, such security has, without any act of the plain- 
tiff, or the person to whom the security was given, become valueless. 


History: En. Sec. 890, C. Civ. Proc. 
1895; re-en. Sec. 6656, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 537. 


Note.—Earlier acts were section 91, p. 
60, Bannack Statutes; amended as section 
120, p. 156, Laws of 1867; amended as 
section 11, p. 64, Laws of 1869; amended 
as section 137, p. 54, Codified Statutes 
1871; amended as section 2, p. 40, Extra 
Laws of 1873; re-enacted as section 179, 
p. 82, Laws of 1877; re-enacted as section 
179, First Division Revised Statutes 1879; 
re-enacted as section 181, First Division 
Compiled Statutes 1887. 


The attachment law is a remedial stat- 
ute, and must be liberally construed. Cope 
v. Upper Missouri M. & P. Co., 1 Mont. 
53, 57. 

Defendant in attachment is not entitled 
to service of the writ and an opportunity 
to secure the payment of the judgment by 
giving bond or depositing money prior to 
a levy upon his property. Hoffman v. 
Imes, 13 Mont. 428, 430, 34 Pac. 728. 

Where part of the debt sued for is on 
an express and part on an implied con- 
tract, an affidavit simply stating the affi- 
ant’s conclusion, namely, that the defend- 
ants are indebted to the plaintiffs in a 
specified sum, upon an express and implied 
contract for the payment of money, which 
is now due and payable, is a sufficient com- 
pliance with the requirement of the statute 
that the debt sued for is upon contract. 
Newell v. Whitwell, 16 Mont. 243, 258, 40 
Pac. 866. 

A writ of attachment which is issued 
before a valid summons is absolutely void, 
and not merely voidable. Sherman v. 
Huot, 20 Mont. 555, 557, 52 Pac. 558, 63 
Am. St. Rep. 645; Burke v. Interstate 
Sav. & Loan Assn., 25 Mont. 315, 329, 64 
Pac. 879, 87 Am. St. Rep. 416; Duluth 
Brewing & Malting Co. v. Allen, 51 Mont. 
89, 92, 149 Pac. 494. 

An action against sureties on a bond, 
conditioned to be void if the principal 
performed his contract, is not an action on 
a contract for the “direct payment” of 
money. Ancient Order of Hibernians v. 
Sparrow, 29 Mont. 132, 134, 74 Pac. 197, 
101 Am. St. Rep. 563, 1 Ann. Cas. 144, 64 
L. R. A. 128. 

Where the original summons was. void 
because entitled in the wrong county, a 
so-called “alias summons” was not such in 
fact, but was the first valid summons 


issued in the action, and could not give 
legal effect to a writ of attachment issued 
and served before it was issued. Duluth 
Brewing & Malting Co. v. Allen, 51 Mont. 
89, 92, 149 Pac. 494. 

The necessary requisites for an attach- 
ment are the pendency of an action on a 
contract, express or implied, for the direct 
payment of money, and an outstanding 
valid summons issued in such action. Du- 
luth Brewing & Malting Co. v. Allen, 51 
Mont. 89, 91, 149 Pac. 494; American 
Surety Co. v. Kartowitz, 54 Mont. 92, 93, 
166 Pac. 685. 

Attachment is classified by the codes as 
a provisional remedy. It is a summary 
proceeding ancillary to the action in 
which it is issued. As employed in this 
chapter, the writ was unknown to the 
common law. It is of statutory origin, 
and depends for its validity entirely upon 
a compliance with the statutory require- 
ments. Duluth Brewing & Malting Co. v. 
Allen, 51 Mont. 89, 91, 149 Pac. 494. 

To justify a justice of the peace in dis- 
charging an attachment on the ground 
that the debt was secured, defendant had 
the burden of showing that it was secured 
by a mortgage or lien upon real or per- 
sonal property or a pledge of personal 
property, security of any other kind or 
class being excluded. State ex rel. Malin- 
Yates Co. v. Justice of Peace Court, 51 
Mont. 133, 138, 149 Pac. 709. 

Where personality is sold under an 
agreement that title shall remain in the 
seller until the purchase price is paid, 
possession being delivered to the prospec- 
tive purchaser upon giving his note for 
the amount thereof, the seller did not 
have a mortgage, pledge, or lien to secure 
its claim against the purchaser, within 
the meaning of this section, so as to de- 
stroy its right to a writ of attachment in 
an action on the note. State ex rel. 
Malin-Yates Co. v. Justice of Peace Court, 
51 Mont. 133, 139, 149 Pac. 709. 

Attachment is a provisional remedy, 
ancillary to the civil action in which it is 
issued. American Surety Co. v. Karto- 
witz, 54 Mont. 92, 93, 166 Pac. 685. 

The writ of attachment may issue at 
the time of issuing summons, or there- 
after, but not before. American Surety 
Co. v. Kartowitz, 54 Mont. 92, 93, 166 
Pac. 685. 

The plaintiff is entitled to an attach- 
ment, upon making and-filing the affidavit 
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required by the following section, where, 
under the terms of a mortgage given upon 
personal property to secure the payment 
of a note, he is authorized to take pos- 
session of the mortgaged property when- 
ever he considers possession essential to 
the security of the note, and at his option 
to declare the note due; and where he 
has exercised such option in such a case, 
the unpaid balance of the note is an in- 
debtedness due upon an express contract 
for the payment of money. Union Bank 
& Trust Co. v. Himmelbauer, 56 Mont. 82, 
90, 181 Pac. 332. 

Attachment does not lie in an action by 
the buyer of hay at an agreed price per 
ton, to recover damages from the seller 
because of the inferior quality of the hay 
delivered, the action not being one upon 
a contract for the direct payment of 
money. Beartooth Stock Co. v. Grosseup, 
57 Mont. 595, 189 Pac. 773. 


An action to recover damages, unliqui- 
dated in character, upon hail insurance 
policies, under which total and partial 
losses were alleged, was not one upon 
contracts for the direct . payment of 
money, and an attachment was properly: 
dissolved. Carter v. Bankers Insurance 
Co., 58 Mont. 319, 326, 192 Pac. 827; dis- 
tinguishing Ancient Order of Hibernians 
v. Sparrow, 29 Mont. 132, 74 Pac. 197, 
101 Am. St. Rep..563, 1 Ann. Cas. 144, 64 
LAR. Beghaas 

Cited or applied as section 890, Code of 
Civil Procedure, in Brophy v. Downey, 
26 Mont. 252, 254, 67 Pac. 312; Mueller 
v. Renkes, 31 Mont. 100, 105, 77 Pac. 512; 
as’ section 6656, Revised Codes, in Kyle 
v. Chester, 42 Mont. 522, 528, 113 Pace. 
749, 37 L. R. A. (N. 8.) 230. 


For text treatment of “Attachment,” see 
3 Cal. Jur. 397 and 2 R. C. L. 797. 


9257. Affidavit—What to contain. The clerk of the court must issue 
the writ of attachment, upon receiving an affidavit by or on behalf of the 


plaintiff, showing: 


1. That such defendant is indebted to the plaintiff (specifying the 


[Part IIT | 


amount of such indebtedness over and above all legal counterclaims) upon 
a contract, express or implied, for the direct payment of money, and that 
the payment of the same has not been secured by any mortgage or len 
upon real or personal property, or any pledge of personal property, or, if 
originally so secured, that such security has, without any act of the plaintiff, 


or the person to whom the security was given, become valueless; and, 
2. That the attachment is not sought, and the action is not prosecuted, 
to hinder, delay, or defraud any creditor of the defendant. 


History: En. Sec. 891, C. Civ. Proc. 
1895; re-en. Sec. 6657, Rev. C. 1907. See 
note to Sec. 9256 for earlier acts. Cal. C. 
Civ. Proc. Sec. 538. 


An indispensable prerequisite to the is- 
suance of a valid writ of attachment is 
the presentation to the clerk of the court, 
by the plaintiff, of an affidavit containing 
the averments enumerated in this section. 
Continental Oil Co. v. Jameson, 53 Mont. 
466, 468, 164 Pac. 727. 


A paper intended as an affidavit re- 
quired as a prerequisite to the issuance of 
a writ of attachment, but not signed by 
an officer authorized to administer an 
oath, was insufficient on the face of it. 
Continental Oil Co. v. Jameson, 53 Mont. 
466, 468, 164 Pac. 727. 

An attachment may issue where the 
debt sought to be recovered was originally 
secured, but such security has become 
valueless without fault of the plaintiff, or 
the person to whom the security was 
given, but the facts must be disclosed in 
the affidavit for attachment; there is but 
one action for the recovery of debt secured 
by mortgage upon real or personal prop- 


erty, namely, foreclosure. Continental 
Oil Co. v. Jameson, 53 Mont. 466, 469, 164 
Pac, 727. 

An affidavit on attachment, stating that 
payment of the debt due “is not secured,” 
is insufficient to satisfy the requirements 
of this section, the statement being refer- 
able to the date upon which the writing 
was prepared, and pregnant with the ad- 
mission that it had been secured by mort- 
gage or lien prior thereto. Continental 
Oil Co. v. Jameson, 53 Mont. 466, 469, 164 
Pac. 727, 

Substantial compliance with the re- 
quirements of the statute is necessary to 
authorize the issuance of a valid writ of 
attachment. Continental Oil Co. v. Jame- 
son, 53 Mont. 466, 469, 164 Pac. 727. 

Cited or applied as section 891, Code of 
Civil Procedure, in Brophy v. Downey, 26 
Mont. 252, 254, 67 Pac. 312; Ancient Or- 
der of Hibernians v. Sparrow, 29 Mont. 
132, 184, 74 Pac. 197; Mueller v. Renkes, 
31 Mont. 100, 105, 77 Pac. 512; as section 
6657,. Revised Codes, in Union Bank & 
Trust Co. v. Himmelbauer, 56 Mont. 82, 90, 
181 Pac. 332, 101 Am. St. Rep. 563, 1 Ann. 
Cas. 144, 64 L..R. A. 128. . . 
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Requisites of affidavit for foreign at-— 
tachment, see note in 17 L. R. A. 88. 

Questioning validity of attachment for 
insufficiency of affidavits, see note in 35 
ee A Too 


Effect of alternative or disjunctive 
statement of grounds in affidavit for 
attachment, see notes in 11 Ann. Cas. 27; 
20 Ann. Cas. 576. 

Omission of officer’s jurat or signature 
on affidavit for attachment, see note in 1 
moat ty, 1071. 


9258. Attachments prior to maturity of debt. Actions may be com- 
menced and writs of attachment issued upon any debt for the payment of 
money or specific property before the same shall have become due, when 
it shall appear by the affidavit, in addition to what is required in the pre- 
ceding section: 

1. That the defendant is leaving, or is about to leave, this state, 
taking with him property, moneys, or other effects, which might be sub- 
jected to the payment of the debt, for the purpose of defrauding his 
creditors; or, 

2. That the defendant is disposing of his property, or is about to 
dispose of his property, subject to execution, for the purpose of defrauding 
his creditors; 

Provided, however, that on the trial of any cause brought under the 
provisions of this section, judgment may be rendered on any such debt 
not due upon satisfactory proof to the court of the facts alleged in the 
affidavit for attachment, as provided in this section. Any such judgment 
shall be with a rebatement of the interest from the time said judgment 
is rendered until the time at which said debt shall have become due; pro- 
vided, also, that the defendant may, by plea, put in issue the matter 
alleged in the affidavit herein required, and if the plaintiff fails to sub- 
stantiate some one of the causes required to be alleged in said affidavit, 
the suit for debt or debts not due shall abate. 


History: En. Sec. 1, p. 141, L. 1899; enacted as section 183, First Division Com- 


re-en. Sec. 6658, Rev. C. 1907; amd. Sec. 1, 
Ch. 14, L. 1911. 

Note.—Earler acts were sections 313 to 
316, p. 109, Bannack Statutes; amended as 
section 13, p. 65, Laws of 1869; re-enacted 
as section 139, p. 55, Codified Statutes 
1871; amended as section 1, p. 47, Laws of 


piled Statutes 1887. 


This section relates only to actions for 
the recovery of debts not due when the 
defendant is leaving, or is about to leave, 
the state, taking his property with him, 
or is disposing, or about to dispose, of it 


1874; re-enacted as section 181, p. 83, 
Laws of 1877; re-enacted as section 181, 
First Division Revised Statutes 1879; re- 


for the purpose of defrauding his cred- 
itors. Union Bank & Trust Co. v. Him- 
melbauer, 56 Mont. 82, 89, 181 Pac. 332. 


9259. Undertaking. Before issuing the writ, the clerk must require 
a written undertaking on the part of the plaintiff, with two or more 
sufficient sureties, to be approved by the clerk, in a sum not less than 
double the amount claimed by the plaintiff, if such amount be one thousand 
dollars or under, or, in case the amount so claimed by plaintiff shall 
exceed one thousand dollars, then in a sum equal to such amount, but in 
no case shall an undertaking be required exceeding in amount the sum of 
ten thousand dollars. The condition of such undertaking shall be to the 
effect that if the defendant recover judgment, or if the court shall finally 
decide that the plaintiff was not entitled to an attachment, the plaintiff 
will pay all costs that may be awarded to the defendant, and all damages 
he may sustain by reason of the issuing out of the attachment, not exceed- 
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ing the sum specified in the undertaking. Within five days after service 
of the summons in the action, the defendant may except to the sufficiency 
of the sureties. If he fails to do so, he is deemed to have waived all 
objections to them. When excepted to, the plaintiff’s sureties, upon 
notice to the defendant of not less than two days nor more than five days, 
must justify before a judge of the district court, or before the clerk 
thereof, and upon failure to justify, or if others in their place fail to 
justify, at the time and place appointed, the clerk or judge shall issue an 
order vacating the writ of attachment. 


History: Ap. p. Sec. 93, p. 61, Bannack 
Stat.; amd. Sec. 122, p. 156, L. 1867; amd. 
Sec. 12, p. 65, L. 1869; amd. Sec. 7, p. 75, 
L. 1870; amd. Sec. 138, p. 54, Cod. Stat. 
1871; amd. Sec. 20, p. 56, L. 1874; amd. 
Sec. 180, p. 82, L. 1877; re-en. Sec. 180, 1st 
Div. Rev. Stat. 1879; amd. Sec. 6, p. 9, 
L. 1881; re-en. Sec. 182, lst Div. Comp. 
Stat. 1887; en. Sec. 892, C. Civ. Proc. 
1895; re-en. Sec. 6659, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 539. 


An undertaking in attachment, in which 
the sureties contract to answer for the 
wrongful suing out of the attachment, is 
not a sufficient compliance with a statute 
requiring such undertaking to be condi- 
tioned for the payment of all damages 
that the defendant may sustain, if it is 
finally decided that the plaintiff was not 
entitled to the attachment. VPierse. v. 
Miles, 5 Mont. 549, 551, 6 Pac. 347. 

An undertaking in attachment need not 
be signed by the plaintiff. The statute 
is complied with if two sufficient sureties 
sign the undertaking on behalf of the 
plaintiff. If such undertaking is defective, 


5 Mont. 549, 552, 6 Pac. 347; McIntosh v. 
Hurst, 6 Mont. 287, 288, 12 Pac. 647; 
Hoskins v. White, 13 Mont. 70, 72, 32 
Pac. 163; Woodman v. Calkins, 13 Mont. 
363, 366, 34 Pac. 187, 40 Am. St. Rep. 449. 

Attorney’s fees, paid or agreed to be 
paid for services rendered in having an 
attachment dissolved, fall within the pur- 
view of this section. Plymouth Gold Min. 
Co. v. United States Fidelity Co., 35 Mont. 
23, 29, 88 Pac. 565, 10 Ann. Cas. 951. 

Cited or applied as section 6659, Re- 
vised Codes, in Gehlert v. Quinn, 38 Mont. 
1, 4, 98 Pac. 369; Dunlavey v. Doggett, 
38 Mont. 204, 209, 99 Pac. 436. 


Validity and effect of attachment bond 
containing fewer than required number of 
sureties, see note in 9 Ann. Cas. 708. 


Effect upon surety on attachment bond 
of judgment against principal, see notes 
in 9 Ann. Cas. 157; Ann. Cas. 1915D, 407; 
40 L. BR. A. (N..S8.) 743; L. BR. AS 19isee 
820. 

Effect of insertion of unauthorized pro. 
visions in attachment bond, see note in 


a new one may be filed. Pierse v. Miles, L. R. A. 1917B, 990. 


9260. Writ—To whom directed and what to contain. The writ must 
be directed to the sheriff of any county in which property of such defend- 
ant may be, and must require him to attach and safely keep all the prop- 
erty of such defendant within his county not exempt from execution, or 
so much thereof. as may be sufficient to satisfy the plaintiff’s demand, the 
amount of which must be stated in conformity with the complaint, unless 
the defendant give him security by the undertaking of at least two suffi- 
cient sureties, in an amount sufficient to satisfy such demand, besides 
costs, or in an amount equal to the value of the property which has been, 
or is about to be, attached, in which case, to take such undertaking; such 
undertaking is to be to the plaintiff or plaintiffs in the action, and shall 
be approved in writing on the back thereof by the plaintiff or plaintiffs, 
or his or their attorney or attorneys, or, upon their refusal, by the judge 
of the district court of the same county as the residence of the sheriff; the 
sheriff shall thereupon file said undertaking with the clerk of the district 
court out of which said writ of attachment emanates, and such sheriff 
shall thereupon cease to be liable under said writ, and any and all 
actions on such undertaking shall be against the obligors named in such 
undertaking. Several writs may be issued at the same time to tke 
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In no ease shall the sheriff attach more 


property than appears necessary to satisfy the plaintiff’s demand. 


History: Ap. p. Sec. 94, p. 61, Bannack 
Stat.; amd. Sec. 123, p. 156, L. 1867; re-en. 
Sec. 140, p. 55, Cod. Stat.,1871; amd. Sec. 
1, p. 47, L. 1874; amd. Sec. 182, p. 83, L. 
1877; re-en. Sec. 182, 1st Div. Rev. Stat. 
1879; re-en. Sec. 184, 1st Div. Comp. Stat. 
1887; re-en. Sec. 893, C. Civ. Proc. 1895; 
en. Sec. 1, p. 140, L. 1899; re-en. Sec. 
0660, Rey. C. 1907. Cal. C. Civ. Proc. Sec. 
540. 


Authority is given to attach or levy 
upon property not exempt. When exempt 
personal property is mortgaged, it is still 
exempt as to all the world except the 
mortgagee. Cheney v. Caldwell, 20 Mont. 
77, 19, 49 Pac. 397. 

The clerk is required to insert in the 
writ the amount of the plaintiff’s demand 
or demands, in conformity with that cause 
of action or those causes of action, set 
out in the complaint, on which, as shown 
by the affidavit, plaintiff is entitled to 
attach. When the writ so states, the 
ministerial duty of the clerk is performed. 
Wilson v. Barbour. 21 Mont. 176, 181, 53 
Pac. 315. 


Where the sureties on an undertaking, 
given to secure the release of personal 
property from attachment, acknowledged 
themselves to be held and firmly bound 
and indebted to the attachment plaintiff 
and the attaching officer in a certain sum, 
in consideration of the release of the 
property from levy, the obligation to be 
null and void if the attachment defendant 
should pay any judgment the plaintiff 
might recover, “otherwise to be and re- 
main in full force and effect,” the under- 
taking, when reasonably construed, bound 
defendant sureties to pay any judgment 
recovered by plaintiff, in case the attach- 
ment defendant failed to pay. Dackich 
v. Barich, 37 Mont. 490, 500, 97 Pac. 931. 

Cited or applied as section 6660, Re- 


vised Codes, in Daly v. Kelley, 57 Mont. 
306, 187 Pac. 1022. 


Effect of omission of word ‘‘dollars” in 
writ of attachment, see note in Ann, Cas. 
1915C, 335. 


9261. Shares of stock and debts due defendant—How attached and 


disposed of. The rights or shares which the defendant may have in the 
stock of any corporation or company, together with the interest and profits 
thereon, and all debts due such defendant, and all other property in this 
state of such defendant not exempt from execution, may be attached, and 


if judgment be recovered, be sold to satisfy the judgment and execution. 


History: En. Sec. 95, p. 61, Bannack 
Stat.; amd. Sec. 124, p. 157, L. 1867; re-en. 
Sec. 141, p. 55, Cod. Stat. 1871; re-en. Sec. 
183, p. 84, L. 1877; re-en. Sec. 183, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 185, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 894, C. Civ. 
Proc. 1895; re-en. Sec. 6661, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 541. 


“All debts due such defendant” does not 
include judgments and promissory notes 
not due. Perkins v. Guy, 2 Mont. 15, 18. 

Where an owner sold his land to be paid, 
for in instalments, to run through a num- 
ber of years, and placed a deed in escrow 


9262. Levy of attachment. The 


to be delivered to the purchaser when all 
of the payments should have been made, 
but such land was attached before the last 
payment was made, the title still re- 
mained in the vendor, and the land was, 
under this section and the following sec- 
tion, and sections 9288 and 9424, subject 
to attachment at the time of the levy. 
Knapp v. Andrus, 56 Mont. 37, 40, 180 
Pac. 908. 


Attachment of stock in foreign corpora- 
tions, see notes in 52 A. S. R. 474; Ann. 
Cas. 1915A, 570; 55 L. RB. A. 796. 


sheriff to whom the writ is directed 


and delivered must execute the same without delay, and if the undertaking 
mentioned in section 9260 be not given, as follows: 

1. Real property, standing upon the records of the county in the name 
of the defendant, must be attached by filing with the county clerk a copy 
of the writ, together with the description of the property attached, and a 


notice that it is attached. 


2. Real property, or an interest therein, belonging to the defendant, 
and held by any other person, or standing on the records of the county 
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in the name of any other person, must be attached by filing with the 
county clerk a copy of the writ, together with a description of the prop- 
erty, and a notice that such real property, and any interest of the defend- 
ant therein, held by or standing in the name of such other person (naming 
him), are attached. The county clerk must index such attachment when 
filed, in the names both of the defendant and of the person by whom the 
property is held, or in whose name it stands on the record. 

3. Personal property, capable of manual delivery, must be attached 
by taking it into custody, except in cases in which personal property 
capable of manual delivery is in the possession of a third person, and 
such personal property, so in the possession of a third person, may be 
attached in the same manner as debts or credits and other personal prop- 
erty, not capable of manual! delivery, as hereinafter provided. 

4. Stocks or shares, or interest in stocks or shares, of any corporation 
or company, must be attached by leaving with the president, or other head 
of the same, or the secretary, cashier, or other managing agent thereof, a 
copy of the writ, and a notice stating that the stock or interest of the 
defendant is attached in pursuance of such writ. 


5. Debts or eredits and personal property, not capable of manual 
delivery, and personal property in the possession of a third person, must 
be attached by leaving with the person owing such debt, or having in his 
possession or under his control such credits and personal property, or with 
his agent, a copy of the writ, and a notice that the debts owing by him to 
the defendant, or the credits and other personal property in his possession, 
or under his control, belonging to the defendant, are attached in pursuance 
of such writ. 

6. Judgments, standing in favor of and in the name of the defendant 
upon the records of the clerk of the district court, must be attached by 
leaving with the said clerk of the district court a copy of the writ, and a 
notice stating that the said judgment is attached in pursuance of such 
writ. The clerk of the district court must index and keep a record of all 
attachments of judgments hereunder, and such attachment is binding on 
the judgment creditor. 


History: En. Sec. 95, p. 61, Bannack 
Stat.; amd. Sec. 125, p. 157, L. 1867; amd. 
Sec. 142, p. 55, Cod. Stat. 1871; re-en. Sec. 
184, p. 84, L. 1877; re-en. Sec. 184, 1st Div. 
Rev. Stat. 1879; amd. Sec. 1, p. 113, L. 
1885; re-en. Sec. 186, 1st Div. Comp. Stat. 
1887; amd. Sec. 895, C. Civ. Proc. 1895; 
amd. Sec. 1, p. 139, L. 1899; re-en. Sec. 
6662, Rev. C. 1907; amd. Sec. 1, Ch. 85, 
L. 1911. Cal. C. Civ. Proc. Sec, 542. 


Under this section and section 9424, 
where plaintiff, after recovery of judg- 
ment against a mercantile corporation 
which had theretofore transferred its en- 
tire stock of merchandise in bulk to de- 
fendant without complying with the pro- 
visions of the bulk sales law, had served 
a copy of a writ of execution on defend- 
ant, together with a notice that any 
property in his possession or under his 
control belonging to the judgment debtor, 
was attached pursuant to the writ, a spe- 


cific lien was created and fastened upon 
the property in favor of plaintiff sufficient 
to enable it to prosecute a ereditor’s bill 
against the purchaser. Wheeler & Motter 
Merc. Co. v. Moon, 49 Mont. 307, 316, 141 
Pac. 665. 

Query, whether a creditor seeking to 
reach assets of his debtor which have been 
fraudulently conveyed must allege and 
prove that he has secured a lien by caus- 
ing attachment or execution to be levied. 
Koopman v. Mansolf, 51 Mont. 48, 57, 149 
Pac. 491. 

Cited or applied as section 186, First 
Division Compiled Statutes 1887, before 
amendment, in Wilson v. Harris, 21 Mont. 
374, 387, 54 Pac. 46; as section 895, Code 
of Civil Procedure, before amendment, in 
Raymond v. Blancgrass, 36 Mont. 449, 
465, 93 Pac. 648, 15 L. R. A. (N. 8.) 976; 
as section 6662, Revised Codes, as amend- 
ed, in Knapp v. Andrus, 56 Mont. 37, 40, 
180 Pac. 908. 
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What is sufficient levy of attachment 


on personal property, see notes in 21 Am, 


Dec. 677; Ann. Cas. 1916B, 984, 1000. 

Liability of cars of foreign railroad to 
attachment, see notes in 2 Ann. Cas. 349; 
9 Ann. Cas. 440; 11 Ann. Cas. 910; 64 
Pee. DOL; 16. L. R. A. (N. 8.) 1026; 
L. R.A. 1915D, 838. 

Levy upon expectant and contingent in- 
terests in real property, see notes in 23 
Dw. A. 642; 30 L. R. A. (N. S.) 115. 

Interest of vendee under an executory 
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contract for the purchase of real property 
as subject to attachment against lien, see 
note in L. R. A. 1915B, 340. 

Liability of promissory note to levy and 
seizure under attachment, see note in 14 
Tie Hata. GN uns) was. 

Leasehold estate as subject of levy 
under attachment, see notes in 17 L. R. A. 
CN ers) O41 e020" Ee BoA. CN. 8,)) 886. 

Levy of attachment against public util- 
ity under federal control, see note in 4 
A. L. R..1716. 


9263. Certificate of defendant’s interest to be furnished. Upon the 
application of a sheriff, holding a writ of attachment, the president or 
other head of an association or corporation, or the secretary, cashier, or 
managing agent thereof, or a debtor of the defendant, or a person holding 
property, including a bond, promissory note, or other instrument for the 
payment of money, belonging to the defendant, must furnish to the sheriff 
a certificate, under his hand, specifying his right to a number of shares of 
the defendant, in the stock of the association or corporation, with all 
dividends declared, or encumbrances thereon; or the amount, nature, and 
description of the property, held for the benefit of the defendant, or of 
the defendant’s interest in property so held, or of the debt or demand 
owing to the defendant, as the case requires. 

History: En. Sec. 896, C. Civ. Proc. 1895; re-en. Sec. 6663, Rev. C. 1907. 


9264. Persons refusing certificates to be examined. If a person to 
whom application is made, as prescribed in the last section, refuses to 
give such certificate; or if it is made to appear, by affidavit, to the satis- 
faction of the court, or a judge thereof, that there is reason to suspect 
that a certificate given by him is untrue, or that it failed fully to set 
forth the facts required to be shown thereby, the court or judge may 
make an order, directing him to attend, at a specified time, and at a place 
within the county to which the writ is issued, and submit to an examina- 
tion under oath concerning the same. ‘The order may, in the discretion of 
the court or judge, direct an appearance before a referee named therein. 

History: En. Sec. 897, C. Civ. Proc. 1895; re-en. Sec. 6664, Rev. C. 1907. 


9265. Sheriff to take into his possession books, etc. The sheriff must 
take into his custody all books of account, vouchers, and other papers, 
relating to the personal property attached, and all evidences of the 
defendant’s title to the real property attached, which he must safely keep. 
The sheriff, to whom the writ of attachment is delivered, may levy, from 
time to time, and as often as is necessary, until the amount for which it 
was issued has been secured. ; 

History: En. Sec. 898, C. Civ. Proc. 1895; re-en. Sec. 6665, Rev. C. 1907. 


9266. Attorney to give written instructions. Upon receiving informa- 
tion in writing from the plaintiff or his attorney, that any person has in 
his possession, or under his control, any credits or other personal property 
belonging to the defendant, or is owing any debt to the defendant, the 
sheriff must serve upon such person a copy of the writ, and a notice that 
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such credits, or other property or debts, as the case may be, are attached 


in pursuance of said writ. 


History: Sec. 6666, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 543. 


Note.—Sections 9266 to 9268 were en- 
acted as sections 97 to 99, p. 62, Bannack 
Statutes; re-enacted as sections 126 to 128, 
pp. 157 and 158, Laws of 1867; re-enacted 
as sections 144 to 146, p. 56, Codified Stat- 
utes 1871; re-enacted as sections 186 to 
188, pp. 85 and 86, Laws of 1877; re- 
enacted as sections 186 to 188, First Divi- 
sion Revised Statutes 1879; re-enacted as 
sections 188 to 190, First Division Com- 
piled Statutes 1887; re-enacted as sections 
899 to 901, Code of Civil Procedure 1895; 
re-enacted as section 666 to 668, Revised 
Codes 1907. 


It is the duty of a sheriff who has lev- 
ied an attachment upon a stock of goods, 
and has in his possession thereunder the 
books of account of the defendant, to 
garnish those who appear therein as debt- 
ors, without first receiving a written not- 
ice from the plaintiff or his attorney. 
Montana Milling Co. v. Jeffries, 14 Mont. 
143, 151, 35 Pac. 908. 


Cited or applied as section 186, First 
Division Compiled Statutes 1879, in 
Brownell .v. McCormick, 7 Mont. 12, 18. 
14 Pac. 651; as section 188, First Division 
Compiled Statutes 1887, in Wilson v. 
Harris, 21 Mont. 374, 392, 54 Pac. 46. 


9267. Garnishment—When garnishee liable to plaintiff. All persons 


having in their possession, or under their control, any credits or other 
personal property belonging to the defendant, or owing any debts to the 
defendant at the time of service upon them of a copy of the writ and 
notice, shall be, unless such property be delivered up or transferred, or 
such debts be paid to the sheriff, liable to the plaintiff for the amount of 
such credits, property, or debts, until the attachment be discharged, or 


any judgment recovered by him be satisfied. 


Sec. 6667, Rev. C. 1907. See 
Cal. C. Civ. 


History: 
also history of Sec. 9266. 
Proc. Sec. 544. 


In order to charge a garnishee, there 
must be, at the time of the service, a debt 
due or to become due, and not a conting- 
ent liability or a conditional contract. 
Cowell v. May, 26 Mont. 163, 168, 66 Pac. 
843. 

If the liability of the garnishee is cer- 
tain, and the only uncertainty which ex- 
ists as to the amount of such liability, 


ject to garnishment. Dolenty v. Rocky 
Mountain Bell Tel. Co., 41 Mont. 105, 120, 
108 Pac.-93L 

Where a merchant has transferred his 
stock in violation of the bulk sales law, 
and the buyer, at the time of the levy 
of an execution upon him, accompanied by 
a notice of garnishment, has the identical 
property in his possession, he is liable, 
under this section, to the plaintiff creditor 
who sues him as garnishee. Wheeler & 
Motter Mere. Co. v. Moon, 49 Mont. 307, 


then the debt, whatever it may be, is sub- eh te DOE Sara vs 


9268. Citation to garnishee. Any person owing debts to the defend- 
ant, or having in his possession, or under his control, any credits or other 
personal property belonging to the defendant, may be required to attend 
before the court or judge, or referee appointed by the court or judge, and 
be examined on oath respecting the same. The defendant may also be 
required to attend for the purpose of giving information respecting his 
property, and may be examined on oath. The court or judge may, after 
such examination, order personal property, capable of manual delivery, in 
the hands or under the control of such person or of the defendant, to be 
delivered to the sheriff on such terms as may be just, having reference to 
any liens thereon or claims against the same, and a memorandum to be} 
given of all other personal property, containing the amount and descrip- . 
tion thereof. 


History: Sec. 5558, Rev. C. 1907. See 
also history of Sec. 9266. Cal. C. Civ. 
Proc. Sec. 545. 


Cited or applied as section 190, First 
192 


Division Compiled Statutes 1887 in 
Whalen v. Harrison, 11 Mont. 63, 27 Pace. 
384; Wilson v. Harris, 21 Mont. 374, 395, 
54 Pac. 46. 
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9269. Inventory—How made. The sheriff must make a full inventory 
of the property attached, and return the same with the writ. When the 
sheriff has levied several writs of attachment on the same property, only 
one inventory must be made. ‘To enable him to make such return as to 
debts and credits attached, he must request, at the time of service, the 
person owing the debt or having the credit to give him the memorandum, 
stating the amount and description of each; and if such memorandum 
be refused, the sheriff may apply upon one day’s notice to the court or 
judge for an order to compel such memorandum to be given. If the 
order be granted, it shall also direct the payment of costs of the motion by 


the person refusing. 


History: Ap. p. Sec. 100, p. 63, Bannack 
Stat.; amd. Sec. 129, p. 158, L. 1867; re-en. 
Sec. 147, p. 57, Cod. Stat. 1871; re-en. Sec. 
189, p. 86, L. 1877; re-en. Sec. 189, 1st. Div. 


Rev. Stat. 1879; re-en. Sec. 191, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 902, C. Civ. 
Proc. 1895; re-en. Sec. 6669, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 546. 


9270. Perishable property—How sold—Collection of debts and credits 
without suit. If any of the property attached be perishable, the sheriff 
must sell the same in the manner in which such property is sold on execu- 


tion. 


The proceeds and other property attached by him must be retained 


by him to answer any judgment that may be recovered in the action, unless 
sooner subjected to execution upon another judgment recovered previous 


to the issuing of the attachment. 


Debts and credits attached may be 
collected by him, if the same can be done without suit. 


The sheriff’s 


receipt is a sufficient discharge for the amount paid. 


History: En. Sec. 101, p. 63, Bannack 
Stat.; re-en. Sec. 130, p. 158, L. 1867; re-en. 
Sec. 148, p. 57, Cod. Stat. 1871; re-en. Sec. 
190, p. 86, L. 1877; re-en. Sec. 190, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 192, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 903, C. Civ. 
Proc. 1895; re-en. Sec. 6670, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 547. 


Under this section and section 9279, on 
the dismissal of an attachment, the sheriff 
is bound to account to the successful de- 
fendant for moneys collected under the 
attachment from such defendant’s debtor. 


Michener v. Fransham, 33 Mont. 108, 113, 
81 Pac..953,° 


A sale of perishable property under at- 
tachment is made, before judgment, by the 
sheriff on his own responsibility, under the 
authority conferred by this section; no 
showing is necessary, and no order of 
court need be made. - State ex. rel. Myer- 
sick v. District Court, 53 Mont. 450, 453, 
164 Pac. 546. 


Cited or applied as section 903, Code of 


Civil Procedure, in Cowell v. May, 26 
Mont. 163, 168, 66 Pac. 843. 


9271. Property attached may be sold as under execution, when. 


Whenever property has been taken by an officer under a writ of attach- 
ment, and it is made to appear satisfactorily to the court or a judge 
thereof that the interest of the parties to the action will be subserved by a 
sale thereof, the court or judge may order such property to be sold in the 
same manner as property is sold under an execution, and the proceeds to 


be deposited in the court to abide the judgment in the action. 


History: En. Sec. 4387, p. 132, Bannack 
Stat.; re-en. Sec. 594, p. 157, Cod. Stat. 
1871; re-en. Sec. 524, p. 177, L. 1877; re-en. 
Sec. 524, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 541, 1st Div. Comp. Stat. 1887; amd. 
Sec. 904, C. Civ. Proc. 1895; re-en. Sec. 
6671, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
548. 


Code Civ. Proc.—13 


Attached property that is depreciating 
in value may be sold before judgment, 
under an order of court, upon a proper 
showing made. State ex rel. Myersick v. 
District Court, 53 Mont. 450, 453, 164 
Pac. 546. 

It is only when attached property is 
sought to be sold, before judgment, under 
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this section, that a showing as to subserv- 
ing “the interests of the parties” is neces- 
sary; in such a case the authority to sell 
is dependent upon an order of court. State 
ex rel. Myersick v. District Court, 53 
Mont. 450, 453, 164 Pac. 546. 
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[Part III 


A court’s authority to order a sale of at- 
tached property before judgment is not 
affected by the fact that the defendants 
have no title; the court has power to or- 
der a sale of whatever interest they have. 
State ex rel. Myersick v. District Court, 


53 Mont. 450, 454, 164 Pac. 546. 


9272. Application for order to sell. Application for the order shall be 
upon such notice to the adverse party or his attorney as the court or 
judge, considering the nature and condition of the property, may direct. 
If it shall appear to the court or judge that the delay necessary to give 
notice would cause a material depreciation in the value of property, the 
order may be made without notice. 


History: En. Sec. 905, C. Civ. Proc. 1895; re-en. Sec. 6672, Rey. C. 1907. 


9273. Property claimed by third persons. If personal property 
attached be claimed by a third person, he shall give notice thereof to the 
sheriff, and deliver to him an affidavit, stating his claim, ownership, and a 
description of the property, and unless the plaintiff, within ten days after 
receiving notice thereof, give the sheriff a good and sufficient bond to 
indemnify him against loss or damage by reason of such retaining said 
property, the sheriff shall deliver the same to such person. 


History: Ap. p. Sec. 149, p. 57, Cod. 
Stat. 1871; re-en. Sec. 191, p. 87, L. 1877; 
re-en. Sec. 191, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 193, Ist Div. Comp. Stat. 1887; 
en. Sec. 906, C. Civ. Proc. 1895; re-en. Sec. 
6673, Rev. C..1907. Cal. C. Civ. Proc. Sec. 
549. 


Where the answer in an action against 
a sheriff for damages for the illegal seiz- 
ure of saloon fixtures and stock in trade 
denied plaintiff’s claim of ownership, it 
was not necessary for the latter to make 
a third-party claim, under this section, 
and to allege that he made such a claim, 


as a condition precedent to maintaining 
his action. O’Brien v. Quinn, 35 Mont. 
441, 446, 90 Pac. 166. 


Practice where sheriff is sued in conver- 
sion for property attached and retained 
by him. Gehlert v. Quinn, 38 Mont. 1, 4, 
98 Pac. 369. 

Cited or applied as section 6673, Re- 
vised Codes, in Moreland v. Monarch Min- 
ing Co., 55 Mont. 419, 425, 178 Pac. 175. 


Right of claimant of attached property 
to intervene, see notes 18 Ann. Cas. 594; 
35. L. R. A. 72; 23 L. BR. A. (N. 8S.) 536. 


9274. Death does not dissolve attachment. The death of the defendant 
does not release the attached property, and a lien of the attachment may 
be enforced as in the ease of other liens. 


History: En. Sec. 907, C. Civ. Proc. 1895; re-en. Sec. 6674, Rev. C. 1907. 


9275. Alias writ of attachment—Penalty. Whenever a writ of attach- 
ment has been lost, or whenever it shall appear from the sheriff’s return 
thereof that no property of the party or parties defendant has been levied 
upon, or that the levy made is insufficient to satisfy the full amount of 
the plaintiff’s demand, or if, for any reason, the levy of the original writ is 
void or ineffective, the clerk of the court, upon written demand of the 
plaintiff or his attorney, shall issue an alias writ in the same form as the 
original, but no such alias writ shall be issued in an action after the com- 
mencement of the trial thereof. No new or additional affidavit or under- 
taking on attachment shall be required for the issuance of an alias writ. 
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é 
Alias writs of attachment may be issued to the sheriffs of different 
counties. ; 
History: En. Sec. 1, Ch. 121, L. 1921. 
Proof by parol of contents of lost or de- 


stroyed writ of attachment, see note in 
Ann, Cas. 1916D, 252. 


9276. If plaintiff obtains judgment, how satisfied. If judgment be 
recovered by plaintiff, the sheriff must satisfy the same out of the property 
attached by him which has not been delivered to the defendant or claim- 
ant, as hereinbefore provided, or subjected to execution on another judg- 
ment recovered previous to the issuing of the attachment, if it be sufficient 
for that purpose: 

1. By paying to the plaintiff the proceeds of all sales of perishable 
property, or property ordered by the court or judge to be sold by him, or 
of any debts or credits collected by him, or so much thereof as shall be 
necessary to satisfy the judgment. 

2. If any balance remain due, and an execution shall have been issued 
on the judgment, he must sell under the execution so much of the property, 
real or personal, as may be necessary to satisfy the balance, if enough for 
that purpose remain in his hands. Notices of the sales must be given, and 
the sales conducted as in other cases of sales on execution. 

History: Sec. 6675, Rev. C. 1907. Cal. sections 194 to 197, First Division Com- 


Cy Civ. Proc. Sec. 550. 


Note.—Sections 9276 to 9279 were en- 
acted as sections 103 to 106, p. 64, Ban- 
nack Statutes; re-enacted as sections 132 
to 135, p. 159, Laws of 1867; re-enacted as 
sections 150 to 153, p. 58, Codified Stat- 
utes 1871; re-enacted as sections 192 to 
195, pp. 87 and 88, Laws of 1877; re- 
enacted as sections 192 to 195, First Divi- 


piled Statutes 1887; re-enacted as sections 
908 to 911, Code of Civil Procedure 1895; 
re-enacted as sections 6675 to 6678, Re- 
vised Codes 1907. 


If judgment is rendered for the party 
who procured a writ of attachment, the 
property is automatically subjected to 
sale in satisfaction of the judgment. More- 
land v. Monarch Mining Co., 55 Mont. 419, 


sion Revised Statutes 1879; re-enacted as 495, 178 Pac. 175. 

9277. Where there remains a balance due, how collected. If, after 
selling all property attached by him remaining in his hands, and applying 
the proceeds, together with the proceeds of any debt or credit collected by 
him, deducting his fee, to the payment of the judgment, any balance shall 
remain due, the sheriff must proceed to collect such balance as upon an 
execution in other cases. Whenever the judgment shall have been paid, 
the sheriff, upon reasonable demand, must deliver over to the defendant 
the attached property remaining in his hands, and any proceeds of prop- 
erty attached unapplied on the judgment. 

History: Sec. 6676, Rev. C. 1907. See also history of Sec. 9276. Cal. C. Civ. Proc. 
Sec. 551. 


9278. When suits may be commenced on the undertaking. If the 
execution is returned unsatisfied, in whole or in part, the plaintiff may 
prosecute any undertaking given pursuant to section 9260 or section 9281, 
or he may proceed, as in other cases, upon the return of an execution. 


History: Sec. 6677, Rev. C. 1907. See also history of Sec. 9276. Cal. C. Civ. Proc. 
Sec. 552. 


9279. If the defendant recover judgment, what the sheriff is to deliver. 
Tf the defendant recover judgment against the plaintiff, any undertaking 
‘received in the action, all of the proceeds of sales and money collected by 
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the sheriff, and all the property attached remaining in the sheriff’s hands, 
must be delivered to the defendant or his agent; the order of attachment 
shall be discharged, and the property released therefrom. 


History: Sec, 6678, Rev. C. 1907. See Codified Statutes 1879, in Haase v. Cor- 
also history of Sec. 9276. Cal. C. Civ. bin, 2 Mont. 409, as section 911, Code of 
Proc. Sec. 553. Civil Procedure, in Michener v. Fransham, 


Cited or applied as section 153, p. 58, pMcateinayah wer is uli 


9280. Proceedings to release attachment—Before whom taken. When- 
ever the defendant has appeared in the action, he may, upon reasonable 
notice to the plaintiff, apply to the court in which the action is pending, 
or to the judge thereof, for an order to discharge the attachment, wholly 
or in part; and upon the execution of the undertaking mentioned in the 
next section, an order may be made releasing from the operation of the 
attachment any or all of the property attached; and all of the property 
so released, and all of the proceeds of the sale thereof, must be delivered 
to the defendant, upon the justification of the sureties on the undertaking, 
if required by the plaintiff. 


History: En. Sec. 108, p. 65, Bannack Rev. Stat. 1879; re-en. Sec. 198, 1st Div. 


Stat.; re-en. Sec. 136, p. 159, L. 1867; amd. 
Sec. 154, p. 58, Cod. Stat. 1871; re-en. Sec. 
196, p. 88, L. 1877; re-en. Sec. 196, 1st Div. 


Comp. Stat. 1887; amd. Sec. 912, C. Civ. 
Proc. 1895; re-en. Sec. 6679, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 554. 


9281. Attachment—In what cases it may be released and upon what 
property. Before making such order, the court or judge must require an 
undertaking on behalf of the defendant, by at least two sureties, residents 
and freeholders, or householders, in the state, to the effect that in case the 
plaintiff recover judgment in the action, the defendant will, on demand, 
redeliver the attached property so released to the proper officer, to be 
applied to the payment of the judgment, or, in default thereof, that the 
defendant and sureties will, on.demand, pay to the plaintiff the full value 
of the property released. The court or judge making the order may fix 
the sum for which the undertaking shall be executed, and if necessary in 
fixing such sum to know the value of the property released, the same may 
be appraised by one or more disinterested persons, to be appointed for that 
purpose. The sureties may be required to justify before the court or 
judge, and the property attached cannot be released without their justifica- 
tion, if the same be required. 


History: Ap. p. Sec. 109, p. 65, Bannack 
Stat.; en. Sec. 137, p. 159, L. 1867; amd. 
Sec. 2, p. 67, L. 1869; re-en. Sec. 155, p. 
58, Cod. Stat. 1871; amd. Sec. 1, p. 48, 
sy 18743: amd.) S6c?- 197. Du. os) ers 
re-en. Sec. 197, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 199, lst Div. Comp. Stat. 1887; 
amd. Sec. 913, C. Civ. Proc. 1895; re-en. 
Sec. 6680, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 555. 


The officer to whom the undertaking is 
given is the proper person to make the 
demand for the redelivery of the property. 
Driggs v. Harrington, 2 Mont. 30, 33. 


In an action brought against the sure- 
ties upon a statutory undertaking for the 
redelivery of attached property, no de- 
mand is required for the redelivery of the 
property, when the property has been re- 
moved from the state by the defendant in 
the attachment suit, and said defendant is 
insolvent and has left the state, and has 
no place of residence or business therein, 
and the sureties have been notified that 
the judgment, which was obtained in the 
attachment suit, remains unpaid. Driggs 
v. Harrington, 2 Mont. 30, 33. 


9282. When a motion to discharge attachment may be made, and upon 


what ground. The defendant may also at any time, either before or after 
the release of the attached property, or before any attachment shall have 
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been actually levied, apply on motion, upon reasonable notice to the plain- 
tiff, to the court in which the action is brought, or to a judge thereof, that 
-the writ of attachment be discharged on the ground that the same was 


improperly or irregularly issued. 


History: Ap. p. Sec. 138, p. 160, L. 1867; 
re-en. Sec. 156, p. 59, Cod. Stat. 1871;. amd. 
Sec. 1, p. 48, L. 1874; amd. Sec, 198, p. 89, 
L. 1877; re-en. Sec. 198, 1st Div. Rev. Stat. 
1879; re-en. Sec. 200, lst Div. Comp. Stat. 
1887; en. Sec. 914, C. Civ. Proc. 1895; 
Te-en. Sec. 6681, Rev. ©. 1907. Cal. C. Civ. 
Proc. Sec. 556. 


An attachment may be dissolved for ir- 
regularities or imperfections in its issu- 
ance, not only apparent upon the face of 
the papers, but upon other grounds, wherein 
it is made to appear that the issuance of 
the writ was improper, but it is not within 
the scope of the inquiry under a motion to 
dissolve to try the merits of the main ac- 
tion. Newell v. Whitwell, 16 Mont. 243, 
259, 40 Pac. 866. 

The notice of motion and motion pro- 
vided for by this section should state the 


grounds upon which the motion is based. 
Omaha Upholstering Co., v. Chauvin-Fant 
Furniture Co. 18 Mont. 468, 45 Pac. 1087. 

Where a writ of attachment has been is- 
sued upon an affidavit which is sufficient 
as to five of seven causes of action, but 
insufficient as to the remaining two, a 
motion to discharge the whole writ is 
properly denied. Wilson v. Barbour, 21 
Mont. 176, 182, 53 Pac. 315. 


Defendant’s general appearance in an 
action does not defeat the right to move 
thereafter to discharge the attachment on 
the ground that it had been issued prior 
to the issuance of a valid summons. Duluth 
Brewing & Malting Co. v. Allen, 51 Mont. 
89, 93, 149 Pac. 494. 

Cited or applied as section 6681, Revised 
Codes, in Kyle v. Chester, 42 Mont. 522, 
528, 113 Pae. 749, 37 L. BR. A. (N. 8.) 230. 


9283. When motion made on affidavit, it may be opposed by affidavit. 
If the motion be made upon affidavits on the part of the defendant, but 
not otherwise, the plaintiff may oppose the same by affidavits or other 
-evidence, in addition to those on which the attachment was made. 


History: En. Sec. 139, p. 160, L. 1867; 
re-en, Sec. 157, p. 59, Cod. Stat. 1871; 
re-en. Sec. 199, p. 89, L. 1877; re-en. Sec. 
199, 1st Div. Rev. Stat. 1879; re-en. Sec. 
201, 1st Div. Comp. Stat. 1887; re-en. Sec. 
915, C. Civ. Proc. 1895; re-en. Sec. 6682, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 557. 


Where an affidavit for attachment does 
not purport to have been made under oath, 
or before an officer authorized to admin- 
ister an oath, and a motion is made to dis- 
charge the attachment on the ground that 
no affidavit was presented at the time the 


9284. 


When writ must be discharged. 


writ was issued, it is not proper practice 
to present, in opposition to the motion, af- 
fidavits to the effect that the declarations 
contained in the writing were made under 
oath and that by inadvertence the officer 
omitted his signature, though such aff- 
davits would be proper in support of an 
application, made under the following sec-. 
tion to amend. Continental Oil Co. v. 
Jameson, 53 Mont. 466, 469, 164 Pac. 727. 

Cited or applied as section 915, Code of 
Civil Procedure, in Wilson v. Barbour, 21 
Mont. 176, 179, 53 Pace. 315. 


If, upon such application, it 


satisfactorily appears that the writ of attachment was improperly or 


irregularly issued, it must be discharged. 


But the court or judge may 


allow the plaintiff to amend his affidavit or undertaking. 


History: En. Sec. 140, p. 160, L. 1867; 
re-en. Sec. 158, p. 59, Cod. Stat. 1871; 
re-en. Sec. 200, p. 89, L. 1877; re-en. Sec. 
200, 1st Div. Rev. Stat. 1879; re-en. Sec. 
202, 1st Div. Comp. Stat. 1887; amd. Sec. 
916, C. Civ. Proc. 1895; re-en. Sec. 6683, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 558. 


The procuring of an attachment, and the 
steps necessary therefor, is a proceeding 
within the spirit of the code, and, if such 
proceeding is defective, the same may be 
amended in furtherance of justice, like 
any other proceeding, under section 9187. 
Pierse v. Miles, 5 Mont. 549, 552, 6 Pac. 


347; Langstaff v. Miles, 5 Mont. 554, 555, 
6 Pac. 356; Magee v. Fogerty, 6 Mont. 
237, 239, 11 Pac. 668; Josephi v. Mady 
Clothing Co., 13 Mont. 195, 200, 33 Pace. 
1; Muth v. Erwin, 14 Mont. 227, 228, 36 
Pac. 43; Newell v. Whitwell, 16 Mont. 
243, 258, 40 Pac. 866; Herbst Importing 
Co. v. Hogan, 16 Mont. 384, 388, 41 Pac. 
135; Wilson v. Barbour, 21 Mont. 176, 183, 
53 Pac. 315. 

An attachment is properly discharged 
where the complaint does not state a cause 
of action, though the affidavit for attach- 
ment does do so; the court must look to 
the complaint to ascertain whether a cause 
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of action in contract, express or implied, is 
stated. Kyle v. Chester, 42 Mont. 522, 
528, 113 Pac. 749, 37 L. R. A. (N. 8.) 230. 
A justice of the peace must discharge 
an attachment if it appears that the writ 
was improperly or irregularly issued. State 
ex rel. Malin-Yates Co. v. Justice of Peace 
Court, 51 Mont. 133, 140, 149 Pac. 709. 
This section considers two classes of 
cases, one in which an attachment has 
been issued in an action which does not 
fall within the class of actions mentioned 
in section 9256, and the other, one in 
which the writ has been issued in a proper 
action, but in which the proceedings to 
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rel. Malin-Yates Co. v. Justice of Peace 
Court, 51 Mont. 133, 140, 149 Pac. 709. 

In view of the statutory liberality in 
permitting amendments to be made, the 
sustaining of a general demurrer to the 
complaint in a case where an attachment 
has issued, and granting the plaintiff time 
to amend, does not dissolve the attachment 
if the complaint can be amended so as to 
state a proper cause of action. American 
Surety Co. v. Kartowitz, 54 Mont. 92, 96, 
166 Pac. 685. 

Cited or applied as section 6683, Re- 
vised Codes, in Continental Oil Co. v. 
Jameson, 53 Mont. 466, 468, 164 Pac. 727. 


secure it have been irregular. State ex 


9285. Motion to vacate or modify writ or increase security. The 
defendant, or a person who has acquired a lien upon or interest in his 
property, after it was attached, may, at any time before the actual applica- 
tion of the attached property, or the proceeds thereof, to the payment of a 
judgment recovered in the action, apply to vacate or modify the writ of 
attachment, or to increase the security given by the plaintiff, or for one or 
more of those forms of release together, or in the alternative. 

History: En. Sec. 917, C. Civ. Proc. 1895; re-en. Sec. 6684, Rev. C. 1907. 


9286. How motion made. An application, specified in the last section, 
may be founded only upon the papers upon which the writ was granted; 
in which case it must be made to the court or judge, with or without 
notice, as the court or judge deems proper, or it may be founded upon 
proof, by affidavits, on the part of the defendant, or a person who has 
acquired a lien upon or interest in his property after it was attached, in 
which case it must be made to the court or judge upon notice; and it may 
be opposed by new proof, by affidavit, or other evidence on the part of 
the plaintiff, tending to sustain any grounds of attachment. 

History: En. Sec. 918, C. Civ. Proc. 1895; re-en. Sec. 6685, Rev. C. 1907. 


9287. When writ to be returned. The sheriff must return the writ of 
attachment with the summons, if issued at the same time, otherwise, within 
twenty days after its receipt, with a certificate of his proceedings indorsed 
thereon or attached thereto; and whenever an order has been made dis- 
charging or releasing an attachment upon real property, a certified copy of 
such order must be filed in the office of the county clerk in which the 
notice of the attachment has been filed, and be indexed in like manner. 


History: En. Sec. 114, p. 66, Bannack 203, Ist Div. Comp. Stat. 1887; amd. Sec. 
Stat.; re-en. Sec. 141, p. 160, L. 1867; 919, C. Civ. Proc. 1895; re-en. Sec. 6686, 
re-en. Sec. 159, p. 59, Cod. Stat. 1871; Rev. C. 1907. Cal. C. Civ. Proc. Sec. 559. 


re-en. Sec. 201, p. 89, L. 1877; re-en. Sec. S : ; 
rare ; ago ufficiency of return on writ of attach- 
201, 1st Div. Rev. Stat. 1879; re-en. Sec. ment, see note in 20 A. S. B. 808. 


9288. Different attachments—When liens accrue. All liens by attach- 
ment shall acerue at the time the property of the defendant shall be 
attached by the officer charged with the execution of the writ, in the 
order in which the writs are levied; and said lien shall not be affected by 
any subsequent attachment, or by any judgment obtained subsequent 
thereto. The writ of attachment first placed in the hands of the sheriff 
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must be executed first, and when there are several writs against the same 
defendant, they must be executed in the order in which they were received 
by the sheriff. No written specification of property to be levied upon 
must be required by the sheriff, except as to property referred to in 
section 9266, and subdivision 2, of section 9262. The sheriff must indorse 
upon each writ of attachment received by him the time when the same was 
received, specifying the day, hour and minute. 

History: Ap. p. Sec. 160, p. 59, Cod. 


Stat. 1871; re-en. Sec. 202, p. 89, L. 1877; 
re-en. Sec. 202, 1st Div. Rev. Stat. 1879; 
Te-en. Sec. 204, lst Div. Comp. Stat. 1887; 
amd. Sec. 920, C. Civ. Proc. 1895; re-en. 
Sec. 6687, Rev. C. 1907. 


Property seized under a writ of attach- 


9289. Partners may apply to discharge attachment. 


ment is impressed with a lien from the 
date on which the writ was levied, and 
this lien continues in foree until judg- 
ment. Moreland v. Monarch Mining Co., 
55 Mont. 419, 425, 178 Pac. 175. 

Cited or applied as section 6687, Revised 
Codes, in Knapp v. Andrus, 56 Mont. 37, 
40, 180 Pac. 908. 


If a writ of 


attachment is levied upon the interest of one or more partners, in goods 
or property of a partnership, the other partners, who are not defendants 
in the action, or any of them, may, at any time before final judgment, 
apply to the judge who granted the writ, or to the court upon an-affidavit 
showing the facts, for an order to discharge the attachment as to that 
interest. 


Related sections: 9121, 9089, 9315. 
History: En. Sec. 921, C. Civ. Proc. 1895; re-en. Sec. 6688, Rev. C. 1907. 


9290. Undertaking to be given. Upon such an application, the appli- 
eant must give an undertaking, with at least two sufficient sureties, to the 
effect that they will pay to the sheriff, on demand, the amount of any 
judgment which may be recovered against the partner who is defendant in 
the action; or which may be recovered against him, in any other action, 
wherein the other partners are not defendants, and wherein a writ of 
attachment, or an execution, may come into the sheriff’s hands, at any time 
before the writ of attachment, which was so levied, is vacated and 
annulled; not exceeding the sum specified in the undertaking, which must 
not be less than the value of the interest of the defendant, in the goods 
or property seized, by virtue of the attachment, as fixed by the court or 
judge. If the value, in the opinion of the court or judge, is uncertain, 
the sum must be such as the court or judge determines. For the purpose 
of fixing the sum or to determine the sufficiency of its sureties, the court or 
judge may receive affidavits or oral testimony, or may direct a reference. 

History: En. Sec. 922, C. Civ. Proc. 1895; re-en. Sec. 6689, Rev. C. 1907. 


9291. Attachment of personal property under lien conditional sales 
notes. Personal property covered by the lien of conditional sales notes, 
contracts, or instruments filed or recorded in the manner provided by 
section 7594 of these codes may be taken on attachment or execution 
issued at the suit of a creditor of the owner of such property subject to 
such lien, but before the property is so taken, the officer must pay or 
tender to the payee under such lien the amount of the lien debt and 
interest, or must deposit said amount with the county treasurer of the 
county in which the lien is filed, payable to the order of the payee named 
in said lien; and, when the property then taken is sold under process, 
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the officer must apply the proceeds of the sale in the same manner, and 
the same procedure shall thereafter be had as in the case of mortgaged 
personal property sold, or about to be sold, on attachment or execution; 
and the payee named in said lien shall have the same rights and duties as 
a mortgagee, and the owner of said property, subject to any of said liens, 
shall have the same rights, duties, and obligations as the mortgagor of 
personal property. 
History: En. Sec. 1, Ch. 111, L. 1921. 


9292. Property mortgaged and pledged—How taken. Personal prop- 
erty mortgaged or pledged may be taken on attachment, as provided in 
section 8283 of the Civil Code. . 

History: En. Sec. 923, C. Civ. Proc. 1895; re-en. Sec. 6690, Rev. C. 1907. 


9293. Attachment book. There must be kept in the office of the 
county clerk of each county a book ealled ‘‘attachment book,’’ in which 
must be entered by such clerk, in alphabetical order, the names of all 
persons against whom any writ or notice of attachment has been filed in 
his office. There must also be entered ‘in said book the time such writ or 
notice was filed. Such entry must be made under an appropriate head for 
that purpose. | 


History: En. Sec. 203, p. 89, L. 1877; amd. Sec. 924, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 203, 1st Div. Rev. Stat. 1879; Sec. 6691. Rev. C. 1907. 
re-en. Sec. 205, 1st Div. Comp. Stat. 1887; 


9294. Garnishment of public officers. Money, credits, or other prop- 
erty belonging to or due and owing to another, in the possession of or under 
the control of a publie officer or board, including all officers or boards of 
a county, municipal corporation, and school district, or state board or state 
government, may be attached or garnished while in such possession or 
under such control, by making service, as provided in section 9262, upon 
the clerk of the county or chairman of the board of county commissioners, 
the city clerk or mayor of a municipal corporation, or upon the clerk of 
the board of school trustees or chairman of such board, as the case may be. 


History: En. Sec. 1, p. 159, L. 1901; Cited or applied as section 6692, Revised 
re-en. Sec. 6692, Rev. C. 1907. Codes, in Duluth Brewing & Malting Co. 
v. Allen, 51 Mont. 89, 91, 149 Pac. 494. 


9295. Attachments stocks foreign corporations. The stocks and 
shares of certain foreign corporations and joint stock companies doing 
business in this state are subject to attachment.in the manner provided by - 
section 6661 of the Civil Code. 


Note.—New section recommended by code commissioner. 


9296. Range stock—How it may be attached. Whenever it is neces- 
sary for an officer or person charged with the service of process out of 
any of the courts of this state to take possession of any cattle or horses 
‘running at large, and commonly known as range stock, between the first 
day of November and the next succeeding fifteenth day of May, it is a 
sufficient service of such process for the officer or person charged with the 
service of the same to file a copy thereof, with a notice appended thereto 
containing the number, as near as may be, and a description of said stock 
by marks and brands, that such property or a portion thereof, as the case 
may be, is attached or levied upon, in pursuance of such process, with the 
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county clerk of the county wherein such property is running at large, 
within fifteen days after the receipt of such process for service, and shall 
make due return of his said proceedings upon said process. 


History: Sec. 6693, Rev. C. 1907. 


Note.—Sections 9296 to 9300 were en- 
acted as sections 1 to 6, pp. 111 to 113, 
Laws of 1885; re-enacted as sections 223 
to 228, First Division Compiled Statutes 
1887; re-enacted as sections 940 to 944, 
Code of Civil Procedure 1895; re-enacted 
as sections 6693 to 6697, Revised Codes 
1907. 


plaint must show that the horses referred 
to were range stock within the meaning 
of the statute. Harmon v. Comstock 
Horse & Cattle Co., 9 Mont. 243, 249, 23 
Pac. 470. 

Cited or applied as section 940, Code of 
Civil Procedure in Rosenbaum Bros. & 
Co. v. Ryan Bros. Co., 33 Mont. 424, 426, 
84 Pac. 1120. 


In an action for damages for the con- 
version of certain horses, alleged to have 
been attached as range stock, the com- 


What is sufficient levy of attachment 
against cattle on range, see note in Ann. 
Cas. 1916B, 995. 


9297. Possession under a mortgage—How acquired. In all cases where 
it is necessary, under the laws of this state, for a party to any mortgage, 
assignment, bill of sale, or other contract, between the first day of Novem- 
ber and the next succeeding fifteenth day of May, to take possession of 
any such cattle or horses in order to preserve his rights under any such 
mortgage, assignment, bill of sale, or other contract, it is sufficient for 
such party to file a copy of the instrument under which he claims, with a 
notice of such claim appended thereto, with the county clerk of the county 
wherein such property is running at large, within five days after it becomes 
necessary for him to so take custody and possession of the same. 

History: Sec. 6694, Rev. C. 1907. See also history of Sec. 9296. 


9298. Time attachment holds good—Limited. When the copy of the 
process or instrument, with the proper notice appended thereto, is filed 
as hereinbefore provided, it has the same effect as if actual possession of 
said cattle and horses had been taken by the officer or person charged 
with the execution of such process, or the party required under said 
instrument to take the same, and shall continue to have such effect until 
actual possession of such property has been taken or had by the officer, 
person, or party aforesaid; provided, that such actual possession be had 
or taken prior to the first day of August next succeeding. 

History: Sec. 6695, Rev. C. 1907. See also history of Sec. 9296. 


9299. Duty of county clerk to record attachment. It is the duty of 
the county clerk to file all papers deposited with him for that purpose, 
and required to be filed under the provisions of the three preceding sec- 
tions, and preserve the same as other records of his office are preserved, 
and furnish to persons making inquiry about such files all necessary 
information concerning the same. . 

History: Sec. 6696, Rev. C. 1907. See also history of Sec. 9296. 


9300. How a subsequent attachment may be made. When an officer 
into whose hands a writ of execution is placed has served the same in 
accordance with section 9296 of this code, and made his return in accord- 
ance with the facts, at any time thereafter, within the time limited as 
hereinbefore provided to hold the property taken or levied upon under 
such writ, another writ of execution may be issued, which must be supple- 
mentary to the first writ, and in pursuance of which the officer or person 
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charged with the service thereof may sell the property held by the said 
first writ, as hereinbefore provided. 


History: Sec. 6697, Rev. C. 1907. See 
also history of Sec. 9296. 


9301] 


Rights of parties on sale under junior 
writ of attachment, see note in Ann. Cas. 
1917B, 710. 


CHAPTER 22. 
RECEIVERS. 


Appointment of Receiver. 

Notice of Appointment. 

Appointment of Receivers Upon Dissolution of Corporations, 
Who Shall Not Be Appointed. 

Oath and Undertaking. 

Powers of Receivers. 

Funds—How Invested. 


Section 9301. 
9302. 
9303. 
9304. 
9305. 
9306. 
9307. 


9301. Appointment of receiver. A receiver may be appointed by the 
court in which an action is pending, or by the judge thereof: 

1. In an action by a vendor to vacate a fraudulent purchase of prop- 
erty, or by a creditor to subject any property or fund to his claim, or 
between partners or others jointly owning or interested in any property 
or fund, on the application of the plaintiff, or of any party whose right 
to or interest in the property or fund, or the proceeds thereof, is probable, 
and where it is shown that the property or fund is in danger of ae 
lost, removed, or materially injured; 

2. In an action by a mortgagee for the foreclosure of his mortgage 
and sale of the mortgaged property, where it appears that the mortgaged 
property is in danger of being lost, removed, or materially injured, or that 
the condition of the mortgage has not been performed, and that the prop- 
erty is probably insufficient to discharge the mortgage debt; 

3. After judgment, to carry the judgment into effect; 

4. After judgment, to dispose of the property according to the judg- 
ment, or to preserve it during the pendency of an appeal, or in proceed- 
ings in aid of execution, when an execution has been returned unsatisfied, 
or when the judgment debtor refuses to apply his property in satisfaction of 
the judgment ; 

5. In cases when a corporation has been dissolved, or is insolvent, or 
in imminent danger of insolvency, or has forfeited its corporate rights; 

6. In all other cases where receivers have heretofore been appointed 
by the usages of courts Of equity. 


History: Ap. p. Sec. 116, p. 67, Bannack 
Stat.; re-en. Sec. 145, p. 160, L. 1867; 
re-en. Sec. 179, p. 62, Cod. Stat. 1871; en. 
Sec. 221, p. 93, L. 1877; re-en. Sec. 221, 
1st Div. Rev. Stat. 1879; re-en. Sec. 229, 
1st Div. Comp. Stat. 1887; re-en. Sec. 950, 
C. Civ. Proc. 1895; re-en. Sec. 6698, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 564. 


A proper case for the appointment of a 
receiver is not shown where it appeared 
from the complaint that all the joint op- 
erations in respect to the partnership prop- 
erty had been consummated except the col- 
lection of the balance of the price for 
which it had been sold, and there remained 
simply a dispute between plaintiff and de- 


fendant as to the proper apportionment 


- of the fund arising from the sale of the 


property, there being no averment that 
the defendant was insolvent, or that the 
partnership fund was in danger of being 
lost, squandered, or removed from the 
jurisdiction. McIntosh v. Perkins, 13 
Mont. 143, 151, 32 Pac. 653. 

The district court has no jurisdiction, 
under either subdivision 1 or subdivision 
6 of this section, in actions for debt in 
which the debtor’s property has been at- 
tached, to appoint a receiver of the prop- 
erty so attached, on the application of a 
junior attaching creditor, though it ap- 
pears that the property may be lost or ma- 
terially injured if left in the hands of the 
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sheriff. State ex rel. New York Sheep 
Co. v. District Court, 14 Mont. 577, 595, 
37 Pac. 969. 


An action for debt in which defendant’s 
property has been attached is not an ac- 
tion by a creditor to subject any- property 
or fund to his claim, nor is it an action 
between persons jointly interested in any 
property or fund, and is not within sub- 
division 1 of this section. State ex rel. 
New York Sheep Co. v. District Court, 14 
Mont. 577, 597, 37 Pac. 969. 


The provision of subdivision 1 of this 
section, that “on the application of the 
plaintiff or of any party whose right or 
interest in the property is probable, and 
where the property is in danger of being 
lost or materially injured,” cannot be con- 
strued as creating new cases for a receiver, 
but merely provides on whose application, 
and under what circumstances, the ap- 
pointment may be made in the cases al- 
ready enumerated. State v. New York 
Sheep Co. v. District Court, 14 Mont. 577, 
599, 37 Pac. 969. 


Neither an original assignee nor his suc- 
cessor, as such, is a receiver, and the suc- 
cessor of the assignee of an insolvent may 
be sued without leave of court. Babcock 
v. Maxwell, 21 Mont. 507, 513, 54 Pac. 
943. See Aetna Accident & Liability Co. 
v. Miller, 54 Mont. 377, 389, 170 Pac. 760 
L. R. A. 1918C, 954. 


A lessee is no more entitled to have a 
_ receiver appointed than is his landlord. 
Hickey v. Parrot 8S. & C. Co., 25 Mont. 
164, 187, 64 Pace. 330. 


The power to appoint a receiver is to be 
exercised sparingly, and not as of course. 
A strong showing should be made, and 
even then the authority must be exer- 
cised with conservatism and _ caution. 
Hickey v. Parrot S. & C. Co., 25 Mont. 
164, 183, 64 Pac. 330; Jacobs v. Jacobs 
Mercantile Co., 37 Mont. 321, 334, 96 Pace. 
723; Brown v. Erb-Harper-Rigney Co., 48 
Mont, 17, 27, 133 Pac. 691; Hartnett v. 
St. Louis M. & M. Co., 51 Mont. 395, 405, 
153 Pac. 437. 


Under subdivision 6 of this section, the 
lessee in possession of a certain mine, the 
operation of which was enjoined pending 
the settlement of a dispute as to title be- 
tween the lessor and others, was not en- 
titled to the appointment of a receiver, 
with power to remove ore, on the ground 
that his lease would expire before final 
adjudication, and hence be rendered val- 
ueless by the injunction. Hickey v. Par- 
rot S. & C. Co., 25 Mont. 164, 183, 64 
Pac. 330. 

Under subdivision 6 of this section, a 
receiver will not be appointed in an ac- 
tion for an injunction against trespasses, 
with power to take away the substance 
of the estate, on the ground that the de- 
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fendant will enjoin or has enjoined the 
plaintiff in possession from extracting ore 
from the property. Hickey v. Parrot 8. & 
C. Co., 25 Mont. 164, 184, 64 Pac. 330. 


An application for the appointment of a 
receiver is addressed to the sound legal 
discretion of the trial court. Hickey v. 
Parrot 8. & C. Co., 25 Mont. 164, 186, 64 
Pac. 330; Brown v. Erb-Harper-Rigney Co., 
48 Mont. 17, 27, 133 Pac. 691; Hartnett 
v. St. Louis M. & M. Co., 51 Mont. 395, 
405, 153 Pac. 4837; Montana Ranches Co. 
v. Dolan, 53 Mont. 397, 402, 164 Pac. 306. 


This section does not authorize the ap- 
pointment of a receiver when a money 
judgment has been recovered in a simple 
action at law, as the creditor can himself 
take the necessary steps to enforce the 
judgment. Forsell v. Pittsburg & Mon- 
tana Copper Co., 42 Mont. 412, 422, 113 
Pac. 479. 

A receiver cannot be appointed in aid 

of execution, where no proceedings in aid 
of execution have been had, and no prop- 
erty has been found. Forsell v. Pittsburg 
& Montana Copper Co., 42 Mont. 412, 423, 
113 Pac. 479. 
- Neither subdivision 1 nor 6 of this sec- 
tion authorizes the appointment of a re- 
ceiver in an attachment suit. Berryman 
v. Billings Mut. Heating Co., 44 Mont. 
517, 522, 121 Pac. 280. 

Receivership is an extraordinary rem- 
edy, never to be allowed except upon a 
showing that it is necessary. Berryman 
v. Billings Mut. Heating Co., 44 Mont. 
D517, 523, 121 Pac. 280; Brown v. Erb-Har- 
per-Rigney Co., 48 Mont. 17, 27, 133 Pace. 
691; Prudential Securities Co. v. Three 
Forks etc. R. Co., 49 Mont. 567, 571, 144 
Pace. 158; Montana Ranches Co. v. Dolan, 
53 Mont. 397, 402, 164 Pac. 306; Master- 
son v. Hubbert, 54 Mont. 613, 618, 173 
Pace. 421. 

To justify the appointment of a re- 
ceiver, it must appear that the property 
is in danger of being lost, removed, or 
materially injured. Brown v. Erb-Harper- 
Rigney Co., 48 Mont. 17, 26, 133 Pac. 691. 


Receivership is a provisional remedy of 
ancillary character, allowable only in an 
action pending for some other purpose. 
Lyon v. United States F. & G. Co., 48 
Mont. 591, 600, 140 Pac. 86, Ann. Cas. 
1915D, 1036; State ex rel. First Trust & 
Sav. Bank v. District Court, 50 Mont. 259, 
263, 146 Pac. 539; Hartnett v. St. Louis 
M. & M. Co., 51 Mont. 395, 401, 153 Pae. 
437. 

Receivership is an extraordinary remedy 
of ancillary character, the chief reason for 
its allowance being to husband the prop- 
erty in litigation for the benefit of the 
person who may ultimately be found en- 
titled thereto. Lyon v. United States F. 
& G. Co., 48 Mont. 591, 600, 140 Pac. 86, 
Ann, Cas. 1915D, 1036. 
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This section is to be read in connection 
with the recognized principle that receiv- 
ership is an extraordinary remedy, never 
to be allowed except upon a showing that 
it is necessary; no such showing is made 
by mere insolvency; nor, by a parity of 
reasoning, because the conduct of the cor- 
poration has been such that its corporate 
rights, are subject to forfeiture. Pruden- 
tial Securities Co. v. Three Forks etc. R. 
Co., 49 Mont. 567, 571, 144 Pac. 158. 

An action may not be brought for the 
appointment of a receiver; to justify such 
appointment, there must be an action 
pending, as provided in this section. State 
ex rel. First Trust & Sav. Bank v. District 
Court, 50 Mont. 259, 263, 146 Pac. 539. 

There is no such thing in this state as 
an action for the appointment of a re- 
ceiver. Hartnett v. St. Louis M. & M. Co., 
51 Mont. 395, 401, 153 Pac. 437. 

The action which, under this section, is 
required to be pending before ancillary 
relief by way of receivership may be 
granted, must be one for relief that could 
be litigated even though: the application 
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for the appointment of a receiver be de- 
nied, and presupposes a «sufficient com- 
plaint. Hartnett v. St. Louis M. & M. Co.,, 
51 Mont. 395, 401, 153 Pac. 437. 

The power to appoint a receiver is to 
be exercised sparingly and with unusual 


‘caution, and only to prevent manifest 


wrong imminently impending, or . where 
there is no other plain, speedy, or adequate 
remedy. Montana Ranches Co. v. Dolan, 
53 Mont. 397, 402, 164 Pac. 306; Master- 
son v. Hubbert, 54 Mont. 613, 618, 173 Pac. 
421. See also Pacific Coast Pipe Co. v. 
Conrad City Water Co., 245 Fed. 846, 848.. 


For text treatment of “Receivers,” see 
Call Jur.vand gach, 0.) tees 

When appointment of receiver proper, 
see notes in 64 Am, Dec. 482; 72 A. S. R. 
29. . 

Right to appointment of receiver before 
suit is instituted, see note in Ann. Cas. 
1912B, 236. 

Time when right or title of receiver 
vests, see notes in 20 Ann. Cas. 551; 15 
La, Bs CAL OEN, 2.4 201. 


9302. Notice of appointment. Notice of an application for the appoint- 
ment of a receiver, in an action, before judgment therein, must be given 
to the adverse party, unless he has failed to appear in the action, and the 
time limited for his appearance has expired; or unless it shall appear 
to the court that there is immediate danger that the property or fund will 
be removed beyond the jurisdiction of the court, or lost, materially injured, 


destroyed, or unlawfully disposed of. 


The word ‘‘property,’’ used in this 


chapter, includes the rents, profits, or other income, and the increase of 


real or personal property. 


History: En. Sec. 951, C. Civ. Proc. 
1895; re-en. Sec. 6699, Rev. C. 1907. 


An order appointing a receiver, made 
before judgment is entered in the action, 
will be vacated when it is made without 
notice to the adverse party, whose time 
to appear in the action has not expired, 
unless it is made to appear to the court 
that there is immediate danger that the 
property or fund, for which a receiver is 
sought, will be removed from the jurisdic- 
tion of the court, or lost, materially in- 
jured, destroyed, or unlawfully disposed 
of. State ex rel. Thornton-Thomas M. Co. 
v. Clancy, 20 Mont. 284, 287, 50 Pac. 852. 

A complaint which merely alleges mis- 
management of the business of a corpora- 
tion, a resolution of the stockholders to 
wind up the business of the company, be- 
cause it was losing money, the refusal of 
the officers to comply with the resolution, 
and that they were wrongfully, fraudu- 
lently, and wilfully carrying on and con- 
tinuing the same, in violation of the reso- 
lution, in order that they might convert 
the proceeds of the business to their own 
benefit, does not state facts sufficient to 
justify the granting of an order appoint- 


ing a receiver, when the application is 
made before judgment and without notice 
to the adverse party who is not in default. 
State ex rel. Thornton-Thomas M. Co. v. 
Clancy, 20 Mont. 284, 287, 50 Pac. 852. 
See, also State ex rel. Johnston v. District 
Court, 21 Mont. 155, 159, 53 Pac. 272. 


A showing that there was imminent 
danger that property in the possession of 
defendant would be removed beyond the 
jurisdiction of the court, and unlawfully 
disposed of, unless a receiver were ap- 
pointed ex parte, is sufficient to give the 
court jurisdiction to appoint such receiver 
without notice of the application therefor. 
State ex rel. Boston & M. C. C. & S. M. 
Co. v. District Court, 22 Mont. 241, 243, 
56 Pac. 281; Id., 22 Mont. 376, 381, 56 
Pac. 687. 


Under this section, authorizing the ex 
parte appointment of a receiver only when 
there is immediate danger of the removal, 
loss, or destruction of the property or 
fund, the burden is on the applicant to 
show that such an exigency exists as to 
authorize the appointment ex parte, and 
when the case is brought before a court 
of review, such showing must affirmatively 
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appear from the record. Benepe-Owen- 
house Co. v. Scheidegger, 32 Mont. 424, 
431, 80 Pac. 1024. 

The appointment of a receiver is an ex- 
traordinary remedy, to be resorted to only 
in cases of emergency. Benepe-Owenhouse 
Co. v. Scheidegger, 32 Mont. 424, 432, 80 
Pac. 1024; Jacobs v. Jacobs Mercantile 
Co., 37 Mont. 321, 334, 96 Pac. 723; Brown 
v. Erb-Harper-Rigney Co., 48 Mont. 17, 
27, 133 Pac. 691. 

To justify the appointment of a receiver 
without notice, it must be made to appear 
that the delay resulting from giving notice 
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would defeat the very right which plain- 
tiff seeks to protect, or imperil the prop- 
erty involved in the litigation. Masterson 
v. Hubbert, 54 Mont. 613, 616, 173 Pace. 
421. 


Necessity of giving notice to adverse 
party of application for appointment of 
receiver, see note in Ann. Cas. 1915C, 897. 

When may notice of application for ap- 
pointment of receiver of growing crops 
be dispensed with, see note in 11 L. R. A. 
(NAS) 9600: 


9303. Appointment of receivers upon dissolution of corporations. 


Upon the dissolution of any corporation, the district court of the county 
in which the corporation carries on its business, or has its principal place 
of business, on application of any creditor of the corporation, or of any 
stockholder or member thereof, may appoint one or more persons to be 
receivers or trustees of the corporation, to take charge of the estate and 
effects thereof, and to collect the debts and property due and belonging to 
the corporation, and to pay the outstanding debts thereof, and to divide 
the moneys and other property that shall remain over among the stock- 
holders or members. 


Pistory. .o0. Sec. 222, p. 04, L. 1877; 
Te-en. Sec. 222, lst Div. Rev. Stat. 1879; 
re-en. Sec. 230, lst Div. Comp. Stat. 1887; 
re-en. Sec. 952, C. Civ. Proc. 1895; re-en. 
Sec. 6700, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 565. . 


affairs and to sell property, but without 
title, which, subject to the trust, vests in 
the stockholders, who, as to its real estate, 
become tenants in common. Barker v. 
Edwards, 259 Fed. 484, 488. 


Under this section the directors of a 
corporation, on dissolution of the same, 
become trustees, with power to settle its 


Appointment of receiver for dissolved 
corporation, see note in L. R. A. 1917D, 
1035. 


9304. Who shall not be appointed. No party, or attorney, or person 
interested in an action can be appointed receiver therein without the 
written consent of the parties, filed with the clerk. If a receiver be 
appointed upon an ex parte application, the court, before making the order, 
may require from the applicant an undertaking, with sufficient sureties, in 
an amount to be fixed by the court, to the effect that the applicant will 
pay to the defendant all damages he may sustain by reason of the appoint- 
ment of such receiver and the entry by him upon his duties, in case the 
applicant shall have procured such appointment wrongfully, maliciously, 
or without sufficient cause; and the court may, in its discretion, at any 
time after said appointment, require an additional undertaking. 


History: En. Sec. 223, p. 94, L. 1877;  stroy the business, and result in great and 


re-en. Sec. 223, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 231, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 953, C. Civ. Proc. 1895; re-en. 
Sec. 6701, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 566. 


Where the appointment of a receiver 
in an action rests solely upon an ex parte 
showing, which upon trial has been found 
wanting in proof to sustain it, the ap: 
pointment ought not to be allowed to 
stand where the proceedings virtually de- 


unjust damage, if the action is not well 
founded, unless the plaintiff assumes ef- 
fectually a position of responsibility to 
answer for such damage, in case the ac- 
tion is found to be “without sufficient 
cause.” Arnold v. Sinclair, 12 Mont. 248, 
278, 29 Pac. 1124. 

This section was designed to provide 
indemnity against wrongful receiverships, 
and has special application to those cases 
in which the appointment was wrongful, 
because the applicant has no right there- 
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to upon the merits; but this fact is not 
determinable anywhere short of trial; 
hence, an adjudication, on a motion to va- 
cate the receivership, that the appoint 
ment was procured wrongfully, malic- 
iously, and without sufficient cause, is not 
an essential prerequisite to an action on 
the undertaking, conditioned as provided 
in this section. Lyon v. United States F. 
& G. Co., 48 Mont. 591, 599, 140 Pac. 86, 
Ann. Cas. 1915D, 1036. 

In an action on an undertaking given 
pursuant to the provisions of this section, 
it is not necessary for the plaintiff to al- 
lege and prove a specific adjudication, in 
the primary suit, that the appointment of 
the receiver was procured wrongfully, ma: 
liciously, or without sufficient cause; or, 
that the receivership has been vacated in 
response to a motion for that purpose. 
Lyon v. United States F. & G. Co., 48 
Mont. 591, 599, 140 Pac. 86, Ann. Cas. 
1915D, 1036. 


PROVISIONAL REMEDIES. 


[Part ITI 


In an action on an undertaking given 
pursuant to the provisions of this section, 
an adjudication that the appointment of 
the receivership was procured wrongfully, 
maliciously, and without sufficient cause, 
may be implied from the final decree in 
the primary suit, adjudging the ownership 
of the property to be in the defendant, the 
plaintiff in the action on the undertaking. 
Lyon v. United States F. & G. Co., 48 - 
Mont. 591, 601, 140 Pac. 86, Ann. Cas.. 
1915D, 1036. 

In an action on an undertaking, con- 
ditioned as prescribed in this section, the 
value of property delivered to the _ re- 
ceiver, but not returned by him, may be 
recovered, though it is not shown that the 
loss was due to his fault, or that it could 
not have occurred without his fault. Lyon 
v. United States F. & G. Co., 48 Mont. 
591, 604, 140 Pac. 86, Ann. Cas. 1915D, 
1036. 


9305. Oath and undertaking. Before entering upon his duties, the 


receiver must be sworn to perform them faithfully, and with one or more 
sureties, approved by the court or judge, execute an undertaking to such 
person, and in such sum as the court or judge may direct, to the effect — 
that he will faithfully discharge the duties of receiver in the action, and 
obey the orders of the court therein. The court may at any time remove 
a receiver, or direct him to give new bonds with new sureties with the 
like effect. Such undertaking may be sued .on as provided in section 504 
of the Political Code. 


History: En. Sec. 224, p. 94, L. 1877; 
re-en. Sec. 224, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 232, 1st Div. Comp. Stat. 1887; 


re-en. Sec. 954, C. Civ. Proc. 1895; re-en. 
Sec. 6702, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 567. 


9306. Powers of receivers. The receiver has, under the control of the 
court, power to bring and defend actions in his own name, as receiver, to 
take and keep possession of the property, to receive rents, collect debts, to 
compound for and compromise the same, to make transfers, and generally 


to do such acts respecting the property as the court may authorize. 


History: En. Sec. 225, p. 94, L. 1877; 
re-en. Sec. 225, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 233, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 955, C. Civ. Proc. 1895; re-en. 
Sec. 6703, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 568. 


The appointment of a receiver for a 
corporation, when coupled with his due 
qualification, invests him with the right 
to sue in behalf of the corporation, and 
suspends the capacity of the corporation 
to sue for the time being; if the receiver 
refuses to bring a necessary action, the 
proper practice requires an application to 
the court for an order directing him to in- 
stitute the action. Boston & M. C. C. & 
S. M. Co. v. Montana O. P. Co., 24 Mont. 
142, 144, 60 Pac. 990. 

Where a receiver was appointed for a 


corporation, but a stay was granted pend- 
ing a hearing in the supreme court, the 
corporation had full power to bring suit 
until the receiver took possession, and 
after his discharge to prosecute to com- 
pletion an action so commenced during the 
stay. Boston & M. ©. C. & S. M. Co. v. 
Montana O. P. Co., 27 Mont. 431, 436, 71 
Pac. 471. 

The appointment of a receiver for a cor- 
poration invests the receiver with the 
right to the possession and control of the 
corporation’s assets, and to the same ex- 
tent suspends the functions of the cor- 
poration. Suits with reference to the trust 
estate must thereafter be prosecuted by 
the receiver, and, to the same extent that 
this power is lodged in the receiver, it is 
withdrawn from the corporation. State 
ex rel, First Trust & Sav. Bank v. Dis- 


206 


Ch. 22, 23] 


trict Court, 50 Mont. 259, 262, 146 Pac. 539. 

The appointment’ of a receiver for a 
corporation does not operate to dissolve the 
corporation, or to transfer the ownership 
of the property involved in the receiver- 
ship. The property still belongs to the 
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corporation, though it is in the hands of 
the receiver to be administered under the 
law. State ex rel. First Trust & Sav. 
Bank .v. District Court, 50 Mont. 259, 262, 
146 Pac. 539. 


9307. Funds—How invested. Funds in the hands of a receiver may be 
invested upon interest, by order of the court; but no such order can be 
made except upon the consent of all the parties to the action. 


History: En. Sec. 226, p. 94, L. 
Te-en. Sec. 226, lst Div. Rev. Stat. 
Te-en. Sec. 234, lst Div. Comp. Stat. 1887; 
Tre-en. Sec. 956, C. Civ. Proc. 1895; re-en. 
Sec. 6704, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 569. 


1877; 
1879; 


Cited or applied as sec. 956, Code Civ. 
Proc., in Babcock v. Maxwell, 21 Mont. 
507, 518, 54 Pac. 943; as sec. 6704, Rev. 
Codes, in Lyon v. United States F. & G. 
Co., 48 Mont. 591, 600, 140 Pac. 86, Ann. 
Cas. 1915D, 1036. 


CHAPTER 23. 


DEPOSIT IN COURT. 


Deposit in Court. 
Money Paid to Clerk Must Be Deposited With County Treasurer. 
Manner of Enforcing the Order. 


Section 9308. 
9309. 
9310. 


9308. Deposit in court. When it is admitted by the pleading, or 
shown upon the examination of a party, that he has in his possession, or 
under his control, any money or other thing capable of delivery, which, 
being the subject of the litigation, is held by him as trustee for another 
party, or which belongs or is due to another party, the court may order 
the same, upon motion, to be deposited in court or delivered to such party, 
upon such conditions as may be just, subject to the further direction of 
the court. 


History: En. Sec. 115, p. 66, Bannack 
Stat.; re-en. Sec. 142, p. 160, 7: 1867; 


Rev. C. 1907. Cal. C. Civ. Proc. Sec. 572. 


xe-en. Sec. 178, p. 61, Cod. Stat. 1871; 
re-en. Sec. 227, p. 95, L. 1877; re-en. Sec. 
227, 1st Div. Rev. Stat. 1879; re-en. Sec. 
235, 1st Div. Comp. Stat. 1887; amd. Sec. 
970, C. Civ. Proc. 1895; re-en. Sec. 6705, 


Who bears loss of funds deposited in 
court awaiting outcome of litigation, see 
note in 2 A, L. R. 463. 

Right to interest on deposit of money 
in court, see note in Ann. Cas. 1912B, 1005. 


9309. Money paid to clerk must be deposited with county treasurer. 
If the money is deposited in court, it must be paid to the clerk, who must 
deposit it with the county treasurer, by him to be held subject to the 
order of the court. For the safe-keeping of the money deposited with the 
treasurer his official bond shall be security. 


History: En. Sec. 228, p. 95, L. 1877; amd. Sec. 971, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 228, 1st Div. Rev. Stat. 1879; Sec. 6706, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 236, 1st Div. Comp. Stat. 1887; Sec. 575. 


9310. Manner of enforcing the order. Where the court has directed 
a deposit or delivery of money, or where a judgment directs a party to 
make a deposit or delivery, or to convey real property, if the direction is 
disobeyed, the court, besides punishing the disobedience as a contempt, 
may, by order, require the sheriff to take, and deposit or deliver the money 
or other personal property, or to convey the real property, in conformity 
with the direction of the court. 


History: En. Sec. 229, p. 95, L. 1877; amd. Sec. 972, C. Civ. Proc. 1895; re-en. 


re-en. Sec. 229, 1st Div. Rev. Stat. 1879; Sec. 6707, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 237, lst Div. Comp. Stat. 1887; Sec. 574. 
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CHAPTER 24. 


MISCELLANEOUS PROVISIONS. 


Section 9311. Arrest, Injunction, and Attachment—When Not to Be Granted To- 
gether—When Motions to Be Decided. 
9312. Defendant Interposing Counterclaim Entitled to Same Provisional 
Remedies as Plaintiff, 


9311. Arrest, injunction, and attachment—When not to be granted 
together—When motions to be decided. Where an application for an 
order of arrest, an injunction order, and writ of attachment, or two of 
them, is made, in the same action, against the same defendant, and it 
satisfactorily appears that, under the particular circumstances of the case, 
two or all of them are not necessary for the plaintiff’s security, the court 
or judge may, in its or his discretion, require the plaintiff to elect between 
them. Where an application is made to obtain, vacate, modify, or set 
aside an order of arrest, injunction order, or writ of attachment, the court 
or judge must finally decide the same, within twenty days after it is sub- 
mitted for decision. 


Related section: 9251. 
History: En. Sec. 980, C. Civ. Proc. 1895; re-en. Sec. 6708, Rev. C. 1907. 


9312. Defendant interposing counterclaim entitled to same provisional 
remedies as plaintiff. Where the defendant interposes a counterclaim, and 
thereupon demands an affirmative judgment against the plaintiff, his right 
to a provisional remedy is the same as in an action brought by him against 
the plaintiff, for the cause of action stated in the counterclaim, and 
demanding the same judgment; and for the purpose of applying to such a 
case the provisions of sections 9193 to 9311 of this code, the defendant is 
deemed the plaintiff, the plaintiff is deemed the defendant, and the counter- 
claim so set forth in the answer is deemed the complaint. 


History: En. Sec. 981, C. Civ. Proc. Gilchrist v. Hore, 34 Mont. 443, 447, 87 
1895; re-en. Sec. 6709, Rev. C. 1907. Pac. 443. 

Cited or applied as section 981, Code of 

The provisions of this section are ap- Civil Procedure, in State ex rel. Heinze 

plicable to provisional remedies in civil v. District Court, 28 Mont. 227, 233, 72 
actions, and not to questions of pleading. Pac. 613. 


CHAPTER 25. 
JUDGMENT IN GENERAL. 


Section 9313. Judgment Defined. 
9314. Judgment May Be for or Against One of the Parties. 
9315. The Judgment May Be Against One Party and Action Proceed as to 
Other. 
9316. The Relief to Be Awarded to the Plaintiff. 
9317. Action May Be Dismissed or Nonsuit Entered. 
9318. All Other Judgments Are on the Merits. 
9319. Judgment for or Against Married Woman. . 
9320. Effect of Judgment Dismissing Complaint. 
9321. Judgment for Costs, Duty:of Court to Render, When. 


9313. Judgment defined. A judgment is the final determination of the 
rights of the parties in an action or proceeding. 


History: En. Sec. 117, p. 67, Bannack  re-en. Sec. 230, p. 95, L. 1877; re-en. Sec. 
Stat.; re-en. Sec. 144, p. 161, L. 1867; 230, 1st Div. Rev. Stat. 1879; re-en. Sec. 
re-en. Sec. 180, p. 62, Cod. Stat. 1871; 238, 1st Div. Comp. Stat. 1887; re-en. Sec. 
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1000, C. Civ. Proc. 1895; re-en. Sec. 6710, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 577. 


If, after a decree in equity has been en- 
tered, no further questions could come 
before the court except such as are nec- 
essary for carrying the decree into effect, 
it is final, within the meaning of the 
eode. Arnold v. Sinclair, 11 Mont. 556, 
564, 29 Pac. 340, 28 Am. St. Rep. 489; 
Bryant v. Davis, 22 Mont. 534. 538, 57 
Pac. 143. 

An order of court sustaining a defend- 
ant’s motion for judgment on the plead- 
ings is a judgment rendered in defendant’s 
favor. Whitbeck v. Montana Central Ry. 
Co., 21 Mont. 102, 106, 52 Pac. 1098. 


A judgment declaring a trust and re- 
moving the trustee is a final order, not- 
withstanding that it directs the trustee 
to file an inventory and an account of all 
property received by him as trustee. Bry- 
ant v. Davis, 22 Mont. 534, 538, 57 Pace. 
143. 


Decrees in equity are judgments within 
the meaning of this section, and are, so 
far as they award a recovery of money, 
in nowise different from judgments at 
law. Raymond v. Blancgrass, 36 Mont. 
449, 458, 93 Pac. 648, 15 L. R. A. (N. 8S.) 
976; State ex rel. Happel v. District Court, 


JUDGMENT IN GENERAL, 


[9314 


38 Mont. 166, 172, 99 Pac. 291, 129 Am. 
St. Rep. 636, 35 L. R. A. (N. 8.) 1098. 

An order entered in the minutes of the 
court sustaining a demurrer to the com- 
plaint, and directing a dismissal of the 
action, is not a judgment. Pentz v. Cors- 
cadden, 49 Mont. 581, 144 Pac. 157. 


Where an affidavit has been filed in sup- 
port of a motion to modify a decree of 
divorce, an order overruling a motion to 
strike such affidavit is not an ‘‘appealable 
order” nor a “judgment,” within the mean- 
ing of this section. Weed v. Weed, 55 
Mont. 599, 600, 179 Pac. 827. 

Cited or applied as section 230, First 
Division Revised Statutes 1879, in Freder- 
icks v. Davis, 6 Mont. 460, 13 Pac. 125; 
as section 1000, Code of Civil Procedure, 
in State ex rel. Weinstein Co. v. District 
Court, 28 Mont. 445, 449, 72 Pac. 867; For- 
rester v. Boston & M. C. & 8S. M. Co., 29 
Mont. 397, 408, 74 Pac. 1088; 76 Pac. 211; 
as section 6710, Revised Codes, in Con- 
solidated Gold & Sapphire Min. Co., v. 
Struthers, 41 Mont. 565, 570, 111 Pace. 
152; Peterson v. City of Butte, 44 Mont. 
129, 133, 120 Pac. 231; In re Roberts’ Es- 
tate, 48 Mont. 40, 42, 1385 Pac. 909. 


For text treatment of “judgment,” see 
Cal. Jur. and 15 R. C. L. 554, 


9314. Judgment may be for or against one of the parties. Upon the 


rendition of any judgment, if it shall be shown that one or more of the 
defendants against whom the judgment is to be rendered are principal 
debtors, and others of the said defendants are sureties of such principal 
debtor, the court may order the judgment so to state, and upon the 
issuance of an execution upon such judgment, it shall direct the sheriff to 
make the amount due thereon out of the goods and chattels, lands and 
tenements of the principal debtor or debtors, or, if sufficient thereof 
cannot be found within his county to satisfy the same, then that he levy 
and make the same out of the property, personal or real, of the judgment 
debtor who was surety. 

Judgment may be given for or against one or more of several plain- 
tiffs, and for or against one or more of several defendants; and it may, 
when the justice of the case requires it, determine the ultimate rights of 
the parties on each side, as between themselves. 


History: Ap. p. Sec. 118, p. 67, Bannack 
Stat.; re-en. Sec. 145, p. 161, L. 1867; 
re-en. Sec. 181, p. 62, Cod. Stat. 1871; 
re-en. Sec. 231, p. 95, L. 1877; re-en. Sec. 
231, Ist Div. Rev. Stat. 1879; re-en. Sec. 
239, Ist Div. Comp. Stat. 1887; re-en. Sec. 
1001, C. Civ. Proc. 1895; re-en. Sec. 6711, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 578. 


This section refers to the rendition of 
judgments upon obligations the makers of 
which signed in fact as principal and 
surety, and not to judgments upon those 
on which the makers are all principals. It 


Code Civ. Proc.—14 


also applies to cases in which the parties 
whose rights are to be determined are be- 
fore the court, and not to cases in which 
judgment is sought, at the option of the 
plaintiff, against one of the _ obligors. 
Brownlee v. Young, 25 Mont. 38, 40, 63 
Pace 08. 

Cited or applied as section 1001, Code 
of Civil Procedure, in Gilchrist v. Hore, 
34 Mont. 443, 447, 87 Pac. 443; as section 
6711, Revised Codes, in Logan vy. Billings 
& Northern R. Co., 40 Mont. 467, 471, 107 
Pac. 415; Chealey v. Purdy, 54 Mont. 489, 
494, 171 Pac. 926. 
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When judgments against principals bind 
agents, sureties or indemnitors, see notes 
in 83 Am. Dec. 380; 33 Am. Rep. 802. 

When judgment against trustee binds 
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beneficiary, see notes in 34 Am. Dec. 722; 
73 A. S. R. 164. 

Right of judgment against surety where 
action fails against principal, see note in 
5 A. L. BR. 594. 


9315. Judgment may be against one party and action proceed as to 


other. 


In an action against several defendants, the court may, in its 


discretion, render judgment against one or more of them, leaving the 
action to proceed against the others, whenever a several judgment is 


proper. 


_ Related sections: 9089, 9121, 9289. 
History: Sec. 6712, Rev. C. 1907. 
C. Civ. Proc. Sec. 579. 


Note.—Sections 9315 and 9316 were en- 
acted as sections 119 and 120, p. 67, Ban- 
nack Statutes; re-enacted as sections 146 
and 147, p. 161, Laws of 1867; re-enacted 
as sections 182 and 183, p. 62, Codified 
Statutes 1871; re-enacted as sections 232 
and 233, p. 96, Laws of 1877; re-enacted 
as sections 232 and 233, First Division Re- 
vised Statutes 1879; re-enacted as sections 
240 and 241, First Division Compiled Stat- 
utes 1887; re-enacted as sections 1002 and 
1003, Code of Civil Procedure 1895; re- 
enacted as sections 6712 and 6713, Revised 
Codes 1907. 


Where several parties are sued as as- 
signees for the benefit of creditors, and a 
partnership is alleged to exist between 
them, and it appeared from the findings 
that the assignment was not to thg firm 
but to one of the partners indtvidually, a 
judgment may be properly entered against 
the individual partner and the action dis- 
missed as to the others. Knatz v. Wise, 
16 Mont. 555, 557, 41 Pac. 710. See Logan 
v. Billings & Northern Ry. Co., 40 Mont. 
467, 471, 107 Pac. 415. . 

Where several defendants are jointly 


Cal. 


and severally liable, the district court may 
enter judgment against one or more of 
them, leaving the action proceed against 
the others. State ex rel. Steifel v. Dis- 
trict Court, 37 Mont. 298, 302, 96 Pae. 
337. 

The plaintiff, in an action against a rail- 
way company and one of its employees, 
for injuries caused to him in being ejected 
from a freight train by one of the com- 
pany’s brakemen, has the option to pro- 
ceed against either or both of the defend- 
ants by whose concurrent negligence the 
wrong was done. Golden v. Northern Pa- 
cific Ry. Co., 39 Mont. 435, 444, 104 Pace. 
549, 188 Ann. Cas. 886, L. R. A. 34 (N. 8.) 
115. See, also, Rand v. Butte Electric Ry. 
Co., 40 Mont. 398, 407, 107 Pacha 
Knuckey v. Butte Electric Ry. Co., 41 
Mont, 314, 320, 109 Pac. 979; Verlinda v. 
Stone & Webster Eng. Corp., 44 Mont. 
223, 234, 119 Pac. 573; Grorud v. Lossl, 
48 Mont. 274, 280, 136 Pac. 1069; Cheno- 
weth v. Great Northern Ry. Co., 50 Mont. 
481, 484, 148 Pac. 330. 

Cited or applied as section 232, p. 96, 
Laws 1887, in Conklin v. Fox, 3 Mont. 208, 
as section 6712, Revised Codes, in Jenkins 
v. Carroll, 42 Mont. 302, 308, 112 Pae. 
1064; Chealey Vv. Purdy, 54 Mont. 489, 
494, 171 Pac. 926. 


9316. Relief to be awarded to plaintiff. The relief granted to the 
plaintiff, if there be no answer, cannot exceed that which he shall have 


demanded in his complaint; 


but in any other case the court may grant 


him any relief consistent with the case made by the complaint and 


embraced within the issue. 


History: Sec. 6713, Rev. C. 1907. See 
also history of Sec. 9315. Cal. C. Civ. 
Proc. Sec. 580. 


The rule is well established in this jur- 
isdiction, both by the statute and the num- 
erous decisions of the supreme court, that, 
if upon the facts stated, from any point 

of view, the plaintiff is entitled to relief, 
the complaint will be sustained. Morse v. 
Swan, 2 Mont. 306, 309; Gillett v. Clark, 
6 Mont. 190, 192, 9 Pace. 823; Leopold v. 
Silverman, 7 Mont. 266, 286, 16 Pac. 580; 
Davis v. Davis, 9 Mont. 267, 275, 23 Pac. 
715; Kleinschmidt v. Steele, 15 Mont. 181, 
188, 38 Pac. 827; State ex rel. Russel v. 


Tooker, 18 Mont. 540, 547, 46 Pac. 530, 
34 L. R. A. 315; Merk v. Bowery Min. Co., 
31 Mont. 298, 308, 78 Pac. 519; Donovan 
v. McDevitt, 36 Mont. 61, 65, 92 Pace. 
49; Raymond v. Blancgrass, 36 Mont. 449, 
457, 93. Pace, 648,15 L, ROA. Gea 
976. Anaconda Copper Min. C. v. Thomas, 
48 Mont. 222, 225, 137 Pac. 380; Hicks v. 
Rupp, 49 Mont. 40, 43, 140 Pac. 97, Hamil-' 
ton v. Hamilton, 51 ‘Mont. 509, 521, 154 
Pac.:717, 

A prayer in the complaint for aiehs other 
and further relief as may be meet and 
agreeable to equity and good conscience 
warrants the granting of any relief to 
which plaintiff is entitled on the allega- 


210 


tions and proof. Merk v. Bowery Min. 
Co., 31 Mont. 298, 308, 78 Pac. 519. 

When there is appearance and answer 
by the defendant, any relief may be 
awarded which is consistent with the com- 
plaint and embraced within the issues, but 
the award may not extend further in any 
case. Merk v. Bowery Min. Co., 31 Mont. 
298, 308, 78 Pac. 519; Consolidated Gold 
&-Sapphire Min. Co., 41 Mont. 565, 570, 
Sremeac. 52. 

Informality of the prayer in a com- 
plaint, or the total absence of one, not 
being one of the defects named in section 
9131, a demurrer for that reason should 
not be sustained, notwithstanding the pro- 
visions of this section. Donovan v. Me- 
- Devitt, 36 Mont. 61, 66, 92 Pac. 49. 

Where, in a foreclosure suit, the prin- 
cipal defendants enter into a stipulation 
that the judgment may be entered against 
them”in accordance with the prayer of the 
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complaint, it is error for the court to di- 
rect, in its decree, not only the sale of the 
property and the application of the pro- 
ceeds to the satisfaction of the mortgages, 
but also the application of the surplus to 
the satisfaction of judgments set up in 
the plaintiff’s replication to the answer of 
another defendant, holding liens on the 
property. Manuel v. Turner, 86 Mont. 512, 
518, 93 Pac. 808. 

Though a complaint has no formal 
prayer for judgment, it is sufficient if it 
contains an allegation showing the limits 
of the plaintiff’s claim, as such an allega- 
tion serves the same practical purpose as 
a formal prayer for judgment. Pearce v. 
Butte Electric Ry. Co., 41 Mont. 304, 307, 
109 Pac. 275. 

Cited or, applied as section 6713, Re- 
vised Codes, in Bush v. Baker, 51 Mont. 
326, 334, 152 Pac. 750. 


9317. Action may be dismissed or nonsuit entered. An action may be 
dismissed or a judgment of nonsuit entered in the following cases: 

1. By the plaintiff himself, at any time before trial, upon.payment of 
eosts; provided, a counterclaim has not been made, or affirmative relief 


sought by the answer of the defendant. 


If a provisional remedy has 


been allowed, the undertaking must thereupon be delivered by the clerk to 
the defendant, who may have his action thereon. 
2. By either party upon the written consent of the other; 
3. By the court, when the plaintiff fails to appear on the trial, and 
the defendant appears and asks for the dismissal; 
4. By the court, when, upon the trial and before the submission of the 


ease, the plaintiff abandons it; 


5. By the court, upon motion of the defendant, when, upon the trial, 
the plaintiff fails to prove a sufficient case for the jury; 

6. By the court, when, after verdict or final submission, the party 
entitled to judgment neglects to demand and have the same entered for 


more than six months; 


7. No action heretofore or hereafter commenced shall be further 


prosecuted, and no further proceedings shall be had therein, and all 
actions heretofore or hereafter commenced shall be dismissed by the court 
in which the same shall have been commenced, on its own motion, or on the 
motion of any party interested therein, whether named in the complaint 
as a party or not, unless summons shall have been issued within one year, 
and served and return made within three years after the commencement 
of said action, or unless appearance has been made by the defendant or 
defendants therein within said three years. The dismissal mentioned in 
‘the first two subdivisions is made by entry in the clerk’s register. 


History: En. Sec. 121, p. 67, Bannack The term 
Stat.; re-en. Sec. 148, p. 161, L. 1867; entire action 


“ease” does not include the 
stated in the complaint. 


re-en. Sec. 184, p. 63, Cod. Stat. 1871; 
re-en. Sec. 234, p. 96, L. 1877; re-en. Sec. 
234, lst Div. Rev. Stat. 1879; re-en. Sec. 
242, lst Div. Comp. Stat. 1887; amd. Sec. 
1004, C. Civ. Proc. 1895; re-en. Sec. 6714, 
Rev. C. 1907. Cal. C. Civ. Prc-. Sec. 581. 


Gans v. Woolfolk, 2 Mont. 458, 462. 

The action of the court in granting a 
nonsuit, upon the ground that the plain- 
tiff has failed to prove a sufficient case 
for a jury, is as much a decision upon a 
matter of law as its action in sustaining a 
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demurrer to a pleading. Such a decision 
does not come within the meaning of 
trial as defined by the code. Kleinschmidt 
v. McAndrews, 4 Mont. 8, 34, 5 Pac. 281. 

When the evidence on the part of the 
plaintiff does not tend to establish the 
cause of action stated in the complaint, 
the court may direct a verdict, or take the 
case from the jury and enter a judgment 
of nonsuit. Whether the court pursued 
one course or the other, the result is the 
same; for, though the court directs the 
return of a formal verdict, the result is 
nothing more than a determination of the 
case by the court; the jury performing no 
other office than that of giving form to 
the court’s conclusion. McKay v. Montana 
Union Ry. Co., 13 Mont. 15, 19, 31 Pac. 
999; Consolidated Gold & Sapphire Min. 
Co. v. Struthers, 41 Mont. 565, 572, 111 
Pac. 152. 

Plaintiff in a partition suit could not 
dismiss his action after answer filed set- 
ting up defendant’s interests in lands in 
question, since such answer sought affirma- 
tive relief. State ex rel. Cornue v. Lind- 
say, 24 Mont. 352, 357, 61 Pac. 883. 

A plaintiff may dismiss or discontinue 
an action where no judgment other than 
for costs can be recovered against him 
by the defendant, but when, under the 
pleadings and evidence relevant thereto, 
such other judgment may be recovered, 
the plaintiff will not be permitted, as of 
course, to dismiss or discontinue. State 
ex rel. Cornue v. Lindsay, 24 Mont. 352, 
358, 61 Pac. 883. 

Where a receiver had been appointed, 
plaintiff could not dismiss his action until 
payment of such recéiver’s compensation, 
since such expense is a taxable cost on 
the losing party. State ex rel. Cornue v. 
Lindsay, 24 Mont. 352, 358, 61:Pac. 883; 
overruled in Miller v. Northern Pacific 
Ry. Co., 30 Mont. 289, 296, 76 Pac. 691. 


An entry noting the filing of an agree- 
ment to dismiss is not a dismissal from 
which an appeal can be taken. Kinman 
v. Scheuer, 30 Mont. 73, 74, 75 Pac. 690. 

Under subdivision 1 of this section, the 
payment of defendant’s costs is not a 
prerequisite to the exercise of plaintiff’s 
right to dismiss the action. Miller v. 
Northern Pacific Ry. Co., 30 Mont. 289, 
293, 76 Pac. 691; State ex rel. Cornue v. 
Lindsay, 24 Mont. 352, 61 Pac. 883, over- 
ruled. 

A plaintiff may, at any time before 
trial, file a praecipe with the clerk for 
the dismissal of the action, and direct the 
clerk to enter dismissal on the register of 
actions, and when such acts have been 
performed the case is dismissed, and has 
passed entirely beyond the jurisdiction of 
the court, except for the purpose of en- 
tering a judgment for costs in favor of 
the defendant under section 9321, if the 
defendant so demands. Miller v. North- 
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ern Pacific Ry. Co., 30 Mont. 289, 296, 76 
Pac. 691; State ex rel. Cornue v. Lindsay, 
24 Mont. 352, 61 Pac. 883, overruled. 

The argument and submission to the 
district court of a motion for judgment 
on the pleadings, on the ground that de- 
fendant’s answer contained allegations of 
new matter which were admitted by 
plaintiffs failure to reply, is a “trial” 
within the meaning of subdivision 1 of 
this section. State ex rel. Mont. C. Ry. 
Co. v. District Court, 32 Mont. 37, 41, 79 
Pac. 546. See, also, State ex rel. Carleton 
v. District Court, 33 Mont. 138, 146, 152, 
82 Pac. 789, 8 Ann. Cas. 752. 


The mere entry in the minutes of the 
court of an order that an action “is dis- 
missed without prejudice, as per praecipe 
filed” by plaintiff, is not a final judgment 
from which an appeal les, but is simply 
an order upon which a judgment of dis- 
missal and for costs could have been en- 
tered. State ex rel. Mont. C. Ry. Co. v. 
District Court, 32 Mont. 37, 44, 79 Pace. 
546. 

Where more than six months had elapsed 
after an order sustaining a motion to dis- 
miss an appeal from a justice’s court, and 
respondent had neglected to demand and 
have entered a judgment in accordance 
with such ruling, as required by subdi- 
vision 6 of this section, it was error to 
deny a motion to dismiss the case and to 
render judgment dismissing the appeal. 
Franzman v. Davies, 32 Mont. 251, 254, 80 
Pae. 251. 

The regularity of the proceedings in a 
case anterior to judgment cannot be re- 
viewed except on appeal from the judg- 
ment or an order denying a new trial, 
Ferguson v. Parrott, 36 Mont. 352, 354, 
92 Pac. 965. 

The words ‘final submission,” found in 
subdivision 6 of this section, mean a sub- 
mission which is the equivalent of the 
return of a verdict; or, in other words, 
they refer to that state of the case when 
a judgment may rightfully be demanded 
as of course. State ex rel. Stiefel v. Dis- 
trict Court, 37 Mont. 298, 300, 96 Pae. 
337; State ex rel. Kohl v. District, Court, 
46 Mont. 348, 354, 128 Pac. 582. 

Subdivision 6 of this section is manda- 
tory, notwithstanding the use of the word 
“may” in the first sentence of the section. 
State ex rel. Stiefel v. District Court, 37 
Mont. 298, 304, 96 Pac. 337. 

Subdivision 6 of this section was en- 
acted for the benefit of the defeated or 
defaulting party, and to prevent the sus- 
pension over his head of an action which 
should be ended; the policy of the law is 
to put an end to litigation at the earliest 
practical moment. State ex rel. Stiefel v. 
District Court, 37 Mont. 298, 304, 96 Pac. 
337. 

A motion for a nonsuit will be sustained 
where, upon the facts proved, the plaintiff 
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is not entitled to any relief. Hoskins v. 
Northern Pacific Ry. Co., 39 Mont. 394, 
403, 102 Pac. 988. 

Independently of the provisions of this 
section, a court has power to dismiss an 
action whenever it appears that the plain- 
tiff has, without sufficient excuse, failed 
to prosecute it to final judgment. State 
Savings Bank v. Albertson, 39 Mont. 414, 
421, 102 Pac. 692. 

This section applies to both plaintiffs 
and defendants, and the action of the 
court is in the nature of a penalty. Pullen 
eras of Butte, 45 Mont. 46, 57, 121 Pace. 

In an action against a city for injuries 
claimed to have resulted from a defective 
sidewalk, where no judgment was entered 
within six months on a verdict in favor of 
the defendant, and plaintiff thereupon 
procured a judgment to be entered dis- 
missing the action under this section, the 
said judgment was not one on the merits, 
and did not bar another action for the 
same cause. It was not necessary that the 
judgment should have dismissed the action 
without prejudice, and the court could not 
have enlarged the rights of the plaintiff 
by inserting therein a notation that the 
cause was dismissed in that form. Pullen 
v. City of Butte, 45 Mont. 46, 57, 121 Pace. 
878. 

It is only after verdict, or final submis- 
sion equivalent thereto, that a cause may 
be dismissed for failure to have judgment 
entered for more than six months. State 
ex rel. Kohl v. District Court, 46 Mont. 
348, 354, 128 Pac. 582. 

In the case of a default, final submission 
has not been reached until formal entry of 
the default; hence, where no such formal 
entry has been made, there has been no 
final submission, and the court cannot be 
compelled to dismiss the cause. State ex 
rel. Kohl v. District Court, 46 Mont. 348, 
355, 128 Pac. 582. 

Subdivision 6 of this section, which is 
mandatory in character, requires dismissal 
of an action, not when the party simply 
fails, without fault on his part, to act 
within time, but only when he is guilty of 
negligence in not acting. Rule v. Butori, 
49 Mont. 342, 344, 141 Pac. 672. 


Where neither the party entitled to 
judgment nor his attorney, both of whom 
were non-residents, knew that a decision 
had been rendered until after the expira- 
tion of six months, and the clerk of court 
not only failed in his duty to notify 
counsel thereof, as required by a custom 
prevailing in his court, which was relied 
on by the latter, but neglected to obey 
the court’s specific order in that regard, 
failure to have judgment entered within 
time was not cause for dismissal of the 
action under subdivision 6 of this section. 
Rule v. Butori, 49 Mont. 342, 346, 141 
Pac. 672. 


JUDGMENT IN GENERAL, 


[9317 


Where all the parties to a water right 
suit were equally neglectful in failing to 
have judgment entered for about eight 
years after rendition thereof, the trial 
court properly denied a motion to dismiss, 
inasmuch as by dismissal the respective 
rights of the parties settled in said judg- 
ment would have been left unsettled and 
the controversy renewed, contrary to the 
design of subdivision 6 of this section. 
Joyce v. McDonald, 51 Mont. 163, 166, 
149 Pac. 953. 

Subdivision 5 of this section refers to a 
ease in which the plaintiff has tendered 
some evidence in support of the complaint, 
but the evidence is legally insufficient ta 
sustain a verdict, and this insufficiency 
may arise from the inherent weakness of 
the testimony itself. McIntyre v. North- 
ern Pacific Ry. Co., 56 Mont. 43, 50, 180 
Pacs.O71; 

In an action for the balance due under 
a contract and for the foreclosure of a 
mechanic’s lien, where the plaintiff failed 
to obtain a valid judgment against the 
defaulting defendant by reason of the 
entry of a void judgment against said de- 
fendant, it was held that such failure did 
not constitute neglect within the meaning 


- of this section as to the dismissal of action 


where the party entitled to judgment 
neglects to have the same entered within 
six months, nor does such void judgment 
constitute a bar to a further prosecution 
of the action. Soliri v. Fasso, 56 Mont. 
400, 407, 185 Pac. 322. 

Where the plaintiff fails to be present 
at the trial and offer evidence in support 
of allegations of the complaint, which 
were traversed by the answer, constitutes 
an abandonment of the cause and author- 
izes the court to render a judgment of 
dismissal or nonsuit. Sell v. Sell, 58 Mont. 
329, 332, 193 Pac. 561. 


Where the clerk of the district court 
entered a final decree in a foreclosure 
suit, though the court had done no more 
than lodged with him its findings of fact 
and conclusions of law, there was no ren- 
dition of judgment, entry of which the 
successful party could demand, and hence 
his failure to demand it within six months 
after the clerk’s unauthorized entry there- 
of did not constitute that neglect which 
warrants dismissal of the action. Security 
Trust etc. v. Reser, 58 Mont. 501, 193 
Pac. 532. 

Cited or applied as section 242, First 
Division Compiled Statutes 1887, in Carron 
v. Clark, 14 Mont. 301, 36 Pac. 178; as 
section 1004, Code of Civil Procedure, in 
State ex rel. Reins v. District Court, 22 
Mont. 449, 457, 57 Pac. 89, 145, 74 Am. 
St. Rep. 618; Glass v. Basin & Bay State 
Min. Co., 34 Mont. 88, 94, 85 Pac. 746; 
as section 6714, Code of Civil Procedure, 
in Glass v. Basin & Bay State Min. Co., 
35 Mont. 567, 571, 90 Pac. 753. 
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Compulsory granting of nonsuit, see note 
in 24 Am. Dec. 620. 

Effect of nonsuit as res judicata, see 
note in 49 A. S. R. 831. 

Dismissal of action by agreement as res 
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judicata, see notes in 13 Ann. Cas. 655; 
L. R. A. 1918B, 5285. 

Meaning of word ‘‘case” as used in sense 
of action or proceeding, see note in 21 
Ann. Cas. 667. 


9318. All other judgments are on the merits. In every case, other 
than those mentioned in the last section, judgment must be rendered on 


the merits. 


History: En. Sec. 122, p. 68, Bannack 
Stat.; re-en. Sec. 149, p. 162, L. 1867; 
re-en., Sec. 185, p. 63, Cod. Stat. 1871; 
re-en. Sec. 235, p. 96, L. 1877; re-en. Sec. 
235, 1st Div. Rev. Stat. 1879; re-en. Sec. 
243, lst Div. Comp. Stat. 1887; re-en. Sec. 
1005, C. Civ. Proc. 1895; re-en. Sec. 6715, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 582. 


A judgment must show of itself, or by 
the aid of the judgment-roll, that it con- 
eludes the merits of the controversy. 
Glass v. Basin & Bay State Min. Co., 34 
Mont. 88, 95, 85 Pac. 746. 


For a judgment on the pleadings to 
constitute a judgment on the “merits,” it 
must determine the merits of the contro- 
versy, as distinguished from the merits of 
the pleading attacked. Glass v. Basin & 
Bay State Min. Co., 35 Mont. 567, 571, 90 
Pac. 753. . 

Cited or applied as section 243, First 
Division Compiled Statutes 1887, in Klein- 
schmidt v. Binzel, 14 Mont. 31, 61, 35 
Pac. 460, 43 Am. St. Rep. 604. 


9319. Judgment for or against married woman. Judgment for or 
against a married woman may be rendered and enforced as if she were 


single. 
History: En. Sec. 1006, C. Civ. Proc. 
1895; re-en. Sec. 6716, Rev. C. 1907. 


Judgments against married women, see 
notes in 50 Am. Dec, 599; 134 A. S. R. 927. 


9320. Effect of judgment dismissing .complaint. A final judgment 
dismissing the complaint, either before or after a trial, does not prevent 
a new action for the same cause of action, unless it expressly declares, or 
it appears by the judgment-roll, that it is rendered upon its merits. 


History: En. Sec. 1007, C. Civ. Proc. 
1895; re-en. Sec. 6717, Rev. C. 1907. 


This section emphasizes the fact that 
the final disposition of an action on a 
dismissal thereof is accomplished by a 
judgment. State ex rel. Mont. C. Ry. Co. 
v. District Court, 32 Mont. 37, 44,-79 Pac. 
546. 

This section means that judgments of 
dismissal, whether included in the enum- 
eration in section 9317 or not, shall not be 
a bar to another action upon the same 
cause of action, unless rendered on the 
merits, which fact must be expressly de- 
clared upon the face of the judgment or 
appear from the judgment-roll. Glass v. 
Basin & Bay State Min. Co., 34 Mont. 88, 
‘95, 85 Pac. 746. 

The decision of the supreme court on a 
former appeal that a judgment on the 
pleadings is the same as a judgment on 
demurrer, and that a judgment, relied on 
as res adjudicata, showed upon its face 
that it belonged to the class referred to 
in this section, when it declares that a 
final judgment dismissing a complaint is 
not a bar to a new action on the same 
cause of action “unless it expressly de- 


clares, or it appears by the judgment-roll, 
that it is rendered upon its merits,” con- 
stitutes the law of the case on a subse- 
quent appeal. Glass v. Basin & Bay State 
Min. Co., 35 Mont. 567, 571, 90 Pac. 753. 

A judgment of dismissal is not a bar 
to another action upon the same cause of 
action, unless rendered on the merits, 
which fact must appear either by express 
declaration upon the face of the judgment, 
or elsewhere, from the judgment-roll. 
Glass v. Basin & Bay State Min. Co., 35 
Mont. 567, 574, 90 Pac. 753. 

Where plaintiff brought an action in 
the federal courts against a street-railway 
company to recover damages for personal 
injuries, and the judgment in that court - 
recited that, after the impaneling of a 
jury, evidence was submitted by both 
parties, and at its conclusion a verdict 
was directed in favor of defendant, and 
plaintiff subsequently instituted suit in 
the state court on the same cause of action 
against the same defendant, the judgment 
in the federal court was upon the merits, 
and a bar to the action in the state court. 
Dunseth v. Butte Electric Ry. Co., 41 
Mont. 14, 22, 108 Pac. 567, 21 Ann. Cas. 
1258. 
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Cited or applied as section 6717, Re- 
vised Codes, in State ex rel. American Ss. 
& R. Co. v. District Court, 46 Mont. 384, 
390, 128 Pac. 583. 


9321. Judgment for costs, duty of court to render, when. 


JUDGMENT BY DEFAULT, 


[9321, 9322 


Judgment based on failure of plaintiff’s 
proof as bar to subsequent suit on same 
cause of action, see note in 9 Ann. Cas. 
187. 


Upon the 


dismissal or disposition of an action in which the court has jurisdiction of 
the subject-matter of the action, it is the duty of the court to render such 


judgment for costs. 


History: En. Sec. 18, p. 54, L. 1874; 
re-en. Sec. 819, Rev. Stat. 1879, p. 191; 
re-en. Sec. 244, ist Div. Comp. Stat. 1887; 
amd. Sec. 1008, C. Civ. Proc. 1895; re-en. 
Sec. 6718, Rev. C. 1907. 


Where a plaintiff elects to stand on his 
complaint after demurrer sustained, it is 
the duty of the court to render judgment 
against him for costs so as to place him 


in a position to appeal; and where the 
plaintiff is compelled to ask the court to 
enter such judgment, it is not such a 
consent to the judgment as to debar him 
of the right to appeal. Stevenson v. Mat- 
teson, 138 Mont. 108, 110, 32 Pac. 291. 

Cited or applied as section 1008, Code 
of Civil Procedure, in Miller v. Northern 
Pacific Ry. Co., 30 Mont. 289, 291, 76 
Pac. 691. 


CHAPTER 26. 
JUDGMENT BY DEFAULT. 
. Section 9322. In What Cases Judgment by Default May Be Entered. 


9322. In what cases judgment by default may be entered. Judgment 
may be had, if the defendant fail to answer the complaint or to challenge 
the jurisdiction of the court, as follows: 

1. In an action arising upon contract for the recovery of money or 
damages only, if no answer, demurrer, motion, or special appearance, 
coupled with a motion, has been filed with the clerk of the court within 
the time specified in the summons, or such further time as may have been 
granted, or no motion to quash or set aside the service of summons, or to 
challenge the jurisdiction of the court, has been made and filed, the clerk, 
upon application of the plaintiff, must enter the default of the defendant, 
and immediately thereafter enter judgment for the amount specified in 
the complaint, including the costs, against the defendant, or against one 
or more of several defendants, in the cases provided for in section 9121. 

2. In other actions, if no answer, demurrer, motion, or special appear- 
ance, coupled with a motion, has been filed with the clerk of the court 
within the time specified in the summons, or such further time as may have 
been granted, or within twenty days after a motion to quash or set aside 
the service of summons, or any motion challenging the jurisdiction of the 
court, has been denied, the clerk must enter the default of the defendant ; 
and thereafter the plaintiff may apply for the relief demanded in the 
complaint. If the taking of an account, or the proof of any fact, is 
necessary to enable the court to give judgment, or to carry the judgment 
into effect, the court may take the account or hear the proof; or may, in 
its discretion, order a reference for that purpose. And where the action 
is for the recovery of damages, in whole or in part, the court may order 
the damages to be assessed by a jury; or if, to determine the amount of 
damages, the examination of a long account be involved, by a reference, 
as above provided. - 
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"3. In an action where the service of summons was by publication, the 
plaintiff, upon the expiration of the time for answering, may, upon proof 
of the publication, and that no answer or motion to quash or set aside the 
service of summons, or motion to challenge the jurisdiction of the court, 
has been filed, apply for judgment; and the court must thereupon require’ 
proof to be made of the demand mentioned in the complaint; and if the 
defendant be not a resident of the state, must require the plaintiff, or his 
agent, to be examined on oath respecting any payments that may have 
been made to the plaintiff, or to anyone for his use, on account of such 
demand, and may render judgment for the amount for which he is entitled 


to recover. 


History: En. Sec. 150, p. 162, L. 1867; 
re-en. Sec. 186, p. 63, Cod. Stat. 1871; 
re-en. Sec. 236, p. 96, L. 1877; re-en. Sec. 
236, 1st Div. Rev. Stat. 1879; re-en. Sec. 
245, Ist Div. Comp. Stat. 1887; re-en. Sec. 
1020, C. Civ. Proc. 1895; amd. Sec. 1, Ch. 
59, L. 1905; re-en. Sec. 6719, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 585. 


The mere appearance of a defendant 
does not prevent his default from being 
entered; judgment by default may be 
had when there has been a failure to do 
the things indicated by this section. Don- 
jan v. Thompson Falls C. & M. Co., 42 
Mont. 257, 264, 112 Pac. 445. 


Where defendants filed no pleadings 
except a motion to dissolve a preliminary 
injunction, until after the time to answer 
had expired, their default was properly 
entered without notice, though such mo- 
tion be regarded as an appearance. Don- 
lan v. Thompson Falls C. & M. Co., 42 
Mont. 257, 265, 112 Pac. 445. 


The provision of subdivision 2 of this 
section, concerning the entry of default 
of the defendant, is directory only, not 
mandatory. State ex rel. Kohl v. District 
Court, 46 Mont. 348, 355, 128 Pac, 582. 


If the defendant, where his demurrer to 
an amended complaint has been overruled, 
fails to file his answer within the time 
set by the court, the plaintiff is entitled 
to have default entered, although the an- 
swer has been served upon his counsel 
before the expiration of that time. State 
ex rel. Smotherman v. District Court, 50 
Mont. 119, 121, 145 Pac. 724. 


Since, when a judgment has been ren- 
dered by default upon a complaint which 
is insufficient by reason of its failure to 
state facts sufficient to constitute a cause 
of action, the complaint, with a memoran- 
dum of the default indorsed upon it, the 
summons and proof of service, and a copy 
of the judgment, constitute the record 
under this section, the record itself dis- 
closes the infirmity of the judgment, and 
the latter is exposed to collateral attack 
at any time when it is made the basis of 
a right. Crawford v. Pierse, 56 Mont. 
371, 377, 185 Pae. 315. 


The clerk of the court, in entering a 
judgment under the authority of this sec- 
tion, acts ministerially and not judicially, 
and must determine from the allegations 
of the complaint alone whether the action 
is one upon contract for the recovery of 
money or damages only, and, if not, then 
he has no authority to enter a judgment 
therein, and the judgment is a nullity. 
Soliri v. Fasso, 56 Mont. 400, 406, 185 
Pac, 322. 

An action for the foreclosure of a lien 
is not an action on contract for the re- 
covery of money or damages only, and 
the rendition of a proper judgment on 
default in such an action requires judicial 
action, and not the performance by the 
clerk of a mere ministerial function, and 
this section does not apply to the entry 
of a judgment in such a ease; the clerk 
is therefore without authority to enter 
the same thereunder. Soliri v. Fasso, 56 
Mont. 400, 406, 185 Pac. 322. 

The failure to appear at a trial after 
issues joined does not constitute a de- 
fault, and the denial of a motion to set 
aside the order of the court directing the 
entry of a default is not an appealable 
error. Sell v. Sell, 58 Mont. 329, 193 
Pac. 561. 

The power of the clerk to enter a de- 
fault in any case is restricted to those in - 
which no appearance, either general or 
special, has been made. Missoula Belt 
Line Ry. Co. v. Smith et al., 58 Mont. 432, 
440, 193 Pac. 529. 

The filing by the defendant of a motion 
challenging the jurisdiction of the court 
before he interposes his answer or de- 
murrer extends the time for making ap- 
pearance on the merits until the motion is 
determined. Missoula Belt Line Ry. Co. 
v. Smith, 58 Mont. 432, 438, 193 Pac. 529. 

A motion requiring the attorney for the 
adverse party to produce his authority 
challenges the jurisdiction of the gcourt. 
Missoula Belt Line Ry. Co. v. Smith et al., 
58 Mont. 432, 442, 193 Pac. 529. 

Cited or applied as section 245, First 
Division Compiled Statutes 1887, in Bar- 
ker v. Briscoe, 8 Mont. 214, 219, 19 Pac. 
589; Safely v. Caldwell, 17 Mont. 184, 42 
Pac. 766, 52 Am. St. Rep. 693; as section 
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1020, Code of Civil Procedure, before 
amendment, in Montana Min. Co. v. St. 
Louis Min. & Mill. Co., 23 Mont. 311, 318, 
58 Pac. 870; in Quinlan v. Calvert, 31 
Mont. 115, 119, 77 Pac. 428; Mantle v. 
Casey, 31 Mont. 408, 413, 78 Pac. 591; 
Yellowstone Park R. R. Co. v. Bridger 
Coal Co., 34 Mont. 545, 554, 87 Pac. 963, 
115 Am. St. Rep. 546, 9 Ann. Cas. 470; 
as section 6719, Revised Codes, in Lovell 
v. Willis, 46 Mont. 581, 582, 129 Pace. 


ISSUES, 


[9323-9326 


1052, Ann. Cas. 1914B, 587, 43 L. R. A. 
(N. 8S.) 930; State ex rel. Culbertson 
Ferry Co. v. District Court, 49 Mont. 595, 
599, 144 Pac. 159. 


Default judgment as to one or more 
parties to contract as bar to action 
against others, see note in 1 A. L. R. 1606. 

Effect of default judgment beyond the 
scope of the relief asked, see notes in ll 
Ann. Cas. 353; 11 L. R. A. (N. 8.) 808. 


CHAPTER 27. 
ISSUES—THE MODE OF TRIAL AND POSTPONEMENTS. 
Section 9323. Issue Defined, and the Different Kinds. 


9324. Issue of Law—How Raised. 

9325. Issue of Law—How Tried. 

9326. Issue of Fact—How Raised. 

9327. Issue of Fact—How Tried—When Issues Both of Law and Fact, the 
Former to Be First Disposed of. 

9328. Court May Direct Order. 

9239. Counterclaim to Be Deemed an Action Within Meaning of Foregoing 
Sections. 

9330. Clerk Must Enter Cause on the Calendar, to Remain Until Disposed of. 

9331. Parties May Bring Issue to Trial. 

9332. Motion to Postpone a Trial for Absence of Testimony, Requisites of. 

9333. In Cases of Adjournment a Party May Have the Testimony of Any 


Witness Taken. 


9323. Issue defined, and the different kinds. 


Issues arise upon the 


pleadings when a fact or conclusion of law is maintained by the one party, 


and is controverted by the other. 
1. Oflaw; and, 
2. Of fact. 


History: En. Sec. 123, p. 68, Bannack 
Stat.; re-en. Sec. 151, p. 163, L. 1867; 
re-en. Sec. 187, p. 64, Cod. Stat. 1871; 
Te-en. Sec. 237, p. 98, L. 1877; re-en. Sec. 
237, 1st Div. Rev. Stat. 1879; re-en. Sec. 
246, ist Div. Comp. Stat. 1887; amd. Sec. 
1030, C. Civ. Proc. 1895; re-en. Sec. 6720, 
Rey. C. 1907. Cal. C. Civ. Proc. Sec. 588. 


They are of two kinds: 


The issue of fact mentioned in section 
9395 is that defined by this section as 
arising upon the pleadings. Beach v., 
Spokane Ranch & Water Co., 21 Mont. 7, 
9, 52 Pac. 560. 


For text treatment of “Trial,” see Cal. 
Jur. and 26 R. C. L. 1008. 


9324. Issue of law—How raised. An issue of law arises upon @ 
demurrer to the complaint, answer, or reply, or to some part thereof. 


History: En. Sec. 124, p. 68, Bannack 
Stat.; amd. Sec. 152, p. 163, L. 1867; amd. 
Sec. 188, p. 64, Cod. Stat. 1871; re-en. Sec. 
238, p. 98, L. 1877; re-en. Sec. 238, 1st Div. 


Rev. Stat. 1879; re-en. Sec. 247, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 1031, C. Civ. 
Proc. 1895; re-en. Sec. 6721, Rev. C. 1907. 
Cal. C. Civ. Proc. 589. 


9325. Issue of law—How tried. An issue of law must be tried by the 
court, unless it is referred upon consent. 


History: En. Sec. 126, p. 68, Bannack 
Stat.; amd. Sec. 154, p. 163, L. 1867; re-en. 
Sec. 190, p. 64, Cod. Stat. 1871; re-en. Sec. 
240, p. 98, L. 1877; re-en. Sec. 240, 1st Div. 


9326. 
the following cases: 


Rev. Stat. 1879; re-en. Sec. 249, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 1032, C. Civ. 
Proc. 1895; re-en. Sec. 6722, Rev. C. 1907. 
Cal Co. Civ Proc... Sec, 591, 


Issue of fact—-How raised. An issue of fact arises in either of 


1. Upon a denial, contained in the answer, of a material allegation of 
the complaint; or upon an allegation, contained in the answer, that the 
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defendant has not sufficient knowledge or information to form a belief, 
with respect to a material allegation of the complaint ; 

2. Upon a similar denial or allegation, contained in the reply, with 
respect to a material allegation of the answer; 

3. Upon a material allegation of new matter, contained in the answer, 
not requiring a reply, unless an issue of law is joined thereupon; 

4. Upon a material allegation of new matter, contained in the reply, © 
unless an issue of law is joined thereupon. 


Related section: 9137. 

History: En. Sec. 125, p. 68, Bannack 
Stat.; re-en. Sec. 153, p. 163, L. 1867; re-en. 
Sec. 189, p. 64, Cod. Stat. 1871; re-en. Sec. 
240, p. 98, L. 1877; re-en. Sec. 239, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 248, 1st Div. 
Comp. Stat. 1887; amd. Sec. 1033, C. Civ. 
Proc. 1895; re-en. Sec. 6723, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 590. 


The expression, “issue of fact,” refers 
only to issues of fact raised by formal 
pleadings, and excludes issues arising on 
affidavits or oral evidence used on mo- 
tions. State ex rel. Heinze v. District 
Court, 28 Mont. 227, 235, 72 Pac. 613. 

An “issue of fact” is an issue arising 
upon formal pleadings only. In re Anto- 


icli’s Estate, 42 Mont. 219, 223, 111 Pae. 
1033. ; 

In an action to enforce payment of a 
promissory note, a denial of knowledge or | 
information sufficient to form a belief as 
to the truth of an allegation that the note 
has not been paid raises an issue; the 
allegation of non-payment is a material 
and essential allegation in an action of 
this character. First National Bank v. 
Silver, 45 Mont. 231, 235, 122 Pac. 584. 

A new trial is the re-examination of an 
issue of fact created by formal pleadings 
in the manner prescribed by this section, 
and once tried, and does not lie under any 
other circumstances. State ex rel. Cul- 
bertson Ferry Co. v. District Court, 49 
Mont. 595, 599, 144 Pac. 159. 


9327. Issue of fact—How tried—When issues both of law and fact, the 


former to be first disposed of. In actions for the recovery of specific reai 
or personal property, with or without damages, or for money claimed as 
due upon contract, or as damages for breach of contract, or for injuries, 
an issue of fact must be tried by a jury, unless a jury trial is waived, or a 
reference is ordered, as provided in this code. Where in these cases there 
are issues both of law and fact, the issue of law must be first disposed of. 
In other cases, issues of fact must be tried by the court, subject to its 
power to order any such issue to be tried by a jury, or to be referred to 


a referee, as provided in this code. 


History: Ap. p. Sec. 241, p. 98, L. 1877; 
re-en. Sec. 241, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 250, lst Div. Comp. Stat. 1887; 
en. Sec. 1034, C. Civ. Proc. 1895; re-en. 
Sec. 6724, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 592. 


The long-established principles relating 
to the equity functions of the district 
courts of this state, respecting the find- 
ings of a jury on an issue presented to it 
in an equitable action, are not changed 
by the provision of a statute to the effect 
that “in all cases issues of fact must be 
tried to a jury,” so as to render the ver- 
dict of a jury in such cases binding upon 
the court until formally vacated. Arnold 
v. Sinclair, 12. Mont. 248, 277, 29 Pac. 
1124. 


In an equity case brought to determine 
the priority of water right appropriations, 
the court is not bound to make its decree 
in conformity with the verdict of the 
jury. Kleinschmidt v. Greiser, 14 Mont. 
484, 494, 37 Pac. 5, 43 Am. St. Rep. 652. 


Where the pleadings present issues of 
fact, prima facie each party .is entitled 
to have a jury determine them; but if, 
during the trial, it becomes apparent that 
there are no such issues in the evidence, 
the decision falls within the province of 
the court. Consolidated Gold & Sapphire 
Min. Co.,.41 Mont. 565, 573, 111 Pace. 152. 

Cited or applied as section 241, First 
Division Revised Statutes 1879, in Mantle 
v. Noyes, 5 Mont. 274, 287, 5 Pac. 856. : 


9328. Court may direct order. A separate trial, between the plaintiff 
and one or more defendants, of some or all of the issues of fact, or a trial 
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of some or all the issues of law, or a change in the order of disposition of 
the issues, may be directed by the court, in its discretion. 


History: En. Sec. 1035, C. Civ. Proc. 


Validity of statute providing for sep- 
1895; re-en. Sec. 6725, Rev. C. 1907. 


arate trial of issues in case, see note in 
Ann, Cas. 1913B, 267. 


9329. Counterclaim to be deemed an action within the meaning of 
foregoing sections. Where the defendant interposes a counterclaim, and 
thereupon demands an affirmative judgment against the plaintiff, the mode 
of trial of an issue of fact, arising thereupon, is the same, as if it arose in 
an action brought by the defendant against the plaintiff, for the cause of 
action stated in the counterclaim, and demanding the same judgment. 

History: En. Sec. 1036, C. Civ. Proc. 1895; re-en. Sec. 6726, Rev. C. 1907. 


9330. Clerk must enter cause on the calendar, to remain until disposed 
of. The clerk must enter causes upon the calendar of the court according 
to the date of issue. Causes once placed on the calendar must remain 
upon the calendar until finally disposed of; but causes may be dropped 
from the calendar by consent of parties, and may be again restored upon 
notice, or may be stricken from the calendar by the court for want of 
prosecution. 


History: Ap. p. Sec. 242, p. 98, L. 1877; 
Te-en. Sec. 242, lst Div. Rev. Stat. 1879; 
Te-en. Sec. 251, lst Div. Comp. Stat. 1887; 


9331. Parties may bring issue to trial. 


en. Sec. 1037, C. Civ. Proc. 1895; re-en. 
Sec. 6727, Rev. C. 1907; Cal. C. Civ. Proc. 
Sec. 593. 


Either party may bring an 


issue to trial or to a hearing, and in the absence of the adverse party, 
unless the court, for good cause, otherwise direct, may proceed with his 
cause, and take a dismissal of the action, or a verdict or judgment, as the 
case may require. 


History: En. Sec. 129, p. 69, Bannack Rev. Stat. 1879; re-en. Sec. 252, 1st Div. 


Stat.; re-en. Sec. 157, p. 163, La. 1867; re-en. 
Sec. 193, p. 65, Cod. Stat. 1871; re-en. Sec. 
243, p. 98, L. 1877; re-en. Sec. 243, 1st Div. 


Comp. Stat. 1887; re-en. Sec. 1038, C. Civ. 
Proc. 1895; re-en. Sec. 6728, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 594. 


9332. Motion to postpone a trial for absence of testimony, requisites 
of. A motion to postpone a trial on grounds of the absence of evidence 
shall only be made upon affidavit showing the materiality of the evidence 
expected to be obtained, and that due diligence has been used to procure 
it. The court may also require the moving party to state, upon affidavit, 
the evidence which he expects to obtain, and if the adverse party there- 
upon admits that such evidence would be given, and that it be considered 
as actually given on the trial, or offered and overruled as improper, the 
trial shall not be postponed; and upon terms the court may, in its discre- 
tion, upon good cause shown, and in furtherance of justice, postpone a 
trial or proceeding upon other grounds than the absence of evidence. 


History: Ap. p. Sec. 130, Bannack Stat.; 
re-en. Sec. 158, p. 163, L. 1867; en. Sec. 
194, p. 65, Cod. Stat. 1871; re-en. Sec. 244, 
p. 98, L. 1877; re-en. Sec. 244, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 253, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 1039, C. Civ. 
Proc, 1895; re-en. Sec. 6729, Rev. C. 1907. 
Cal. Civ. Proc. Sec. 595. 


This section, when construed with sec- 
tion 9793, confers jurisdiction upon the 
trial court to impose costs as a condition 
for a continuance, upon the ground of 
absence of evidence as well as other 
grounds. State ex rel. Congdon v. District 
Court, 10 Mont. 456, 460, 26 Pac. 182. 

Where, in a prosecution for murder, the 
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defendant’s affidavit for a continuance to | 


secure the testimony of an absent wit- 
ness, who was present at the killing, 
shows that the utmost diligence was used 
to locate the witness and secure his testi- 
mony; that he had been located in an- 
other state about eighteen days before 
the trial, and a commission immediately 
issued to take his testimony, which was 
not secured in time for the trial; that 
his evidence was material, and the same 
facts could not be proved by any other 
witness, and is corroborated as to the 
diligence used, the denial of a continu- 
ance is error. State v. Metcalf, 17 Mont. 
417, 424, 43 Pac. 182. See, also, Bean v. 
Missoula Lumber Co., 40 Mont. 31, 34, 
104 Pac. 869. 

The admission, upon the part of one 
party, that witnesses for the other, if 
present, would offer to testify to certain 
facts, as alleged in affidavits in support 
of a motion for continuance, does not 
admit the competency, relevancy, or ma- 
teriality of the evidence, or preclude the 
party making the admission from object- 
ing to any portions of the testimony to 
be offered upon any of those grounds. 
Tague v. John Caplice Co., 28 Mont. 51, 
62, 72 Pac. 297. 

The power to grant or refuse a post- 
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ponement on any ground is vested in the 
discretion of the court, and its exercise 
is not reviewable where no prejudice to 
the complaining party is shown. Downs 
v. Cassidy, 47 Mont. 471,475, 1383 Pac. 
106, Ann. Cas. 1915B, 1155. 

A continuance ought to be granted 
whenever the facts shown upon the ap- 
plication therefor would authorize the 
court, under section 9187, to relieve @ 
party from a judgment, order, or other 
proceeding taken against him through 
his mistake, surprise, or excusable neglect. 
Meredith v. Roman, 49 Mont. 204, 213, 
141 Pac. 643. 

It is indispensably necessary that the 
affidavit for a postponement, on the 
ground that witnesses are absent, contain 
a showing of diligent effort to secure 
their presence. Meredith v. Roman, 49 
Mont. 204, 215, 141 Pac. 643. 


Imposition of terms on granting con- 
tinuance by court, see note in Ann. Cas. 
1913A, 306. 

Continuance to procure witness who is 
beyond the jurisdiction, see note in L. R. 
A. 1918E, 527. 

Admissibility on subsequent trial of ad- 
mission made to defeat continuance, sec 
note in 25 L. R.A.’ (N. 8.) 169. 


9333. In cases of adjournment a party may have the testimony of any 


witness taken. The party obtaining a postponement of a trial in any 
court of record must, if required by the adverse party, consent that the testi- 
mony of any witness of such adverse party, who is in attendance, be then 
taken by deposition before a judge or clerk of the court in which the ease is 
pending, or before such notary public as the court may indicate, which 
must accordingly be done, and the testimony so taken may be read on the 
trial, with the same effect, and subject to the same objections, as if the 
witnesses were produced. 


History: En. Sec. 447, p. 133, Bannack 
Stat.; re-en. Sec. 604, p. 158, Cod. Stat. 
1871; re-en. Sec. 245, p. 99, L. 1877; re-en. 
Sec. 245, 1st Div. Rev. Stat. 1879; re-en. 


Sec. 254, lst Div. Comp. Stat. 1887; amd. 
Sec. 1040, C. Civ. Proc. 1895; re-en. Sec. 
6730, Rev. C. 1907. Cal. ©. Civ. Proc. 
Sec. 596. 


CHAPTER 28. 


TRIAL BY J URY—FORMATION OF THE JURY. 


Section 9334. Clerk to Draw Capsules Containing Ballot. 


9335. Mode of Drawing Capsule Containing Ballot. 

9336. Persons Drawn to Form Jury. 

9337. Capsules Containing Ballots Drawn—When Deposited in Another Box. 
9338. When to Be Returned to Box. : 
9339. Capsules Containing Ballots of Absentees Returned to Box. 
9340. New Jury May Be Drawn When Another Is Impaneled, 
9341. Ballots When Drawn From Box. No. 3. 

9342. New Panel No Objection. 

9343. Challenge. 

9344. Challenge for Cause. 

9345. Challenges—How Tried. 

9346. Order of Challenge. 

9347. Vacancy to Be Filled. 

9348, 


Jury to Be Sworn—Form of Oath. 
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9334. Clerk to draw capsules containing ballot. When an issue of fact 
to be tried by a jury is brought to trial, the clerk, under the direction of 
the court, must openly draw out of the trial juror box as many of the 
capsules containing ballots, with the names of jurors thereon, one after 
another, as are sufficient to form a jury. 


History: En. Sec. 1050, C. Civ. Proc. For text treatment of “Jury,” see Cal. 
1895; re-en. Sec. 6731, Rev. C. 1907; amd. Jur. and 16 R. C. L. 176. 
Sec. 10, Ch. 35, L. 1919. Cal. C. Civ. Proc. 
Sec. 600. 


9335. Mode of drawing capsule containing ballot. Before the first 
eapsule containing a ballot is drawn, the box must be closed and well 
shaken, so as to thoroughly mix the capsules therein; and the clerk must 
draw a capsule containing a ballot with the juror’s name thereon, through 
an aperture made in the lid of the box large enough only to admit his hand 
conveniently, and without said clerk gazing into said box before or while 
drawing said capsule. 


History: En. Sec. 1051, C. Civ. Proc. 1895; re-en. Sec. 6732, Rev. C. 1907; amd. Sec. 
fey Uo, Ls. 1919. * 


9336. Persons drawn to form jury. The first twelve persons who 
appear, as their names are drawn and called, and are approved as indif- 
ferent between the parties, and not discharged or excused, must be sworn, 
and constitute the jury to try the issue. 

History: En. Sec. 1052, C. Civ. Proc. 1895; re-en. Sec. 6733, Rev. C. 1907. 


9337. Capsules containing ballots drawn—When deposited in another 
box. The capsules containing the ballots, with the names of the jurors so 
sworn, must be then deposited in another box, and there kept apart from 
the other capsules containing ballots with the names of jurors until that 
jury is discharged. 

History: En. Sec. 1053, C. Civ. Proc. 1895; re-en. Sec. 6734, Rev. C. 1907; amd. Sec. 
12, Ch. 35, L. 1919. 


9338. When to be returned to box. After the jury is discharged, the 
capsules containing the ballots, with the names of the jurors thereon, must 
be returned to the box from which they were first taken, and the same 
course must be pursued as often as an issue is brought to trial by a jury. 


History: En. Sec. 1054, C. Civ. Proc. 1895; re-en. Sec. 6735, Rev. C. 1907; amd. Sec. 
18, Ch. 35, L. 1919. 


9339. Capsules containing ballots of absentees returned to box. The 
capsule containing the ballot with the name of a juror who is absent when 
his name is drawn or called, or is set aside or excused from serving on 
that trial, must be again returned to the box containing the undrawn 
capsules as soon as the jury is sworn. 


History: En. Sec. 1055, C. Civ. Proc. 1895; re-en. Sec. 6736, Rev. C. 1907; amd. Sec. 
14, Ch. 35, L. 1919. 


9340. New jury may be drawn when another is impaneled. If an 
issue is brought to trial by a jury while a jury is impaneled in another 
cause, and not then discharged, the court may order a jury for the trial 
of that issue to be drawn out of the box containing the capsules then 
undrawn; but, in any other case, the capsules containing the ballots with 
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the names of all the trial jurors returned, and attending the court, must 
be placed together in the same box before a jury is drawn therefrom. 


History: En. Sec. 1056, C. Civ. Proc. 1895; re-en. Sec. 6737, Rev. C. 1907; amd. Sec. 
15, Ch. 35, L. 1919. 


9341. Ballots—When drawn from box No. 3. If a sufficient number of 
jurors duly drawn and notified do not attend to form a jury, or a jury is 
impaneled in another cause and not discharged, the court shall, by an 
order to be entered in the minutes, direct the clerk to draw a sufficient 
number of ballots from box No. 3, specified in section 8907 of this code, to 
complete the jury. The sheriff must notify the persons thus drawn to 
attend forthwith, or at a time fixed by court. If for any reason a suffi- 
cient number of jurors to try the issue is not obtained, from the persons 
notified, under an order made as prescribed in this section, the court may 
make another order, or successive orders, until a sufficient number is 
obtained. Each person so notified must attend at a time required by the 
notice, and unless excused by the court or set aside, must serve as a juror 
upon the trial. For a neglect or refusal so to do, he may be fined in the 
same manner as a trial juror, regularly drawn, and notified, as prescribed 
in this code; and he is subject to the same exceptions and challenges as 
any other trial juror. 

History: En. Sec. 1057, C. Civ. Proc. 1895; re-en. Sec. 6738, Rev. C. 1907. 


9342. New panel no objection. It is not a valid objection to a jury, 
that it contains none of the jurors originally returned to the court, or is 
only partially composed of such jurors. . 

History: En. Sec. 1058, C. Civ. Proc. 1895; re-en. Sec. 6739, Rev. C. 1907. 


‘ 


9343. Challenge. Each party may challenge the jury or jurors as 
follows: 

1. The panel or array; 

2. For cause; 

3. Peremptory. 

There can be only one challenge on a side to the array or panel, which 
may be made by one or more of the parties. A challenge to the array or 
panel may be made and the whole array or panel set aside by the court, 
when the jury was not selected, drawn, summoned, or notified as pre- 
scribed by law. Challenges to individual jurors are for cause or per- 
emptory. Each party is entitled to four peremptory challenges. If no 
peremptory challenges are taken until the panel is full, they must be 
taken by the parties alternately, commencing with the plaintiff. 


Related section: 11955. each one taken by the state, where none 


History: Ap. p. Sec. 133, p. 69, Bannack 
Stat.; re-en. Sec. 161, p. 164, L. 1867; amd. 
Sec. 197, p. 66, Cod. Stat. 1871; amd. Sec. 
248, p. 100, L. 1877; amd. Sec. 248, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 257, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1059, C. 
Civ. Proc. 1895; re-en. Sec. 6740, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 601. 


In a prosecution for murder, the ac- 
cused was properly compelled to exhaust 
alternately two peremptory challenges to 


were taken until the panel was full. 
State v. Sloan, 22 Mont. 293, 298, 56 
Pac. 364. See, also, Chenoweth v. Great 
Northern Ry. Co., 50 Mont. 481, 485, 148 
Pae. 330. 

Where either party fails to challenge in 
his turn, he is deemed to waive the chal- 
lenge or challenges he might use at that 
time, but this rule goes no further than 
is necessary to preserve the alternation 
required by the statute. State v. Peel, 23 
Mont. 358, 362, 59 Pac. 169, 75 Am, St. 
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Rep. 529. See, also, Chenoweth v. Great 
Northern Ry. Co., 50 Mont. 481, 485, 148 
Pac. 330. 

Where the state waived its fourth per- 
emptory challenge, and the defendant ex- 
hausted his peremptory challenges, it was 
not error, on the panel’s being filled and 
passed for cause, to permit the state to 
peremptorily challenge a juror who was 
in the box when the state waived its 
fourth challenge; the state’s waiver of its 
fourth challenge was not a waiver of any 
subsequent challenge to which it was 
entitled. State v. Peel, 23 Mont. 358, 363, 
59 Pac. 169, 75 Am. St. Rep. 529. 

Each party to a civil action may, by a 
mere objection, peremptorily challenge 
four jurors, and when these challenges 
are exercised the court has no discretion 
in the matter whatever. State ex rel. 
Anaconda C. M. Co. v. Clancy, 30 Mont. 
Dev,oal, 77 Pac. 312. 

Where a party plaintiff had used two of 
his four peremptory challenges, and waived 
his third and fourth, he was not thereafter 
entitled to challenge the juror placed in 
the box to fill the vacancy occasioned by 
the exercise of defendant’s fourth chal- 
lenge, especially in an equity case, where 
the findings were merely advisory, subject 
to be disregarded by the court. O’Mal- 
ley v. O’Malley, 46 Mont. 549, 555, 129 
Pac. 501, Ann. Cas. 1914B, 662. 

The provision of this section, that ‘“‘each 
party” to a civil action shall be entitled 
to four peremptory challenges, means each 
side or party litigant, and not each person 


9344. Challenges for cause. 
or more of the following grounds: 
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of whom the respective sides or parties 
litigant are made up. fullery v. Great 
Northern Ry. Co., 50 Mont. 408, 416, 148 
Pac. 323. See, also, Chenoweth v. Great 
Northern Ry. Co., 50 Mont. 481, 485, 148 
Pac. 330. 

Though each of two or more codefend- 
ants who are hostile to each other is 
entitled to the number of peremptory 
challenges of jurors allowed by this sec- 
tion to parties litigant, where neither 
their joint answer, which asserted de- 
fenses common to all, nor the evidence 
disclosed any conflict of interest, they 
constituted but one party, and as such 
were entitled te but four peremptory 
challenges. Mullery v. Great Northern 
Ry. Co., 50 Mont. 408, 417, 148 Pac. 3238. 
See, also, Chenoweth v. Great Northern 
Ry. Co., 50 Mont. 481, 485, 148 Pac. 330. 


Time of exercise of right of peremptory 
challenge of juror, see note in 19 Ann. 
Cas. 766. 

Right and manner of. exercise of per- 
emptory challenges by joint parties in 
civil cases, see notes in 16 Ann. Cas. 265; 
Ann. Cas. 1917E, 461. 

Allowance of excessive number of per- 
emptory challenges as ground for reversal, 
see note in 12 Ann. Cas. 371. 

Right of accused to full panel. when 
making peremptory challenges, see note 
in L. R. A. 1916A, 828. 

Right of joint defendants in criminal 
ease with respect to peremptory, chal- 
lenges, see note in Ann. Cas. 1914A, 860. 


Challenges for cause may be taken on one 


1. A want of any of the qualifications prescribed. by this code to 


render a person competent as a juror; 

2. Consanguinity or affinity within the sixth degree to any party; 

3. Standing in the relation of guardian and ward, master and servant, 
debtor or creditor, employer or clerk, or principal and agent, to either 
party, or being a member of the family of either party, or a partner in 
business with either party, or surety on any bond or obligation for either 
party ; 

4. Having served as a juror or been a witness on a previous trial 
between the same parties for the same cause of action; 

5. Interest on the part of the juror in the, event of the action, or in 
the main question involved in the action, except his interest as a member 
or citizen of a municipal corporation; 

6. Having an unqualified opinion or belief as to the merits of the 
action ; 

7. The existence of a state of mind in the juror evincing enmity 
against or bias in favor of either party. 


History: En. Sec. 134, p. 70, Bannack 
Stat.; re-en. Sec. 162, p. 164, L. 1867; 
re-en. Sec. 198, p. 66, Cod. Stat. 1871; 


re-en. Sec. 249, p. 100, L. 1877; re-en. Sec. 
249, ist Div. Rev. Stat. 1879; re-en. Sec. 
258, lst Div. Comp. Stat. 1887; amd. Sec. 


223 


9345-9348] 


1060, C. Civ. Proc. 1895; re-en. Sec. 6741, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 602. 


A juror, who hears and accepts as true 
the statement of a case by a party or 
witness, forms an “unqualified opinion” 
of the merits of the case. Ruff v. Rader, 
2 Mont. 211, 213. 

A juror is not competent who testifies 
that he has formed an opinion concerning 
the merits of the case by talking with 
one of the parties and believing what he 
said regarding it; that he cannot say that 
it is an unqualified opinion; that sufficient 
evidence would change his opinion; that 
he thinks he can render an-impartial ver- 
dict; and that his opinion is dependent 
upon the truth of what he had heard. 
Ruff v. Rader, 2 Mont. 211, 215. 

A juror cannot be said to be fair and 
impartial, who has formed an _ opinion 
which will take evidence to remove, and 
who entertains a prejudice against the 
elass to which the defendant belongs, 
although he states that his opinion is 
based on newspaper reports or common 
rumor, and he can fairly try the case 
according to the evidence. Shane v. 
Butte Electric Ry Co., 37 Mont. 599, 601, 
97 Pac. 958. 

In civil practice, the legislature has not 
changed the rule of the common law which 
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excludes jurors upon the ground of actuai 
bias, although a material change has been 
made in this respect, in criminal practice, 
by section 11962. Shane v. Butte Electric 
Ry. Co., 37 Mont. 599, 602, 97 Pac. 958. 


Challenge of jurors on account of pre- 
conceived opinion, see note in 36 Am. Dee. 
521. 

Improper refusal of court to sustain 
challenge to juror for cause as warrant- 
ing reversal where injured party exhausts 
his peremptory challenges, see notes in 16 
Ann. Cas. 265; Ann. Cas. 1917H, 461. 


Prejudice against race or color of party 
to action as disqualifying juror, see note 
in Ann. Cas. 1917C, 1167. 

Relationship to stockholder of corpor- 
ate party, as disqualifying juror, see note 
in 21 Ann. Cas. 642. 

Previous service in cause involving same 
or similar facts as disqualification of 
juror, see notes in 4 Ann. Cas. 965; 68 
List. dee oP 20 tobs 

Sympathy for plaintiff in personal in- 
jury action as bias sufficient to disqualify 
juror, see note in Ann. Cas. 1912B, 1183. 

Right to interrogate juror on voir dire 
as to prejudice for or against particular 
class of witnesses, see note in 1 A. L. R. 
1688. 


9345. Challenges—How tried. Challenges to the array or panel or 


for cause must be tried by the court. 


The juror challenged and any other 


person may be examined as a witness on the trial of the challenge. 


History: En. Sec. 135, p. 70, Bannack 
Stat.; re-en. Sec. 163, p. 164, L. 1867; 
re-en. Sec. 199, p. 66, Cod. Stat. 1871; 
re-en. Sec. 250, p. 101, L. 1877; re-en. Sec. 


9346. Order of challenge. The 


250, Ist Div. 
259, 1st Div. 
1061, C. Civ. 
Rev. C. 1907. 


Rev. Stat. 1879; re-en. Sec. 
Comp. Stat. 1887; amd. Sec. 
Proc. 1895; re-en. Sec. 6742, 
Cal. C. Civ. Proc. Sec. 603. 


plaintiff first, and afterwards the 


defendant, shall complete his challenges for cause. 


History: En. Sec. 200, p. 66, Cod. Stat. 
1871; re-en. Sec. 251, p. 101, L. 1877; re-en. 
Sec. 251, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 260, lst Div. Comp. Stat. 1887; re-en. 
Sec. 1062, C. Civ. Proc. 1895; re-en. Sec. 
6743, Rev. C. 1907. 


Cited or applied as section 1062, Code 
of Civil Procedure, in State v. Sloan, 22 
Mont. 293, 298, 56 Pac. 364. 


e 


9347. Vacancy to be filled. After each challenge sustained the 
vacancy shall be filled before further challenges are made, and any new 
juror introduced may be challenged for cause, or if the party shall not 
have exhausted the number of peremptory challenges to which he is 
entitled, he may be challenged peremptorily. 


History: En. Sec. 201, p. 66, Cod. Stat. Cited or applied as beh Gon, 1063, Code; 
1871; re-en. Sec. 252, p. 101, L. 1877; re-en. of Civil Procedure, in State v. Sloan, 22" 
Sec. 252, 1st Div. Rev. Stat. 1879; re-en. Mont. 293, 298, 56 Pace. 364. u 
Sec. 261, 1st Div. Comp. Comp. Stat. 1887; 
re-en. Sec. 1063, C. Civ. Proc. 1895; re-en. 

. Sec. 6744, Rev. C. 1907. 


9348. Jury to be sworn—Form of oath. As soon as the jury is com- 
pleted, an oath must be administered to the jurors, in substance, that they 
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and each of them will well and truly try the matter in issue between 
Seeeaes tne plaintiff, and ..... ..., the defendant, and a true verdict 
render according to the evidence. : 


History: En. Sec. 132, p. 69, Bannack Civ. Proc. 1895; re-en. Sec. 6745, Rev. OC. 
Stat.; re-en. Sec. 160, p. 164, L. 1867; re-en. 1907. Cal. C. Civ. Proc. Sec. 604. 
Sec. 196, p. 66, Cod. Stat. 1871; re-en. Sec. 
247, p. 100, L. 1877; re-en. Sec. 247, 1st Cited or applied as section 6745, Re- 
Div. Rev. Stat. 1879; re-en. Sec. 256, 1st vised Codes, in Kelley v. John R. Daily 
Div. Comp. Stat. 1887; amd. Sec. 1064, C. Co., 56 Mont. 63, 77, 181 Pac. 326. 


CHAPTER 29. 


CONDUCT OF THE TRIAL. 


Section 9349. Order of Trial. 
9350. View by Jury of the Premises. 
9351. Admonition When Jury Permitted to Separate. 
9352. Jury May Take With Them Certain Papers. 
9353. Deliberation of Jury—How Conducted. 
9354. May Come Into Court for Further Instructions. 
9355. Proceedings in Case a Juror Becomes Sick. 
9356. When Prevented From Giving Verdict, the Cause May Be Again Tried. 
9357. When Jury Are Absent, Court May Adjourn From Time to Time— 
Sealed Verdict. 
9358. Verdict—How Declared—Form of—Polling the Jury. 
9359. Proceedings When Verdict Is Informal. 


9349. Order of trial. When the jury has been sworn, the trial shall 
proceed in the following order, unless the court, for good cause and site 
reason, otherwise directs: 

1. The party on whom rests the burden of the issues may briefly state 
his case, and the evidence by which he expects to sustain it. 

2. The adverse party may then, or at the opening of his case, briefly 
state his defense, and the evidence he expects to offer in support of it: 

3. The party on whom rests the burden of the issues must first pro- 
duce his evidence; the adverse party will then produce his evidence. 

4. The parties will then be confined to rebutting evidence, unless the 
court, for good reasons, in furtherance of justice, permits them to offer 
evidence in their original case. 

5. When the evidence is concluded, if either party desires special 
instructions to be given to the jury, such instructions shall be reduced to 
writing and numbered by the party, or his attorney, and, together with the 
written request asking the same, and signed by the party or his attorney, 
delivered to the court. At all times prior to charging the jury the instruc- 
tions to be given shall be, without the presence of the jury, settled by the 
court, at which settlement counsel for the parties shall be allowed season- 
able opportunity to examine the instructions requested and proposed to be 
given by the court, and to present and argue to the court objections and 
exceptions to the adoption or rejection of any instruction offered by 
counsel, or proposed to be given to the jury by the court. On such settle- 
ment of the instructions, the respective counsel, or the parties, shall specify 
and state the particular ground on which the instruction is objected or 
excepted to, and it shall not be sufficient, in stating the ground of such 
objection or exception, to state generally that the instruction does not 
state the law, or is against law, but such ground of objection or exception 
shall specify particularly wherein the instruction is insufficient or does not 
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state the law, or what particular clause therein is objected to. The court 
shall pass upon the objections to the instructions requested, and also those 
proposed to be given by the court, and shall either give each instruction 
as requested, or positively refuse to do so, or give the instruction requested 
with a modification, and shall mark or indorse upon each instruction 
offered and requested by the parties in such manner that it shall distinctly 
appear what instructions were given in whole or in part, and in like 
manner those refused or modified, and if modified, wherein the modifica- 
tion consisted. The court shall also give the instructions, as originally 
proposed to be given by the court, or as modified, and all the instructions 
given by the court, together with those refused, must be filed as a part of 
the record of the cause. The court stenographer shall be present at such 
settlement, and shall take down all the objections and exceptions of the 
respective counsel to all or any of the instructions given by the court, 
together with the modifications made therein, and the ruling of the court 
thereon, and at the close of the trial such objections and exceptions taken 
during the settlement, together with the ruling of the court thereon, must — 
be written out at length or printed in type by the stenographer and filed 
with the clerk forthwith, and thereafter such exceptions may be settled in 
a bill of exceptions or statement of the case, as provided in sections 9390, 
9399, or 9402 of this code. No motion for a new trial, on the ground of 
errors in the instructions given, shall be granted by the district court, 
unless such errors were specifically pointed out and excepted to at the 
settlement of the instructions, as herein provided; and no cause shall be 
reversed by the supreme court for any error in instructions which was not 
specifically pointed out and. excepted to at the settlement of the instruc- 
tions, as herein specified, and such error and exception incorporated in 
and settled in the bill of exceptions or statement of the case as herein 
provided. 

6. When the instructions have been passed upon and settled by the 
court, and before the arguments of counsel to the jury have begun, the 
court shall charge the jury in writing, giving in such charge only such 
instructions as are passed upon and settled at such settlement. In charg- 
ing the jury, the court shall give to them all matters of law which it thinks 
necessary for its information in rendering a verdict. 

7. When the jury has been charged, unless the case is subrien to the 
jury on either side, or on both sides, without argument, the party upon 
whom rests the burden of proof must commence and may conclude the 
argument. If several defendants, having several defenses, appear by 
different counsel, the court must determine their relative order, in the 
evidence and argument. Counsel, in arguing the case to the jury, may 
argue and comment upon the law of the case as given in the instructions 
of the court, as well as upon the evidence in the ease. 


History: En. Sec. 1, Ch. 34, L. 1907; tion 1, p. 56, Laws of 1881; re-enacted as 


Sec. 6746, Rev. C. 1907. Cal. C. Civ. Proc. 
Secs. 607-608. 

Note.—Earlier acts were section 202, 
p. 67, Codified Statutes 1871; amended as 
section 1, p. 41, Extra Laws of 1873; 
amended section 253, p. 101, Laws of 1877; 
re-enacted as section 253, First Division 
Revised Statutes 1879; amended as sec- 


section 262, First Division Compiled Stat- 
utes 1887; amended as section 1080, Code 
of Civil Procedure 1895; amended as sec- 
tion 1080, p. 241, Laws of 1897; amended 
as section 1, p. 160, Laws of 1901. 


A party who desires a more specific in- 
struction than the one given must offer 
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one to conform with his views of the law. 
This rule has not been changed by the 
above section. Mulligan v. Montana 
Union Ry. Co., 19 Mont. 135, 141, 47 Pace. 
‘795; State v. Broadbent, 19 Mont. 467, 473, 
48 Pac. 775; Rand v. Butte Electric Ry. 
Co., 40 Mont. 398, 411, 107 Pac. 87; Heit- 
man v. Chicago, Milwaukee & St. Paul Ry. 
Co., 45 Mont. 406, 414, 123 Pac. 401. 


Where, in a criminal case, the indorse- 
ments on instructions, “given,” “refused,” 
or “modified,” were not made at the time 
of the trial, they may be identified subse- 
quently by an entry ordered to be made in 
the minutes. State v. Lucey, 24 Mont. 
295, 305, 61 Pac. 994. 

Where, at the close of plaintiff’s case, 
it was stipulated that if plaintiff was en- 
titled to judgment in an action on a con- 
tract of lease of sheep, it was to be for a 
certain amount, the defendant, relying on 
counter-claims for damages, had the bur- 
den of proof and the right to open and 
close the argument. Power & Bro. v. 
Turner, 37 Mont. 521, 542, 97 Pac. 950. 

The supreme court, in reviewing errors 
assigned on the giving or refusing of in- 
structions, may only consider the particu- 
lar objections presented to the trial court 
at the time the instructions were settled. 
Lehane v. Butte Electric Ry. Co., 37 Mont. 
564, 567, 97 Pac. 1038. 

This section declares that all instruc- 
tions, both those given and those refused, 
shall be indorsed by the judge and filed as 
a part of the record in the case; and was 
enacted, seemingly, without attention to, 
or notice of, the provisions of sections 
9387 and 9409. Robinson v. Helena Light 
& Ry. Co., 38 Mont. 222, 246, 99 Pac. 837. 

Counsel must state his objection to any 
particular instruction, and, if the objec- 
tion is overruled, reserve his exception; 
orderly procedure requires this to be done 
concerning all other rulings regarded as 
objectionable. Robinson v. Helena Light 
& Ry. Co., 38 Mont. 222, 246, 99 Pac. 837. 

To obtain a review of instructions given, 
or of instructions requested and refused, 
there must, in view of this section and of 
section 9388, be a bill of exceptions, spe- 
cifically pointing out the particular objec- 
tion made at the time of the settlement. 
Robinson y. Helena Light & Ry. Co., 38 
Mont. 222, 247, 99 Pac. 837. 

To insure review on appeal, the whole 
charge, or such parts of it as will illustrate 
the point upon which the objecting party 
relies as error in the charge, as well as the 
instructions requested and refused, should 
be incorporated in a bill of exceptions. 
Robinson v. Helena Light & Ry. Co., 38 
Mont. 222, 247, 99 Pac. 837. 

The supreme court will not consider an 
assignment of error based upon the giving 
or refusing of an instruction, unless there 
wes a timely and proper objection made, 
and an exception saved to the ruling of 
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the court. Yergy v. Helena Light & Ry. 
Co., 39 Mont. 213, 240, 102 Pac. 310, 18 
Ann. Cas. 1201. 

Under subdivision 5 of this section, the 
supreme court cannot reverse a judgment 
and direct a new trial for error in an in- 
struction, unless, at the time of settlement 
in the trial court, specific objection was 
made to it, pointing out the error alleged, 
and an exception preserved to the action 
of the court in overruling the objection. 
Poor vy. Madison River Power Co., 41 
Mont. 236, 240, 108 Pac. 645. 

In reviewing instructions, the supreme 
court is limited to objections made at the 
time the instructions were settled. Fred- 
erick v. Hale, 42 Mont. 153, 166, 112 Pac. 
70. 

In civil cases, instructions cannot be re- 
viewed on appeal, without a bill of excep- 
tions specifically pointing out the partic- 
ular objection made at the time of the set- 
tlement of the instructions. State v. Cook, 
42 Mont. 329, 331, 112 Pac. 537. 

The provision of this section, that at the 
settlement of the instructions the particu- 
lar grounds of objection or exception to 
those deemed erroneous shall be stated, 
else a motion for a new trial shall not be 
granted nor a cause reversed by the su- 
preme court for error in them, applies only 
to instructions given and not to those re- 
fused. Billings Realty Co. v. Big Ditch 
Co., 43 Mont. 251, 261, 115 Pac. 828. 

Errors in instructions, which were not 
called to the attention of the trial court at 
the settlement of the instructions, will not 
be considered on appeal. Allen v. Bear 
Creek Coal Co., 43 Mont. 269, 286, 115 Pace. 
673. 

An instruction given by the trial court, 
without being objected to at the time, is 
conclusive upon the parties on appeal. 
Flathead County State Bank v. Ingham, 51 
Mont. 438, 441, 153 Pac. 1005. 

The supreme court is specifically prohib- 
ited by this section from reversing a case 
for any error in instructions not pointed 
out in the court below. Stokes v. Long, 
52 Mont. 470, 486, 159, Pac. 28. 

An assignment of error based on the re- 
fusal of an instruction may not be consid- 
ered on appeal where the instruction is 
not identified or presented in the manner 
commanded by this section. Roberts v. 
Sinnott, 54 Mont. 114, 119, 169 Pac. 49. 


Section 9387, providing what shall be 
deemed excepted to, was not designed to 


modify the provision of subdivision 5 of 


this section, so as to do away with the 
necessity of identifying or authenticating, 
in the transcript on appeal, an instruction 
which was refused. Roberts v. Sinnott, 54 
Mont. 114, 124, 169 Pac. 49. 

Where no objection is interposed on the 
settlement of instructions, no error can be 
predicated thereon. Sanborn Co. v. Pow- 
ers, 58 Mont. 214, 219, 190 Pac. 990. 
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Cited or applied as section 253, First Di- 
vision Revised Statutes 1879, in McKins- 
try v. Clark & Cameron, 4 Mont. 370, 392, 
1 Pac. 759; as section 1080, Code of Civil 
Procedure, before amendment, in State v. 
Gay, 18 Mont. 51, 60, 44 Pac. 411; State 
v. Fisher, 23 Mont. 540, 550, 59 Pac. 919; 
in Wastl v. Montana Union Ry. Co., 24 
Mont. 159, 173, 61 Pac. 9; Helena & Liv- 
ingston 8S. & R. Co. v. Lynch, 25 Mont. 
497, 502, 65 Pac. 919; Farleigh v. Kelley, 
28 Mont. 421, 428, 72 Pac. 756, 63 L. R. A. 
319; Maloney v. King, 30 Mont. 158, 165, 76 
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Pac. 4; Butte Mining & Milling Co. v. 
Kenyon, 30 Mont. 314, 321, 76 Pac. 696, 
77 Pac. 319; Gallick v. Bordeaux, 31 Mont. 
328, 335, 78 Pac. 583; Storm vi! Citysson 
Butte, 35 Mont. 385, 398, 89 Pac. 726; as 
chapter 34, Laws of 1907, in Lindsay v. 
Kroeger, 37 Mont. 231, 235, 95 Pac. 839; 
as section 6746, Revised Codes, in Doich- 
inoff v. Chicago, Milwaukee & St. Paul Ry. 
Co., 51 Mont. 582, 589, 154 Pac. 924; Sur- 
man et al. v. Cruse et al., 57 Mont. 253, 
265, 187 Pac. 890. 


¢ 


When, in the opinion of the 


court, it is proper for the jury to have a view of the property which is 
the subject of litigation, or of the place at which any material fact 
occurred, it may order them to be conducted, in a body, under the charge 
of an officer, and one person representing each party, to the place, which 
shall be shown to them by the persons appointed by the court for that 
purpose. While the jury are thus absent, no person, other than the persons 
so appointed, shall speak to them on any subject connected with the trial, 
and such persons shall not speak to the jury upon any matters connected 
with the subject of the action, but may point out to the jury the property 


in litigation, or the place at which any material fact occurred. 


History: En. Sec. 204, p. 68, Cod. Stat. 
1871; re-en. Sec. 254, p. 103, L. 
re-en. Sec. 254, 1st Div. Rev. Stat. 
re-en. Sec. 263, 1st Div. Comp. Stat. 1887; 
amd. Sec. 1081, C. Civ. Proc. 1895; re-en. 
Sec. 6747, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 610. 


It is proper for a jury, who have viewed 
the property, which is the subject of liti- 
gation, to take into consideration the re- 
sult of their observations in connection 
with the evidence in deliberating upon the 
verdict. Ormund v. Granite Mountain 
Min. Co., 11 Mont. 303, 308, 28 Pac. 289. 
See, also, State v. Landry, 29 Mont. 218, 
227, 74 Pac. 418; White v. Barling, 36 
Mont. 413, 416, 93 Pac. 348. 

The language of this section leaves the 
question whether the jury shall be allowed 
to inspect the premises in the discretion 
of the trial court, and its refusal to per- 
mit the inspection will not be reviewed by 
the supreme court, in the absence of a 
clear showing of error. Maloney v. King, 
30 Mont. 158, 172, 76 Pac. 4. 

Where, in a personal injury suit, draw- 
ings of the machinery, the faulty condi- 


1879; 
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tion of which plaintiff alleged as the cause 
of his injury, had been presented to the 
jury for inspection, and, upon inquiry by 
the court, the jurors all stated that they 
understood the situation, the court acted 
within its discretion when it refused to di- 
rect a view of the machinery itself, at a 
mine a considerable distance from the 
place of trial. Stephens v. Elliott, 36 
Mont. 92, 104, 92 Pac. 45. 

The purpose of the view provided for 
herein is to enable the jury to apply the 
testimony of the witnesses to the observed 
conditions about which they have spoken, 
and also to determine the truth of state- 
ments made by them with reference to 
these conditions. Ferris v. McNally, 45 
Mont. 20, 31, 121 Pac. 889. 


View by jury as matter resting in dis- 
cretion of trial court, see note in 18 Ann. 
Cas. 730. 

Right of jury to view premises, see notes 
in 42 L. R. A. 368; L. R. A. 1915B, 703. 


Right of jurors to make experiments 
during view, see notes in 18 Ann. Cas. 571; 
34 L. R. A. (N. 8.) 720. 


If the jury are 


permitted to separate, either during the trial or after the case is submitted 
to them, they shall be admonished by the court that it is their duty not to 
converse with or suffer themselves to be addressed by any other person on 
any subject of the trial, and that it is their duty not to form or express an 
opinion thereon until the case is finally submitted to them. 


History: En. Sec. 263, p. 104, L. 1877; 
re-en, Sec. 263, Ist Div. Rev. Stat. 1879; 


re-en. Sec. 272, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 1082, C. Civ. Proc. 1895; re-en. 
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Sec. 6748, Rev. C. 1907. Cal. C. Civ. Proc. separation of jury, see notes in 1 Ann. 
Sec. 611. Cas. 287; Ann, Cas, 1914A, 737; Ann. Cas. 


Presumption of prejudice from improper 19164» 253. 


9352. Jury may take with them certain papers. Upon retiring for 
deliberation, the jury may take with them all papers which have been 
received as evidence in the cause, except depositions or copies of such 
papers as ought not, in the opinion of the court, to be taken from the 
person having them in possession; and they may also take with them 
notes of the testimony or other. proceedings on the trial, taken by them- 


selves or any of them, but none taken by any other person. 


History: En. Sec. 139, p. 71, Bannack 
Stat.; re-en. Sec. 167, p. 166, L. 1867; 
amd. Sec. 207, p. 68, Cod. Stat. 1871; re-en. 
Sec. 257, p. 103, L. 1877; re-en. Sec. 257, 
1st Div. Rev. Stat. 1879; re-en. Sec. 266, 
1st Div. Comp. Stat. 1887; amd. Sec. 1083, 
C. Civ. Proc. 1895; re-en. Sec. 6749, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 612. 


While the jury may be permitted to 
take with them to the jury-room the plead- 
ings in the case, and, if they desire, study 
the issues for themselves, the practice of 
setting forth in the instructions a clear 
and concise statement of the nature of the 
case and the issues to be determined is to 
be commended. Paxton v. Woodward, 31 
Mont. 195, 213, 78 Pac. 215, 107 Am. St. 
Rep. 416, 3 Ann. Cas. 546; Rand v. Butte 
Electric Ry. Co., 40 Mont. 398, 409, 107 
Pac. 87; Frederick v. Hale, 42 Mont. 153, 
167, 112 Pac. 70. 


It was not error in an action against 
a railroad company for killing cattle on 
the track, to refuse to allow the jury to 
take with them a map of the place where 
the accident occurred, which was not ad- 
mitted in evidence, but only used by the 
witnesses while testifying in explaining 
their testimony. Carman v. Montana Cen- 
tral Ry. Co., 32 Mont. 137, 141, 79 Pac. 690. 

Cited or applied as section 266, First Di- 
vision Compiled Statutes 1887, in Freezer 
v. Sweeney, 8 Mont. 508, 511, 21 Pac. 20. 


Right of jury to take articles introduced 
in evidence to jury-room, see note in Ann. 
Cas. 1915B, 742. 

Effect on verdict of papers improperly 
in jury-room, see notes in 6 Ann. Cas. 931; 
Ann. Cas. 1915C, 924. 


9353. Deliberation of jury—How conducted. When the case is finally 


submitted to the jury, they may decide in court or retire for delibera- 
tion; if they retire, they must be kept together, in some convenient place, 
under charge of an officer, until at least two-thirds of them agree upon a 
verdict or are discharged by the court. Unless by order of the court, the 
officer having them under his charge must not suffer any communication 
to be made to them, or make any himself, except to ask them if they or 
two-thirds of them are agreed upon a verdict; and he must not, before 
their verdict is rendered, communicate to any person the state of their 
deliberations, or the verdict agreed upon. 


History: En. Sec. 138, p. 71, Bannack thority. Spencer v. Spencer, 31 Mont. 631, 
Stat.; re-en. Sec. 166, p. 165, L. 1867; 639, 79 Pac. 320. 


re-en. Sec. 206, p. 68, Cod. Stat. 1871; 
re-en. Sec. 256, p. 103, L. 1877; re-en. Sec. 
256, 1st Div. Rev. Stat. 1879; re-en. Sec. 
265, 1st Div. Comp. Stat. 1887; amd. Sec. 
1084, C. Civ. Proc. 1895; re-en. Sec. 6750, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 613. 


This section, providing that two-thirds 
of a jury in a civil action may agree upon 
a verdict, is based upon constitutional au- 


9354. May come into court for further instructions. 


Special findings acquiesced in by the re- 
quired two-thirds of a jury may not be set 
aside by reason of affidavits made by dis- 
senting jurors that, in their opinion, the 
conclusion of the majority was reached 
by giving a wrong construction or too 
much weight to a part of the evidence. 
Spencer v. Spencer, 31 Mont. 631, 639, 79 
Pac. 320. 


After the jury 


have retired for deliberation, if there be a disagreement between them as 
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to any part of the testimony, or if they desire to be informed of any point 
of law arising in the cause, they may require the officer to conduct them 
into court. Upon their being brought into court, the information required 


must be given in the presence of, or after notice to, the parties or coun- 


sel. 
stenographer. 


History: En. Sec. 140, p. 71, Bannack 
Stat.; amd. Sec. 168, p. 166, L. 1867; 
re-en. Sec. 208, p. 68, Cod. Stat. 1871; 
re-en. Sec. 258, p. 103, L. 1877; re-en. Sec. 
258, 1st Div. Rev. Stat. 1879; re-en. Sec. 
267, 1st Div. Comp. Stat. 1887; amd. Sec. 
1085, C. Civ. Proc. 1895; re-en. Sec. 6751, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 614. 


Where, after having been charged, and 
having retired to consider their verdict, a 
jury, at its own request, was brought back 
into the court-room and permitted to hear 
read the testimony of two witnesses who 
had testified, from the stenographer’s 
notes, which action was objected to on the 
ground that it was improper and that the 


Such information must be given in writing or taken down by the 


testimony as read was secondary and in- 
admissible, if the _ witnesses themselves 
could have been produced, it was held that 
no error had been committed, since the 
court had no authority to permit the ex- 
amination of witnesses at such a time, and 
the notes taken by an official stenographer 
on a trial are presumably correct. Freezer 
v. Sweeney, 8 Mont. 508, 512, 21 Pac. 20. 

This section is applicable to civil cases 
only.’ State v. Fisher, 23 Mont. 540, 551, 
59. Pac. 919. 


Necessity that further instructions after 
retirement of jury be given in presence of, 
or with consent of, counsel, see note in 
17 Ann. Cas. 536. 


9355. Proceedings in case a juror becomes sick. If, after the impanel- 


ing of the jury, and before verdict, a juror becomes sick, so as to be 
unable to perform his duty, the court may order him to be discharged. 
In that case the trial may proceed with the other jurors, or another juror 
may be sworn and the trial begin anew; or the jury may be discharged, 


and a new jury then or afterward impaneled. 


History: En. Sec. 136, p. 70, Bannack 
Stat.; amd. Sec. 164, p. 165,.L. 1867; 
re-en. Sec. 205, p. 68, Cod. Stat. 1871; 
re-en. Sec. 255, p. 103, L. 1877; re-en. Sec. 
255, 1st Div. Rev. Stat. 1879; re-en. Sec. 
264, Ist Div. Comp. Stat. 1887; re-en. Sec. 
1086, C. Civ. Proc. 1895; re-en. Sec. 6752, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 615. 


Agreement in verdict by remaining jur- 
ors in case of sickness of juror, see note 
in 43 L. R. A. 69. 

Temporary separation of juror from fel- 
lows on account of illness as ground for 
new trial in criminal case, see note in 20 
Ann. Cas. 656. 


9356. When prevented from giving verdict, the cause may be again 


tried. In all cases where the jury are discharged, or prevented from 
giving a verdict, by reason of accident or other cause, during the progress 
of the trial, or after the case is submitted to them, the action may be 


again tried immediately, or at a future time, as the court may direct. 


History: En. Sec. 141, p. 71, Bannack 
Stat.; amd. Sec. 169, p. 166, L. 1867; re-en. 
Sec. 209, p. 68, Cod. Stat. 1871; re-en. Sec. 
259, p. 104, L. 1877; re-en. Sec. 259, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 268, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1087, 
C. Civ. Proc. 1895; re-en. Sec. 6753, Rev. 


In an action at law to recover damages 
for the breach of a contract, after the case 
has been submitted to the jury, which 
failed to agree upon a verdict, the court 
cannot make findings of fact and conclu- 
sions of law and base a judgment thereon, 
but should direct that the case be tried 


C. 1907. Cal. C. Civ. Proc. Sec. 616. again. Murray v. Hauser, 21 Mont. 120, 


127, pO PaGuue, 


9357. When jury are absent, court may adjourn from time to time— 
Sealed verdict. While the jury are absent, the court may adjourn from’ 
time to time, in respect to other business; but it is nevertheless open for 
every purpose connected with the case submitted to the jury until a 
verdict is rendered or the jury discharged. The court may direct the jury 
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to bring in a sealed verdict, at the opening of the court, in case of an 
agreement during a recess or adjournment for the day. 


History: En. Sec. 142, p. 71, Bannack 260, 1st Div. Rev. Stat. 1879; re-en. Sec. 
Stat.; re-en. Sec. 170, p. 166, L. 1867; 269, 1st Div. Comp. Stat. 1887; amd. Sec. 
. re-en. Sec. .210, p. 68, Cod. Stat. 1871; 1088, C. Civ. Proc. 1895; re-en. Sec. 6754, 
re-en. Sec. 260, p. 103, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 617. 


9358. Verdict—How declared—Form of—Polling the jury. When the 
jury, or two-thirds of them, have agreed upon a verdict, they must be 
conducted into court, their names called by the clerk, and the verdict 
rendered by their foreman; the verdict must be in writing, signed by the 
foreman, and must be read by the clerk to the jury, and the inquiry made 
whether it is their verdict. Hither party may require the jury to be 
polled, which is done by the court or clerk asking each juror if it is his 
verdict; if upon such inquiry or polling, more than one-third of the jurors 
disagree thereto, the jury must be sent out again, but if no such disagree- 
ment be expressed, the verdict is complete, and the jury discharged from 


the case. 


History: En. Sec. 143, p. 72, Bannack 
Stat.; re-en. Sec. 171, p. 166, L. 1867; 
re-en. Sec. 211, p. 69, Cod. Stat. 1871; amd. 
Sec. 261, p. 104, L. 1877; re-en. Sec. 261, 
1st Div. Rev. Stat. 1879; re-en. Sec. 270, 
1st Div. Comp. Stat. 1887; amd. Sec. 1089, 
C. Civ. Proc. 1895; re-en. Sec. 6755, Rev. 
©. 1907. Cal. C. Civ. Proc. Sec. 618. 


9359. Proceedings when verdict is informal. 


Validity of verdict rendered after jury 
have been polled and some jurors have 
dissented and jury have been sent back 
for further deliberations, see note in 6 
Ann. Cas. 457. 


When the verdict is 


announced, if it is informal or insufficient, in not covering the issue sub- 
mitted, it may be corrected by the jury under the advice of the court, or 


the jury may be again sent out. 


. History: En. Sec. 144, p. 72, Bannack 
Stat.; re-en. Sec. 172, p. 166, L. 1867; 
re-en. Sec. 212, p. 69, Cod. Stat. 1871; 
re-en. Sec. 262, p. 104, L. 1877; re-en. Sec. 
262, 1st Div. Rev. Stat. 1879; re-en. Sec. 
271, 1st Div. Comp. Stat. 1887; amd. Sec. 
1090, C. Civ. Proc. 1895; re-en. Sec. 6756, 
Rey. C. 1907. Cal. C. Civ. Proc. Sec. 619. 


When a verdict is rendered and record- 
ed, and the jury discharged, the jury is 
functus officio. Prior to that time the ver- 
dict is in the control of the jury in some 
respects, but after those events the pro- 
vinee of the jury is exhausted. In re 
Thompson, 9 Mont. 381, 388, 23 Pac. 933; 
Morris v. Burke, 15 Mont. 214, 215, 38 
Pac. 1065. 

A verdict in favor of plaintiff is suffi- 
cient without stating the amount awarded, 
where the answer admitted the indebted- 
ness and amount thereof. and the only de- 
nial was that the debt was not yet due. 
Josephi v. Mady Clothing Co., 13 Mont. 
195, 202, 33 Pac. 1. 

The practice permitted by this section 
is to prevent irregular, informal, and in- 
sufficient verdicts from being received and 
recorded, and is not to be extended so far 
as to authorize the court to refuse to re- 


ceive a verdict for the plaintiff for a sum 
less than that claimed by him, on the 
ground that, under the evidence, if the 
plaintiff is entitled to a verdict at all, it 
must be for the full amount claimed. The 
proper remedy in the latter case is to have 
the verdict set aside on motion for a new 
trial. Morris v. Burke, 15 Mont. 214, 215, 
38 Pac. 1065. See, also, State ex rel. Jones 
v. District Court, 50 Mont. 1, 5, 144 Pace. 
564. 

This section is to some extent rather a 
declaration of existing principles than the 
introduction of any wholly new principles 
or doctrine. Morris v. Burke, 15 Mont. 
214, 216, 38 Pac. 1065. 

The plain purpose of this section is to 
prevent the receipt of informal or insuf- 
ficient verdicts; it does not extend to mat- 
ters going to the substance, that do not 
appear upon their face; if a verdict covers 
the issue and is complete on its face, the 
court must receive it. Harrington v. 
Butte, Anaconda & Pacific Ry. Co., 36 
Mont. 478, 483, 93 Pac. 640. See, also 
State ex rel. Jones v. District Court, 50 
Mont. 1, 5, 144 Pac. 564. 

Where, upon the polling of the jury in 
a personal injury case, the court inquires 
whether the verdict for the plaintiff has 
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been reached by chance, and, several of 
the jurors answering in the affirmative, 
the court then directs them to retire and 
find a verdict by “deliberation and reason- 
ing,’ and to exclude the element’ of 
chance, the action of the court is unau- 
thorized; the verdict returned should have 
been received, subject to be set aside only 
upon application under section 9397. Har- 
rington v. Butte, Anaconda & Pacific Ry. 
Co., 36 Mont. 478, 483, 93 Pac. 640. 

After a verdict, which was neither in- 
formal nor insufficient, had been received 
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and recorded, the trial court had no power 
to order it stricken from the files and di- 
rect the jury to return another, its au- 
thority over it being limited to setting it 
aside upon proper motion for a new trial. 
Lish v. Martin, 55 Mont. 582, 585, 179 
Pac. 826. 


Correction of sealed verdict, see notes 
in 5 Ann. Cas. 394; 3 L. R. A. (N. 8.) 
1086. 

Correction of special verdict, see note 


in 94 L, B.A. (N. 8.) 72. 


CHAPTER 30. 
THE VERDICT. 


Section 9360. 


9361. 
9362. 
claim. 
9363. 
9364. Directed Verdict—When. 


General and Special Verdict Defined. 
When a General or Special Verdict May Be Rendered. 
Verdict in Actions for Recovery of Money or on Establishing Counter- 


Verdict in Actions for the Recovery of Specific Personal Property. 


9360. General and special verdicts defined. The verdict of a jury is 


either general or special. 


A general verdict is that by which they: pro- 


nounce generally upon all or any of the issues, either in favor of the 
plaintiff or defendant; a special verdict is that by which the jury find the 


facts only, leaving the judgment to the court. 


The special verdict must 


present the conclusions of fact as established by the evidence, and not the 
evidence to prove them; and those conclusions of fact must be so presented 
as that nothing shall remain to the court but to draw from them conclu- 


sions of law. 


History: En. Sec. 146, p. 72, Bannack 
Stat.; re-en. Sec. 174, p. 167, L. 1867; 
re-en. Sec. 214, p. 69, Cod. Stat. 1871; 
re-en. Sec. 264, p. 105, L. 1877; re-en. Sec. 
264, 1st Div. Rev. Stat. 1879; re-en. Sec. 
274, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1100, C. Civ. Proc. 1895; re-en. Sec. 6757, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 624. 


A verdict is bad which is not responsive 
to and decisive upon every material issue 
submitted to the jury. McCleary v. Crow- 
ley, 22 Mont. 245, 248, 56 Pac. 227; Ham- 
ilton v. Murray, 29 Mont. 80, 84, 74 Pac. 
75; Hickey v. Breen, 40 Mont. 368, 375, 
106 Pac. 881, 20 Ann. Cas. 429. See, also, 
Consolidated Gold & Sapphire Min. Co. v. 
Struthers, 41 Mont. 565, 571, 111 Pac. 152; 
Olcott v. Gebo, 454 Mont. 35, 37, 166 Pace. 
300. 

In forcible detainer a verdict is defec- 
tive which fails to find that defendant de- 
tained the property. McCleary v. Crow- 
ley, 22 Mont. 245, 248, 56 Pac. 227. 

A verdict is bad if it varies from the 
issues in a substantial matter, or if it find 
only a part of that which is in _ issue. 
Whether the jury find a general or a spe- 
cial verdict, it is their duty to decide the 
very point in issue; and, although the 
court in which the cause is tried may give 


form to a general finding, so as to make 
it harmonize with the issue, yet if it ap- 
pears to that court, or to the appellate 
court, that the finding is different from the 
issue, or is confined to a part only of the 
matter in issue, no judgment can be ren- 
dered upon the verdict. Hamilton v. Mur- 
ray, 29 Mont. 80, 84, 74 Pac. 75; Hickey 
v. Breen, 40 Mont. 368, 373, 106 Pac. 881, 
20 Ann. Cas. 429, 

A special verdict should find all the 
facts which are necessary to enable the 
court to determine by the consideration 
of the pleadings and the verdict- alone 
which party is by law entitled to a judg- 
ment, without reference to the evidence. 
Coburn Cattle Co. v. Small, 35 Mont. 288, 
293, 88 Pac. 953. 

In an action against a county treasurer 
to recover taxes paid on certain cattle, a 
special verdict is insufficient to warrant 
judgment for the plaintiff, where such 
verdict fails to find all the facts necessary ~ 
to enable the court to determine, by a con- 
sideration of the pleadings and the ver- 
dict alone, which party is by law entitled 
to a judgment, without reference to the 
evidence. Coburn Cattle Co. v. Small, 35 
Mont. 288, 293, 88 Pac. 953. 

In an action of claim and delivery, 
where the jury merely found that, at the 
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time the action was commenced and when 
the trial was had, plaintiffs were the own- 
ers and entitled to the possession of the 
property in dispute, fixing the value, but 
failed to find upon the issue whether de- 
fendant wrongfully took and detained it 
from plaintiffs, the verdict was insufficient 
to support a judgment. Hickey v. Breen, 
40 Mont. 368, 374, 106 Pac. 881, 20 Ann. 
Cas. 429; Olcott v. Gebo, 54 Mont. 35, 37, 
166 Pac. 300. 
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Cited or applied as section 6757, Re- 
vised Codes, in Johnson v. Butte Alex 
Scott Copper Co., 51 Mont. 126, 132, 149 
Pac. 717; McDonald v. Klenze, 52 Mont. 
142, 144, 157 Pac. 175. 


What special verdict must contain, see 
note in 24 L. R. A. (N. 8.) 1. 

General and special verdicts, see note 
PPOs APO) oF 


9361. When a general or special verdict may be rendered. In all 


cases the court may direct the jury to find a special verdict in writing 
upon all or any of the issues, and in all cases may instruct them, if they 
render a general verdict, to find upon particular questions of fact, to be 
stated in writing, and may direct a written finding thereon. The special 
verdict or finding must be filed with the clerk and entered upon the min- 
utes. Where a special finding of facts is inconsistent with the general 
verdict, the former controls the latter, and the court must give judgment 


accordingly. 


In no ease shall special issues be submitted to the jury when, 


in the opinion of the court, a general verdict would be sufficient. 


History: En. Sec. 148, p. 72, Bannack 
Stat.; 544 Sec. 175, p. 167, L. 1867; re-en. 
Sec. 215, p. 70, Cod. Stat. 1871; re-en. Sec. 
265, p.- 104, L. 1877; re-en. Sec. 265, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 275, 1st 
Div. Comp. Stat. 1887; amd. Sec. 1101, C. 
Civ. Proc. 1895; re-en. Sec. 6758, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 625. 


Special findings may be properly sub- 
mitted to and passed upon by the jury in 
a divoree suit. Morrison v. Morrison, 14 
Mont. 8, 10, 35 Pae. 1. 

The court may not set aside a special 
finding and enter judgment on the gen- 
eral verdict, but must enter judgment on 
the special finding, leaving it to the de- 
feated party to pursue his remedy by a 
motion for a new trial. Martin v. City 
of Butte, 34 Mont. 281, 285, 86 Pac. 264. 

Special findings in a personal injury case 
control the general verdict. Mitchell v. 
Boston & M. C. C. & Silver M. Co., 37 
Mont. 575, 590, 97 Pac. 1033. 

The court may, in its discretion, sub- 
mit to the jury a particular question of 
fact, and require them to find upon it; 
but it is not bound to do so. Hollings- 
worth y. Davis-Daly E. C. Co., 38 Mont. 
143, 165,_99 Pac. 142; Poor v. Madison 
River Power Co., 41 Mont. 236, 242, 108 
Pac. 645. See, also, Michalsky v. Centen- 
nial Brewing Co., 48 Mont. 1, 16, 134 Pac. 
307. 

The practice of more frequently in- 
structing juries to find upon particular 
questions of fact is recommended; there- 
by, the necessity for granting new trials 
would be greatly diminished, and much 
unnecessary expense and delay be avoid- 
ed. O’Meara v. McDermott, 40 Mont. 38, 
58, 104 Pac. 1049. 

The submission of special interrogator- 
ies to the jury is a matter addressed to 


the sound, legal discretion of the trial 
court; the observance of the practice, 
rather than constituting error, is to be 
commended, as tending to promote jus- 
tice. Rairden v. Hedrick, 46 Mont. 510, 
517, 129 Pac. 498. 

Where, in an action for injuries from a 
premature explosion of dynamite alleged 
to be due to using stronger explosives 
than proper or customary, without warn- 
ing plaintiff, the jury returned a general 
verdict for plaintiff, and found specially 
that plaintiff had been warned, that he 
knew the stronger powder was used, and 
that the use of such powder was proper, 
the special findings were inconsistent with 
the general verdict, and the defendant 
was entitled to judgment upon such find- 
ings. Johnson v. Butte Alex Scott Cop- 
per Co., 51 Mont. 126, 132, 149 Pac. 717. 


The trial court is authorized in any 
case, in its discretion, to instruct the jury 
to find upon particular questions of fact, 
though they are required to render a gen- 
eral verdict; and the court is required, 
when a special finding is inconsistent with 
the general verdict, to recognize the find- 
ing as controlling, and to give judgment 
accordingly. Johnson v. Butte Alex Scott 
Copper Co., 51 Mont. 126, 132, 149 Pace. 
(Ove 

When the court has submitted special 
findings under this section and the jury 
has rendered a special verdict in con- 
formity with the preceding section, it then 
becomes the duty of the court to render 
the proper judgment. McDonald v. Klenze, 
52 Mont. 142, 144, 157 Pac. 175. 


Submission of questions of assumption 
of risk and contributory negligence to 
jury for special verdict, see ncte in 18 
Ann. Cas. 968. 
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9362. Verdict in actions for recovery of money or on establishing 
counterclaim. When a verdict is found for the plaintiff in an action for 
the recovery of money, or for the defendant, when a counterclaim for the 


recovery of money is established, exceeding the amount of.the plaintiff’s 


claim as established, the jury must also find the amount of the recovery. 


History: En. Sec. 149, p. 73, Bannack 
Stat.; re-en. Sec. 176, p. 167, L. 1867; re-en. 
Sec. 216, p. 70, Cod. Stat. 1871; re-en. Sec. 
266, p. 105, L. 1877; re-en. Sec. 266, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 276, 1st Div. 
Comp. Stat. 1887; amd. Sec. 1102, C. Civ. 
Proc. 1895; re-en. Sec. 6759, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 626. 


A verdict in favor of plaintiff is sufficient 
without stating the amount awarded, 
where the answer admitted the indebted- 
ness and amount thereof, and the only 
denial was that the debt was not yet due. 
Josephi v. Mady Clothing Co., 13 Mont. 
195,202, 33° Pae. 1. 

In entering judgment, it is the duty of 
the court to follow the verdict, and the 
allowance of interest in this case was er- 
ror, the verdict indicating that the jury 


had followed the instructions and made 
all allowances, including interest, to which 
they thought defendants entitled. Butte 
Electric Ry. Co., v. Mathews, 34 Mont. 
487, 493, 87 Pac. 460. See, also, Helena 
Power Transmission Co. v. Spratt, 40 
Mont. 254, 255, 106 Pac. 5. 

Query, whether, if the jury in an action 
for the recovery of money should find, 
under this section, the amount to which 
defendant is entitled, and specify in the 
verdict that the amount so found should 
draw interest from a certain date, the 
court may compute such interest and in- 
clude it in the judgment upon the principle 
that that which can be made certain must 
be regarded as certain. Butte Electric 
Ry. Co. v. Mathews, 34 Mont. 487, 493, 87 
Pac. 460. 


9363. Verdict in actions for the recovery of specific personal property. 


In an action for the recovery of specific personal property, if the property 
has not been delivered to the plaintiff, or the defendant, by his answer, 
claim a return thereof, the jury, if their verdict be in favor of the plaintiff, 
or if, being in favor of the defendant, they also find that he is entitled to 
a return thereof, shall find the value of the property (but failure to find 
all the facts mentioned in this section shall not invalidate the verdict), and 
may at the same time assess the damages, if they are claimed in the com- 
plaint or answer, which the prevailing party has sustained by reason of 


the taking or detention of such property. 


Related section: 9406. 

History: En. Sec. 150, p. 73, Bannack 
Stat; re-en. Sec. 177, p. 167, L. 1867; re-en. 
Sec. 217, p. 70, Cod. Stat. 1871; re-en. Sec. 
267, p. 105, Li. 1877; re-en. Sec. 267, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 277, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 1103, C. Civ. 
Proc. 1895; re-en. Sec. 6760, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 627. 


Under this section, a failure to find all 
the facts that should be found by a jury 
does not invalidate the verdict. Miles v. 
Edsall, 7 Mont. 185, 195, 14 Pac. 701; 
Wheeler v. Jones, 16 Mont. 87, 89, 40 Pace. 
Ts 

In a claim and delivery action the ver- 
dict of the jury need not be in the alter- 
native, but the judgment must be in the 
alternative, as provided by section 9406. 
The verdict must support the judgment, 
and both verdict and judgment must con- 
form to the law. Hynes v. Barnes, 30 
Mont. 25, 26, 75 Pac. 523. See Hickey v. 
Breen, 40 Mont. 368, 374, 106 Pac. 881, 
20 Ann. Cas. 429. 

The verdict, in an action of claim and 
delivery, should in terms, dispose of all the 


issues submitted to the jury. Woods v.. 
Latta, 35 Mont. 9, 22, 88 Pac. 402; Hickey 
v. Breen, 40 Mont. 368, 372, 106 Pac. 881, 
20 Ann. Cas. 429. 

The verdict, in an action of claim and 
delivery, conforms substantially with the 
requirements of this section, where it con- 
tains a general finding in favor of the 
plaintiff, together with a finding of value. 
Sullivan v. Girson, 39 Mont. 274, 276, 102 
Pac. 320. 

In an action of claim and delivery, a 
judgment that the party entitled to the 
possession of the property in controversy 
shall have it, or, in case the property it- 
self cannot be recovered, then such party 
to have its value, is proper under this 
section. Chestnut v. Sales, 44 Mont. 534, 
547, 121 Pac. 481; Id. 49 Mont. 318, 323, 
141 Pac. 986, Ann. Cas. 1916A, 620, 52 
L. BR. AsvCNs 82) 4199: 


Power of jury, in claim and delivery, 
to award damages. Chestnut v. Sales, 49 
Mont. 318, 323, 141 Pac. 986, Ann. Cas. 
1916A, 620, 52 L. R. A. (N. 8.) 1199. 


This section and section 9406 recognize 
the right of the defendant in a claim and 
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delivery action, who is awarded a return 
of the property, to recover damages for 
the wrongful taking and detention of it. 
Hammond vy. Thompson, 54 Mont. 609, 611, 
173 Pac. 229. 


9364. Directed verdict—When. 
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Necessity that verdict give separate val- 
uation of several articles involved in ac- 
tion of replevin, see note in Ann. Cas. 
1912D, 849. 

Measure of damages recoverable in re 
plevin, see note in 22 Am. Rep. 285. 


Where, upon the trial of an issue by 


a jury, the case presents only questions of law, the judge may direct the 
jury to render a verdict in favor of the party entitled thereto. 


History: En. Sec. 1104, C. Civ. Proc. 
1895; re-en. Sec. 6761, Rev. C. 1907. 


No cause should ever be withdrawn 
from the jury unless the conclusion from 
the facts necessarily follows, as a matter 
of law, that no recovery could be had 
upon any view which could reasonably be 
drawn from the facts which the evidence 
tends to establish. Cain v. Gold Mountain 
Min. Co., 27 Mont. 529, 535, 71 Pac. 1004; 
Michener y. Fransham, 29 Mont. 240, 246, 
74 Pac. 448; Nord v. Boston & M. C. C. 
& S. M. Co., 30 Mont. 48, 58, 75 Pac. 
681; McCabe v. Montana Central Ry. Co., 
30 Mont. 323, 337, 76 Pac. 701; Shaw v. 
New Year Gold Mines Co., 31 Mont. 138, 
146, 77 Pac. 515. 


A verdict should not be directed unless 
the case presents “only” questions of law. 
Michener v. Fransham, 29 Mont. 240, 246, 
74 Pac. 448. 


A verdict cannot be directed for de- 
fendant where substantial evidence is in- 
troduced prior to the motion for direction 
which in any way tends to support plain- 
tiff’s contention, the weight of such evi- 
dence being a question for the jury. Ball 
v. Gussenhoven, 29 Mont. 321, 334, 74 
Pac. 871; Lehane v. Butte Electric Ry. Co., 
37 Mont. 564, 574, 97 Pac. 1038; Moran v. 
Ebey, 39 Mont. 517, 520, 104 Pac. 522. 


‘Where the evidence of the plaintiff in 
support of his claim was clear and satis- 
factory, and that of the defendant con- 
sisted of an affidavit which was hearsay, 
a case was presented in which the court 
was authorized to direct a verdict in 
plaintiff's favor. Bean v. Missoula Lum- 
ber Co., 40 Mont. 31, 37, 104 Pac. 869. 


A judgment on a directed verdict may 
or may not be a judgment on the merits, 
dependent upon the question decided by 
the court and the scope of the ruling. 
Dunseth vy. Butte Electric Ry. Co., 41 
Mont. 14, 21, 108 Pac. 567, 21 Ann. Cas. 
1258. 

This section permits a directed verdict 
when the case presents only questions of 
law, but it does not, in any way, enlarge 
the powers of the court as applied to the 
facts. Dunseth v. Butte Electric Ry. Co., 
41 Mont. 14, 25, 108 Pac. 567, 21 Ann. 
Cas. 1258. 


When one side of a case is without 
proof, the case is stripped of questions of 
fact, and presents only a question of law 
for decision by the court. Consolidated 
Gold & Sapphire Min. Co. v. Struthers, 41 
Mont. 565, 573, 111 Pac. 152. 

It is not important in cases of failure 
of proof, whether the court directs the 
jury to render a verdict for either party, 
or discharges the jury and renders judg- 
ment; in either case the result is the de- 
cision of the court. Consolidated Gold & 
Sapphire Min. Co. v. Struthers, 41 Mont. 
565,573,111 Pae.2152. 

It cannot prejudice the rights of the 
parties, though the formal procedure pre- 
scribed by this section is not pursued; the 
decision is, in any event, that of the court. 
Consolidated Gold & Sapphire Min. Co. v. 
Struthers, 41 Mont. 565, 573, 111 Pac. 152. 

Whether there is any substantial evi- 
dence in the case, made by the party upon 
whom the burden rests, is always a ques- 
tion of law; if there is not, the court ought 
to withdraw the case from the jury and 
direct judgment. Escallier v. Great 
Northern Ry. Co., 46 Mont. 238, 252, 127 
Pac. 458, Ann. Cas. 1914B, 468. 

If a case is being tried to a jury, and 
the evidence is such that reasonable men 
can come to but one conclusion thereon, 
the court may, as the case requires, di- 
rect a verdict for the party entitled to 
it, or withdraw the case from the jury 
and render judgment. Milwaukee Land 
Co. v. Ruesink, 50 Mont. 489, 498, 148 
Pac. 396; Old Ky. Distillery v. Stromberg- 
Mullins Co., 54 Mont. 285, 292, 169 Pac. 
734. 

The fact that testimony is uncontra- 
dicted is not alone sufficient to warrant a 
directed verdict, where the inferences to 
be drawn from all the circumstances are 
open to different conclusions by reason- 
able men. First National Bank of Lewis- 
town v. Wilson et al., 57 Mont. 384, 188 
PaGoeot ly 


Direction of verdict for party on uncon- 
tradicted evidence in his favor, see note 
ns Aves, i. 802, 

Power of court to direct verdict for de- 
fendant at close of opening statement of 
plaintiff’s counsel, see notes in 14 Ann. 
Cas. 699; 29 L. R. A. (N. 8.) 218. 
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CHAPTER 31. 
TRIAL BY THE COURT. 


Section 9365. When and How Trial by Jury May Be Waived. 


9366. Upon Trial by Court, Decision to Be in Writing and Filed Within 
Twenty Days. 

9367. Facts and Conclusions of Law Must Be Separately Stated—Judgment on. 

9368. Findings May Be Waived, How. 

9369. Want of Findings—Judgment Not Reversed. 

9370. Exception for Defective Findings—Particular Defect to Be Pointed Out. 

9371. Exceptions to Be Filed and Served on Opposite Party. 

9372. Trial Upon Agreed Statement of Facts. 

9373. Proceedings After Determination of Issue of Law. 


9365. When and how trial by jury may be waived. Trial by jury 
may be waived by the several parties to an issue of fact in actions arising 
on contract, or for the recovery of specific real or personal property, with 
or without damages, and with the assent of the court in other actions, in 
manner following: 

1. By failing to appear at the trial; 

2. By written consent, in person or by attorney, filed with the clerk; 


3. By oral consent, in open court, entered in the minutes. 


History: En. Sec. 152, p. 73, Bannack 
Stat.; re-en Sec. 179, p. 168, L. 1867; amd. 
Sec. 219, p. 70, Cod. Stat. 1871; amd. Sec. 
269, p.. 106, L. 1877; re-en. Sec. 269, ist 
Div. Rev. Stat. 1879; re-en. Sec. 279, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1110, C. 
Civ. Proc. 1895; re-en. Sec. 6762, Rev C. 
1907. Cal. C. Civ. Proc. Sec. 631. 


Plaintiff’s right to a jury trial in an ac- 
tion for damages for a nuisance could only 
be waived in one of the modes specified 
in this section, and was not waived by his 
failure to demand a trial by jury, or to 
submit to the court the question as to 
whether he had a right to a jury trial, or 
by endeavoring to maintain his claim un- 
der the theory of the case which the court, 
by its ruling that it was an action in 
equity, compelled him to adopt. Chessman 
v. Hale, 31 Mont. 577, 590, 79 Pac. 254, 3 
Ann. Cas. 1038, 68 L. R. A. 410. See Fifty 
Associates Co. v. Quigley, 56 Mont. 348, 
354, 185 Pac. 155. 

The parties may waive a jury, but only 


in the manner prescribed by law. Con- 
solidated Gold & Sapphire Min. Co. v. 
Struthers, 41 Mont. 565, 572, 111 Pac. 152. 


Cited or applied as section 6762, Re- 
vised Codes, in State ex rel. Culbertson 
Ferry Co. v. District Court, 49 Mont. 595, 
599, 144 Pac. 159; Shea v. North Butte 
Min. Co., 55 Mont. 522, 535, 179 Pac. 499. 


Request by both parties for direction 
of verdict as waiver of trial by jury. See 
notes in 6 Ann. Cas. 545! 13 Ann. Cas, 
372; Ann. Cas. 19130, 1342. 

Waiver of jury as affecting right to jury 
on second trial or at subsequent term, see 
note in 4 Ann. Cas. 1004. 

Waiver of right to trial by jury in ae- 
tion to quiet title, see notes in 3 Ann, 
Cas. 251; 18 Ann. Cas. 246. 

Waiver of right of trial by jury in par: 
tition actions, see note in 21 Ann. Cas. 
1300. 

Waiver of jury trial in eminent domain 
proceedings, see note in 18 Ann. Cas. 685, 


9366. Upon trial by court, decision to be in writing and filed within 


twenty days. 


Upon a trial of a question of fact by the court, its decision 


or findings must be given in writing and filed with the clerk within 
twenty days after the case is submitted for decision. | 


History: Ein; Sec. 1111, C. Civ.. Proc. 
1895; re-en. Sec. 6763, Rev. C, 1907. Cal. 
C. Civ. Proc. Sec. 632. 

Note.—Sections 9366 to 9372, appeared 
in part as section 180, p. 168, Laws of 
1867; re-enacted as section 220, p. 71, 
Codified Statutes 1871; re-enacted as sec- 


tion 270, p. 106, Laws of 1877; re-enacted 
as section 270, First Division Revised 
Statutes 1879; re-enacted as section 280, 
First Division Compiled Statutes 1887. 


This section and _ succeeding sections 
recognize the system of implied findings, 
which -applies to equity as well as law 
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cases, and, under this system, where there 
are defective findings the judgment ap- 
pealed from will not be reversed unless 
requests and exceptions were made and 
saved. Haggin v. Saile, 23 Mont. 375, 380, 
59 Pac. 154; Yellowstone Nat. Bank v. 
Gagnon, 25 Mont. 268, 271, 64 Pac. 664. 


A party litigant is entitled to a specific 
finding on each material issue, but he can- 
not be heard to complain where no finding 
is made unless he has complied with the 
statute in requesting the same. Quinlan 
v. Calvert, 31 Mont. 115, 118, 77 Pac. 428. 


This section is directory only, and the 
court’s failure to render a decision within 
the time limited does not deprive it of 
jurisdiction to decide at a later date. 
Toole v. Weirick, 39 Mont. 359, 364, 102 
Pac. 590, 133 Am. St. Rep. 576. 


In a suit for divorce, though tried with 
a jury, it was the duty of the judge, 
under this section, to make findings upon 
all material issues of fact made by the 
pleadings, whether requested or not. This 
duty became imperative where timely re- 
quest was made, and refusal constituted 
reversible error. Bordeaux v. Bordeaux, 
43 Mont. 102, 108, 115 Pac. 25. 

Section 9370, does not excuse the judge 
from making findings when timely request 
is made therefor. Bordeaux v. Bordeaux, 
43 Mont. 102, 108, 115 Pac. 25. 

This section requires the district court 
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in an equity case to make findings of fact, 
whether requested to do so or not. While 
it is true that error cannot be predicated 
upon the trial court’s refusal to make find- 
ings, unless requested under section 9369, 
the failure of counsel to make the request 
does not relieve the court of its duty. Bill- 
ings Realty Co. v. Big Ditch Co., 43 Mont. 
251, 262, 115 Pace. 828. 


While it is, under this section and sec- 
tion 9368 incumbent upon the trial court, 
in every case tried without a jury, to make 
findings unless they are waived by the 
parties, yet the party who fails to pursue 
the course pointed out in sections 9370 
and 9371 cannot complain either that the 
duty enjoined by section 9367 has been 
omitted, or that the result of an effort to 
perform it is defective. Featherman v. 
Hennessy, 43 Mont. 310, 314, 115 Pac. 983. 


When the record contains requests for 
findings, and no findings are found in 
the record, the case must be remanded for 
further proceedings. Rogers-Templeton 
Lumber Co. v. Welch, 56 Mont. 321, 326, 
184 Pac. 838. 


Cited or applied as section 6763, Re- 
vised Codes, in City of Helena v. Hale, 38 
Mont. 481, 484, 100 Pac. 611, Farwell v. 
Farwell, 47 Mont. 574, 578, 133 Pac. 958, 
Ann. Cas. 1915C, 78. Security Trust ete. 
Bank v. Reser, 58 Mont. 501, 503, 193 Pac. 
532. 


9367. Facts found and conclusions of law must be separately stated— 


Judgment on. 


In giving the decision or making its findings, the facts 


found and the conclusions of law must be separately stated, and judgment 
must thereupon be entered accordingly. 


History: En. Sec. 1112, C. Civ. Proc. 
1895; re-en. Sec. 6764, Rev. C. 1907. See 
also history of Sec. 9366. Cal. C. Civ. 
Proc. Sec. 633. 


In every case specific findings should 
be made upon all material issues of fact 
raised by the pleadings, followed by the 
appropriate conclusions of law, indicating 
the judgment to be entered thereon. Bor- 
deaux v. Bordeaux, 43 Mont. 102, 108, 115 
Pac. 205. 

While the clerk of the district court 
may enter, that is, record a decree, he had 
no power to sign and enter, thus virtually 
rendering, one in a suit to foreclose mort- 
gages on real and personal property, ad- 
judging, among other things, that plaintiff 
recover principal, interest, and attorneys’ 
fees, holding defendants personally liable 


9368. Findings may be waived, 


therefor, etc., where the trial judge had 
done no more than transmit to him his 
findings of fact and conclusions of law, 
without any further directions in the mat- 
ter. State ex rel. Reser v. District Court, 
53 Mont. 235, 237, 163 Pac. 1149. 

Findings of fact and conclusions of law 
are not the judgment, but merely the foun- 
dation for the judgment. State ex rel. 
Reser v. District Court, 53 Mont. 235, 237, 
163 Pac. 1149. 

Cited or applied as section 1112, Code 
of Civil Procedure, in Quinlan v. Calvert, 
31 Mont. 115, 118, 77 Pac. 428; as section 
6764, Revised Codes, in City of Helena v. 
Hale, 38 Mont. 481, 484, 100 Pac. 611; 
Featherman v. Hennessy, 43 Mont. 310, 
314, 115 Pac. 983; Rogers-Templeton Lum- 
ber Co. v. Welch, 56 Mont. 321, 327, 184 
Pac. 838. 


how. The findings of fact may be 


waived by the several parties to an issue of fact: 
1. By failing to appear at the trial; 
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TRIAL AND JUDGMENT. 
2. By consent in writing, filed with the clerk; 


3. By oral consent in open court, entered in the minutes. 


History: En. Sec. 1113, C. Civ. Proc. Mont. 115, 118, 77 Pac. 428; as section 
1895; re-en. Sec. 6765, Rev. C. 1907. See 6765, Revised Codes, in Featherman v. 
also history of Sec. 9366. Cal. C. Civ. Hennessy, 43 Mont. 310, 314, 115 Pac. 983. 
Proc. Sec. 634. 


Waiver of right to have findings of fact 
made by court, see note in Ann. Cas. 
1914D, 797. 


Cited or applied as section 1113, Code of 
Civil Procedure in Quinlan v. Calvert, 31 


9369. Want of findings—Judgment not reversed. No judgment shall 
be reversed on appeal for want of findings at the instance of any party 
who, at the close of the evidence and argument in the cause, shall not have 
requested findings in writing, and had such request entered in the minutes 
of the court; nor in cases tried by the court shall the judgment be 
reversed on appeal for defects in the findings, unless exceptions be made 


in the court below for a defect in the findings or in a finding. 


History: En. Sec. 1114, C. Civ. Proc. 
1895; re-en. Sec, 6766, Rev. C. 1907. See 
also history of Sec. 9366. 


Where the court’s findings are general 
in terms, any finding not specifically made, 
but necessary to support the judgment, 
will be implied. This rule is in effect de- 
clared by the statute. Thorp v. Freed, 1 
Mont. 651, 664; Ingalls v. Austin, 8 Mont. 
333, 335, 20 Pac. 637; Haggin v. Saile, 23 
Mont. 375, 380, 59 Pac. 154; Currie v. 
Montana Central Ry. Co., 24 Mont. 123, 
124, 60 Pac. 989; Slater Brick Co. v. 
Shackleton, 30 Mont. 390, 392, 76 Pac. 
805; Bordeaux v. Bordeaux, 32 Mont. 159, 
163, 80 Pac. 6; Esselstyn \v. Holmes, 42 
Mont. 507, 515, 114 Pac. 118. 

A party failing to make a request for 
findings cannot allege error because of the 
omission to obey the command of the 
statute. Every finding necessary to sup- 
port the judgment will then be implied. 
Morse v. Swan, 2 Mont. 306, 308; Ingalls 
v. Austin, 8 Mont. 333, 335, 20 Pac. 637; 
Vreeland v. Edens, 35 Mont. 413, 423, 89 
Pac. 735; Bordeaux v. Bordeaux, 43 Mont. 
102, 108, 115 Pac. 25; Farwell v. Farwell, 
47 Mont. 574, 578, 133 Pac. 958, Ann. Cas. 
1915C, 78; Croft v. Bain, 49 Mont. 484, 
487, 143 Pac. 960. 

The failure of the trial court to find 
specifically upon a material issue of fact, 
upon which a finding was _ properly re- 
quested in writing, is ground for reversal, 
although the judgment would not have 
been altered had such finding been made, 
as an affirmance of the judgment would 
require the bringing of another suit to 
adjudicate the issue in question. Estill 
v. Irvine, 10 Mont. 509, 514, 26 Pac. 1005. 

Where it does not appear from the rec- 
ord that appellant requested findings in 
writing by a referee, as required by this 
section, he cannot complain of the ref- 
eree’s failure to make findings. Gallagher 
v. Cornelius, 23 Mont. 27, 29, 57 Pac. 447. 


A defective finding of an abandonment 
of a water right, in an injunction suit, is 
not ground for reversal on appeal, when 
the losing party has failed to follow this 
section. Haggin v. Saile, 23 Mont. 375, 
379, 59 Pac. 154. 

Under the doctrine of implied findings, 
a particular fact the existence of which 
is necessary to support the decree will be 
deemed to have been found by implica- 
tion, the issues warranting such finding, 
where the record on appeal does not dis- 
close a request for an express finding as 
to such fact. Haggin v. Saile, 23 Mont. 


375, 379, 59 Pac. 154; Yellowstone Nat. : 


Bank v. Gagnon, 25 Mont. 268, 271, 64 
Pac. 664; Slater Brick Co. v. Shackleton, 
30 Mont. 390, 393, 76 Pac. 805; Bordeaux 
v. Bordeaux, 32 Mont. 159, 163, 80 Pac. 
6; Hansen v. Larsen, 44 Mont. 350, 352, 
120 Pac.-229. 

Where appellant claims that the trial 
court erred in its conclusions of law de- 
duced from its findings of fact, but failed 
to point out the particular defects in the 
findings made by the court, and to save 
his exceptions, the supreme court will not 
examine into that question. Currie v. 
Montana Central Ry. Co., 24 Mont. 123, 
124, 60 Pac. 989. 

Under the doctrine of implied findings 
prevalent in this state, a judgment ap- 
pealed from will not be reversed unless 
requests and exceptions were made and 
saved in accordance with the _ require- 
ments of the Code of Civil Procedure. 
Currie v. Montana Central Ry. Co., 24 
Mont. 123, 124, 60 Pac. 989. 

In the absence of a compliance with this 
section and the following section, a judg- 
ment will not be reversed on appeal 
though the express findings do not support 
it, since in such case the presumption ob- 
tains that the court impliedly found for 
the prevailing party upon the issues of 
fact not covered by the express findings. 
Yellowstone Nat. Bank v. Gagnon, 25 


238 


ee 


———. 


Ch. 31] 


Mont. 268, 271, 64 Pac. 664. See, .also, 
Slater Brick Co. v. Shackleton, 30 Mont. 
390, 392, 76 Pac. 805; Conrow v. Huffine, 
48 Mont. 437, 443, 138 Pac. 1094. 

This section and the two succeeding sec- 
tions have to do only with findings which 
“omit matters necessary or proper to be 
stated, and relate to exceptions for de- 
ficiencies or omissions, and not for what 
is contained in the findings. Cobban v. 
Hecklen, 27 Mont. 245, 256, 70 Pac. 805. 


Under the express provision of this sec- 
tion, no judgment can be reversed on ap- 
peal for want of a finding at the instance 
of a party who has not requested the find- 
ings, nor in case of defect in the findings, 
unless exceptions have been made in the 
trial court as provided in the following 
section. Grogan v. Valley Trading Co., 30 
Mont. 229, 236, 76 Pac. 211. 

Requests for findings made after the 
filing of the findings and conclusions of 
law are presented too late, and the want 
of such findings cannot be made ground 
for reversal. Schilling v. Curran, 30 Mont. 
#10, 377, 76 Pac. 998. 

Where the court stated that it would 
make findings of fact, defendant was re- 
lieved from making any request for find- 
ings, and the submission of written find- 
ings had the effect of requesting findings 
in writing on the material facts involved. 
‘Quinlan v. Calvert, 31 Mont. 115, 117, 77 
Pac. 428. 

Under the doctrine of implied findings, 
a judgment will not be reversed for want 
of findings, unless the party aggrieved 
shall have requested them in writing, 
caused such request to be entered in the 
minutes of the court, and made and saved 
exceptions to the action. Bordeaux v. 
Bordeaux, 32 Mont. 159, 163, 80 Pac. 6. 

Under the provision of this section, 
every finding necessary to support the 
judgment will be presumed, and the fail- 
ure of the court to make specific findings 
upon the issues made upon affirmative mat- 
ter alleged in an answer is not ground for 
reversal of the judgment, in the absence 
of a specific showing by way of bill of ex- 
ceptions reserved upon the court’s ruling, 
and made a part of the record. Bordeaux 
v. Bordeaux, 32 Mont. 159, 163, 80 Pac. 6. 

Where no requests in writing were made 
for special findings in a water right con- 
test, the failure of the court to make them 
is not under this section, cause for re- 
versal of the judgment. Gans & Klein 
Inv. Co., 35 Mont. 295, 300, 88 Pac. 955. 

It is the duty of the district court to 
make findings upon a _ proper request 
therefor; if, however, they are so lacking 
in substance, when given, as to amount 
to no findings at all, the case is one not 
of defective findings, but one demanding 
a reversal of the decree for want of find- 
ings to justify it. City of Helena v. Hale, 
38 Mont. 481, 484, 100 Pac. 611; Rogers- 
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Templeton Lumber Co. v. Welch, 56 Mont. 
321, 327, 184 Pac. 838. 

In order to render it the imperative duty 
of the trial court to make special findings, 
it is incumbent upon a party, at the con- 
clusion of the evidence and argument in 
the cause, to make request in writing for 
findings, and to have the request entered 
in the minutes of the court; if this is not 
done, a judgment may not be reversed for 
want of findings. State ex rel. Quintin 
v. Edwards, 40 Mont. 287, 299, 106 Pac. 
695, 20 Ann. Cas. 239. 

Notwithstanding this section, the duty 
of the judge, under section 9366, to make 
findings, becomes imperative when timely 
request is made therefor. Bordeaux v. 
Bordeaux, 43 Mont. 102, 108, 115 Pac. 25. 


Though a finding is defective, the de- 
eree will not for that reason be reversed, 
where no exception was made in the trial 
court because of such defect, and the ex- 
ception reserved in a bill, if, by any rea- 
sonable construction, the finding supports 
the decree. Featherman v. Hennessy, 43 
Mont. 310, 314, 115 Pac. 983. 

A complaint that the trial court failed 
to make special findings, as required by 
section 9366, is unavailing, if the appel- 
lant did not request them. Farwell v. 
Farwell, 47 Mont. 574, 578, 133 Pac. 958, 
Ann. Cas. 1915C, 78. 

If a case is submitted to the court with- 
out a jury, and the evidence justifies but 
one conclusion, formal findings are un- 
necessary, though a request be made for 
them in conformity with this section. Mil- 
waukee Land Co. v. Ruesink, 50 Mont. 
489, 498, 148 Pac. 396. 

If a case is submitted to the court with- 
out a jury, and the evidence justifies but 
one conclusion, judgment will not be re- 
versed where a request for findings was 
disregarded. Milwaukee Land Co. v. 
Ruesink, 50 Mont. 489, 498, 148 Pac. 396. 

Where a suit to fix the rights of the 
parties to the waters of a stream was tried 
to the court without a jury, the trial court 
cannot be put in error for failure to make 
findings not requested. Joyce v. McDon- 
ald, 51 Mont. 163, 165, 149 Pac. 953. 

This section and the two following sec- 
tions were not affected in the least by the 
amendment made to section 9387. Bab- 
cock v. Gregg, 55 Mont. 317, 324, 178 Pace. 
284. 

Under the provisions of this section, the 
doctrine of implied findings prevails, but 
that doctrine is not broad enough to cover 
the contingency where the findings ac- 
tually made do not support the decree, 
upon the theory that in such a case it will 
be presumed that the court made findings 
supplemental to the express findings suf- 
ficient to support the decree. Crosby v. 
Robbins, 56 Mont. 179, 193, 182 Pac. 122. 

The doctrine of implied findings is lim- 
ited to cover the following cases: (a) If 
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no findings are made and none requested, 
it will be presumed that the court found 
in favor of the prevailing party upon 
every issue necessary to support the judg- 
ment; and (b) if the court makes find- 
ings which are deficient, but the defects 
are not pointed out, it will be presumed 
that the court found upon other facts in 
issue sufficient, by supplementing the facts 
found, to sustain the judgment; but it will 
not be presumed that the court impliedly 
found facts inconsistent with the express 
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findings. Crosby v. Robbins, 56 Mont. 
179, 198, 182 Pac. 122. 

Where the court expressly found upon 
every fact necessary to support the judg- 
ment, there was no room for the applica- 
tion of the doctrine of implied findings. — 
Crosby v. Robbins, 56 Mont. 179, 193, 182 
Pac. 122. 

Cited or applied as section 6766, Re- 
vised Codes, in Billings Realty Co. v. Big 
Ditch Co., 43 Mont. 251, 262, 115 Pac. 828. 


9370. Exception for defective findings—Particular defect to be pointed 


out. 


In cases of exceptions for defective findings, the particular point or 


issue upon which the party requires a finding to be made, or the particular 
defect to be remedied, shall be specifically and particularly designated; 
and upon failure of the court to remedy the alleged defect, the party 
moving shall be entitled to his exceptions, and the same shall be settled by 


the judge as in other cases. 


History: En. Sec. 1115, C. Civ. Proc. 
1895; re-en. Sec. 6767, Rev. C. 1907. See 
also history of Sec. 9366. 


Unless objections and exceptions to find- 
ings of a referee, for defects therein, are 
settled in a bill or statement, as required 
by this section, they are not properly a 
part of the transcript on appeal, and will 
not be considered. Gallagher v. Cornelius, 
23 Mont. 27, 29, 57 Pac. 447. 

Where affirmative matter is set out in 
the answer, and a request made for a 
finding thereon, a finding that all the ma- 
terial allegations of the complaint are 
true, and directing that judgment be en- 
tered for plaintiff, is insufficient. Quinlan 
v. Calvert, 31 Mont. 115, 117, 77 Pac. 428. 

Judgment will not be reversed by the 
supreme court because of defects in find- 
ings made, or in any of them, though ex- 
ceptions were reserved because of such 
defects; that court will simply ignore the 
formal findings, and, upon examination of 
the whole of the evidence, determine 


whether the conclusion reached thereon by 
the trial court was correct. Milwaukee 
Land Co. v. Ruesink, 50 Mont. 489, 498, 
148 Pac. 396. 
Where a suit to fix the rights of the 
parties to the waters of a stream was 
tried to the court without a jury, the trial 
court cannot be put in error because of 
defective findings not specifically excepted 
to. Joyce v. McDonald, 51 Mont. 163, 
165, 149 Pac. 953. 
Cited or applied as section 1115, Code 
of Civil Procedure, in Yellowstone Nat. 
Bank v. Gagnon, 25 Mont. 268, 271, 64 
Pac. 664; Cobban v. Hecklen, 27 Mont. 
245, 256, 70 Pac. 805; Grogan v. Valley 
Trading Co., 30 Mont. 229, 236, 76 Pace. 
211; Quinlan v. Calvert, 31. Mont. 115, 
117,.77 Pac. 428; Gans & Klein Inv. Co. 
v. Sanford, 35 Mont. 295, 300, 88 Pace. 
955; as section 6767, Revised Codes in 
Featherman v. Hennessy, 43 Mont. 310, 
314, 115 Pac. 983; Conrow v. Huffine, 48 
Mont. 437, 447, 138 Pac. 1094; Babcock v. 
Gregg, 55 Mont. 317, 324, 178 Pac. 284. 


9371. Exceptions to be filed and served on opposite party. Such 
exceptions shall be filed in the court and served on the attorney of the 
adverse party within five days after receiving from or giving to the 
adverse party a written notice of the filing of the findings. 


History: En. Sec. 1116, C. Civ. Proc. 
1895; re-en. Sec. 6768, Rev. C. 1907. See 
also history of Sec. 9366. 


This section does not declare that a 
decree cannot be entered until at least 
five days, or any other period, after the 
filing of findings of fact and conclusions 
of law; no interval of time is required 
to elapse between the making of the find- 
ing and conclusion and the entering of 
the decree. Gans & Klein Inv. Co. Vv. 
Sanford, 35 Mont. 295, 301, 88 Pac. 955. 

The fact that the findings, conclusions, 


and decree were made simultaneously does 
not bar appellant from any right con- 
ferred upon him by statute to take his ex- 
ceptions to any alleged defective findings. 
Gans & Klein Inv. Co. v. Sanford, 35 Mont. 
295, 301, 88 Pac, 955. 

Cited or applied as section 1116, Code 
of Civil Procedure, in Cobban v. Hecklen, 
27 Mont. 245, 256, 70 Pac. 805; as section 
6768, Revised Codes, in Featherman v. 
Hennessy, 43 Mont. 310, 314, 115 Pac. 
983; Conrow v. Huffine, 48 Mont. 437, 447, 
138 Pac. 1094; Babcock v. Gregg, 55 Mont. 
317, 324, 178 Pac. 284. 
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9372. Trial upon agreed statement of facts. When any cause is tried 
and submitted upon a written statement of facts agreed to by the parties 
or their attorneys, such statement shall have the effect of a special verdict 
or finding of facts, and judgment shall be pronounced thereon as upon a 
special verdict or finding of facts; and in such case no finding of facts 
shall be made unless such statement shall fail to embrace all the facts 


proved and in issue, in which case any additional fact may be found upon 


evidence which is not repugnant to the agreed statement. 


History: En. Sec. 1117, C. Civ. Proc. 
1895; re-en. Sec. 6769, Rev. C. 1907. See 
also history of Sec. 9366. 


An agreed statement of facts has the 
force of a special verdict or finding of 
fact, and becomes a part of the judg- 
ment roll under section 9409. Conklin v. 
Cullen, 25 Mont. 214, 217, 64 Pac. 502. 
See, also, In re Klein’s Estate, 35 Mont. 
185, 203, 88 Pac. 798. 

A conclusion of law contradictory of the 
agreed statement is sufficient to vitiate 
the judgment. Birney v. Warren, 28 Mont. 
64, 69,°72 Pac. 293. 

An agreed statement of facts, upon 
which a case is tried, has the effect of a 
finding of facts. Hale v. County of Jef- 
ferson, 39 Mont. 137, 141, 101 Pae. 973. 

The purpose of a stipulation that a cer- 
tain thing is a fact is to relieve the part- 
ies from the necessity of introducing evi- 
dence as to it; if such fact is material, 
the court is, as to it, bound by the stipula- 
tion; it is equivalent to a special finding. 
Spaulding v. Stone, 46 Mont. 483, 487, 129 
Pac. 327. 

In a cause decided by the district court 


9373. Proceedings after determination of issue of law. 


upon an agreed statement of facts, the 
office of the supreme court on appeal goes 
no further than to ascertain and determine 
whether the trial court drew the correct 
inference from the facts stipulated and 
rendered the proper judgment. Read v. 
Lewis and Clark County, 55 Mont. 412, 418, 
Li Sy Patek i 

Where a statement of facts has been 
voluntarily made, agreed to, and submit- 
ted to the trial court, it is binding upon 
the parties and the court. Read v. Lewis 
and Clark County, 55 Mont. 412, 419, 178 
Pacey 177: 

Cited or applied as section 1117, Code 
of Civil Procedure, in Quinlan v. Calvert, 
31 Mont. 115, 119, 77 Pac. 428. 


Power of court to receive additional 
evidence on a submitted controversy, see 
Ann. Cas. 1915D, 256. 


Court’s power of inference upon sub- 
mission of agreed case, see note in If 
Ann. Cas. 148. 

Power of guardian ad litem to join in 
agreed statement of facts, see note in 
Ann. Cas. 1915A, 1292. 


On-a judg- 


ment for the plaintiff upon an issue of law, he may proceed in the manner 
prescribed by the first two subdivisions of section 93822, upon the failure of 
the defendant to answer. If judgment be for the defendant upon an issue 
of law, and the taking of an account, or the proof of any fact, be necessary 
to enable the court to complete the judgment, a reference may be ordered, 
as in that section provided. 


Peery Pll. CC.. 2/2,-p. 107, LL. 1877; 
re-en. Sec. 272, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 282, Ist Div. Comp. Stat. 1887; 


re-en. Sec. 1118, C. Civ. Proc. 1895; re-en. 
Sec. 6770, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 636. 


CHAPTER 32. 
REFERENCE AND TRIAL BY REFEREES. 


Section 9374. Reference Ordered Upon Agreement of Parties, in What Cases, 


9375. Reference Ordered on Motion, in What Cases. 

9376. Number of Referees, Qualifications, ete. 

9377. Oath of Referee. 

9378. Witnesses May Be Subpoenaed. 

9379. Powers of Referee on the Trial. 

9380. Proceedings Regulated Where There Are Several Referees. 
9381. Either Party May Object to Referee—Grounds of Objection. 
9382. Objections—How Disposed of. 

9383. Referee Must Report Findings in Writing. 

9384. Finding Must Stand as Finding of Court. 

9385. Exceptions—Findings Have Effect of Special Verdict, When. 
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9374. Reference ordered upon agreement of parties, in what cases. 


TRIAL AND JUDGMENT. 
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A 


reference may be ordered upon the agreement of the parties, filed with the 


elerk or entered in the minutes: 


1. To try any or all of the issues in an action or proceeding, whether 
of fact or law, and to report a finding and judgment thereon; 
2. To ascertain a fact necessary to enable the court to determine an 


action or proceeding. 


History: En. Sec. 182, p. 169, L. 1867; 
re-en, Sec. 222, p. 72, Cod. Stat. 1871; 
re-en. Sec. 273, p. 108, L. 1877; re-en. Sec. 
273, 1st Div. Rev. Stat. 1879; re-en. Sec. 
283, 1st Div.. Comp. Stat. 1887; amd. Sec. 
1130, C. Civ. Proc. 1895; re-en. Sec. 6771, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 638. 


Where under an order of reference, a 
referee has no power to decide any of 
the issues made by the pleadings, his 
findings are not conclusive on the court, 
but advisory merely, and being advisory 
it is not necessary for the court to make 
a formal order setting aside the findings 
of the referee before proceeding to make 
findings of its own. Murphy v. Patterson, 
24 Mont. 575, 582, 63 Pac. 375. 

A writ of supervisory control will not be 
granted to compel the vacation of an or- 
der of reference made by the district 


9375. Reference ordered on motion, in what cases. 


court, in an action on a contract in which 
plaintiff claimed to be entitled to certain 
commissions, and alleged that an exam- 
ination of a long and complicated account 
was necessary to a determination of the 
cause, before it had ascertained whether 
in fact a contract existed between the 
parties, where the return showed that 
plaintiff had already examined the books 
of the relator company at its invitation, 
that some of the books and accounts had 
been produced, though under protest, and 
examined before the referee, and where no 
claim was made that books or accounts not 
pertinent or material to the inquiry were 
required to be produced. State ex rel. 
Butte L. & I. Co. v. District Court, 37 
Mont. 226, 229, 95 Pac. 843. 


For text treatment of “Reference,” see 
Cal. Jur. and 23 R. C. L. 283. 


When the parties 


do not consent, the court may, upon the application of either, or of its own 
motion, direct a reference in the following eases: 

1. When the trial of.an issue of fact requires the examination of a 
long account on either side, in which the referees may be directed to hear 
and decide the whole issue, or report upon any specific question of fact 


involved therein ; 


2. When the taking of an account is necessary for the information of 
the court before judgment, or for carrying a judgment or order into effect; 

3. Whena question of fact, other than upon the pleadings, arises upon 
motion or otherwise, in any stage of the action; 

4, When it is necessary for the information of the court in a special 


proceeding. 


History: En. Sec. 157, p. 74, Bannack 
Stat.; amd. Sec. 183, p. 169, L. 1867; amd. 
Sec. 223, p. 72, Cod. Stat. 1871; re-en. Sec. 
274, p. 108, L. 1877; re-en. Sec. 274, Ist 
Div. Rev. Stat. 1879; re-en. Sec. 283, 1st 
Div. Comp. Stat. 1887; amd. Sec. 1131, 
C. Civ. Proc. 1895; re-en. Sec. 6772, Rev. 
Cc. 1907. Cak O. Civ. Proc. Sec. 639. 


Cited or applied as section 223, p. 72, 
Codified Statutes 1871, in Fabion v. Col-’ 
lins, 2 Mont. 510; as section 1131, Code 
of Civil Procedure, in Murphy v. Patter- 
son, 24 Mont. 575, 581, 63 Pac. 375; State 


9376. Number of referees, qualifications, etc. 


ex rel. Butte Land & Investment Co. vy. 
District Court, 37 Mont. 226, 229, 95 Pac. 
843. 


Power of court to submit causes to ref- 
erees, see note in 79 Am. Dee. 207. 


Right to order compulsory reference in 
equitable action independently of suit, see 
note in Ann. Cas. 1912D, 1136. 

Compulsory reference as denial of con- 
stitutional right to jury trial, see notes 
in 25 L. R. A. 68; 13 L. R. A. (N. S.) 1463. 
39 L. R. A. (N. 8.) 46. 


A reference may be 


ordered to any person or persons, not exceeding three, agreed upon by the 


parties. 


If the parties do not agree, the court or judge must appoint one 
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or more referees, not exceeding three, who reside in the county in which 
the action or proceeding is triable, and against whom there is no legal 
objection. 


History: En. Sec, 159, p. 74, Bannack OC. Civ. Proc. 1895; re-en. Sec. 6773, Rev. 
Stat.; amd. Sec. 184, p. 169, L. 1867; re-en. CO. 1907. Cal. C. Civ. Proc. Sec. 640. 
Sec. 224, p. 72, Cod. Stat. 1871; re-en. Sec. 
275, p. 108, L. 1877; re-en. Sec. 275, 1st Cited or applied as section 224, p. 72, 
Div. Rev. Stat. 1879; re-en. Sec. 285, 1st Code Statutes 1871, in Fabion v. Collins, 
Div. Comp. Stat. 1887; re-en. Sec. 1132, 2 Mont. 510. 


9377. Oath of referee. Every referee, before acting as such, shall take 
and subscribe an oath (or affirmation), before some authorized officer, 
which shall be filed with the clerk of the court by which he is appointed, 
that he will honestly, impartially, and faithfully perform the duties of 
referee in the action or matter referred to him, as required by law, to the 
best of his knowledge and ability. 


History: En. Sec. 224, p. 72, Cod. Stat. Sec. 285, lst Div. Comp. Stat. 1887; re-en. 
1871; re-en. Sec. 275, p. 108, L. 1877; re-en. Sec. 1133, C. Civ. Proc. 1895; re-en. Sec. 
Sec. 275, 1st Div. Rev. Stat. 1879; re-en. 6774, Rev. C. 1907. 


9378. Witnesses may be subpoenaed. A witness may be subpoenaed 
to attend before a referee to testify, and, in a proper ease, to bring with 
him a book, document, or other paper, as upon a trial by the court. 


History: En. Sec. 1134, C. Civ. Proc. Right of referee to call witness on own 
1895; re-en, Sec. 6775, Rev. C. 1907. initiative, see note in 18 Ann. Cas. 165. 


9379. Powers of referea on the trial. The trial by a referee of an 
issue of fact, or of an issue of law, may be brought on for hearing upon 
notice of the referee and conducted in like manner, and the papers to be 
furnished thereupon are the same, and are furnished in like manner as 
where the trial is by the court without a jury. The referee exercises, 
upon such a trial, the same power as the court to grant adjournments, to 
preserve order, and punish the violation thereof. Upon the trial of an 
issue of fact, the referee exercises also the same power as the court, to 
allow amendments to the summons or to the pleadings; to compel the at- 
tendance of witnesses by attachment; and to punish a witness for contempt 
of court, for non-attendance, or refusal to be sworn, or to testify. Upon the 
trial of an issue of law, the referee exercises the same power as the court, 
to permit a party in fault to plead anew or amend; to direct the action to 
be divided into two or more actions; to award costs, and otherwise to 
dispose of any questions arising upon the decision of the issue referred to 
him. The powers conferred by this section are exercised in like manner 
and upon like terms as similar powers are exercised by the court upon a 
trial. 

History: En. Sec. 1135, C. Civ. Proc. 1895; re-en. Sec. 6776, Rev. C. 1907. 


9380. Proceedings regulated where there are several referees. Where 
the reference is to more than one referee, all must meet together and hear 
all the allegations and proofs of the parties; but a majority may appoint 
a time and place for the trial, decide any question that arises upon the 
trial, sign a report, or settle a case. Hither of them may administer an 
oath to a witness; and a majority of those present, at a time and place 
appointed for the trial, may adjourn the trial to a future day. 

History: En. Sec. 1136, C. Civ. Proc. 1895; re-en. Sec. 6777, Rev. C. 1907, 
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9381. Either party may object to referee—Grounds of objection. 
Hither party may object to the appointment of any person as referee, on 
the same grounds that he might object to him as a trial juror, as provided 


in section 9344 of this code. 
History: Ap. p. Sec. 185, p. 


169, L. 
1867; re-en. Sec. 225, p. 72, Cod. Stat. 1871; 
re-en. Sec. 276, p. 109, L. 1877; re-en. Sec. 
276, lst Div. Rev. Stat. 1879; re-en. Sec. 


286, 1st Div. Comp. Stat. 1887; en. Sec. 
1137, C. Civ. Proc. 1895; re-en. Sec. 6778, 
Rev. ©. 1907. Cal. C. Civ. Proc. Sec. 641. 


9382. Objections—How disposed of. The objections taken to the 
appointment of any person as referee must be heard and disposed of by the 


court. 
objections. 


History: En. Sec. 186, p. 170, L. 1867; 


re-en. Sec. 226, p. 73, Cod. Stat. 1871; re-en. 
Sec. 277, p. 109, L. 1877; re-en. Sec. 277, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 287, 1st 


Affidavits may be read and witnesses examined as to such 


Div. Comp. Stat. 1887; re-en. Sec. 1138, C. 
Civ. Proc. 1895; re-en. Sec. 6779, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 642. 


9383. Referee must report findings in writing. The referees must 
report their findings in writing to the court within ten days after the 
testimony is closed, or such other time as the court may allow, and the 
facts and the conclusions of law must be separately stated therein. 


History: En. Sec. 187, p. 170, L. 1867; 
re-en. Sec. 227, p. 73, Cod. Stat. 1871; 
re-en. Sec. 278, p. 109, L. 1877; re-en. Sec. 
278, 1st Div. Rev. Stat. 1879; re-en. Sec. 
288, lst Div. Comp. Stat. 1887; amd. Sec. 
1139, C. Civ. Proc. 1895; re-en. Sec. 6780, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 643. 


This section being directory only, the 
failure of a referee to file his report within 


ten days after the closing of the testi- 
mony, as therein provided, does not inval- 
idate the report or the judgment rendered 
thereon. Emerson v. Bigler, 21 Mont. 200, 
203, 53 Pac. 621. 


Effect of failure of referee to file report 
within proper time, see notes in 34 L. R. 
A. (N. 8S.) 581; Ann. Cas. 1913D, 604. 


9384. Finding must stand as finding of court. The finding of the 
referee upon the issue must stand as the finding of the court, and upon 
filing of the finding with the clerk of the court, judgment may be entered 
thereon in the same manner as if the action had been tried by the court. 


History: Sec. 6781, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 644. 

Note.—The early history of sections 9384 
and 9385 is the same as that of the pre- 
ceding section. 


The terms of an order of reference de- 
termine the scope of the referee’s author- 
ity, and a referee who is appointed to 
state an account between parties has no 
authority to determine the whole issue; 
the court can disregard the findings of the 


9385. Exceptions—Findings have effect of special verdict, when. 


referee allowing or disallowing specific 
items in the account. Bradshaw v. Morse, 
20 Mont. 214, 218, 50 Pac. 554. See, also, 
Murphy v. Patterson, 24 Mont. 575, 581, 
583, 63 Pac. 375. 

Cited or applied as section 1140, Code of 
Civil Procedure, in State ex rel. Nissler 
v. Donlan, 32 Mont. 256, 267, 80 Pac. 244. 


Conclusiveness and weight of findings 
by master or referee, see note in 19 Ann. 
Cas. 908. 


The 


finding of the referee may be excepted to and reviewed in like manner as 


if made by the court. 


When the reference is to report the facts, the 


findings reported have the effect of a special verdict. 


History: Sec. 6782, Rev. C. 1907. See, 
also, history of Sec. 9384. Cal. C. Civ. 
Proc. Sec. 645. 


Where the reference provided that a 
referee should take testimony, and state a 


complete account between the parties, but 
did not authorize him to hear and to de- 
termine the issues, his findings cannot be 
given the effect of a special verdict, since 
the force to be given to the report of a 
referee depends not only upon the nature 


244 


Ch. 32, 33] EXCEPTIONS. [9386, 9387 


of the action, but upon the terms of the 
order of reference. Murphy v. Patterson. 
24 Mont. 575, 583, 63 Pac. 375. 


Necessity of taking objection or excep- 
tion to error on hearing before referee, see 
note in 20 Ann. Cas, 193. 


CHAPTER 33. 
PROVISIONS RELATING TO TRIALS IN GENERAL—EXCEPTIONS. 
Section 9386. Exception Defined—Time When Taken, ete. 


9387. What Deemed Excepted to. 

9388. Exceptions and Objections. 

9389. Exceptions Signed by a Judge and Filed With the Clerk. 

9390. Exceptions Not Presented at Time of Ruling—Notice to Adverse Party, 
How Settled Upon, ete. 

9391. Exceptions After Judgment, etc. 

9392. When Exception Is Refused—Application to Supreme Court to Prove 
the Same. 

9393. Proceedings When Judge Ceases to Hold Office. 

9394. Bills of Exception May Contain All Material Rulings. 


9386. Exception defined—Time when taken, etc. An exception is an 
objection upon a matter of law to a decision made, either before or after 
judgment, by a court, tribunal, judge, or other judicial officer, in an action 
or proceeding. The exception must be taken at the time the decision is 
made, except as is provided in the next section. 


History: Ap. p. Sec. 164, p. 75, Bannack Errors alleged to have been committed 


Stat.; re-en. Sec. 188, p. 170, L. 1867; re-en. 
Sec. 228, p. 73, Cod. Stat. 1871; re-en. Sec. 
279,.p. 110, L. 1877; re-en. Sec. 279, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 289, 1st 
Div. Comp. Stat. 1887; en. Sec. 1150, C. 
Civ. Proc. 1895; re-en. Sec. 6783, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 646. 


An order refusing to modify a prior or- 
der is a decision upon a matter of law to 
which an exception may be taken. Beach 
v. Spokane Ranch & Water Co., 21 Mont. 
7, 9, 52 Pac. 560. 


9387. What deemed excepted to. 


by the trial court in excluding offered tes- 
timony will not be considered on appeal, 
unless proper exceptions were reserved to 
the rulings or decisions complained of. 
Borden v. Lynch, 34 Mont. 503, 508, 87 
Pac. 609. 

Cited or applied as section 1150, Code 
of Civil Procedure, in Conklin v. Cullen, 
25 Mont. 214, 216, 64 Pac. 502; Lane v. 
Bailey, 29 Mont. 548, 556, 75 Pac. 191; 
Girard v. McClernan, 39 Mont. 523, 527, 
105 Pac. 224. 


Every order, ruling, and decision of 


every kind and nature made and entered by any court, judge, or referee, 
and every verdict, finding, decree, or judgment of a court is deemed 
excepted to, and it shall not be necessary to ask for or note an exception, 
but nothing herein contained shall be deemed to dispense with the neces- 
sity of making objections, nor to dispense with the preparation of a bill 
of exceptions in all cases in which the same is required by law, nor shall 
this act dispense with the making and settlement of exceptions to defective 
findings as required by sections 9370 and 9371 of this code. This act shall 
not affect the procedure for the settlement of instructions, save that no 
exception need be noted to any instruction, nor to any order of the court 
relating thereto. 


History: Ap. p. Sec. 280, p. 110, L. 
1877; re-en. Sec. 280, 1st Div. Rev. Stat. 
1879; re-en. Sec. 290, 1st Div. Comp. Stat. 
1887; amd. Sec. 1151, C. Civ. Proc. 1895; 
re-en. Sec. 6784, Rev. C. 1907; amd. Sec. 1, 
Ch. 135, L. 1915; amd. Sec. 1, Ch. 225, L. 
1921. Cal. C. Civ. Proc. Sec. 647. 


Though an order denying a motion for 
continuance is deemed excepted to by 


operation of law, the motion therefor and 
the affidavit in support thereof, when 
found in a judgment-roll, will not be con- 
sidered, unless incorporated in a bill of 
exceptions. Barber v. Briscoe, 8 Mont. 
214, 224, 19 Pac. 589. 

This section, except as therein provided, 
dispenses with the necessity of formal 
exceptions in civil cases, but has no ap- 
plication to criminal cases. The purpose 
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of the statute was to enlarge the applica- 
tion of section 9387, which relates to 
exceptions in civil cases only. State v. 
Lewis, 52 Mont. 495, 501, 159 Pac. 415. 

This statute was not designed to mod- 
ify the provision of subdivision 5 of sec- 
tion 9349, so as to do away with the 
necessity of identifying or authenticating, 
in the transcript on appeal, an instruc- 
tion which was refused. Roberts v. Sin- 
nott, 54 Mont. 114, 124, 169 Pac. 49. 

The provisions of this statute do not 
affect sections 9369, 9370, or 9371. Bab- 
cock v. Gregg, 55 Mont. 317, 324, 178 
Pac. 284. 

Cited or applied as section 1151, Code 
of Civil Procedure, before amendment, in 
Emerson v. Eldorado Ditch Co., 18 Mont. 
247, 250, 44 Pac. 969; Parrin v. Montana 
Central' Ry. Co., 22 Mont. 290, 292, 56 
Pac. 315; Wastl v. Montana Union Ry. 
Co., 24 Mont. 159, 174, 61 Pac. 9; State 
v. Lucey, 24 Mont. 295, 305, 61 Pac. 994; 
Carr, Ryder & Adams Co. v. Closser, 27 


9388. Exceptions and objections. 
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Mont. 94, 98, 69 Pac. 560; Lane v. Bailey, 
29 Mont. 548, 556, 75 Pac. 191; Butte 
Mining & Milling Co. v. Kenyon, 30 Mont. 
314, 321, 76 Pac. 696, 77 Pac. 319; Chess- 
man v. Hale, 31 Mont. 577, 593, 79 Pac. 
254, 3 Ann. Cas. 1038, 64 L. R. A. 410; 
Borden v. Lynch, 34 Mont. 503, 507, 87 
Pac. 609; Passavant v. Arnold, 34 Mont. 
513, 515, 87 Pac. 905; as section 6784, 
Revised Codes, before amendment, in 
Mettler v. Adamson, 38 Mont. 198, 200, 
99 Pac. 441; Robinson v. Helena Light & 
Ry. Co., 38 Mont. 222, 246, 99 Pac. 837; 
Bordeaux v. Bordeaux, 43 Mont. 102, 106, 
115 Pac. 25; Conrow v. Huffine, 48 Mont. 
437, 447, 138 Pac. 1094; De Sandro v. Mis- 
soula Light & Water Co., 52 Mont. 333, 
337, 157 Pac. 641. 


Necessity for objection in addition to 
exception in order to save instructions 
for review on appeal, see note in Ann. 
Cas. 1912B, 1231. 


In the cases mentioned in the pre- 


ceding section, no exception need be taken, but the grounds of the objec- 


tion shall be particularly stated. 


The objection must be stated with so 


much of the evidence taken from the stenographer’s notes, or so much 


other matter as 1s necessary to explain it, and no more. 


Documents on file 


in the action or proceedings may be copied, or the substance thereof stated, 
or a reference thereto sufficient to identify them may be made when neces- 


sary to present the objection. 


History: Ap. p. Sec. 166, p. 76, Bannack 
Stat.; re-en. Sec. 230, p. 74, Cod. Stat. 
1871; re-en. Sec. 282, p. 111, L. 1877; re-en. 
Sec. 282, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 292, 1st Div. Comp. Stat. 1887; amd. 
Sec. 1152, C. Civ. Proc. 1895; amd. Sec. 1, 
Ch. 92, L. 1905; re-en. Sec. 6785, Rev. C. 
1907; amd. Sec. 2, Ch. 225, L. 1921. Cal. 
C. Civ. Proc. Sec. 648. 


This statute has no application to bills 
or statements settled prior to its enact- 
ment. Martin v. Corscadden, 34 Mont. 
308, 316, 86 Pac. 33. 

It is no longer necessary for a party to 
specify in his notice of intention to move 
for a new trial the particulars in which 
the evidence is claimed to be insufficient 
to justify the verdict. Ettien v. Drum, 
35 Mont. 81, 8988 Pac. 659. 

A bill of exceptions is not required to 
contain any specifications of error. Mil- 
waukee Gold Extraction Co. v. Gordon, 
37 Mont. 209, 223, 95 Pac. 995. 

In a condemnation proceeding, the court 
having decided which side shall open and 


close on the question of damages, a party 
dissatisfied with the action of- the court 
should make timely and appropriate ob- 
jection, stating the grounds thereof, as 
required by this section. Interstate Power 
Co. v. Anaconda Copper Min. Co., 52 
Mont. 509, 512,159 Pac. 408. 

Cited or applied as section 1152, Code 
of Civil Procedure, before amendment, in 
Emerson vy. Eldorado Ditch Co., 18 Mont. 
247, 250, 44 Pac. 969; Parrin v. Montana 
Central Ry. Co., 22 Mont. 290, 292, 56 
Pac. 315; State ex rel. Heinze v. District 
Court, 28 Mont. 227, 236, 72 Pac. 613; 
State ex rel. Power v. Napton, 28 Mont. 
336, 339, 72 Pac.,.676; Ball v. Gussen- 
hoven, 29 Mont. 321, 332, 74 Pac. 871; 
Lane v. Bailey, 29 Mont. 548, 556, 75 Pac. 
191; Bond v. Hurd, 31 Mont..314, 316, 78 
Pace. 579, 8 Ann. Cas. 566; Gillies v. Clarke 
Fork Coal Min..Co., 32 Mont. 320, 324, 80 
Pac. 370; Pirrie v. Moule, 33 Mont. 1, 6, 
81 Pac. 390; as section 6785, Revised 
Codes, in Robinson v. Helena Light & Ry. 
Co., 38 Mont. 222, 247, 99 Pac. 837. . 


9389. Exceptions signed by a judge and filed with the clerk. A bill 


containing an exception to any decision may be presented to the court or 
judge for settlement, at the time the decision is made, and after having 
been settled shall be signed by the judge and filed by the clerk; but 
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this shall not delay the trial or hearing. 


EXCEPTIONS. 


[9390 


When the decision excepted to 


is made by a tribunal other than a court, or by a judicial officer, the bill 
of exceptions shall be presented to, and settled and signed by, such 


tribunal or officer. 


History: En. Sec. 1154, C. Civ. Proc. 
1895; re-en. Sec. 6787, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 649. 


Where a bill of exceptions is prepared 
and settled under the provisions of this 
section and the following section, it is part 
of the judgment-roll described in section 


9409, and when a copy thereof, certified 


as correct, is included in the transcript 
filed on appeal, it should not be stricken 
from the record on the ground that it was 
not served or filed in time. Kranich v. 


bills of exception presented at the time 
the decision was made; it dispenses with 
notice to the adversary party; but in all 
other cases, the procedure prescribed by 
section 9390 control, and notice is essen- 
tial. State ex rel. Pilot Butte Min. Co. 
v. District Court, 50 Mont. 585, 589, 148 
Pace. 383. 

Cited or applied as section 1154, Code 
of Civil Procedure, in Ogle v. Potter, 24 
Mont. 501, 504, 62 Pac. 920; Wyman v. 
Jensen, 26 Mont. 227, 240, 67 Pac. 114; 
Kranich v. Helena Consolidated Water 


Helena Consolidated Water Co., 26 Mont. 
379, 380, 68 Pac. 408, 71 Pac. 672. See, 
also, Robinson v. Helena Light & Ry. Co., 
38 Mont. 222, 236, 99 Pac. 837. 

This section regulates the settlement of 


Co., 26 Mont. 379, 380, 68 Pac. 408, 71 
Pac. 672; as section 6787, Revised Codes, 
in Ferrat v. Adamson, 53 Mont. 172, 177, 
Loov Eade. e112: 


9390. Exceptions not presented at time of ruling—Notice to adverse 
party, how settled upon, etc. Whenever a motion for a new trial is 
pending, no bill of exceptions need be prepared or settled until the 
decision of the court upon motion for a new trial has been rendered, but a 
bill shall be prepared and settled in the same manner and within the same 
length of time after the decision on the motion for a new trial as is herein- 
after provided for the making and settling of bills of exceptions. Except 
as above provided, the party appealing from a final judgment, if he desires 
to present on appeal the proceedings had at the trial, must, within fifteen 
days after the entry of judgment if the action was tried with a jury, or 
after receiving notice of the entry of judgment if the action was tried 
without a jury, or within such further time as the court or judge thereof 
may allow, not to exceed sixty days, except upon affidavit showing the 
necessity for further time, prepare and file with the clerk of the court 
and serve upon the adverse party a bill of exceptions, containing all of the 
proceedings had at the trial upon which he relies, in which bill the 
evidence shall, unless otherwise prescribed by a rule of the supreme court, 
be stated in narrative form, except that the particular portion of the 
record showing objections to the admission or rejection of testimony upon 
which the party preparing the bill expects to rely, shall be set out 
verbatim. Within ten days after such service, the adverse party may 
propose amendments thereto, and serve the same, or a copy thereof, upon 
the other party. The proposed bill and amendments must, within ten days 
thereafter, be presented by the party seeking the settlement of the bill 
to the judge who tried or heard the case, upon five days’ notice to the 
adverse party, or be delivered to the clerk of the court or judge. When 
received by the clerk, he must immediately deliver them to the judge, if 
he be in the county; if he be absent from the county, and either party 
desire the papers to be forwarded to the judge, the clerk must, upon notice 
in writing of either party, immediately forward them by mail, or other 
safe channel; if not thus forwarded, the clerk must deliver them te the 
judge immediately after his return to the county. When received, the 
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judge must designate the time and place at which he will settle the bill} 
and the clerk must immediately notify the parties of such designation. At 
the time designated, the judge must settle the bill. If the action was 
tried before a referee, the proposed bill, with the amendments, if any, must 
be presented to such referee for settlement within ten days after service 
of the amendments, upon notice of five days to the adverse party, and 
thereupon the referee shall settle the bill. If no amendments are served, 
or if served are allowed, the proposed bill may be presented, with amend- 
ments, if any, to the judge or referee, for settlement without notice to the 
adverse party. It is the duty of the judge or referee, in settling the bill, to 
strike out of it all redundant and useless matter, so that the objections may 
be presented as briefly as possible. When settled, the bill must be signed 
by the judge or referee with his certificate to the effect that the same is 


allowed, and shall then be filed with the clerk. 


History: En. Sec. 1155, C. Civ. Proc. 
1895; re-en. Sec. 6788, Rev. C. 1907; amd. 
Sec. 3, Ch. 225, L. 1921. Cal. C. Civ. Proc. 
Sec. 650. 


Note.—See Girard v. McClernan, 39 
Mont. 523, 105 Pac. 224, for history of 
earlier acts. 


Where a party pursues the statute in 
the preparation, service and presentation 
of his proposed bill of exceptions, he is 
entitled to have it settled as a matter of 
right, and settlement may be compelled 
by mandamus. Montana Ore Purchasing 
Co. v. Lindsay, 25 Mont. 24, 28, 63 Pac. 
715; State ex rel. Lindsey v. Ayers, 52 
Mont. 62, 64, 155 Pac. 276. 


Where a proposed bill of exceptions and 
amendments proposed by the adverse 
party, but not adopted, were neither pre- 
sented to the judge within ten days after 
the proposed amendments were served, 
nor delivered to the clerk for him within 
that time, the court properly refused to 
settle the bill, the time not having been 
extended, and no excuse for the delay 
being shown. Burns v. Napton, 26 Mont. 
360, 362, 68 Pac. 17. See, also, Wright v. 
Matthews, 28 Mont. 442, 445, 72 Pace. 
820; State ex rel. City of Walkerville v. 
District Court, 29 Mont. 176, 178, 74 Pace. 
414; Girard v. McClernan, 39 Mont. 523, 
525, 105 Pac. 224. 


It is the duty of the judge to settle 
statements and bills of exception, and 
they must be presented to him for this 
purpose, and not to the court as such. 
State ex rel. Stromberg-Mullins Co. v. 
District Court, 28 Mont. 123, 127, 72 Pace. 
412. 


It is improper for the court to refuse to 
settle a bill of exceptions tendered in 
due time. State ex rel. Heinze v. District 
Court, 28 Mont. 227, 235, 72 Pac. 613. 


The court has no jurisdiction to settle 
a statement and bill of exceptions in 
support of a motion for a new trial in a 
proceeding where such motion does not 


lic. State ex vel. Heinze v. District Court, 
28 Mont. 227, 236, 72 Pac. 613. 

A bill of exceptions or statement, once 
settled and filed, becomes a part of the 
record, not subject to correction, except 
upon a showing that some mistake has 
been committed, in which case it should 
be corrected, and not stricken from the 
files. York v. Steward, 30 Mont. 367, 
369, 76 Pac. 756. 


The fact that a statement on motion 


for a new trial, in an action for personal 
injuries, was denominated, by the moving 
party, “a statement of the case and bill 
of exceptions,’ did not render it objec- 
tionable; it being immaterial what a 
paper is called. Friel v. Kimberly-Mon- 
tana Gold Min. Co., 34 Mont, 54, 59, 85 
Pac. 734, 

Where the record is silent as to what 
steps were taken to procure the settle- 
ment of a statement on motion for a pew 
trial, the presumption will be indulged 
that it was settled according to law. 
Friel vy. Kimberly-Montana Gold Min. Co., 
34 Mont. 54, 59, 85 Pac. 734. 

Circumstances under which the cer- 
tificate of a judge, attached to a bill of 
exceptions, though informal and indefinite 
in failing to specifically state that the 
bill “is allowed,’ may be assumed, in all 
respects, to be in substantial compliance 
with the statute. Ferguson v. Parrott, 
36 Mont. 352, 354, 92 Pac. 965. 

Since the amendment made to section 
9399, there has been no such thing as a 
statement on motion for new trial in the 
practice of this state. Milwaukee Gold 


Extraction Co. v. Gordon, 37 Mont. 209, 


223, 95 Pac. 995. 

A party complies with the law if, 
within ten days after the amendments to 
a bill of exceptions are served, he either 
presents the proposed bill and amend- 
ments to the judge, upon -five days’ notice 
to the adverse party, or delivers them to 
the clerk, or delivers them to the judge. 
Girard v. McClernan, 39 Mont. 523, 528, 
105 Pac. 224; Freeman v. Weare, 42 Mont. 
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472, 474, 113 Pac. 466; Best Mfg. Co. v. 
Hutton, 49 Mont. 78, 88, 141 Pac. 653; 
State ex rel. Thelen v. District Court, 51 
Mont. 337, 339, 152 Pac. 475. 

It is clearly implied, under this section, 
when a bill of exceptions and amend- 
ments thereto have been delivered to the 
judge, that he shall settle the same imme- 
diately, or fix a subsequent date for set- 
tlement, and, when delivered to him 
within the time limited by statute, it 
becomes his duty to settle and sign the 
bill at that time, or at such future time 
as he may designate. Girard v. McCler- 
nan, 39 Mont. 523, 529, 105 Pac. 224. 


This section may be complied with in 
three ways; but when the moving party 
has lost his standing by failing to pursue 
one of these methods selected by him, he 
cannot restore it by claiming that he has 
substantially pursued either of the other 
prescribed methods. Freeman v. Weare, 
42 Mont. 472, 474, 113 Pac. 466. 

Where a party proceeded to settlement 
of his bill of exceptions under the first 
mode provided by this section, namely, by 
presenting it, with amendments, which 
were objected to, to the judge, but not 
within ten days after service of the 
amendments, nor upon five days’ notice 
to the adverse party, the bill must be 
disregarded. Freeman vy. Weare, 42 Mont. 
472, 474, 113 Pac. 466. 

Where a party, who seeks the settle- 
ment of a bill of exceptions, fails to 
present the bill, with amendments, which 
are objected to, to the judge, within ten 
days after service of the amendments 
and upon five days’ notice to the adverse 
party, the defect is not cured by the 
withdrawal of his objections to the 
amendments, after the lapse of ten days 
and on the day designated in the notice 
of settlement. Freeman v. Weare, 42 
Mont. 472, 474, 113 Pac. 466. 

Where a proposed bill of exceptions had 
been handed by the moving party to the 
clerk of the district court and by him 
delivered to the judge, with whom oppos- 
ing counsel had lodged amendments with- 
in time, so that the judge was in posses- 
sion of both bill and amendments within 
ten days after the latter were proposed, 
this section was satisfied, and the fact 
that appellant’s counsel did not personally 
present them together to the clerk or the 
judge did not render the method pursued 
ineffectual. Best Mfg. Co. v. Hutton, 49 
Mont. 78, 88, 141 Pac. 653. 

While all redundant and useless matter 
should be eliminated from a proposed bill 
of exceptions, it should not be so far 
abbreviated as to omit facts without a 
presentation of which the correctness of 
the action of the trial court cannot be 
determined. State ex rel. Pilot Butte 
Min. Co. v. District Court, 50 Mont. 585, 
588, 148 Pac. 383. 


EXCEPTIONS. 


[9390 


The court may grant extensions of time 
for the preparation of the documents to 
be made the basis of a motion for new 
trial. Evans v. Oregon Short Line R. R. 
Co., 51 Mont. 107, 111, 149 Pac. 715. 


The moving party has the duty of pre- 
senting the proposed statement on motion 
for new trial and amendments to the 
judge within ten days from the date upon 
which the amendments were _ served. 
State ex rel. Coleman v. District Court, 52 
Mont. 195, 198, 149 Pac. 973. 

The statute, as to settlement of a bill 
of exceptions, provides alternative plans. 
of procedure; the moving party, for a new 
trial, is clearly within the law if he 
serves upon his adversary either tle 
original draft of his proposed bill or a 
copy of it. State ex rel. Thelen vy. Dis- 
trict Court, 51 Mont. 337, 340, 152 Pac. 
475. 

Where a party litigant serves upon his 
adversary the original draft of his pro- 
posed bill of exceptions, instead of a copy 
thereof, as he may do under this section, 
such draft does not become the property 
of the latter, but is, though not technic- 
ally so until settled as the bill of excep- 
tions and filed with the clerk, a record in 
the case, and if, by withholding it, the 
settlement of the bill is prevented, such an 
act constitutes an unlawful interference 
with the new trial proceedings and a 
contempt of court, within the meaning of 
subdivision 9 of section 9908. State ex 
rel. Thelen v. District Court, 51 Mont. 337, 
340, 152 Pac. 475. 

Inasmuch as this section provides four 
different methods for bringing a proposed 
bill of exceptions to settlement, three of 
which do not require a notice of five days 
to the adverse party, an attorney ad- 
judged guilty of contempt of court in 
refusing to obey an order requiring him 
to return the draft of a proposed bill at a 
time certain, was not in position to de- 
fend his disobedience on the assumption 
that his adversary would proceed upon 
the plan which did not require such no- 
tice, and that a return of the bill at the 
time specified would have been useless 
because the time within which settlement 
could be had had ‘expired. State ex rel. 
Thelen v. District Court, 51 Mont. 337, 
338, 152 Pac. 475. 

Since “settlement” of a bill of excep- 
tions, as required by this section, means 
the elimination of all unnecessary matter 
and the incorporation of all matter neces- 
sary to present the exceptions, the judge 
to whom a bill is presented cannot refuse 
to settle it merely because it does not 
contain all the proceedings or the evi- 
dence and contains misstatements of 
facts, but in such case he must require 
the bill to state the truth and fairly ex- 
hibit the exceptions saved, strike out use- 
less matter, and’then sign the bill with 
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his certificate, as required by the statute. 
State ex rel. Lindsey v. District Court, 52 
Mont. 62, 64, 155 Pac. 276. 

Any settled bill of exceptions, whether 
settled at the trial or subsequently, and 
whether or not had at the hearing of a 
motion for a new trial, may be used on 
appeal from a final judgment. Ferrat v. 
Adamson, 53 Mont. 172, 177, 163 Pae. 112. 


Cited or applied as section 1155, Code 


of Civil Procedure, in State ex rel. 
Kranich v. Supple, 22 Mont. 184, 187, 56 
Pac. 20; Harding v. McLaughlin, 23 


Mont. 334, 336, 58 Pac. 865; Whalen v. 
Harrison, 26 Mont. 316, 327, 67 Pac. 934; 
Kranich v. Helena Consolidated Water 


JUDGMENT. [Part IL] 


Co., 26 Mont. 379, 380,.68 Pac. 405," 71 
Pac. 672; Bond v. Hurd, 31 Mont. 314, 
316, 78 Pac. 579, 3 Ann. Cas. 566; Passa- 
vant v. Arnold, 34 Mont. 513, 516, 87 
Pac. 905; as section 6788, Revised Codes, 
in Robinson vy. Helena Light & Ry. Co., 
38 Mont. 222, 234, 99 Pac. 837; Canning 
v. Fried, 48 Mont. 560, 562, 139 Pac. 448. 


Effect on bill of exceptions of judge’s 
neglect to sign within time required by 
law, see note in Ann. Cas. 1913A, 914. 

Consent of parties as conferring juris- 
diction on court to sign bill of exceptions 
after time fixed by statute, see note in 13 
Ann. Cas. 1115. 


9391. Exceptions after judgment, etc. Exceptions to any decision 
made after judgment may be presented to the judge at the time of such 
decision, and be settled or noted, as provided in section 9389, and a bill 
thereof may be presented and settled afterward, as provided in section 
9390, and within like periods after entry of the order, upon appeal from 
which such decision is reviewable. 

History: En. Sec. 1156, C. Civ. Proc. 


1895; re-en. Sec. 6789, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 651. 


Cited or applied as section 1156, Code 
of Civil Procedure, in State ex rel. Pier- 
son v. Millis, 19 Mont. 444, 449, 48 Pace. 
773. 


9392. When exception is refused—Application to supreme court to 
prove the same, etc. If the judge in any case refuse to allow an excep- 
tion in accordance with the facts, the party desiring the bill settled may 
apply by petition to the supreme court to prove the same; the application 
may be made in the mode and manner, and under such regulations as that 
court may prescribe; and the bill, when proven, must be certified by the 
chief justice as correct, and filed with the clerk of the court in which the 
action was tried, and when so filed it has the same force and effect as if 


settled by the judge who tried the cause. 


History: En. Sec. 1157, C. Civ. Proc. 
1895; re-en. Sec. 6790, Rev. C. 1907. Cal. 
€. Civ. Proc. Sec. 652. 


This section has in contemplation those 
instances only where the judge, while 
willing to settle a statement or bill, re- 
fuses to allow an exception in accordance 
with what the party aggrieved claims 
are the facts. It does not have reference 
to the action of the judge refusing to 
settle any bill or statement whatever upon 
the ground of unreasonable delay in seek- 
ing settlement. Application of Plume, 23 
Mont. 41, 42, 57 Pac. 408. See, also, 
Beach vy. Spokane Ranch & Water Co., 25 
Mont. 367, 369, 65 Pac. 106. 

An original petition in the supreme 
court for leave to prove exceptions, the 
application being based upon the ground 
that certain amendments, not in accord 
with the facts, were allowed by the trial 
judge to the bill of exceptions as served, 
will be dismissed where the amendments 


allowed are immaterial. Forrester v. Bos- 
ton & M. C. C. & S. M. Co., 23 Mont. 122, 
23, 58 Pace. 40. 

A bill of exceptions proved before a 
referee on leave granted, but not certified 
to as correct, will be disregarded. MHard- 
ing v. McLaughlin, 23 Mont. 334, 335, 58 
Pac. 865. . 

A bill of exceptions proved before a 
referee will be disregarded when his re- 
port fails to show that the judge’s refusal 
to settle it because of delay in serving it 
was not justified. Harding v. McLaughlin, 
23 Mont. 334, 336, 58 Pac. 865. 


The remedy given by this section does 
not apply to a mere refusal of the judge 
to settle any bill whatsoever. Harding v. 
McLaughlin, 23 Mont. 334, 336, 58 Pace. 
865. 

Cited or applied as section 1157, Code 
of Civil Procedure, in Montana Ore Pur- 
chasing Co. v. Lindsay, 25 Mont. 24, 28, 
63 Pac. 715. 
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9393. Proceedings when judge ceases to hold office. When the 
decision excepted to was made by any judicial officer, other than a judge, 
the bill of exceptions shall be presented to such judicial officer, and be 
settled and signed by him, in the same manner as is required to be pre- 
sented to, settled, and signed by a eourt or judge. A judge or judicial 
officer may settle and sign a bill of exceptions after, as well as before, he 
ceases to be such judge or judicial officer. If such judge or judicial 
officer, before the bill of exceptions is settled, dies, is removed from office, 
becomes disqualified, is absent from the state, or refuses to settle the bill 
of exceptions, or if no mode is provided by law for the settlement of the 
same, it shall be settled and certified in such manner as the supreme court 
may, by its order or rules, direct. Judges, judicial officers, and the 
supreme court shall respectively possess the same power, in settling and 
certifying statements, as is by this section conferred upon them in settling 
and certifying bills of exceptions. 


History: En. Sec. 1158, C. Civ. Proc. of Civil Procedure, in Conklin v. Cullen, 
1895; re-en. Sec. 6791, Rev. C. 1907. Cal. 25 Mont. 214, 216, 64 Pac. 502; Lane v. 
C. Civ. Proc. Sec. 653. Bailey, 29 Mont. 548, 556, 75 Pac. 191; 

State ex rel. Stiefel v. District Court, 37 

Under this section, providing that a Mont. 298, 304, 96 Pac. 3837; Girard v. 
judge “may” settle and sign a bill of McClernan, 39 Mont. 523, 527, 105 Pace. 
exceptions after he ceases to be a judge, 224. 
he may be compelled to do so. Montana 
Ore Purchasing Co. v. Lindsay, 25 Mont. Mandamus to compel judge to sign bills 
24, 26, 63 Pace. 715. of exceptions after expiration of term, see 

Cited or applied as section 1158, Code note in 36 L. R. A. (N. 8S.) 1087. 


9394, Bills of exception may contain all material rulings. Hereafter 
all district courts and judges, on settlement and allowance of any bill of 
exceptions at any stage of the trial of a cause, shall, upon demand of 
either party, or, in the discretion of said court or judge upon its or his own 
motion, incorporate into such bill of exceptions all rulings, or orders, or 
proceedings made in the cause against either of the parties, affecting the 
substantial rights of either, together with the objections and exceptions 
thereto properly made and reserved, and the same shall be settled and 
allowed as a part of such bill. 


History: En. Sec. 1, Ch. 35, L. 1907; his evidence. State ex rel. La France 
Sec. 6792, Rev. C. 1907; amd. Sec. 4, Ch. Copper Co. v. District Court, 40 Mont. 
225, Li. 1921. 206, 210, 105 Pac. 721. 

Cited or applied as Laws of 1907, p. 
66, in Carwile v. Jones, 38 Mont. 590, 594, 
101 Pac. 153. 


By virtue of this section and of section 
9751, the exceptions of both parties may 
be incorporated in the record, and the 
prevailing party is always in a position 
to inform the supreme court that he has What bill of exceptions must show, see 
not been permitted to introduce all of note in8L. R. A. 611. 


CHAPTER 34. 
PROVISIONS RELATING TO TRIALS IN GENERAL—NEW TRIALS. 


Section 9395. New Trial Defined. 
9396. New Trial in Equity Cases. 
9397. When a New Trial May Be Granted. 
9398. New Trials—On What Papers Made. 
9399. Notice of Intention—Contents and Service. 
9400. Hearing of Motion—Continuance—Papers Used. 
9401. Stay of Proceedings, When. 
9402. Contents of Record on Appeal. 
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9395. New trial defined. <A new trial is a re-examination of an issue 
of fact in the same court after a trial and decision by a jury or court, or 


by referees. 


History: Ap. p. Sec. 168, p. 76, Ban- 
nack Stat.; en. Sec. 192, p. 171, L. 1867; 
re-en. Sec. 232, p. 74, Cod. Stat. 1871; re-en. 
Sec. 284, p. 111, L. 1877; re-en. Sec. 284, 
1st Div. Rev. Stat. 1879; re-en. Sec. 295, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1170, 
C. Civ. Proc. 1895; re-en. Sec. 6793, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 656. 


This section contemplates a case in 
which the evidence has been submitted to, 
and has been passed upon by, the proper 
tribunal provided by law to try an issue 
of fact. Kleinschmidt v. McAndrews, 4 
Mont. 8, 33, 5 Pac. 281. 


The ruling on a motion for a nonsuit 
may be reviewed either on motion for a 
new trial or on an appeal from the judg- 
ment. Emerson v. Eldorado Ditch Co., 18 
Mont. 247, 254, 44 Pac. 969; State ex rel. 
La France Copper Co. v. District Court, 
40 Mont. 206, 209, 105 Pace. 721. 

A new trial can be granted as to one 
or more of several causes of action in- 
cluded and tried in the same suit, where 
the issues have not been blended, and 
each cause of action remains distinguish- 
able and separable even after verdict. 
Ramsdell v. Clark, 20 Mont. 103, 106, 49 
Pae. 591. 

Where the issue or issues in one cause 
of action have been properly tried, and 
those in another cause of action in the 
same suit have been improperly tried, a 
new trial should be granted only as to 
those issues which have ‘been improperly 
tried, if it can be done without confusion 
resulting upon the retrial. Ramsdell v. 
Clark, 20 Mont. 103,,106, 49 Pac. 591; 
Hamilton v. Nelson, 22 Mont. 539, 540, 57 
Pac. 146. 

An issue of fact on which a new trial 
can be granted is raised by the pleadings, 
and a statement on motion for new trial 
is confined to such issues. A new trial of 
a motion is not authorized. Beach v. Spo- 
kane Ranch & Water Co., 21 Mont. 7, 9, 
52 Pac. 560. 

The expression “issue of fact,” used in 
its broader sense, would include every is- 
sue of fact, whether arising upon formal 
pleadings or upon a motion. As used 
here, however, it refers only to issues of 
fact raised by formal pleadings, as defined 
in section 9326. State ex rel. Heinze v. 


9396. New trial in equity cases. 


District Court, 28 Mont. 227, 235, 72 Pac. 
613; In re Antonioli’s Estate, 42 Mont. 
219, 223, 111 Pac. 1033; State ex rel. Cul- 
bertson Ferry Co. v. District Court, 49 
Mont. 595, 597, 144 Pac. 159. 

Under this section and the following 
section, a verdict which fails to decide 
every material issue raised by the plead- 
ings is a “verdict against law,” and such 
question may be reviewed on appeal from 
the order denying a new trial, though 
there is no appeal from the judgment. 
Hamilton v. Murray, 29 Mont. 80, 85, 74 
PRG. Atos 

Controversies which do not arise upon 
written pleadings authorized or required 
by statute do not fall within the purview 
of this section. In re Antonioli’s Estate, 
42 Mont. 219, 222, 111 Pac. 1033; State 
ex rel. Culbertson Ferry Co. v. District 
Court, 49 Mont. 595, 598, 144 Pac. 159. 

A new trial lies for the re-examination 
of an issue of fact created in the manner 
prescribed by section 9326, but not under 
any other circumstances. State ex rel. 
Culbertson Ferry Co. v. District Court, 
49 Mont. 595, 599, 144 Pac. 159. 

The court’s action in ordering the dam- 

ages to be assessed by a jury, in actions 
ex delicto, where the defendant has failed 
to answer or the plaintiff to reply, is not 
the trial of an issue of fact raised by the 
pleadings. State ex rel. Culbertson Ferry 
Co. v. District Court, 49 Mont. 595, 599, 
144 Pac. 159. 
_ There can be no new trial where there 
is no issue of fact presented by the plead- 
ings to be re-examined. State ex rel. Cul- 
bertson Ferry Co. v. District Court, 49 
Mont. 595, 601, 144 Pac. 159. 

Cited or applied as section 1170, Code 
of Civil Procedure, in Conklin v. Cullen, 
25 Mont. 214, 216, 64 Pac. 502; Schatz- 
lein Paint Co. v. Passmore, 26 Mont. 500, 
502, 68: Pac. 1113; In re Davis’ Estate; 
27 Mont. 235, 241, 70 Pac. 721; State ex 
rel. Carleton v. District Court, 33 Mont. 
138, 150, 82: Pac.. 789. 


For text treatment of “New Trial,” see 
Cal. Jur. and 20 BR. C. L. 214. 

Authority of successor to trial judge to 
pass upon motion for new trial, see notes 
in 7 Ann. Cas. 493; 10 Ann. Cas. 3273 
Ann. Cas. 1914B, 1235. 


No new trial shall be granted in 


equity cases, or in cases tried by the court without a jury, except on the 
grounds mentioned in the first, third, and fourth subdivisions of section 


9397 of this code. 
History: En. Sec. 5, Ch. 225, L. 1921. 
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9397. When a new trial may be granted. The former verdict or 
other decision may be vacated and a new trial granted, on the application 
of the party aggrieved, for any of the following causes, materially affect- 
ing the substantial rights of such party. 

1. Irregularity in the proceedings of the court, jury, or adverse party, 
or any order of the court, or abuse of discretion, by which either party 
was prevented from having a fair trial; 

2. Misconduct of the jury; and whenever any one or more of the 
jurors have been induced to assent to any general or special verdict, or to 
a finding on any question submitted to them by the court, by a resort to 
the determination of chance, such misconduct may be proved by the 


affidavit of any one of the jurors; 


3. Accident or surprise, which ordinary prudence could not have 


guarded against; 


4. Newly discovered evidence, material for the party making the 
application, which he could not, with reasonable diligence, have discovered 


and produced at the trial; 


5. Excessive damages, appearing to have been given under the influ- 


ence of passion or prejudice; 


6. Insufficiency of the evidence to justify the verdict or other decision, 


or that it is against law; 


7. Error in law, occurring at the trial and excepted to by the party 


making the application. 


History: En. Sec. 169, p. 76, Bannack 
Stat.; amd. Sec. 193, p. 171, L. 1867; re-en. 
Sec. 233, p. 74, Cod. Stat. 1871; amd. Sec. 
285, p. 111, L. 1877; re-en. Sec. 285, 1st 
Div. Rev. Stat. 1879; amd. Sec. 7, p. 10, 
L. 1881; re-en. Sec. 296, 1st Div. Comp. 
Stat. 1887; re-en. Sec. 1171, C. Civ. Proc. 
1895; re-en. Sec. 6794, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 657. 


Under subdivision 6 of this section, no 
ground for a new trial is specified in a 
notice of motion which recites that ‘the 
judgment is contrary to law.” Froman v. 
Patterson, 10 Mont. 107, 111, 24 Pac. 692. 
See, also, State v. Gawith, 19 Mont. 48, 
51, 47 Pac. 207; Hamilton v. Murray, 29 
Mont. 80, 86, 74 Pac. 75. 

Subdivision 7 of this section embraces 
error in instructions. Kleinschmidt v. 
McDermott, 12 Mont. 309, 312, 30 Pac. 393. 

An order granting a motion for a non- 
suit, if erroneously made, is an error in 
law occuring at the trial, and is subject 
to review on motion for a new trial, as 
well as on direct appeal. McKay v. Mon- 
tana Union Ry. Co., 13 Mont. 15, 20, 31 
Pac. 999; Emerson v. Eldorado Ditch Co., 
18 Mont. 247, 254, 44 Pac. 969. 

An agreement by a jury to return a 
“quotient verdict,” whereby each member 
was to indicate the amount for which he 
thought the verdict should be, and the 
sum of such amounts divided by twelve 
should be verdict, with an agreement to 
abide by such quotient, shown by the af- 
fidavits of jurymen who were induced to 


assent to a verdict so reached on account 
of such agreement, is a resort to the de- 
termination of chance, and within sub- 
division 2 of this section, allowing a new 
trial for such misconduct on the part of 
the jury. Gordon v. Trevarthan, 13 Mont. 
387, 391, 34 Pac. 185, 40 Am. St. Rep. 452. 

A motion for a new trial is a statutory 
remedy, and can only be invoked in the 
manner, within the time, and upon the 
grounds provided for in the statutes. Whit- 
beck v. Montana Central Ry. Co. 21 
Mont. 102, 107, 52 Pac. 1098; Ogle v. Pot- 
ter, 24 Mont. 501, 504, 62 Pac. 920; State 
ex rel. Stromberg-Mullins Co. v. District 
Court, 28 Mont. 123,-125, 72 Pac. 412; 
Wright v. Matthews, 28 Mont. 442, 444, 
72 Pac. 820; State ex rel. City of Walker- 
ville v. District Court, 29 Mont. 176, 178, 
74 Pac. 414; Vreeland v. Edens, 35 Mont. 
413, 421, 89 Pac. 735; Harrington v. Butte, 
Anaconda & Pacific Ry. Co., 36 Mont. 478, 
483, 93 Pac. 640; Jackway v. Hymer, 42 
Mont. 168, 169, 111 Pac. 720; Canning v. 
Fried, 48 Mont. 560, 564, 139 Pac. 448; 
State ex rel. Culbertson Ferry Co. v. Dis- 
trict Court, 49 Mont. 595, 599, 144 Pace. 
159; State ex rel. Jones v. District Court, 
50 Mont. 1, 5, 144 Pac. 564; Evans v. Ore- 
gon Short Line R. R. Co., 51 Mont. 107, 
111, 149 Pae. 715; State ex rel. Smith v. 
District Court, 55 Mont. 602, 604, 179 Pae. 
831. 

The rule that a motion for a new trial 
is a statutory remedy, and can only be in- 
voked in the manner, within the time, 
and upon the grounds provided for in the 
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statutes, applies indifferently to law and 
equity cases. Ogle.v. Potter, 24 Mont. 
501, 504, 62 Pac. 920. 

The fact that a referee had absconded, 
and failed to return the transcript of the 
evidence, was not ground for a new trial. 
Ogle v. Potter, 24 Mont. 501, 505, 62 Pace. 
920. 

Where, in an action for conversion, the 
trial court regards the verdict as in ex- 
cess of the value of the property, it is 
not error to give the plaintiff the option 
of remitting the excess, and, if he does so, 
to order the verdict to stand for the resi- 
due, instead of granting a new trial ab- 
solutely, under subdivision 6 of this sec- 
tion. Chicago Title & Trust Co. v. O’Marr, 
25 Mont. 242, 245, 64 Pac. 506. 

Where a trial court found certain count- 
erclaims to have been sufficiently pleaded, 
and defaulted the plaintiff as to the same, 
on failure to reply, relying on which de- 
fault defendant introduced no evidence, 
on reference of the case, to prove the 
counterclaims, and the court adopted the 
findings of the referee, but declared that 
part of the counterclaims only were suffi- 
ciently pleaded, a new trial was properly 
granted to defendant, as such action of 
the court was surprise and accident which 
ordinary prudence could not have guarded 
against. Porter v. Industrial Printing Co., 
26 Mont. 170, 182, 66 Pac. 839, 67 Pac. 67. 


New trials are statutory; if granted, 
they must be granted upon statutory 
grounds, and none other. Porter v. Indus- 
trial Printing Co., 26 Mont. 170, 183, 66 
Pac. 839, 67 Pac. 67. 

The point that the complaint fails to 
state facts sufficient to constitute a cause 
of action, made by demurrer, which was 
overruled before the trial, and not renewed 
or otherwise presented at the trial, can- 
not be considered on an appeal from an 
order denying a new trial. Schatzlein 
Paint Co. v. Passmore, 26 Mont. 500, 503, 
68 Pac. 1113. See, also, Leggat v. Ger- 
rick, 35° Mont. 91, (93, (88: \Pac. 765,26 
L. R. A. (N. S.) 1238; Murray v. City of 
Butte, 35 Mont. 161, 172, 88 Pac. 789. 

Where the sufficiency of the complaint 
was not challenged during the trial, and 
there was no ruling in reference to it, 
there is nothing, as to that matter, which 
can be regarded as an “error of law occur- 
ring during the trial,” upon which a mo- 
tion for a new trial might be made; in 
such a case, the sufficiency of the com- 
plaint can be examined only on appeal 
from the judgment. Schatzlein Paint Co. 
v. Passmore, 26 Mont. 500, 503, 68 Pace. 
1113; Campbell v. City of Great. Falls, 27 
Mont. 37, 39, 69 Pac. 114; O’Rourke v. 
Grand Opera House Co., 47 Mont. 459, 
464, 133 Pac. 965. 

The review on appeal from an Neate 
denying a new trial, being limited to the 
consideration of such matter as may be 
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presented to the trial court as grounds for 
a new trial under the provisions of this 
section, among which are “errors of law 
occurring at the trial and excepted to by. 
the party making the application,” the 
question whether the complaint states a 
cause of action cannot be considered on 
such an appeal where it does not appear 
from the record that its sufficiency was 
questioned during the trial. Campbell v. 
City of Great Falls, 27 Mont. 37, 39, 69 
Pac. 114. See, also, Ayotte v. Nadeau, 
32 Mont. 498, 509, 81 Pac. 145; Leggat v. 
Gerrick, 35 Mont. 91, 93, 88 Pace) 75a5 
8 L. R. A. (N. 8.) 1238; Murray v. City 
of Butte, 35 Mont: 161, 172, 8 Pac. fogs 
Glendenning v. Slayton, 55 Mont. 586, 593, 
189 Pac. 817. 

A notice of intention to move for a 
new trial on the ground that the evidence 
was insufficient ‘to justify the findings 
and judgment” is sufficient. Since the 
words “and judgment” serve no purpose, 
they may be rejected, and so far as the 
question of the insufficiency of the evi- 
dence to justify the decision is ground for 
new trial, the word “findings” is equival- 
ent to the word ‘‘decision.” Cobban v. 
Hecklen, 27 Mont. 245, 256, 70 Pac. 805. 

The party moving for a new trial on the 
ground of newly discovered evidence must 
show by his own affidavit that the new 
evidence was not known to him at the 
time of the trial, and the affidavits of 
other persons on that question are not 
sufficient. Smith v. Shook, 30 Mont. 30, 
34, 75 Pac. 513; Spencer v. Spencer, 31 
Mont. 631, 639, 79 Pac. 320; Roberts v. 
Oechsli, 54 Mont. 589, 593, 172 Pac. 1037. 


Affidavit in support of a motion for a 
new trial, on the ground of newly discov- 
ered evidence, examined and held insuf- 
ficient to show diligence required by this 
section. Nicholson v. Metcalf, 31 Mont. 
276, 278; 78)-Pac:. 483. 

Every presumption will be indulged that 
the movant for a new trial on the ground 
of newly discovered evidence could have 
secured the testimony for the former trial, 
and he must negative any negligence on 
his part. Affidavits filed in support of a 
motion for a new trial on this ground 
should state with particularity what was 
done toward obtaining the new evidence, 
and how and when it was discovered, so 
as to give the adverse party an opportun- 
ity to traverse the statements made in 
the affidavits. In re Colbert’s Estate, 31 
Mont. 477, 482, 80 Pac. 248. 

In the absence of.a statute, and in order 
to secure freedom of thought, thorough 
discussion, and independence of action, as 
well as to prevent undue influence and 
fraud, the construction or weight given by 
the jury to evidence submitted to it is 
not a subject of inquiry upon a motion 
for a new trial. Subdivision 2 of this sec- 
tion does not change this rule. Spencer 
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ice 31 Mont. 631, 640, 79 Pace. 

Jurors should not be heard to impeach 
their own verdict, and the single excep- 
tion, found in subdivision 2 of this section, 
that they may do so where the verdict has 
been reached by a resort to chance, is the 
only one in which it will be permitted; 
this express exception, under the rule 
“expressio unius est exclusio alterius,” 
seems to exclude all other exceptions. State 
v. Beesskove, 34 Mont. 41, 52, 85 Pac. 
376; Sutton v. Lowry, 39 Mont. 462, 471, 
104 Pac. 545; Chenoweth v. Great North- 
ern Ry. Co., 50 Mont. 481, 486, 148 Pace. 
330; State v. Lewis, 52 Mont. 495, 504, 
159 Pac. 415. 

Where an amount awarded by the jury 
for personal injuries, claimed by defend- 
ant to have been so excessive as to amount 
to an abuse of discretion lodged in it, may 
have been the result of a miscalculation, 
or based upon a wrong standard, the award 
cannot be said to have been the result of 
passion or prejudice so as to entitle the 
defendant to a new trial under subdivi- 
sion 5 of this section. Lewis v. Northern 
Pacific Ry. Co., 36 Mont. 207, 224, 92 Pac. 
469. 

Where, upon the polling of the jury in 
a personal injury case, the court inquires 
whether the verdict for the plaintiff has 
been reached by chance, and, several of 
the jurors answering in the affirmative, the 
court then directs them to retire and find 
a verdict by “deliberation and reasoning,” 
and to exclude the element of chance, the 
action of the court is unauthorized; the 
verdict returned should have been received 
subject to be set aside only upon an ap- 
plication under this section. Harrington 
v. Butte, Anaconda & Pacific Ry. Co., 36 
Mont. 478, 483, 93 Pac. 640. 

Remarks made by the court during a 
trial, if errors at all, fall within subdi- 
vision 1 of this section; they do not con- 
stitute errors of law within the meaning of 
subdivision 7. Hopkins v. Kitts, 37 Mont. 
26, 28, 94 Pac. 201. 

Though the ground on which a new trial 
had been asked was stated by the judge 
in his certificate authenticating the record 
on appeal in an equity case to have been 
that the evidence failed to support the 
judgment, and such ground is not one. of 
those enumerated in this section, yet 
where the appellants in their brief made 
the statutory assignment that the evidence 
was insufficient to justify the court’s de- 
cision, and counsel for respondent argued 
the assignment on its merits, the supreme 
court will assume that the trial judge in- 
tended to state that the matter was prop- 
erly submitted to him. Foster v. Win- 
stanley, 39 Mont. 314, 324, 102 Pac. 574. 

The instructions are the law of the case 
and binding upon the jury; a verdict con- 
trary thereto is a verdict contrary to law, 
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which, under the sixth subdivision of this 
section, justifies a new trial. lLynes v. 
Northern Pac. Ry. Co., 48 Mont. 317, 325, 
htt ;PateSl; Ann, Cas. -1912C-183. 


The provision of this section, that the 
affidavits of jurors may be used to impeach 
a verdict only when it was reached by re- 
sort to chance, is exclusive; hence, an af- 
fidavit of a juror, relating to a conversa- 
tion had with another juror touching the 
latter’s misconduct, was incompetent, as 
was also that of one, not a juror, as to the 
contents of an affidavit of the offending 
juror, for the same and the additional rea- 
son that it was hearsay. Sutton v. Lowry, 
39 Mont. 462, 470, 104 Pac. 545. See, also, 
Snyder v. Town of Chinook, 48 Mont. 484, 
489, 138 Pace. 1090. 

One who has recovered a verdict in his 
favor in a sum less than he deems him- 
self entitled to under the evidence, may, 
under subdivision 6 of this section, ask 
for a new trial on the ground of insuffi- 
ciency of the evidence to sustain the ver- 
dict. Flaherty v. Butte Electric Ry. Co., 
42 Mont. 89, 93, 111 Pac. 348. 

Since a new trial may be ordered when 
it appears that the jury have acted under 
the influence of passion and prejudice, it 
follows that when the award is so large 
that it cannot be accounted for on any 
other theory, and is wholly out of propor- 
tion to the wrong done and the cause of 
it, the conclusion is irresistible that it was 
measured by the passion and prejudice of 
the jury, rather than by an estimate made 
in the exercise of their discretion, and it 
becomes the duty of the court to set it 
aside. De Celles v. Casey, 48 Mont. 568, 
576, 139 Pac. 586. 

A new trial cannot be granted upon any 
other ground than one named in this sec- 
tion. Canning v. Fried, 48 Mont. 560, 564, 
139 Pac. 448. 

Where, in a personal injury case, ex- 
cessive damages have been awarded, the 
defeated party has the right to insist that 
the amount of the verdict be reduced by 
the court. Chenoweth v. Great Northern 
Ry. Co., 50 Mont. 481, 486, 148 Pac. 330. 
See, also, Conway v. Monidah Trust, 51 
Mont, 113, 118, 149 Pac. 711. 

In an action for personal injuries, the 
court has power to grant a new trial where 
excessive damages have been awarded, if 
they appear to have been given under tha 
influence of passion or prejudice. Cheno- 
weth vy. Great Northern Ry. Co., 50 Mont. 
481, 486, 148 Pac. 330. See, also, Conway 
v. Monidah Trust, 51 Mont. 113, 118, 149 
Pac. 711. 

‘the statute prescribes the grounds upon 
which a motion for new trial may be made, 
and its provisions are exclusive. Evans 
v. Oregon Short Line R. R. Co., 51 Mont. 
107, 111, 149 Pac. 715. 

A verdict arrived at by taking the ag- 
gregate of the amounts representing the 
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views of the jurors and dividing that sum 
by the number of jurors as a means for 
further consideration is valid, unless the 
jurors agree in advance that the quotient 
thus obtained shall constitute the amount 
of their verdict, and such agreement is 
earried into effect. Great Northern Ry. 
Co. v. Benjamin, 51 Mont. 167, 172, 149 
Pac. 968. 

A verdict is “against law,’ within the 
meaning of this section, only when it is 
contrary to the law of the case as given 
to the jury in the instructions. Bush v. 
Baker, 51 Mont. 326, 331, 152 Pac. 750. 


An offer of compromise not being ad- 
missible in evidence against’ the party 
making it, it cannot be regarded as ma- 
terial within the requirement of the stat- 
ute authorizing the granting of a new trial 
on the ground of newly discovered evi- 
dence. Huffine v. Lincoln, 53 Mont. 474, 
480, 164 Pac. 888. 


The trial of a matter before the court, 
without a jury, resulting in findings of 
fact warranted by the evidence, conclu- 
sions of law based upon the findings, and 
a judgment following both, presents no 
example of ‘a verdict or other decision” 
which is “against law.” In re Riley’s Hs- 
tate,.54 Mont. 17, 20, 165 Pac. 1105. 

The action of a party in secreting and 
forcibly keeping in hiding a witness of 
his adversary until the trial was concluded, 
and thus suppressing material testimony, 
constituted misconduct or irregularity for 
which a new trial should be granted. Bun- 
tin v. Chicago, Milwaukee & St. Paul Ry. 
Co., 54 Mont. 495, 496, 172 Pac. 330. 


In civil actions, where a new trial may 
be granted under this section for “insuf- 
ficiency of the evidence to justify the 
verdict,” the court is required to grant a 
new trial if, in its judgment, the weight 
of the evidence does not justify the ver- 
dict. State v. Schoenborn, 55 Mont. 517, 
519, 179 Pac. 294, 

A new trial will not be granted on the 
ground that damages awarded appear to 
be excessive unless it further appears that 
they were given under the influence of 
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passion or prejudice. Kelley v. John R. 
Daily Co., 56 Mont. 63, 80, 181 Pac. 326. 

The search and seizure statute (Prohibi- | 
tion Enforcement Act, Chap. 143, Laws 
1917), not making provision for a new 
trial, and the general statutes covering 
new trials being inapplicable, the unsuc- 
cessful claimant of seized liquors was not 
entitled to a new trial. State v. Kelly 
et al., 57 Mont. 123, 187 Pac. 637. 

Cited or applied as section 233, p. 74, 
Codified Statutes 1871, in Taylor v. Holter, 
2 Mont. 476; as section 296, First Division 
Compiled Statutes 1887, in Sweeney v. 
City of Butte, 15 Mont. 274, 39 Pac. 286; 
as section 1171, Code of Civil Procedure, in 
Rehberg v. Greiser, 24 Mont. 487, 491, 62 
Pac. 820, 63 Pac. 41; Coleman v. Perry, 
28 Mont. 1, 8, 72 Pac. 42; Tague v. John 
Caplice Co., 28 Mont. 51, 61, 72 Pac. 297; 
King v. Pony Gold Min. Co., 28 Mont. 
74, 80, 72 Pac. 309; Finlen v. Heinze, 28 
Mont. 548, 577, 73 Pac. 123; Hickey v. 
Anaconda Copper Min. Co., 33 Mont. 46, 
55, 81 Pac. 806; as section 6794, Revised 
Codes, in Bliss v. Wolcott, 40 Mont. 491, 
497, 107 Pac. 423, 135 Am. St. Rep. 636; 
Molt v. Northern Pacific Ry. Co., 44 Mont. 
471, 477, 120 Pac. 809; as section. 6794, 
Revised, Codes, in Post v. Liberty, 45 
Mont.. 1, 10, 121 Pac. 475; Lenahanwx: 
Casey, 46 Mont. 367, 376, 128 Pac. 601; 
Roberts v. Oechsli, 54 Mont. 589, 172 Pace. 
1037; Sell v. Sell, 58 Mont. 329, 336, 193 
Pac. 561. 


Power of trial court to cure an excessive 
verdict by requiring or permitting a re- 
duction where true measure of damages 
not ascertainable by computation, see 
note in 89 L. R. A. (N. 8S.) 1064. 

Voluntary remittitur of excessive dam- 
ages as justifying denial of motion for 
new trial, see note in 2 Ann. Cas. 675. 

Right to new trial after satisfaction of 
judgment, see notes in 3 Ann. Cas. 19; 
68: Gi. Re. A. 226, 

What is cumulative evidence within rule 
excluding it when offered in support of 
motion for new trial, see note in Ann. 
Cas. 1913D, 157; L. R. A. 1916C, 1162. . 


Motions for new trials shall 


For causes mentioned in the first subdivision of the 


preceding section, the motion shall be made on affidavits or on the minutes 
of the court; for causes mentioned in the second, third, or fourth sub- 
division of said section, the motion shall be made only on affidavits; for 
eauses mentioned in the fifth, sixth, or seventh subdivisions of said section, - 


the motion shall be made only on the minutes of the court. 


The official _ 


stenographic reports of the trial may be referred to as a part of the 


minutes of the court. 


History: 
Stat.; re-en. Sec. 234, p. 75, Cod. Stat. 
1871; amd. Sec. 286, p. 112, L. 1877; re-en. 


Ap. p. Sec. 170, p. 77, Bannack Sec. 286, 1st Div. Rev. Stat. 1879; re-en. 


Sec. 297, 1st Div. Comp. Stat. 1887; re-en. 
Sec. 1172, C. Civ. Proc. 1895; amd. Sec. 1, 
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Ch. 41, L. 1907; Sec. 6795, Rev. OC. 1907; 
amd. Sec. 6, Ch. 225, L. 1921. Cal. O. 
Civ. Proc. Sec. 658. 


The district court may, upon a motion 
for a new trial made “upon the minutes 
of the court,” take into consideration all 
the pleadings, records, minute entries, and 
the evidence offered at the trial, and, 
from the entire case thus presented, de- 
termine the motion; and if the judge can 
remember the evidence and proceedings 
sufficiently to enable him to pass upon the 
motion, it is not necessary that the stenog- 
rapher’s notes of the trial proceedings be 
transcribed. State ex rel. Cohn v. Dis- 
trict Court, 38 Mont. 119, 125, 99 Pac. 139. 

Since the passage of the act of 1907, 
there has been no provision in the code 
authorizing a statement of the case to be 
used as the basis of a motion for a new 
trial. Robinson v. Helena Light & Ry. 
©o., 38 Mont. 222, 234, 99 Pac. 837. 

Where an application for a new trial is 
made on the minutes of the court, the 
trial court is presumed, in the absence of 
a bill of exceptions, to have considered 
all of the pleadings, records, minute en- 
tries, and the evidence offered at the trial, 
and to have determined the motion on the 
ease thus presented. Sanden v. Northern 
Pacific Ry. Co., 39 Mont. 209, 211, 102 
Pac. 145. See, also, Sutton v. Lowry, 39 
Mont. 462, 469, 104 Pac. 545; Cummings 
v. Reins Copper Co., 40 Mont. 599, 611, 107 
Pac. 904. 

A motion for a new trial on the ground 
of irregularity in the proceedings of the 
court, jury, or adverse party, may be made 
either upon affidavit or bill of exceptions, 
or both. Bliss v. Wolcott, 40 Mont. 491, 
497, 107 Pac. 423, 135 Am. St. Rep. 636. 

A notice of intention to move for a 
new trial was not rendered abortive by the 
statement that the motion would be based 
“upon the minutes of said cause,” instead 
of “upon the minutes of the court,” the 
former phrase, so far as imparting the 
information intended by this section to 
be given to the opposing party is con- 
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cerned, being substantially equivalent to 
the latter. Moore v. Butte Electric Ry. 
Co., 47 Mont. 214, 216, 131 Pac. 635. 

One intending to move for a new trial 
upon any ground other than those men- 
tioned in the first four subdivisions of 
the preceding section may, under this sec- 
tion, do so either upon the minutes of the 
court or a bill of exceptions; if he have 
several grounds, he may select one method 
for one ground of his motion, and another 
for the remaining ground or _ grounds. 
Moore v. Butte Electric Ry. Co., 47 Mont. 
214, 216, 131 Pace. 635. 

The statute prescribes the course of 
proceedings to be observed on motion for 
new trial, and its provisions are exclu- 
sive. Evans v. Oregon Short Line R. R. 
Cow Sle Mont. 107,)111,'149.Pacy 715. 

The party desiring a new trial may not 
designate the minutes of the court and 
affidavits to be thereafter filed as moving 
papers, then secure an extension of time 
in which to prepare them, afterward aban- 
don the affidavits by failing to prepare 
them within the time allowed, and then 
insist that the motion should be heard. on 
the minutes of the court. Sell v. Sell, 58 
Mont. 329, 336, 193 Pac. 561. 

The moving party may employ in the 
same motion all the modes specified in 
this section in making his motion for a 
new trial. Sell v. Sell, 58 Mont. 329, 336, 
193 Pac. 561. 

Cited or applied as section 1172, Code 
of Civil Procedure, before amendment, in 
Coleman v. Perry, 28 Mont. 1, 8, 72 Pac. 
42; Tague v. John Caplice Co., 28 Mont. 
Sle Olea Pac. 2075 ching y.7rony,, Gold 
Min. Co., 28 Mont. 74, 80, 72 Pac. 309; 
Harrington v. Butte, Anaconda & Pacific 
Ry. Co., 36 Mont. 478, 483, 93 Pac. 640. 


Affidavits of jurors in support or im- 
peachment of verdict, see notes in Ann. 
Cas. 1913B, 671; L. R. A. 1918C, 149; 12 
Am. Dec. 142. 

Right of adverse party on motion for 
new trial to introduce counter-affidavits, 
see note in Ann. Cas. 1912D, 1303. 


The party desiring a 


new trial must, within ten days after the return of the verdict or within 
ten days after receiving notice of the decision of the court, serve upon the 
adverse party and file with the clerk a notice of motion for a new trial, 
designating the grounds upon which the motion will be made and whether 
the same will be made upon affidavits or the minutes of the court, or both. 
The time above specified shall not be extended by order or by stipulation. 
If the motion is to be made upon affidavits, the moving party must, within 
cen days after serving the notice, or within such further time not to exceed 
thirty days in all, as the court in which an action is pending or a judge 
thereof may allow, file such affidavits with the clerk, and serve a copy 
thereof upon the adverse party, who shall have ten days thereafter, or such 
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further time not exceeding thirty days in all, as the court may allow, to 


serve and file counter affidavits. 


History: Ap. p. Sec. 171, p. 77; Bannack 
Stat.; amd. Sec. 235, p. 75, Cod. Stat. 1871; 
re-en. Sec. 287, p. 112, L. 1877; re-en. Sec. 
287, 1st Div. Rev. Stat. 1879; re-en. Sec. 
298, Ist Div. Comp. Stat. 1887; re-en. Sec. 
1173, C. Civ. Proc. 1895; amd. Sec. 2, Ch. 
92, L. 1905; en. Sec. 2. Ch. 41, L. 1907; 
Sec. 6796, Rev. C. 1907; amd. Sec. 7, Ch. 
225, L. 1921. Cal. C. Civ. Proc. Sec. 659. 


The moving party has the duty of pre- 
senting the proposed statement on motion 
for new trial and amendments to the 
judge within ten days from the date upon 
which the amendments were served. 
State ex rel. Coleman v. District Court, 
51 Mont. 195, 198, 149 Pac. 973. 


Service of notice of intention to move 
for a new trial may be waived. Territory 
v. Rehberg, 6 Mont. 467, 469, 13 Pac. 132; 
Harrigan vy. Lynch, 21 Mont. 36, 42, 52 
Pac. 642, Kenyon-Noble Co. v. School Dis- 
trict, 40 "Mont. 123, 126, 105 Pac. 551; Mc- 
Allister v. McDonald, 40 Mont. 375, 387, 
106 Pac. 882; Curn v. Perkins, 40 Mont. 
588, 592, 107 Pace. 901. 


Upon a motion for a new trial, the no- 
tice of intention to move is the founda- 
tion of the proceeding, and a formal writ- 
ten motion is not essential. Wastl v. 
Montana Union Ry. Co., 13 Mont. 500, 501, 
34 Pac. 844; Lish v. Martin, 55 Mont. 582, 
583, 179 Pac. 826. 

Where a written motion for a new trial 
has been made, its withdrawal and the 
substitution of another after the time for 
filing a notice had expired does not con- 
stitute, in effect, a withdrawal of the no- 
tice of intention to move so as to operate 
as an abandonment of the proceeding. 
Wastl v. Montana Union Ry. Co., 13 Mont. 
500, 501, 34 Pac. 844. 

It is not necessary for a party to speci- 
fy, in his notice of intention to move for 
a new trial, the particulars in which the 
evidence is ’elaimed to be insufficient. Et- 
tien v. Drum, 35 Mont. 81, 89, 88 Pac. 659. 

Effect of stipulations, as to extension of 
time in which notice of motion for a new 
trial must be given. Hill v. McKay, 36 
Mont. 440, 445, 93 Pac. 345. 


Since the amendment of this section in 
1907, there is no such thing as a statement 
on motion for new trial in the practice 
of this state. Milwaukee Gold Extrac- 
tion Co. v. Gordon, 37 Mont. 209, 223, 95 
Pac. *995. 

Notice of motion for a new trial, given 
ten days before entry of judgment, is pre- 
mature, and therefore ineffective as a basis 
for the motion. Power & Bro. v. Turner, 
37 Mont. 521, 543, 97 Pac. 950. 

The presumption is that the notice of 
intention was served and filed in time, un- 
less the contrary affirmatively appears 


from the record. State ex rel. Cohn v. 
District Court, 38 Mont. 119, 124, 99 Pac. 
139; Best Mfg. Co. v. Hutton, 49 Mont. 
78, 86, 141 Pac. 653. 

The notice of the entry of judgment 
contemplated by this section is a legal 
notice, that is, such a one as is described 
in section 9778, post, and served in the 
manner described in section 9779. State 
ex rel. Cohn vy. District Court, 38 Mont. 
119, 124, 99 Pac. 139. 


Where a notice of intention to move for 
a new trial was served and filed before 
entry of judgment, the opposing party 
waived the point that the notice was pre- 
mature, by stipulating with movant that 
the latter might have additional time in 
which to file his bill of exceptions in sup- 
port of his motion, by thereafter accept- 
ing service thereof without objection, and 
by raising no objection at the argument, 
other than that there had been delay in 
calling it up. Kenyon-Noble Co. v. School 
District, 40 Mont. 123, 125, 105 Pac. 551. 


A notice of appeal, though given by two 
defendants, against whom separate ver- 
dicts have been rendered, is sufficient, 
though both notices are embodied in one 
paper, if they give the plaintiff all the 
information which the statute requires. 
Cummings vy. Reins Copper Co., 40 Mont. 
599, 609, 107 Pac. 904. 

A party intending to move for a new 
trial may do so “by serving his notice 
within ten days after notice of the entry 
of judgment, but not before. McIntyre 
v. MacGinnis, 41 Mont. 87, 92, 108 Pace. 
353, 137 Am. St. Rep. 701. 


Though a party intending to move for 
a new trial may waive formal notice of 
the entry of judgment by instituting pro- 
ceedings in support of his motion without 
it, such waiver may not be imputed to 
him where he inadvertently proceeds be- 
fore he may properly do so. McIntyre v. 
MacGinnis, 41 Mont. 87, 92, 108 Pac. 353, 
137 Am. St.: Rep. 701> 


Where one of several defendants served 
his notice of intention to move for a new 
trial and his notice of appeal upon the 
only one of his codefendants who had any 
interest in opposing the relief sought by 
the motion and appeal, the service was 
sufficient as against the objection that all 
the adverse parties had not been served. 
McIntyre v. MacGinnis, 41 Mont. 87, 92, 
108 Pac. 353, 137 Am. St. Rep. 701. 


The grounds of a motion for a new 
trial can be disclosed only by the notice 
of intention, required by this section to 
be filed within ten days after the receipt 
of notice of the entry of judgment. Can- 
ning v. Fried, 48 Mont. 560, 564, 139 Pac. 
448. 
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Where the record on appeal did not af- 
firmatively show that counsel for appellant 
was present when judgment was entered, 
or that it was entered before an extension 
of time in which to file his bill of excep- 
tions on motion for new trial and stay 
of execution were asked for and granted 
on May 2d, and the clerk of the district 
court on May 6th attempted to advise him 
that the entry had been made two days 
before, and on May 15th counsel for re,, 
spondent served formal notice upon him 
to that effect, appellant’s notice of inten- 
tion to move for new trial, served on May 
21st, was in time. Best Mfg. Co. v. Hut- 
ton, 49 Mont. 78, 86, 141 Pac. 653. 

The mere asking for time in which to 
file a bill of exceptions, or stay of execu- 
tion, does not necessarily imply the pres- 
ence of counsel at the entry of judgment. 
Best Mfg. Co. v. Hutton, 49 Mont. 78, 86, 
141 Pac. 653. 

A letter to the plaintiff’s counsel, writ- 
ten by the clerk of the court, informing 
him that a judgment for the defendant 
has been signed, is not a sufficient notice 
of the entry of judgment. Best Mfg. Co. 
v. Hutton, 49 Mont. 78, 87, 141 Pac. 653. 

Though the movant for a new trial may 
not, in the notice of intention, state that 
he will pursue one of the methods author- 
ized, and thereafter change to another, 
nor state two or more methods in the 
alternative, he may state them all conjunc- 
tively and thereafter abandon all but one. 
Doornbos v. Thomas, 50 Mont. 370, 376, 
147 Pac. 277. 

To give the court jurisdiction over a mo- 
tion for new trial, the notice of intention 
must be given within the time prescribed 
by the statute, but the court may grant 
extensions of time, for the preparation of 
the documents to be made the basis of 
the motion. Evans v. Oregon Short Line 
Rh, &. Co.,; 51 Mont.-107, 111, 149 Pac. 715. 

Though the notice of intention to move 
for a new trial was served and filed on the 
same day that judgment was entered, with 
a fraction of a day intervening, such 
notice is not abortive because it was 
served and filed before the judgment was 
actually spread upon the judgment book, 
where no question of priority arises; it 


will be presumed that the clerk did his, 


duty. State ex rel. Brown v. District 
Court, 55 Mont. 158, 161, 174 Pace. 601. 
The statutory requirement that the 
party intending to move for a new trial 
must give notice of such intention within 
ten days after notice of the entry of 
judgment is intended for the benefit of 
the moving party; hence, the latter may 
waive notice of such entry and proceed 
without it; as where he serves the oppos- 
ing party with notice of such intention, 
but notifies him that he will make such 
motion upon the minutes of the court and 
a bill of exceptions thereafter to be pre- 
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pared and served. State ex rel. Brown v. 
District Court, 55 Mont. 158, 161, 174 
Pac '601; 

Cited or applied as section 1173, Code 
of Civil Procedure, before amendment, in 
Strasburger v. Beecher, 20 Mont. 143, 144, 
49 Pac. 740; Woodard v. Webster, 20 Mont. 
279, 282, 50 Pace. 791; Murray v. Hauser, 
21 Mont. 120, 125, 53 Pac. 99; Power v. 
Lenoir, 22 Mont. 169, 176, 56 Pac. 106; 
Application of Plume, 23 Mont. 41, 42, 
57 Pac. 408; Farliehg v. Kelly, 24 Mont. 
369, 372, 62 Pac. 495, 685; Rehberg v. 
Greiser, 24 Mont. 487, 492, 62 Pac. 820, 
63 Pac. 41; Ogle v. Potter, 24 Mont. 501, 
504, 62 Pac. 920; Montana Ore Purchasing 
Co. v. Lindsay, 25 Mont. 24, 28, 63 Pac. 
715; Yellowstone Nat. Bank v. Gagnon, 
25 Mont. 268, 270, 64 Pac. 664; King v. 
Lineoln) 26: Mont. 157, 159,'66.Pac: 836: 
Whalen v. Harrison, 26 Mont. 316, 327, 67 
Pac. 934; Kranich v. Helena Consolidated 
Water Co., 26 Mont. 379, 381, 68 Pac. 408, 
71 Pac. 672; Cain v. Gold Mountain Min. 
Co., 27 Mont. 529, 534,- 71 Pac. 1004; 
Phillips v. Coburn, 28 Mont. 45, 50, 72 Pace. 
291; King v. Pony Gold Min. Co., 28 Mont. 
74, 80, 72 Pac. 309; State ex rel. Stromberg- 
Mullins Co. v. District Court, 28 Mont. 123, 
126, 74 Pac. 412; State ex rel. Heinze v. 
District Court, 28 Mont. 227, 235, 72 Pace. 
613; State ex rel. Power v. Napton, 2 
Mont. 336, :°338, 72 Pac. 676; Wright v. 
Matthews, 28 Mont. 442, 443, 72 Pac. 820; 
Finlen v. Heinze, 28 Mont. 548, 561, 73 
Pac. 123; Meisner v. City of Dillon, 29 
Mont. 116, 124, 74 Pac. 130; State v. City 
of Walkerville v. District Court, 29 Mont. 
176, 177, 74 Pac. 414; State v. Landry, 
29 Mont. 218, 220, 74 Pac. 418; Ball v. 
Gussenhoven, 29 Mont. 321, 332, 74 Pace. 
871; Hendrickson v. Wallace, 29 Mont. 
504, 506, 75 Pac. 355; Smith v. Shook, 30 
Mont. 30, 35, 75 Pac. 513; Nord v. B. & 
M. C. C. & S. M. Co., 30 Mont. 48, 56, 75 
Pac. 681; York v. Steward, 30 Mont. 367, 
369, 76 Pac. 756; Schilling v. Curran, 30 
Mont. 370, 376, 76 Pac. 998; Bond v. 
Hurd, 31 Mont. 314, 315, 78 Pac. 579, 3 
Ann, Cas. 566; Gillies v. Clarke Fork Coal 
Min. Co., 32 Mont. 320, 324, 80 Pac. 370; 
Pirrie v. Moule, 33 Mont. 1, 6, 81 Pac. 


‘390; Hickey v. Anaconda Copper Min. 


Co., 33 Mont. 46, 56, 81 Pac. 806; Friel v. 
Kimberly-Montana Gold Min. OCo., 34 
Mont. 54, 59, 85 Pac. 734; Martin v. Cors- 
eadden, 34 Mont. 308, 316, 86 Pac. 33; 
Hariington v. Butte, Anaconda & Pacific 
Ry. Co., 36 Mont. 478, 483, 93 Pac. 640; 
as section 6796, Revised Codes, in Robin- 
son v. Helena Light & Ry. Co., 38 Mont. 
222, 234, 99 Pac. 837; Girard v. McCler- 
nan, 39 Mont. 523, 528, 105 Pac. 224; 
State ex rel. Jones v. District Court, 50 
Mont. 1, 4, 144 Pac. 564; State ex rel. 
Thelen v. District Court, 51 Mont. 337, 
341, 152 Pac. 475; Ferrat v. Adamson, 53 
Mont. 172, 177, 163 Pac. 112. 
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Amendment of motion for new trial, see 
note in Ann. Cas. 1917D, 104. 


Computation of time for filing motion 
for new trial by exclusion or inclusion of 
Sunday or holiday, see notes in Ann. Cas. 
1917E, 939, 952; 49 L. R. A. 225. 


9400. Hearing of motion—Continuance—Papers used. The hearing on 
the motion for new trial shall be had within ten days after the notice of 
motion is filed when the motion is made only on the minutes of the court 
and within ten days after the filing of affidavits and counter-affidavits 
when the motion is made on affidavits. The court may continue the 
hearing for not to exceed thirty days when engaged in the trial of cases 
at the time set for said hearing, or when for any other cause the court is 
unable, without serious inconvenience, to hear the matter upon the date 
fixed. In case the hearing is continued by the court, it shall be the duty 
of the court to hear the same at the earliest practicable date thereafter, 
and the court shall decide the motion within fifteen days after the same is 
submitted. If the court shall fail to decide the motion within said time, 
the motion shall, at the expiration of said period, be deemed denied. The 
decision on motion for a new trial may be entered in the minutes of the 
court, or may be made in writing in chambers or in any county in the 
state where the judge may be, and be filed with the clerk of court in the 
county where the action is pending. Upon the hearing, reference may be 
had in all cases to the pleadings and the orders of the court on file, and, 
when the motion is made on the minutes, reference may also be had to any 
depositions and documentary evidence offered at the trial and to the 
proceedings on the trial, and, when necessary, reference may be had to the 
notes of the court reporter. 


History: Ap. p. Sec. 172, p. 77, Bannack 
Stat.; amd. Sec. 236, p. 76, Cod. Stat. 1871; 
en. Sec. 288, p. 114, L. 1877; re-en. Sec. 
288, 1st Div. Rev. Stat. 1879; re-en. Sec. 
299, 1st Div. Comp. Stat. 1887; amd. Sec. 
1174, C. Civ. Proc. 1895; amd. Sec. 3, Ch. 
41, L. 1907; Sec. 6797, Rev. C. 1907; amd. 
Sec. 8, Ch. 225, L. 1921. Cal. C. Civ. Proc. 
Sec. 660. 


Delay of a party in bringing his motion 
for new trial to a hearing is not ground 
for denying the motion. Wyman v. Jen- 
sen, 26 Mont. 227, 238, 67 Pac. 114. 

Cited or applied as section 1174, Code 
of Civil Procedure, before amendment, in 
State ex rel. Beach v. District Court, 29 
Mont. 265, 271, 74 Pac. 498; as section 
6797, Revised Codes, in Sell v. Sell, 58 
Mont. 329, 336, 193 Pace. 561. 


9401. Stay of proceedings, when. When notice of intention to move 
for a new trial is given, the judge may, upon such terms as in his opinion 
shall be just, make an order staying proceedings until the motion for new 


trial is disposed of. 


Related section: 9823. 

History: Ap. p. Sec. 289, p. 115, L. 
1877; re-en. Sec. 289, 1st Div. Rev. Stat. 
1879; re-en. Sec. 300, 1st Div. Comp. Stat. 
1887; en. Sec. 1175, C. Civ. Proc. 1895; 
re-en. Sec. 6798, Rev. C. 1907. 


While the granting of a stay of proceed- 
ings after notice of motion for a new 
trial has been given rests in.the discre- 
tion of the trial judge, such power should 
be exercised with caution and upon the 
exaction of some sort of security, except 
in cases where the ultimate satisfaction 
of the judgment is otherwise assured. 


State ex rel. Robinson v. Clements, 37 
Mont. 96, 98, 94 Pac. 837, 127 Am. St. 
Rep. 701. 
On application for a writ of mandate 
to compel a district judge to vacate an 
order granting a stay of execution pending 
the determination of a motion for new 
trial, a petition which failed to show what 
facts, if any, relative to the solvency of 
the movant were brought to the knowledge 
of the judge at the time the order was 
made, was insufficient to overcome the 
presumption that official duty had been 
regularly pursued, and that the order com- 
plained of was the result of the exercise 
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of a sound legal discretion. State ex rel. 
Robinson v. Clements, 37 Mont. 96, 100, 
94 Pac. 837, 127 Am. St. Rep. 701. 

The fact that a district court had for 
many years pursued the erroneous practice 
of granting a stay of execution upon the 
ex parte application of a party moving for 
new trial, without exacting security, con- 
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tion, did not endow the practice with the 
force of law, no matter how long con- 
tinued. State ex rel. Robinson v. Clem- 
ents, 37 Mont. 96, 102, 94 Pac. 837, 127 
Am. St. Rep. 701. 

Cited or applied as section 6798, Revised 
Codes, in State ex rel. Jones v. District 
Court, 50 Mont. 1, 4, 144 Pac. 564. 


trary to the plain provisions of this sec- 


9402. Contents of record on appeal. The record on appeal from a final 
judgment shall consist of the judgment-roll, as defined in section 9409, 
together with all bills of exception settled and filed in the case, and a copy 
of the notice of appeal. 

Whenever a motion for a new trial has been made and overruled, the 
party appealing from the judgment, and desiring to review also the order 
of the court denying the motion for a new trial, shall be permitted to use, 
in lieu of a bill of exceptions, a transcript of the minutes of the court, 
prepared and certified in the manner hereinafter provided, or he may 
prepare and have settled a bill of exceptions in the manner provided by 
section 9390. The record on appeal from an order granting a new trial 
shall consist of the pleadings and the affidavits used in the hearing, a copy 
of the motion for a new trial, a copy of the notice of appeal, and a 
transcript of the minutes of the court used on the hearing, containing all 
that part of the minutes of the court and all that part of the official 
stenographic report of the trial which was used on the hearing of the 
motion for a new trial or which related to questions raised on the hearing, 
or such parts thereof as may be agreed upon by the parties as sufficient; 
such transcript of the minutes shall be prepared, certified by the court as 
correct, and filed with the clerk of the court, who shall transmit the same 


to the supreme court as a part of the record on appeal. 


History: Ap. p. Sec. 1176, C. Civ. Proc. 
1895; en. Sec. 4, Ch. 41, L. 1907; Sec. 
6799, Rev. C. 1907; amd. Sec. 9, Ch. 225, 
771921. Cal. C. Civ. Proc. Sec. 661: 


The statement herein referred to as a 
part of the record on appeal is to be 
made up after a motion for a new trial 
has been disposed of. Robinson v. Helena 
Light & Ry. Co., 38 Mont. 222, 234, 99 
Pac. 837. ; 

An agreed statement of facts, which 
constitutes the trial court’s finding of 
facts, comes properly before the supreme 
court for determination upon the judg- 
ment-roll. Hale v. County of Jefferson, 
39 Mont. 137, 141, 101 Pac. 973. 

A document prepared as a statement of 
the case does not lose its character as such 
because it bears a double designation, 
namely, “a bill of exceptions or state- 
ment of the case.” Doornbos v. Thomas, 
50 Mont. 370, 377, 147 Pac. 277. 

Where the record on appeal contains 
properly authenticated copies of the 
papers of which the judgment-roll is com- 
posed, it is sufficient to meet the require- 
ments of this section, even though it is 
not authenticated by the clerk as the judg- 


ment-roll. Doornbos v. Thomas, 50 Mont. 


'370, 377, 147 Pac. 277. 


If the record on appeal from an order 
denying a new trial, made upon the 
minutes of the court, contains certified 
copies of all the papers which go to make 
up the judgment-roll, it need not embody 
a copy of the latter authenticated as such. 
Stokes v. Long, 52 Mont. 470, 476, 159 
Pac. 28; Eby v. City of Lewistown, 55 
Montldig, 419.5173, Pac.(1163. 

Cited or applied as section 1176, Code 
of Civil Procedure, before amendment, in 
Wastl v. Montana Union Ry. Co., 24 Mont. 
159, 174, 61 Pac. 9; State v. Lucey, 24 
Mont. 295, 305, 61 Pac. 994; Ryder & 
Adams Co. v. Closser, 25 Mont. 149, 150, 
63 Pac. 1043; Konklin v. Cullen, 25 Mont. 
214, 216, 64 Pac. 502; Beach v. Spokane 
Ranch & Water Co., 25 Mont. 367, 371, 
65 Pac. 106; In re Reilly’s Estate, 26 
Mont. 358, 359, 67 Pac. 1121; Kranich v. 
Helena Consolidated Water Co., 26 Mont. 
379, 381, 68 Pac. 408, 71 Pac. 672; Carr, 
Ryder & Adams Co. v. Closser, 27 Mont. 
94, 95, 69 Pac. 560; King v. Pony Gold 
Min. Co., 28 Mont. 74, 82, 72 Pac. 309; 
Lisker v. O’Rourke, 28 Mont. 129, 132, 72 
Pac. 416, 755; State ex rel. Heinze vy. Dis- 
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trict Court, 28 Mont. 227, 235, 72 Pace. 
613;. Cornell v. Matthews, 28 Mont. 457, 
459, 72 Pac. 975; Emerson v. McNair, 28 
Mont. 578, 580, 73 Pac. 121; Powell v. 
May, 29 Mont. 71, 72, 74 Pac. 80; State 


ex rel. Bank v. Taylor, 33 Mont. 364, 365, 


TRIAL AND JUDGMENT. 


[Part III 


83 Pac. 597; In re Dougherty’s Estate, 34 
Mont. 336, 342, 86 Pac. 38; Sutton v. 
Lowry, 39 Mont. 462, 469, 104 Pac. 545; 
as section 6799, Revised Codes, in State 
ex rel. Coleman v. District Court, 51 Mont. 
195, 198, 149° Pac. 973. 


CHAPTER 35. 
THE MANNER OF GIVING AND ENTERING JUDGMENT. 


Section 9403. 


Judgment to Be Entered in Twenty-four Hours, ete. 


Demand. 


In Replevin, Judgment to Be in the Alternative, and With Damages. 


If a Party Die After Verdict, Judgment May Be Entered, But Not to 


Transcript to Be Filed in Any County, and Judgment to Become a 


9404. Case May Be Brought Before the Court for Argument. 
9405. When Counterclaim Established Exceeds Plaintiff's 
9406. 
9407. Judgment Book to Be Kept by the Clerk. 
9408. 

Be a Lien. 
9409. Judgment-Roll—Contents and Filing. 
9410. Judgment Lien—When It Begins and When It Expires, 
9411. Docket—How Kept, and What to Contain. 
9412. Docket to Be Open for Inspection Without Charge. 
9413. 

Lien There. 
9414. Satisfaction of a Judgment—How Made. 
9415. Lien of Judgment of Federal Court. 


9403. Judgment to be entered in twenty-four hours, etc. 


When trial 


by jury has been had, judgment must be entered by the clerk, in con- 
formity to the verdict, within twenty-four hours after the rendition of the 
verdict, unless the court order the case,to be reserved for argument or 
further consideration, or grant a stay of proceedings. 


History: Sec. 6800, Rev. C. 1907. Cal. 
C. Civ.. Proc. Sec. 664. 


Note.—Sections 9403 to 9406 were en- 
acted as sections 173 to 176, p. 77, Bannack 
Statutes; re-enacted as sections 197 to 
200, p. 174, Laws of 1867; re-enacted as 
sections 237 to 240, p. 77, Codified Statutes 
1871; re-enacted as sections 290 to 291, 
p. 115, Laws of 1877; re-enacted as sec- 
tions 290 and 291, First Division Revised 
Statutes 1879; re-enacted as sections 302 
and 303, First Division Compiled Statutes 
1887; re-enacted as sections 1190 to 1193, 
Code of Civil Procedure 1895; re-enacted 
as sections 6800 to 6803, Revised Codes 
1907. 


The entry of the judgment is the act of 
the clerk, but, when entered, becomes the 
judgment of the court. Hynes v. Barnes, 
30 Mont. 25, 27, 75 Pac. 523. 

It is not the intention of the law that a 
judgment will follow so far behind the 
verdict as to be the cause of substantial 
damage, this being apparent from the code 
provision requiring the entry of judg- 
ment within twenty-four hours after ver- 
dict. Chestnut v. Sales, 49 Mont. 318, 
324, 141 Pac. 986, Ann. Cas. 1916A, 620, 
52 L. BR. A. (N. 8.) 1199. 

Neither the reservation nor the stay 
mentioned in this section can be allowed 
ex gratia or without adequate reason. 
State ex rel. Jones v. District Court, 50 
Mont. 1, 4, 144 Pac. 564. 


Under this section, there cannot be a 
stay in aid of a new trial; such a stay 
is properly granted only after notice of 
intention has been given, as provided in 
section 9401, and notice of intention can- 
not be given, as shown by section 9399; 
until judgment has been entered. State 
ex rel. Jones v. District Court, 50 Mont. 
1, 4, 144 Pac. 564. 


A case tried by a jury may be reserved 
for argument, under this section, only 
when the judgment does not necessarily 
follow the verdict, as, for instance, in 
equity suits, or where, after discharge of 
the jury, the verdict is claimed to be un- 
responsive to the issues, or so ambiguous 
or informal that no judgment, proper un- 
der the issues, could be entered in con- 
formity with it. State ex rel. Jones v. 
District Court, 50 Mont. 1, 5, 144 Pace. 
564. 

The ministerial act of the clerk in re- 
cording a general verdict constitutes the 
rendition of judgment, to the entry of 
which the signature of the judge is not 
essential, but when the court directs the 
jury to return special findings, the an- 
nouncement of his decision in open court 
and the entry of it in the minutes con- 
stitutes the rendition of the judgment. 
McIntyre v. Northern Pacific, 58 Mont. 
256, 265, 191 Pac. 1065. 

Cited or applied as section 6800, Revised 
Codes, in Consolidated Gold & Sapphire 
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Min. Co. v. Struthers, 41 Mont. 565, 570, 


plete judgment, see note in 28 L. R. A. 
111 Pace. 152. 


621. 
Computation of time for entry of judg- 
ment, see notes in Ann. Cas. 1917E, 939; 


For text treatment of “Judgment,” see 


eestr and 15 R. C. L. 554. e 49 L. R. A. 224. 
Docketing of judgments, see note in 87 Validity of judgment rendered or en- 
A.*S. BR. 665. tered on holiday or Sunday, see notes in 


Ann. Cas. 1916R;°852,. 858: 19. LR. A. 


What entry or record necessary to com- 
318; Ann. Cas. 1916B, 10. 


9404. Case may be brought before the court for argument. When the 
case is reserved for argument or further consideration, as mentioned in 
the last section, it may be brought by either party before the court for 
argument. 


History: Sec. 6801, Rev. C. 1907. See also history of Sec. 9403. 
Proc. Sec. 665. 


Cal. C. Civ. 


9405. When counterclaim established exceeds plaintiff’s demand. If a 
counterclaim, established at the trial, exceeds the plaintiff’s demand, 
judgment for the defendant must be given for the excess; or if it appear 
that the defendant is entitled to any other affirmative relief, judgment 
must be given accordingly. 


Related section: 9140. 
History: Sec. 6802, Rev. C. 1907. See, 


also, history of Sec. 9403. 
Proc. Sec. 666. 


Cal. C. Civ. 


9406. In replevin, judgment to be in the alternative, and with dam- 
ages. In an action to recover the possession of personal property, judg- 
ment for the plaintiff may be for the possession or the value thereof, in 
case a,delivery cannot be had, and damages for the detention. If the 
property has been delivered to the plaintiff, and the defendant claim a 
return thereof, judgment for the defendant may be for a return of the 
property, or for the value thereof, in case a return cannot be had, and 


damages for taking and withholding the same. 


Related section: 9363. 

History: Sec. 6803, Rev. C. 1907. See, 
also, history of Sec. 9403. Cal. C. Civ. 
Proc. Sec. 667. 


The judgment in a claim and delivery 
action must be in the alternative. Hynes 
v. Barnes, 30 Mont. 25, 26, 75 Pac. 523. 

Power of jury, in claim and delivery, 
to award damages. Chestnut v. Sales, 
49 Mont. 318, 323, 141 Pac. 986, Ann. Cas. 
1916A, 620, 52 L. BR. A. (N. 8.) 1199. 

This section and section 9363, recognize 
the right of the defendant in a claim and 
delivery action, who is awarded a return 
of the property, to recover damages for 
the wrongful taking and detention of it. 


Hammond v. Thompson, 54 Mont. 609, 611, 
diay Pac. 229: 

Under this section there can be no judg- 
ment for the value if there can be a de- 
livery of the property, but a judgment is 
not necessarily erroneous if the alterna- 
tive is not expressed on its face. An ab- 
solute judgment for the money is equiv- 
alent to a special finding that a delivery 
cannot be made. Boley v. Griswold, 20 
Wall. 486, 22 L. Ed. 375. 


Right to reject property, because of de- 
preciation, under alternative judgment for 
return of property or for its value, see 
note in 45 L. R. A. (N. 8.) 40. 


9407. Judgment book to be kept by the clerk. The clerk must keep, 


ces 


with the records of the court, a book to be called the ‘‘judgment book,’’ in 


which judgments must be entered. 


History: En. Sec. 201, p. 174, L. 1867; 
re-en. Sec. 241, p. 77, Cod. Stat. 1871; re-en. 
Sec. 292, p. 115, L. 1877; re-en. Sec. 292, 
ist Div. Rev. Stat. 1879; re-en. Sec. 304, 
1st Div. Comp. Stat. 1887; amd. Sec. 1194, 
C. Civ. Proc. 1895; re-en. Sec. 6804, Rev. 
GC. 1907. Cal. C. Civ. Proc. Sec. 668. 


Where judgments are required to be en- 
tered by the clerk in a record of the court 
to be called the ‘judgment book,” the 
entry of a judgment in a book designated 
as “journal of proceedings,” though ir- 
regular, does net impair or invalidate the 
judgment as between the parties to the 
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action. Work v. Northern Pacific Ry. Co., 
11 Mont. 513, 520, 29 Pac. 280. 

The entry of a judgment is its recorda- 
tion in the judgment book mentioned in 


this section. Morehouse v. Bynum, 51 
Mont. 289, 294, 152 Pac. 477. f 


Index as part of record of judgment, 
see note in 14 L. RB. A. 393. 


9408. If a party die after verdict, judgment may be entered, but not 
to be a lien. If a party die after a verdict or decision upon any issue of 
fact, and before judgment, the court may nevertheless render judgment 
thereon. Such a judgment is not a lien on the real property of the 
deceased party, but is payable in the course of administration on his 
estate. 


History: En. Sec. 178, p. 78, Bannack 
Stat.; amd. Sec. 202, p. 174, L. 1867; re-en. 
Sec. 242, p. 77, Cod. Stat. 1871; re-en. Sec. 
293, p. 116, L. 1877; re-en. Sec. 293, ist 
Div. Rev. Stat. 1879; re-en. Sec. 305, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1195, C. 


Civ. Proc. 1895; re-en. Sec. 6805, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 669. 


Power to enter judgment nune pro tune 
after death of party, see note in 3 A. L. R. 
1403. 


9409. Judgment-roll—Contents and filing. Immediately after entering 
the judgment the clerk must attach together and file the following papers, 
which constitute the judgment-roll: 

1. In case no defendant has appeared, the summons, with the affidavit 
or proof of service, and the complaint, with a memorandum endorsed 
thereon, that the default of the defendant in not answering was entered, 
and a copy of the judgment. 

2. In all other cases, the pleadings, a copy of the verdict of the jury, 
or finding of the court or referee, all bills of exceptions taken and filed, 
all orders, matters, and proceedings deemed excepted to without bill of 
exceptions, and a copy of any order made on demurrer or relating to a 
change of parties, and a copy of the judgment. If there are two or more 
defendants in the action, and any one of them has allowed judgment to 
pass against him by default, the summons, with proof of service of it upon 
such defendant, must also be added to the other papers mentioned in this 


subdivision. 


History: Ap. p. Sec. 203, p. 174, L. 1867; 
re-en. Sec. 243, p. 77, Cod. Stat. 1871; 
re-en. Sec. 294, p. 116, L. 1877; re-en. Sec. 
294, ist Div. Rev. Stat. 1879; re-en. Sec. 
306, 1st Div. Comp. Stat. 1887; en. Sec. 
1196, C. Civ. Proc. 1895; re-en. Sec. 6806, 
Rev. C. 1907; amd. Sec. 1, Ch. 36, L. 1921. 
Cal. C. Civ. Proc. Sec. 670. 


A motion for a nonsuit is no part of the 
judgment-roll. Kleinschmidt v. McAn- 
drews, 4 Mont. 223, 224, 2 Pac. 286. 

A judgment by default entered too soon 
is as much a nullity as if it had been 
taken on a defective service. Palmer v. 
McMaster, 8 Mont. 186, 195, 19 Pac. 585; 
State ex rel. Hickey v. District Court, 42 
Mont. 496, 507, 113 Pac. 472, Ann. Cas. 
1912B, 246. 

The fact that a default was duly en- 
tered against the defendant should ap- 
pear either upon the minutes of the court 
or by an indorsement of the clerk upon 
the back of the complaint. Palmer v. 
McMaster, 8 Mont. 186, 195, 19 Pac. 585. 


In taking a judgment by default, the 
statute must be strictly followed. Palmer 
v. McMaster, 8 Mont. 186, 195, 19 Pac. 
585. 

A motion and affidavit for a continu- 
ance are not a part of the judgment-roll. 
Barber v. Briscoe, 8 Mont. 214, 223, 19 Pace. 
589. 

A motion to strike out a portion of a 
pleading, being in effect a demurrer, con- 
stitutes part of the judgment-roll, and an 
order sustaining the same being deemed 
excepted to, is reviewable on appeal from 
the judgment without a bill of exceptions. 
Bank of Commerce v. Fuqua, 11 Mont. 285, 
293, 28 Pac. 291, 28 Am. St. Rep. 461, 14 
L. R. A. 588; 


Instructions made a part of the judg- 
ment-roll can be reviewed on appeal, and 
need not be included in a bill of excep- 
tions. Wastl v. Montana Union Ry. Co., 
24 Mont. 159, 174, 61 Pace. 9. 


The “finding” of a referee, which this 
section provides shall be part of the judg- 
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ment-roll, is the “finding’ on the whole 
issue designated in section 9384. Murphy 
i ese 24 Mont. 575, 584, 63 Pac. 

75. 

An agreed statement of facts has the 
force of a special verdict or finding of 
fact, and becomes a part of the judgment- 
roll under this section.’ Conklin v. Cullen, 
25 Mont. 214, 217, 64 Pac. 502. See, also, 
In re. Klein’s Estate, 35 Mont. 185, 203, 
88 Pac. 798. 

Evidence at the trial is no part of the 
judgment-roll unless incorporated in a bill 
of exceptions or statement settled by the 
judge or referee before whom the trial 
takes place. Conklin v. Cullen, 25 Mont. 
214, 215, 64 Pac. 502. 

Proposed amendments of a bill of ex- 
ceptions, which were allowed, but not in- 
corporated in the bill, cannot be consid- 
ered on appeal, although they appeared 
in the transcript. Yellowstone Nat. Bank 
v. Gagnon, 25 Mont. 268, 269, 64 Pac. 664. 


Where plaintiff’s bill of exceptions was 
made up entirely of matters occurring 
after the entry of final judgment, it was 
no part of the judgment-roll, and hence 
would not be considered on defendant’s 
appeal from an order denying a new trial. 
Beach v. Spokane Ranch & Water Co., 25 
Mont. 367, 377, 65 Pac. 106. 

A bill of exceptions, prepared and set- 
tled under the provisions of this code, is 
a part of the judgment-roll. Kranich v. 
Helena Consolidated Water Co., 26 Mont. 
379, 380, 68 Pac. 408, 71 Pac. 672. 

The register of actions is not a part of 
the judgment-roll. Haupt v. Simington, 
27 Mont. 480, 485, 71 Pac. 672, 94 Am. St. 
Rep. 839. 

Where the transcript on appeal con- 
tains no copy of any complaint, summons, 
proof of service, or of any other plead- 
ings in the cause, there is no judgment- 
roll, within the meaning of this section, 
without which the supreme court has no 
jurisdiction to consider an appeal from a 
final judgment. Stanton v. Lewis, 28 Mont. 
267, 268, 72 Pac. 658. 

Where a number of changes of parties 
had been made by the court since the 
commencement of the action, but the rec- 
ord failed to contain copies of orders re- 
lating thereto, the judgment-roll was not 
complete, and the supreme court had no 
jurisdiction to consider the appeal on its 
merits. Beck v. Holland, 28 Mont. 460, 
461, 72 Pac. 972. 

On appeal from a final judgment, the 
presence of a copy of the judgment-roll 
in the record is jurisdictional, and without 
it the court cannot consider any question 
on the appeal. Featherman v. Granite 
County, 28 Mont. 462, 465, 72 Pac. 972, 
See, also, Glavin v. Lane, 29 Mont. 228, 
229, 74 Pac. 406. 

The judgment-roll consists of such 
papers as constitute the record of the case 
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in the court below; it should contain only 
such papers as the statute makes a part 
of the record. Featherman v. Granite 
County, 28 Mont. 462, 466, 72 Pac. 972. 

A statement on motion for a new trial is 
no part of the judgment-roll. Powell v. 
May, 29 Mont. 71, 72, 74 Pac. 80. 


Where there is no formal judgment-roll 
consisting of the papers enumerated in 
this section, because there was no formal 
answer to the complaint, but the only 
papers which could be incorporated in the 
roll are contained in the record, properly 
certified as constituting the judgment-roll, 
they will be considered as such on appeal. 
Bickford v. Kirwin, 30 Mont. 1, 5, 75 Pac. 
518. 

Instructions are a part of the judgment- 
roll. Butte Mining & Milling Co. v. Ken- 
yon, 30 Mont. 314, 318, 76 Pac. 696, 77 
Vag ret aS 

While, technically speaking, there is no 
judgment-roll in probate proceedings, the 
successive determinations of the court in 
the course of them, whenever directly or 
by implication declared by the statute to 
be final, must be regarded as final judg- 
ments, and the portions of the record upon 
which they are based must, on appeal, be 
regarded as the record for the particular 
determination. In re Dougherty’s Estate, 
34 Mont. 336, 341, 86 Pac. 38. 

On appeal from an order of the district 
court settling the account of an adminis- 
tratrix, the account, the written objections 
thereto, and the findings, and order of the 
court, together with a certified copy of 
the notice of appeal, constitute the judg- 
ment-roll for the purpose of the appeal, 
and a sufficient record to entitle the ap- 
peal to consideration on its merits. In re 
Dougherty’s Estate, 34 Mont. 336, 342, 86 
Pac. 38. 

An order permitting an amendment to . 
the complaint and refusing a continuance, 
after the jury had been sworn, is a part 
of the judgment-roll. Borden v. Lynch, 
34 Mont. 503, 507, 87 Pac. 609. 

A statement on motion for a new trial 
is not a part of the judgment-roll under 
this section. Harrington v. Butte & Bos- 
ton Min. Co., 35 Mont. 530, 531, 90 Pace. 
748. 

In a divorce suit, where an insane hus- 
band was not personally served with sum- 
mons, but a guardian ad litem was ap- 
pointed, upon whom summons was served, 
and he appeared for the defendant by 
filing a demurrer, the summons with the 
return thereon is not part of the judg- 
ment-roll; the decree is on its face valid; 
and there is nothing upon the face of the 
record to reveal any infirmity. State ex 
rel. Happel v. District Court, 38 Mont. 
166, 170, 99 Pac. 291, 129 Am. St. Rep. 
636, 35 L.. BR. A. (N. 8.) 1098. 

An order of the district court, sustain- 
ing a motion to dismiss an action, on 
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appeal to it from a justice’s court, is prop- 
erly a part of the judgment-roll; it is 
deemed to have been excepted to. Met- 
tler v. Adamson 38 Mont. 198, 200, 99 
Pac. 441. 

The record on appeal from an order of 
the district court, sustaining a motion to 
dismiss an action, on appeal to it from a 
justice’s court, must be made up as pro- 
vided in this section, or there can be 
no record on appeal in such a case. This 
section makes no distinction between rec- 
ords in cases originating in the district 
court and those in cases brought into that 
court by appeal. Mettler v. Adamson, 38 
Mont. 198, 201, 99 Pac. 441. 

This section has, since the adoption of 
section 9349, become obsolete, so far as 
it includes the instructions as a part of 
the record for review, without a bill of 
exceptions, embodying the objections of 
the party to the action of the court there- 
on; and this applies, also, to instructions 
requested and refused. Robinson v. Hel- 
ena Light & Ry. Co., 38 Mont. 222, 247, 
99 Pac. 837. 

An agreed statement of facts, which 
constitutes the trial court’s finding of 
facts, comes properly before the supreme 
court for determination upon the judg- 
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ment-roll. Hale County v. J ener 39 
Mont. 137, 141, 101 Pace. 973. 

An order sustaining a motion to strike 
out a portion of an answer is deemed ex- 
cepted to, and is a part of the judgment- 
roll. Bordeaux v. Bordeaux, 43 Mont. 102, 
106, 115 Pae. 25. 

Cited or applied as section 294, First 
Division Revised Statutes, 1879, in Rooney 
v. Tong, 4 Mont. 596, 2 Pac. 312; Blessing 
v. Sias, 7 Mont. 103, 14 Pac. 663; as sec- 
tion 306, First Division Compiled Stat- 
utes 1887, in Sawyer v. Robertson, 11 
Mont. 416, 28 Pac. 456; as section 1196, 
Code of Civil Procedure, in State v. Lucey, 
24 Mont. 295, 305, 61 Pac. 994; Carr v. 
Ryder & Adams Co. v. Closser, 25 Mont. 
149, 150, 63 Pac. 1043; Carr, Ryder & Ad- 
ams Co. v. Closser, 27 Mont. 94, 95, 69 
Pac. 560; Kinman vy. Scheuer, 30 Mont. 
73, 74, 75 Pac. 690;. Burton v. Kipp, 30 
Mont. 275, 285, 76 Pac. 563; as section 
6806, Revised Codes, in Conrow v. Huffine, 
48 Mont. 437, 447, 1388 Pac. 1094; De San- 
dro v. Missoula Light & Water Co., 52 
Mont. 333, 336, 157 Pac. 641; as section 
1196, Code of Civil Procedure, in Ferrat 
v. Adamson, 53 Mont. 172, 176, 163 Pac. 
112; as section 6806, Revised Codes, in 
State ex rel. Brown v. District Court, 55 
Mont. 158, 159, 174 Pac. 601. 


Imme- 


diately after filing the judgment-roll, the clerk must make the proper 
entries of the judgment, under appropriate heads, in the docket kept by - 


him ; 


and from the time the judgment is docketed it becomes a lien upon 


all real property of the judgment debtor not exempt from execution in 
the county, owned by him at the time, or which he may afterward acquire, 


until the lien ceases. 
ment be previously satisfied. 


Related sections: 9416, 9421. 

History: Ap. p. Sec. 180, p. 78, Bannack 
Stat.; en. Sec. 204, p. 174, L. 1867; re-en. 
Sec. 244, p. 77, Cod. Stat. 1871; amd. Sec. 1, 
p. 40, L. 1876; re-en. Sec. 295, p. 116, L. 
1877; re-en. Sec. 295, 1st Div. Rev.’ Stat. 
1879; re-en. Sec. 307, lst Div. Comp. Stat. 
1887; re-en. Sec. 1197, C. Civ. Proc. 1895; 
re-en. Sec. 6807, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 671. 


A judgment lien is not a specific lien 
upon the real estate of the judgment 
debtor, so as to constitute a property in 
the land itself to the exclusion of a prior 
equitable title in a third person, but is a 
general lien, securing a right to levy, or 
a preference over interests subsequently 
acquired, and is subject to all prior liens, 
whether legal or equitable. Vaughn v. 
Schmalsle, 10°Mont. 186, 193, 25 Pac. 102, 
Guy Sa ADT 

A judgment is not a lien upon the real 
estate of the judgment debtor until it is 
entered on the judgment docket. Sklower 


The lien continues for six years, unless the judg- 


v. Abbott, 19 Mont. 228, 229, 47 Pac. 901. 

The lien given by this section is not a 
specific lien, or a lien in rem. It affects 
or charges only the actual interest of the 
debtor in the land—the subject of the 
ownership—and does not create a prefer- 
ence over, but is subject to, all prior legal 
or equitable titles in other persons. Rocke- 
feller v. Dellinger, 22 Mont. 418, 422, 56 
Pac. 822, 74 Am. St. Rep. 613. See,.also, 
Stockmen’s Nat. Bank v. Hofelot, 54 Mont. 
205, 209, 169 Pac. 48. 

An unpatented mining claim being real 
estate, a judgment lien attaches to it un- 
der this section. Butte Hardware Co. v. 
Frank, 25 Mont. 344, 348, 65 Pac. 1. 

A complaint by a judgment creditor to 
set aside his debtor’s conveyance of realty 
as fraudulent, which does not allege the 
docketing of the creditor’s judgment, is 
insufficient. Wyman v. Jensen, 26 Mont. 
227, 238, 67 Pac. 114. 

The mere rendition of a judgment cre- 
ates no lien. Wyman v. Jensen, 26 Mont. 
227, 238, 67 Pac. 114. 
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Under this section and sections 1571 to 
“1574, where real estate is sold under execu- 
tion and bid in by the judgment creditor 
for less than the amount of his judgment, 
the judgment debtor may transfer the in- 
terest remaining in him, during the period 
of redemption, to a third person, who, 
upon redemption within the statutory 
time, acquires the legal title free from the 
lien of a deficiency judgment theretofore 
entered. McQueeney v. Toomey, 36 Mont. 
282, 295, 92 Pac. 561, 122 Am. St. Rep. 
358, 13 Ann. Cas. 316. 

An execution sale transfers the legal 
title to the purchaser leaving in the judg- 
ment debtor simply the right to redeem. 
McQueeney v. Toomey, 36 Mont. 282, 295, 
92 Pac. 561, 122 Am. St. Rep. 358, 13 Ann. 
Cas. 316. 

In the absence of anything to the con- 
trary, it will be presumed that the clerk 
of the district court performed his offi- 
cial duty as prescribed in this section. 
Britannia Min. Co. v. United States F. & 
G. Co., 43 Mont. 93, 100, 115 Pae. 46. 

A judgment becomes a lien upon the 
real property of the judgment debtor only 
when it is docketed. McMillan v. Daven- 
port, 44 Mont. 23, 30, 118 Pac. 756, Ann. 
Cas. 1912D, 984. 
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The len of an attachment is merged 
in that of the judgment recovered in the 
main action; and the judgment continues 
and may be enforced by execution and 
levy against any of the real property of 
the defendant, whether covered by the 
attachment or not, at any time within six 
years, but not afterward. Great Falls 
Nat. Bank v. McClure, 176 Fed. 208, 211, 
99 C. C. A. 562. 

This section, by force of the federal 
statute, applies to the judgments of fed- 
eral courts within the state. Great Falls 
Nat. Bank v. McClure, 176 Fed. 208, 211, 
IPR os Oey esl ay 

Cited or applied as section 307, First 
Division Compiled Statutes 1887, in Peters 
Vv. Vawter, 10 Mont. 201, 208, 25 Pac. 
438; as section 1197, Code of Civil Pro- 
cedure, in Yerrick v. Higgins, 22 Mont. 
502, 505, 57 Pac. 95; Vincent v. Vineyard, 
24 Mont. 207, 212, 61 Pac. 131, 81 Am. St. 
Rep. 423. 


Effect of judgment as lien, see note in 
17. L. BR.. A. 345. 

Constitutionality with respect to pre- 
existing judgments of statute making re- 
cordation essential to lien, see note in 5 - 
Ann. Cas. 259. 


9411. Docket—How kept, and what to contain. The docket men- 


tioned in the last section is a book which the clerk keeps in his office, 
with each page divided into eight columns, and headed as follows: Judg- 
ment debtors; judgment creditors; judgment, time of entry; where 
entered in judgment book; appeals, when taken; judgment of appellate 
court; satisfaction of judgment, when entered. If judgment be for the 
recovery of money or damages, the amount must be stated in the docket 
under the head of judgment; if the judgment be for any other relief, a 
memorandum of the general character of the relief granted must be stated. 
The names of the defendants must be entered in alphabetical order. 


History: Sec. 6808, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 672. 

Note.—Sections 9411 and 9412 were en- 
acted as sections 205 and 206, p. 174, 
Laws of 1867; re-enacted as sections 245 
and 246, p. 78, Codified Statutes 1871; 
re-enacted as sections 296 and 297, p. 116, 


Laws of 1877; re-enacted as sections 296 
and 297, First Division Revised Statutes 
1879; re-enacted as sections 308 and 309, 
First Division Compiled Statutes 1887; 
re-enacted as sections 1198 and 1199, Code 
of Civil Procedure 1895; re-enacted as sec- 
tions 6808 and 6809, Revised Codes 1907. 


9412. Docket to be opened for inspection without charge. The docket 
kept by the clerk is open at all times, during office hours, for the inspection 
of the public, without charge. The clerk must arrange the several dockets 
kept by him in such a manner as to facilitate their inspection. 


History: Sec. 6809, Rev. C. 1907. See also history of Sec. 9411. Cal. C. Civ. Proc. 
Sec. 673. 


9413. Transcript to be filed in any county, and judgment to become a 
lien there. A transcript of the original docket, certified by the clerk, may 
be filed with the district court clerk of any other county, and from the time 
of the filing the judgment becomes a lien upon all real property of the 
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judgment debtor, not exempt from execution, in such county, owned by 
him at the time, or which he may afterward, and before the lien expires, 


acquire. The lien continues for six years, unless the judgment be pre- 
viously satisfied. 

History: Ap. p. Sec. 181, p. 78, Bannack Where an attachment issued by the 
Stat.; re-en. Sec. 207, p. 175, L. 1867; court in one county was levied on) real 


re-en. Sec. 247, p. 78, L. 1871; en. Sec. 1, 
p. 40, L. 1876; re-en. Sec. 298, p. 117, L. 
1877; re-en. Sec. 298, lst Div. Rev. Stat. 
1879; re-en. Sec. 310, lst Div. Comp. Stat. 
1887; amd. Sec. 1200, C. Civ. Proc. 1895; 
re-en. Sec. 6810, Rev. C. 1907. Cal. C. Civ. 


estate in another, it was not essential to 
the establishment of a lien to file a trans- 
eript of the judgment in the other county, 
as provided by this section. A. M. Holter 
Hardware Co. v. Ontario Min. Co., 24 
Mont. 184, 193, 61 Pace. 3. 


Proc. Sec. 674. 


9414. Satisfaction of a judgment—How made. Satisfaction of a judg- 
ment may be entered in the clerk’s docket upon an execution returned 
satisfied, or upon an acknowledgment of satisfaction filed with the clerk, 
made in the manner of an acknowledgment of a conveyance of real prop- 
erty, by the judgment creditor, or by his indorsement on the face, or on 
the margin of the record of the judgment, or by his attorney, unless a 
revocation of his authority is filed. Whenever a judgment is satisfied in 
fact, otherwise than upon an execution, the party or attorney must give 
such acknowledgment, or make such indorsement, and, upon motion, the 
court may compel it, or may order the entry of satisfaction to be made 


without it. 


History: Ap. p. Sec. 182, p. 79, Ban- 
nack Stat.; amd. Sec. 208, p. 175, L. 1867; 
re-en. Sec. 248, p. 78, L. 1871; en. Sec. 299, 
p. 117, L. 1877; re-en. Sec. 299, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 311, 1st Div. 
Comp. Stat. 1887; re-en. Sec. 1201, C. Civ. 
Proc. 1895; re-en. Sec. 6811, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 675. 


Where a judgment once entered upon a 
verdict is again entered nunc pro tune and 
is affirmed on appeal, the appellant can- 
not complain that two judgments stand 
against him upon the same cause of ac- 
tion and verdict, as under this section, 
upon satisfaction of said judgment, entry 
of satisfaction must be made, showing 
a cancellation of all judgments entered 
upon said verdict. Work v. Northern Pa- 
cific Ry. Co., 11 Mont. 513, 522, 29 Pac. 
280. 


A judgment debtor whose property was 
about to be sold under execution, after 
the judgment had been otherwise satis- 
fied, had a plain, speedy, and adequate 
remedy at law, and therefore injunction 
did not le to restrain the sale. Donovan 
v. McDevitt, 36 Mont. 61, 64, 92 Pac. 49. 

Cited or applied as section 1201, Code 
of Civil Procedure, in Stanford v. Coram, 
28 Mont. 288, 290, 72 Pac. 655, 98 Am. St. 
Rep. 566. 


Effect on judgment of tender of amount 
due, see note in Ann. Cas. 1916C, 536. 

Right of next friend or guardian ad 
litem to satisfy judgment, see notes in 3 
L. R.A. (CN. 8.) 723: 11 TR. SA ees 
913; L. R. A. 1918C, 55. 


9415. Lien of judgment of federal court. A transcript of the original 


docket of any judgment rendered in the cireuit or district court of the 
United States, ninth circuit, district of Montana, certified by the clerk of 
said court, may be filed with the district court clerk of any county, and 
from the time of the filing the judgment becomes a lien upon all real 
property of the judgment debtor, not exempt from execution, in such 
county, owned by him at the time, or which he may afterward, and before 
the lien expires, acquire. The lien shall continue for six years, unless the 
judgment be previously satisfied. 


History: -G0. (Séc.2150 Ch. 14, ia 1907 


Similarity of liens of federal judgments 
Sec. 6812, Rev. C. 1907. 


to those of judgments in state courts, see 
47 L. R. A. 469. 
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CHAPTER 36. 
THE EXECUTION. 


Section 9416. 


Within What Time Execution May Issue. 


Not Affected Until Levy. 


Exemption of Earnings—Debts Incurred for Necessaries. 


Personal Property Capable of Manual Delivery—How Delivered. 
Personal Property Not Capable of Manual Delivery—How 


Real Property—When Sale Absolute, and What Certificate to 
Real Property Sold—How Redeemed—Who Are Redemptioners. 


When Judgment Debtor or Redemptioner May Redeem— 


Party Who Pays More Than His Share May Compel Contribution. 


9417. Execution—Requirements of Writ. 
9418. Execution When All Defendants Not Served. 
9419. When Made Returnable. 
9420. Money Judgments and Others—How Enforced. 
9421. Execution After Six Years. 
9422. Execution After Death. ' 
9423. Execution—How and to Whom Issued. 
9424. What Shall Be Liable on Execution 
9425. Execution Against One of a Partnership. 
9426. Claims by Third Persons. 
9427. Property Exempt from Execution. 
9428. Specific Exemption. 
9429. 
9430. Homestead. 
9431. Writ—How Executed. 
9432. Notice of Sale—How Given—Copy of Notice. 
9433. Selling Without Notice—Penalty. 
9434. Sales—How Conducted. 
9435. Postponement of Execution Sale. 
9436. Proceedings When Purchaser Refuses to Pay. 
9437. Officer May Reject Subsequent Bids Thereafter. 
9438. Officer Not Liable Beyond a Certain Amount. 
9439, 
9440. 
Delivered. 
9441. 
Contain. 
9442. 
9443. Redemption Money. 
9444, 
Corporation and Stockholders. 
9445. To Whom Payment May Be Made. 
9446. What Papers Necessary in Redemption. 
9447. Court May Restrain Waste. 
9448. Who Entitled to Rents and Profits. 
9449. Possession of Lands During Period of Redemption. 
9450. Proceedings if Title Fails. 
9451. 
9452. Garnishment to Apply to Public Officers, 
9453. Deeds for Sales Heretofore Made. 
9416. Within what time execution may issue. 


The party in whose 


favor judgment is given, may, at any time within six years after the 
entry thereof, have a writ of execution issued for its enforcement. 


History: En. Sec. 183, p. 79, Bannack 
Stat.; re-en. Sec. 209, p. 176, L. 1867; 
re-en. Sec. 250, p. 80, Cod. Stat. 1871; amd. 
Sec. 301, p. 118, L. 1877; re-en. Sec. 301, 
1st Div. Rev. Stat. 1879; re-en. Sec. 312, 
1st Div. Comp. Stat. 1887; amd. Sec. 1210, 
C. Civ. Proc. 1895; re-en. Sec. 6813, Rev. 
©. 1907. Cal. C. Civ. Proc. Sec. 681. 


The proper way to issue an execution is 
in the name of the party in whose favor 
the judgment has been given. Johnson v. 
Puritan Min. Co., 19 Mont. 30, 47, 47 Pac. 
337. 

A writ of mandate to compel the clerk 
to issue an execution with the seal, bear- 
ing the former name of a county, is the 
proper remedy, where the legislature, by a 


void act, has attempted to change the 
name of a county. State ex rel. Sackett 
v. Thomas, 25 Mont. 226, 235, 64 Pac. 
503. 

The making up of the judgment-roll, as 
required by section 9409, is not a pre- 
requisite to the issuance of execution. Bur- 
ton v. Kipp, 30 Mont. 275, 285, 76 Pac. 
563. 

Cited or applied as section 312, First 
Division Compiled Statutes 1887, in Peters 
v. Vawter, 10 Mont. 201, 208, 25 Pac. 438; 
as section 1210, Code of Civil Procedure, 
in State ex rel. Robinson v. Clements, 37 
Mont. 96, 102, 94 Pac. 837, 127 Am. 
St. Rep. 701; as section 6813, Revised 
Codes, in Banking Corp. of Montana vy. 
Hein, 52 Mont. 238, 240, 156 Pac. 1085. 
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| Part te 
For text treatment of “Execution,” see 

Cal, Jur. and 10 BR. C. L..1211. 
Computation of time for issuance of 


execution, see notes in Ann. Cas. 1917E, 
941; 49 L. R. A. 233; 15 L, R. A. (N. 8.) 
690. 


9417. Execution—Requirements of writ. The writ of execution must 
be issued in the name of the State of Montana, sealed with the seal of the 
court, and subscribed by the clerk, and must be directed to the sheriff, 
and must intelligibly refer to the judgment, stating the court, the county 
where the judgment-roll is filed, and if it be for money, the amount 
thereof, and the amount actually due thereon, and shall require the sheriff 
substantially as follows: 


1. If it be against the property of the judgment debtor, it shall 
require the sheriff to satisfy the judgment, with interest, out of the per- 
sonal property of such debtor, and if sufficient personal property cannot 
be found, then out of his real property; or if the judgment be a lien upon 
real property, then out of the real property belonging to him on the day 
when the judgment was docketed, or at any time thereafter; cr, if the 
execution be issued to a county other than the one in which the judgment 
was recovered, on the day when the transcript of the docket was filed in 
the office of the clerk of the district court of such county, stating such 
day, or any time thereafter. | 


2. If it be against real or personal property in the hands of the per- 
sonal representatives, heirs, devisees, legatees, tenants of real property, or 
trustees, it shall require the sheriff to satisfy the judgment, with interest, 
out of such property. 


3. If it be against the person of the judgment debtor, it must require 
the sheriff to arrest such debtor and commit him to the jail of the county 
until he pay the judgment, with interest, or be discharged, according to 
law. 

4. If it be for the delivery of the possession of real or personal prop- 
erty, it must require the sheriff to deliver the possession of the same, 
particularly describing it, to the party entitled thereto, and may at any 
time require the sheriff to satisfy any costs, damages, rents, or profits 
recovered by the same judgment, out of the personal property of the 
person against whom it was rendered, the value of the property for which 
the judgment was rendered, to be specified therein, if a delivery cannot 
be had; and if sufficient personal property cannot be found, then out of 
the real property, as provided in the first subdivision of this section. 


History: En. Sec. 184, p. 79, Bannack. 


Stat.; re-en. Sec. 210, p. 176, L. 1867; 
re-en. Sec. 251, p. 80, Cod. Stat. 1871; 
re-en. Sec. 302, p. 118, L. 1877; re-en. Sec. 
302, 1st Div. Rev. Stat. 1879; re-en. Sec. 
312, 1st Div. Comp. Stat. 1887; amd. Sec. 
1211, C. Civ. Proc. 1895; re-en. Sec. 6814, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 682. 


The failure of the clerk to affix the seal 
of the court to an execution is a clerical 
misprison, rendering the execution void- 
able only. Kipp v. Burton, 29 Mont. 96, 
99, 74 Pac. 85, 101 Am. St. Rep. 544. See, 


also, Burton v. Kipp, 30 Mont. 275, 284, 


76 Pac. 563; In re Farrell, 36 Mont. 254, 
263, 92 Pac. 785. 

There is nothing in this section requir- 
ing a writ of execution to carry a decree 
of foreclosure into effect. Thomas v. 
Thomas, 44 Mont. 102, 110, 119 Pac. 283, 
Ann. Cas. 1913B, 616. 

Before an officer is authorized to col 
under an ordinary judgment, he must have 
specific directions so to do; but, in a de- 
cree of foreclosure, the property to be 
subjected to the payment of the debt is 
already indicated by, and described in, the 
decree, coupled with a mandate that it be 
sold by the sheriff to satisfy the demands 
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of the plaintiff. Thomas v. Thomas, 44 
Mont. 102, 110, 119 Pac. 283, Ann. Cas. 
1913B, 616. 

Cited or applied as section 1211, Code 
of Civil Procedure, in State ex rel. Sackett 
v. Thomas, 25 Mont. 226, 235, 64 Pac. 503; 
as section 6814, Revised Codes, in Banking 


THE EXECUTION. 


[9418-9420 


Corp. of Montana v. Hein, 52 Mont. 238, 
241, 156 Pac. 1085. 


Territorial extent of lien of execution, 
see notes in Ann. Cas. 1913E, 198; 45 
Ld i Ny lg Be = 2) ay 


9418. Execution when all defendants not served. Salant a writ of 


execution is issued on a judgment recovered against two or more persons 
in an action upon a joint contract, in which action all the defendants were 
not served with summons, or did not appear, it must direct the sheriff to 
satisfy the judgment out of the joint property of all the defendants and 
the individual property only of the defendants who were served or who 
appeared in the action. 


History: En. Sec. 185, p. 80, Bannack 
Stat.; amd. Sec. 211, p. 177, L. 1867; re-en. 
Sec. 252, p. 81, Cod. Stat. 1871; re-en. Sec. 
303, p. 119, L. 1877; re-en. Sec. 303, 1st 


Div. Rev. Stat. 1879; re-en. Sec. 314, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1212, C. 
Civ. Proc. 1895; re-en. Sec. 6815, Rev. C. 
1907. 


9419. When made returnable. The execution may be made returnable, 
at any time not less than ten nor more than sixty days after its receipt 
by the sheviff, to the clerk with whom the judgment-roll is filed. When 
the execution is returned, the clerk must attach it to the judgment-roll. 
If any real estate be levied upon, the clerk must record the execution and 
the return thereto at large, and certify the same under his hand as true 
copies, in a book to be ealled the ‘‘execution-book,’’ which must be 
indexed, with the names of the plaintiffs and defendants in execution 
alphabetically arranged, and kept open at all times during office hours 
for the inspection of the public, without charge. It is evidence of the 
contents of the originals whenever they, or any part thereof, may be 
destroyed or mutilated. 


History: En. Sec. 212, ’p. 177, L. 1867; 
re-en. Sec. 253, p. 81, Cod. Stat. 1871; amd. 
Sec. 20, p. 57, L. 1874; re-en. Sec. 304, p. 
119, L. 1877; re-en. Sec. 304, 1st Div. Rev. 


Stat. 1879; re-en. Sec. 315, 1st Div. Comp. 
1887; re-en. Sec. 1213, C. Civ. Proc. 1895; 
re-en. Sec. 6816, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 683. 


9420. Money judgments and others—How enforced. When the judg- 
ment is for money or the possession of real or personal property, the same 
may be enforced by a writ of execution; and if the judgment direct that 
the defendant be arrested, the execution may issue against the person of 
the judgment debtor, after the return of an execution against his prop- 
erty unsatisfied in whole or in part. When the judgment requires the 
sale of property, the same may be enforced by a writ reciting such judg- 
ment, or the material parts thereof, and directing the proper officer to 
execute the judgment, by making the sale and applying the proceeds in 
conformity therewith. When the judgment requires the performance of 
any other act than as above designated, a certified copy of the judgment 
may be served upon the party against whom the same is rendered, or upon 
the person or officer required thereby or by law to obey the same, and 
obedience thereto may be enforced by the court. 

History: Ap. p. Sec. 213, p. 177, L. 1214, C. Civ. Proc. 1895; re-en. Sec. 6817, 


1867; re-en. Sec. 254, p. 81, Cod. Stat. 1871; 
en. Sec. 305, p. 120, L. 1877; re-en. Sec. 
305, 1st Div. Rev. Stat. 1879; re-en. Sec. 
316, lst Div. Comp. Stat. 1887; re-en. Sec. 


Rev. C. 1907. Cal. C. Civ. Proc. Sec. 684. 


When properly docketed, a decree in 
equity directing the payment of money 
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becomes a lien upon the real estate of the 
debtor, and may be enforced ‘by execution 
in the same manner as a judgment in an 
action at law. Raymond v. Blancgrass, 36 
Mont. 449, 458, 93 Pac. 648, 15 L. R. A. 
(Ne 797 G. 

The word “process,” employed in the 
constitution, does not include the order of 
sale found in the decree of a court of 
equity in foreclosure proceedings. Thomas 
v. Thomas, 44 Mont. 102, 110, 119 Pac. 
283, Ann. Cas. 1913B, 616. 

If the property of a defendant, against 
whom an ordinary money judgment is en- 
tered, is subjected to the payment of the 


9421. Execution after six years. 


EXECUTION OF JUDGMENT. 


[Part ILL 


judgment by operation of law, the sheriff 
cannot proceed without a warrant for so 
doing. Thomas vy. Thomas, 44 Mont. 102, 
111, 119 Pac. 283, Ann. Cas. 1913B, 616. 

This section has no application to sales 
in foreclosure, the court having inherent 
power to order such sales without a formal 
execution, the sheriff deriving his power 
to sell from the decree, and not from a 
so-called order of sale. Thomas v. Thomas, 
44 Mont. 102, 111, 119 Pac. 283, Ann. Cas. 
1913B, 616. 

Cited or applied as section 6817, Revised 
Codes, in Hamilton v. Hamilton, 51 Mont. 
509, 524, 154 Pac. 717. 


In all cases, the judgment may be 


enforced or carried into execution after the lapse of six years from the date 
of its entry, by leave of the court, upon motion, or by judgment for that 
purpose, founded upon supplemental pleadings. 


Related sections: 9410, 9416. 

History: Ap. pa Sec. 7; p..b1, i 1374: 
re-en. Sec. 813, lst Div. Rev. Stat. 1879; 
re-en. Sec. 349, lst Div. Comp. Stat. 1887; 


en. Sec. 1215, C. Civ. Proc. 1895; re-en. Sec. 
6818, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
685. 


9422. Execution after death. Notwithstanding the death of a party 
after the judgment, execution thereon may be issued, or it may be enforced 


as follows: 


1. In ease of the death of the judgment creditor, upon the application 
of his executor or administrator, or successor in interest. 

2. In case of the death of the judgment debtor, if the judgment be for 
the recovery of real or personal property, or the enforcement of a lien 
thereon, execution may be issued with the same effect as if he were still 


living. 

History: En. Sec. 215, p. 178, L. 1867; 
re-en. Sec. 256, p. 82, Cod. Stat. 1871; re-en. 
Sec. 306, p. 120, L. 1877; re-en. Sec. 306, 
1st Div. Rev. Stat. 1879; re-en. Sec. 317, 
1st Div. Comp. Stat. 1887; re-en. Sec. 1216, 


C. Civ. Proc. 1895; re-en. Sec. 6819, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 686. 


Death of one party after judgment as 
affecting remedy by execution, see notes 
in 61 L. R. A. 353; Ann. Cas. 1912D, 1047. 


9423. Execution—How and to whom issued. Where the execution is 
against the property of the judgment debtor, it may be issued to the sheriff 


of any county in the state. 


Where it requires the delivery of real or 


personal property, it must be issued to the sheriff of the county where the 


property, or some part thereof, is situated. 


the same time to different counties. 


History: En. Sec. 216, p. 178, L. 1867; 
re-en. Sec. 257, p. 82, Cod. Stat. 1871; re-en. 
Sec. 307, p. 120, L. 1877; re-en. Sec. 307, 
1st Div. Rev. Stat. 1879; re-en. Sec. 318, 


Executions may be issued at 


1st Div. Comp. Stat. 1887; re-en. Sec. 1217, 
C. Civ. Proc. 1895; re-en. Sec. 6820, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 687. 


9424. What shall be liable on execution—Not affected until levy. All 


goods, chattels, moneys, and other property, both real and personal, or any 
interest therein of the judgment debtor, not exempt by law, and all property 
and rights of property, seized and held under attachment in the action, are 
liable to execution. Shares and interests in any corporation or company, 
and debts and eredits, and all other property, both real and personal, or 
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any interest in either real or personal property, and all other property not 
capable of manual delivery, may be attached on execution, in like manner 
as upon writs of attachment. Gold-dust must be returned by the officer 


as so much money collected, at its current value, without exposing the 


same to sale. 


History: En. Sec. 192, p. 81, Bannack 
Stat.; amd. Sec. 217, p. 178, L. 1867; re-en. 
Sec. 258, p. 82. Cod. Stat. 1871; re-en. Sec. 
308, p. 121, L. 1877; re-en. Sec. 308, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 319, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1218, 
C. Civ. Proc. 1895; re-en. Sec. 6821, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 688. 


The mere garnishment of the fraudulent 
assignee of the stock of merchandise, 
capable of manual delivery, of the judg- 
ment debtor by the judgment creditor, 
does not create a lien on such merchandise. 
Wyman vy. Jensen, 26 Mont. 227, 237, 67 
Pac. 114. 

Where a wife obtains a decree for sep- 
arate maintenance, but claims the exist- 
ence of a fraudulent conspiracy to defeat 
her decree by a disposition of her hus- 
band’s property, she has an adequate rem- 
edy by execution, and, therefore, is not 
entitled to sue in equity by way of a 
ereditor’s bill. Raymond v. Blancgrass, 
36 Mont. 449, 464, 93 Pac. 648,15 L. R. A. 
(N. 8.) 976. 

This section, construed with section 9410 
leads to the conclusion that an interest 
undisclosed by the records is not subject 
to the lien of a docketed judgment. Mce- 
Millan v. Davenport, 44 Mont. 23, 32, 118 
Pac. 756, Ann. Cas. 1912D, 984. 

The purpose of the legislature in enact- 
ing this section was to furnish an expedi- 
tious method of satisfying a judgment, and 
not to extend the operation of the lien. 
In other words, the purpose was to put 
upon the same footing, so far as the levy 
of execution is concerned, personal prop- 
erty and interests in real estate which are 
not affected by the lien of the judgment. 
MeMillan v. Davenport, 44 Mont. 23, 33, 
118 Pac. 756, Ann. Cas. 1912D, 984. 

Query, whether a creditor seeking to 
reach assets of his debtor which have been 
fraudulently conveyed must allege and 


Until a levy, property is not affected by the execution. 


prove that he has secured a lien by caus- 
ing attachment or execution to be levied. 
Koopman v. Mansolf, 51 Mont. 48, 57, 
149 Pae. 491. 

The right to redeem is a personal priv- 
ilege, and not a property right, and hence 
it does not come within the category of 
any of the interests enumerated in this 
section as subject to execution. Hamilton 
v. Hamilton, 51 Mont. 509, 526, 154 Pace. 
717. 

Cited or applied as section 319, First 
Division Compiled Statutes 1887, in Sper- 
ing v. Calfee, 7 Mont. 514, 529, 19 Pac. 
204, as section 1218, Code of Civil Proced- 
ure, in A. M. Holter Hardware Co. v. On- 
tario Min. Co., 24 Mont. 184, 193, 61 Pac. 
3; Cowell v. May, 26 Mont. 163, 168, 66 
Pac. 843; as section 6821, Revised Codes, 
in Wheeler & Motter Merc. Co. v. Moon, 
49 Mont. 307, 316, 141 Pac. 665; Knapp v. 
Andrus, 56 Mont. 37, 41, 180 Pac. 908. 


Rights of unregistered transferee of cor- 
porate stock as against levy of execution 
thereon, see notes in 21 Ann. Cas. 1394; 
Ann. Cas. 1917A, 428; 67 L. R. A. 656. 


Judgment as subject to levy and sale on 
execution, see note in 21 Ann. Cas. 745; 
92 Am. Dec. 416. 

Life insurance proceeds as subject to 
execution, or exempt therefrom, see notes 
in 21 Ann. Cas. 201; 19 L. RB. A. 34. 

Grantor’s interest in trust-deed as sub- 
ject to execution, see note in Ann. Cas. 
1913A, 1049. 

Legacy as subject to execution, see note 
in 21 Ann. Cas. 201; 44 Am. Dec. 338. 

Property or franchise of quasi-public 
corporation as subject to sale on execution, 
see note in 5 Ann. Cas. 512. 

Liability to levy and sale under execu- 
tion of purchaser’s interest acquired at 
prior execution sale, see note in 8 Ann. 
Cas. 475. 


9425. Execution against one of a partnership. If execution is levied 


upon the interest of one or more parties in the goods and property of a 
partnership, the same proceedings shall be had as in attachments, provided 
in sections 9289 and 9290 of this code. Personal property mortgaged or 
pledged may be taken on execution as provided in section 8283 of the 
Civil Code. 


History: En. Sec. 1219, C. Civ. Proc. 
1895; re-en. Sec. 6822, Rev. C. 1907. 


A. 8. R. 663; 57 A. S. R. 436; 46 L. R. A. 
481. 
Purchase of real estate of partnership 


Levy upon partnership property for 
partner’s private debt; see notes in 29 


Code Civ. Proc.—18 


under execution, see note in 28 L. R. A. 
173. 
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9426. Claims by third persons. If personal property levied upon be 
claimed by a third person, the same proceedings shall be had as provided 
in attachment in section 9273 of this code. 
History: En. Sec. 1220, C.. Civ. Proc. 


1895; re-en. Sec. 6823, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 689. 


The officer is not bound to deliver pos- 


session to the claimant if the execution 
plaintiff furnishes an indemnity bond. 
Gallick v. Bordeaux, 31 Mont. 328, 339, 
78 Pac. 583. 


9427. Property exempt from execution. The following property is 
exempt from execution, except as herein otherwise provided: 


In all cases, all wearing apparel of the judgment debtor and family; 
also all chairs, tables, desks, and books to the value of two hundred dol- 
lars; and also all necessary household, table, and kitchen furniture of the 
judgment debtor, including one sewing-machine, stoves, stove-pipes, and 
stove furniture, heating apparatus, beds, bedding, and bedsteads, and pro- 
visions and fuel provided for individual or family use sufficient for three 
months; and also one horse, saddle, and bridle, two cows and their calves, 
four hogs and fifty domestic fowls, and feed for such animals for three 
months, one clock, and all family pictures. An unmarried person who is 
not the head of a family is not entitled to any of the exemptions herein 
mentioned, except that of the wearing apparel of the judgment debtor. 

None of the property mentioned in this section is exempt from execu- 
tion issued upon a judgment. recovered for its price, or upon a judgment of 
foreclosure cf a mortgage lien thereon, and no person not a bona fide 


resident of this state shall have the benefit of these exemptions. 


History: . En. Sec.)1;- Ch. s3," L.1905; 
re-en. Sec. 6824, Rev. C. 1907; amd. Sec. 1, 
Ch. 232, L. 1921. Cal. C. Civ. Proc. Sec. 
690. 


Note.—Earlier exemption acts were sec- 
tion 194, p. 81, Bannack Statutes; amended 
as section 219, p. 178, Laws of 1867; 
amended as section 260, p. 82, Codified 
Statutes 1871; amended as section 310, p. 
121, Laws of 1877; re-enacted as section 
310, First Division Revised Statutes 1879; 
re-enacted as section 321, First Division 
Compiled Statutes 1887; amended as sec- 
tion 1221, Code of Civil Procedure 1895. 


Under the rule that exemption laws 
must be liberally construed, courts do not 
regard them as conferring a personal right 
upon the debtor, but as declaring a family 
right which may be asserted not only by 


a husband as the head of the family, but 
by the wife or any other person upon 
whom, for the time ‘being, the care of the 
family has been cast. Mennell v. Wells, 
51 Mont. 141, 146, 149 Pac. 954. 


Where a debtor owns more property of 
a given class than the law exempts, he 
must, in order to secure the benefit of the 
exemption, identify the property he claims 
as exempted and segregate it from the 
portion liable to seizure. Tetrault v. In- 
graham, 54 Mont. 524, 527, 171 Pac. 1148. 

‘ 

Meaning of term “wearing apparel” in 
exemption statutes, see note in 15 Ann. 
Cas. 159. 

What constitutes a “family” under ex- 


emption laws, see notes in 4 L. R. A. 
(N. 8S.) 365; L. R. A. 1917C, 361. 


9428. Specific exemptions. In addition to the property mentioned in 


the preceding section, there shall be exempt to all judgment debtors who 
are married, or who are heads of families, the following property: 

1. To a farmer: Farming utensils or implements of husbandry, not 
exceeding in value six hundred dollars; also, two oxen, or two horses or 
mules, and their harness, one cart or wagon, set of sleds, and food for 
such oxen, horses, cows, or mules for three months; also, all seed, grain, 
or vegetables actually provided, or on hand, for the purpose of planting or 
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sowing the following spring, not exceeding in value the sum of two 
hundred dollars. 

2. To a mechanic or artisan: Tools or implements necessary to carry 
on his trade. 

3. To a surgeon, physician, or dentist: The instruments and chest 
necessary to the exercise of his profession, with his scientific and pro- 
fessional libraries and necessary office furniture. 


4. To attorneys-at-law and ministers of the gospel, ete.: The pro- 
fessional libraries of attorneys, counselors, and judges, and ministers of 
the gospel, editors, school teachers, and music teachers, and their necessary 
office furniture; also the musical instruments of music teachers; also the 
notarial seal, records, and office furniture of a notary public. 


5. Toa miner: His cabin or dwelling, sluices, and pipes, hose, wind- 
lass, derricks, cars, pumps, tools, implements, and appliances necessary for 
earrying on any kind of mining operations, not exceeding in value the 
aggregate sum of one thousand dollars, and one horse or mule with har- 
ness, and food for such horse or mule for three months, when such horse 
or mule is used in working his mine or mining claim. 

To a civil, mining, or mechanical engineer: Instruments, tools, books, 
and records necessary to carry on his profession. 

To a chemist or assayer: The tools, instruments, and supplies neces- 
sary to earry on his profession. 


6. To a cartman, hackman, huckster, peddler, teamster, or laborer: 
One horse, or mule, and harness for two animals, or two oxen and har- 
ness, and one cart or wagon, one dray or truck, one hack or carriage, by 
the use of which such person habitually earns his living; and one vehicle 
and harness or other equipments used by a physician or surgeon or min- 
ister of the gospel in making his professional visits, with food for such 
horse, mule, or oxen for three months. 


7. All moneys, benefits, privileges, or immunities accruing or in any 
manner growing out of any life insurance on the life of the debtor, if the 
annual premiums paid do not exceed five hundred dollars. 


8. All fire-engines, hooks, and ladders, with the cart, trucks, and ear- 
riages, hose, buckets, implements, and apparatus thereto appertaining, and 
all furniture and uniforms of any fire company or department organized 
under any laws of this state. 

9. All arms, uniforms, and accoutrements required by law to be kept 
by any person, and also one gun, to be selected by the debtor. 


10. All courthouses, jails, public offices, and buildings, lots, grounds, 
and personal property, the fixtures, furniture, books, papers, and appurte- 
nances belonging and pertaining to the courthouse, jail, and public offices 
belonging to any county of this state, and all cemeteries, public squares, 
parks, and places, public buildings, town halls, public markets, buildings 
for the use of fire departments and military organizations, and the lots and 
grounds thereto belonging and appertaining, owned or held by any town 
or incorporated city, or dedicated by such city or town to health, orna- 
ment, or public use, or for the use of any fire or military company organ- 
ized under the laws of the state. No article, however, or species of prop- 
erty mentioned in this section is exempt from execution issued upon a 
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judgment recovered for its price, or upon a judgment of foreclosure of a 
mortgage lien thereon, and no person not a bona fide resident of this state. 
shall have the benefit of these exemptions. No person can claim more than 
one of the exemptions mentioned in the first six subdivisions of this section. 


Related section: 6250. 


History: En. Sec. 1222, C. Civ. Proc. 
1895; amd. Sec. 2, Ch. 8, L. 1905; re-en. 
Sec. 6825, Rev. C. 1907. 


Note.—See previous section for history 
of earlier acts. Limitation to married men 
or heads of families, see section 269, p. 
85, Codified Statutes 1871; re-enacted as 
section 319, p. 125, Laws of 1877; re-en- 
acted as section 319, First Division Re- 
vised Statutes 1879; re-enacted as section 
330, First Division Compiled Statutes 1887. 


Where the wages of a judgment debtor 
were levied upon and by him claimed as 
exempt from execution, as his personal 
earnings, within thirty days preceding the 
levy, and necessary for the use of his fam- 
ily residing in this state, supported wholly 
or in part by his labor, evidence on behalf 
of the officer making the levy, in an action 
against him to recover such wages, as to 
the quantity and value of the property 
held in the name of plaintiff’s wife, and 
used by the family in common, and during 
such period, is admissible upon the issue 
as to whether or not the family was in 
fact supported by the earnings of the 
plaintiff, or from some other source. Cush- 
ing v. Quigley, 11 Mont. 577, 580, 29 Pac. 
337. 

A mechanics lien cannot be enforced 
against a school house and lots held by 
school trustees for uses of a public school. 
Whiteside v. School District, 20 Mont. 44, 
49 Pac. 445. 

This section, prior to its amendment, 
was construed to exempt to a placer miner 
the gold-dust taken from his claim by his 


9429. Exemption of earnings—Debts incurred for necessaries. 


own labor within the statutory period next 
preceding a levy of execution or attach- 
ment, when he was shown to be a poor man 
who resided in the state and depended for 
support upon his personal labor in working 
his mine, and the debt was not for the 
common necessaries of life. Dayton v. 
Ewart, 28 Mont. 153, 155, 72 Pae. 420, 
98 Am. St. Rep. 549. 

The words “personal services rendered” 
do not necessarily contemplate that the 
services be rendered another; they may, 
in proper cases, mean the services which 
one renders to himself. Dayton v. Ewart, 
28 Mont. 153, 156, 72 Pac. 420, 98 Am. 
St. Rep. 549. 

A wife who has been abandoned and 
who continues thereafter to farm a home- 
stead theretofore occupied by her husband, 
to maintain herself and infant children, 
making use of farming implements, etc., 
for that purpose, could rightfully claim 
for herself exemption of such property 
from execution under a judgment against 
the husband, the term “head of a family,” 
as used in the exemption statutes, includ- 
ing an abandoned wife. Mennell v. Wells, 
51 Mont. 141, 145, 149 Pac. 954. 

Cited or applied as section 6825, Revised 
Codes, in Tetrault v. Ingraham, 54 Mont. 
524, 527, 171 Pac. 1148: 


Exemption of piano from execution, see 
notes in Ann. Cas. 1914D, 508; 44 L. R. A. 
(N.S) 773 

What deemed to be “tools” for the pur- 
poses of exemption from execution, see 
notes in 47 Am. Rep. 190; 2 A. L. R. 818; 
9 A. L. RB. 1020. 


The 


earnings of the judgment debtor for his personal services rendered at any 
time within forty-five days next preceding the levy of execution or attach- 
ment, when it appears by the debtor’s affidavit or otherwise that such 
earnings are necessary for the use of his family, supported in whole or in 
part by his labor; but where debts are incurred by any such person or his 
wife or family for the common necessaries of life, then the one-half of such 
earnings above mentioned are nevertheless subject to execution, garnish- 
ment, and attachment, to satisfy debts so incurred. The words ‘‘his 
family,’’ as used herein, are to be construed with the words ‘‘head of 
family,’’ as used in section 6969 of the Civil Code. 


History: En. Sec. 1222, C. Civ. Proc. 
1895; re-en. Sec. 6825, Rev. C. 1907; amd. 
Sec. 1, Ch. 48, L. 1913. 

Note.—See history of two preceding sec- 
tions for earlier acts. 


What included within. exemption of 


wages from execution, see notes, in 53 Am. 
Rep. 768; 18 L. R. A. 309, 586. 

Who is “head of family” within mean- 
ing of the law allowing exemption from 
execution, see note in 32 Am. Rep. 30; 
51 LL) ROAMING Sala 
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9430. Homestead. The homestead of a judgment debtor exempt from 
execution is provided for in the Civil Code, sections 6945 to 6971 
inclusive. 


History: En. Sec. 1223, C. Civ. Proc. 


Cited or applied as section 1223, Code 
1895; re-en. Sec. 6826, Rev. C. 1907. 


of Civil Procedure, in Yerrick v. Higgins, 
22 Mont. 502, 505, 57 Pac. 95. 


9431. Writ—How executed. The sheriff must execute the writ against 
the property of the judgment debtor, by levying on a sufficient amount of 
property, if there be sufficient, collecting or selling the things in action, 
and selling the other property, and paying to the plaintiff or his attorney 
so much of the proceeds as will satisfy the judgment. Any excess in the 
proceeds over the judgment and accruing costs must be returned to the 
judgment debtor, unless otherwise directed by the judgment or order of 
. the court. When there is more property of the judgment debtor than is 
sufficient to satisfy the judgment and accruing costs within the view of 
the sheriff, he must levy only on such part of the property as the judg- 
ment debtor may indicate, if the property indicated be amply sufficient to 


satisfy the judgment and costs. 


History: En. Sec. 198, p. 83, Bannack 
Stat.;. re-en. Sec. 220, p. 180, L. 1867; 
re-en. Sec. 270, p. 85, Cod. Stat. 1871; 
amd. Sec. 320, p. 125, L. 1877; re-en. Sec. 
320, 1st Div. Rev. Stat. 1879; re-en. Sec. 
°331, lst Div. Comp. Stat. 1887; re-en. Sec. 
1224, C. Civ. Proc. 1895; re-en. Sec. 6827, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 691. 


Where a wife obtains a decree for sep- 
arate maintenance, but claims the ex- 
istence of a fraudulent conspiracy to de- 
feat her decree by a disposition of her 
husband’s property, she has an adequate 
remedy by execution, and, therefore, is not 
entitled to sue in equity by way of a 
ereditor’s bill. Raymond v. Blancgrass, 36 
Mont. 449, 464, 93 Pac. 648, 15 L. R.A. 
{N58:) 976. 

The object of a levy is to bring prop- 
erty within the custody of the law, but 
where it, by operation of a judgment lien, 


9432. Notice of sale—How given—Copy of notice. 


is already in the custody of the. law, no 
levy is necessary; nothing more is re- 
quired than to give the necessary notice 
and sell. Britannia Min. Co. v. United 
States F. & G. Co., 43 Mont. 93, 100, 115 
Pac. 46. 

Cited or applied as section 1224, Code 
of Civil Procedure, in A. M. Holter Hard- 
ware Co. v. Ontario Min. Co., 24 Mont. 
184, 193, 61 Pac. 3; as section 6827, Re- 
vised Codes, in Banking Corp., of Montana 
v. Hein, 52 Mont. 238, 241, 156 Pac. 1085. 


Sufficiency of levy of execution on 
standing crop, see notes in 15 Ann. Cas. 
884; 16 L. R. A. (N. 8.) 1047. 

Right of officer to demand indemnity for 
enforcing execution, see notes in 16 Ann. 
Cas. 1045; Ann. Cas. 1914B, 859. 

Liability of officer in damages for levy- 
ing upon excessive amount of property, 
see note in Ann. Cas. 1914A, 306. 


Before the sale of 


the property on execution, notice thereof must be given as follows: 

1. In ease of perishable property: By posting written notice of the 
time and place of the sale in three public places of the township or city 
where the sale is to take place, for such time as may be reasonable, con- 
sidering the character and condition of the property. 

2. In case of other personal property: By posting a similar notice in 
three public places in the township or city where the sale is to take place, 
for not less than five days nor more than ten days. 

In case of real property. By posting a similar notice, particularly 
describing the property, for twenty days, in three public places of the 
township or city where the property is situated, and also where the prop- 
erty is to be sold, which may be either at the courthouse or on the prem- 
ises, and publishing a copy thereof once a week for the same period, in 
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some newspaper published in the county, if there be one; which notice 


shail be substantially as follows: 


SHERIFF’S SALE. 


SAT ees ie hecete cae. ap Binds 
VS. 
cate ark kok emt , Defendant, 
To be sold at sheriff’s sale on the ..... | Cay OL: +3155 sate 6 65 ee 
Abia eevee eskeees ... (Here insert brief description of property.) 
Signed. 0 ch Ee Es Vee et oe ., sheriff. 


Any sheriff publishing a notice not in accordance with this form, and 
which shall cost more than such a notice, shall not be entitled to any costs 
for publication of the same, but shall be personally lable for the payment 


of such publication. 


History: En. Sec. 199, p. 83, Bannack 
Stat.; amd. Sec. 221, p. 180, L. 1867; re-en. 
Sec. 271, p. 86, Cod. Stat. 1871; amd. Sec. 
20, p. 57, L. 1874; re-en. Sec. 321, p. 126, 
L. 1877; re-en. Sec. 321,.1st Div. Rev. 
Stat. 1879; re-en. Sec. 332, 1st Div. Comp. 
Stat. 1887; amd. Sec. 1225, C. Civ. Proc. 
1895; re-en. Sec. 6828, Rev. C. 1907. Cal. 
C. Civ. Proc. 692. 


Failure to give the notice does not in- 
validate the sale; the remedy provided in 
the succeeding section being exclusive. 
Burton v. Kipp, 30 Mont. 275, 286, 76 
Pac. 563. 

In selling mining machinery under an 
execution as personal property, upon five 


days’ notice only, instead of as real prop- 
erty on notice of twenty days, a sheriff: 
violates the provisions of this section, and 
subjects himself and his surety to the pen- 
alty prescribed in the following section. 
Britannia Min. Co. v. United States F. & 
G. Co., 43 Mont. 93, 99, 115 Pac. 46. 


Cited or applied as section 6828, Revised 
Codes, in Welch v. Nichols, 41 Mont. 
435, 441, 110 Pac. 89; Banking Corp. of 
Montana v. Hein, 52 Mont. 238, 241, 156 
Pac. 1085. 


What is proper and sufficient notice of 
execution sale, see note in 75 Am. Dec. 
704. 


9433. Selling without notice—Penalty. An officer selling without the 


notice prescribed by the last section forfeits five hundred dollars to the 
aggrieved party, in addition to his actual damages; and a person wilfully 
taking down or defacing the notice posted, if done before the sale or 
satisfaction of the judgment (if the 


forfeits five hundred dollars. 


History: En. Sec. 200, p. 84, Bannack 
Stat.; re-en. Sec. 222, p. 180, L. 1867; re-en. 
Sec. 272, p. 86, Cod. Stat. 1871; re-en. Sec. 
322, p. 127, L.. 1877; re-en. Sec. 322, -1st 
Div. Rev. Stat. 1879; re-en. Sec. 333, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1226, C: 
Civ. Proc. 1895; re-en. Sec. 6829, Rev. C. 


judgment be satisfied before sale), 


is affixed to a wrongful sale, not a wrong- 
ful levy; and the officer and his surety are 
liable for a wrongful sale, though the levy 
was made in a former term of the officer, 
when he had other sureties. Britannia 
Min. Co. v. United States F. & G. Co., 43 
Mont. 93, 99, 115 Pac. 46. 


1907. Cal. C. Civ. Proc. Sec. 693. Cited or applied as section 1226, Code 


of Civil Procedure, in Burton v. Kipp, 30 
Mont. 275, 286, 76 Pac. 563. 


The penalty prescribed by this ~section 

9434. Sales—How conducted. All sales of property under execution 
must be made at auction, to the highest’ bidder, between the hours of nine 
in the morning and five in the afternoon. After sufficient property has 
been sold to satisfy the execution, no more can be sold. Neither the officer 
holding the execution nor his deputy can become a purchaser, or be inter- 
ested in any purchase, at such sale. When the sale is of personal prop- 
erty, capable of manual delivery, it must be within view of those who 
attend the sale, and be sold in such parcels as are likely to bring the 
highest price; and when the sale is of real property, consisting of several 
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known lots or parcels, they must be sold separately, or, when a portion 
of such real property is claimed by a third person, and he requires it to 
be sold separately, such portion must be thus sold. The judgment debtor, 
if present at the sale, may also direct the order in which property, real or 
personal, shall be sold, when such property consists of several known lots 


or parcels, or of articles which can be sold to advantage separately, and 


the sheriff must follow such directions. 


History: En. Sec. 201, p. 84, Bannack 
Stat.; amd. Sec. 223, p. 180, L. 1867; re-en. 
Sec. 273, p. 86, Cod. Stat. 1871; re-en. Sec. 
323, p. 127, L. 1877; re-en. Sec. 323, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 334, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1227, C. 
Civ. Proc. 1895; re-en. Sec. 6830, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 694. 


Mere inadequacy of the price, not at- 
tended by fraud, mistake, or surprise tend- 
ing to influence the result, does not in- 
validate a sale under execution. Burton 
v. Kipp, 30 Mont. 275, 285, 76 Pac. 563. 

It must be presumed that an officer 
complied with the statute in the sale of 
a city lot, though it was composed of two 
parcels and was sold in gross, since the 
parcels may not have been known, or may 
have been offered separately and sold in 


gross only after it was found that there 
were no bidders for the parcels. Burton 
v. Kipp, 30 Mont. 275, 288, 76 Pac. 563. 


This section is directory only, so that a 
sale in gross is voidable only, and not void 
nor open to collateral attack. - Thomas v. 
Thomas, 44 Mont. 102, 118, 119 Pac. 283, 
Ann. Cas. 1913B, 616. 

Cited or applied as section 1227, Code of 
Civil Procedure, in Wyman v. Jensen, 26 
Mont. 227, 237, 67 Pac. 114; as section 
6830, Revised Codes, in Hamilton v. Ham- 
ilton, 51 Mont, 509, 521, 154 Pac. 717; 
Banking Corp. of Montana v. Hein, 52 
Mont. 238; 241, 156 Pac. 1085. 


Caveat emptor rule as precluding de- 
fenses by bidder at execution sale, see 
note in 18 Ann. Cas. 501. 


9435. Postponement of execution sale. Good cause therefor appearing, 


the officer holding the execution may postpone any sale noticed thereunder, 
for a period not exceeding fifteen days, by public proclamation at the time 
and place fixed in the notice of sale, and by posting a notice in three 
public places in the township where the property has previously been 
noticed to be sold. 

History: En. Sec. 1, Ch. 120, L. 1915. 


9436. Proceedings when purchaser refuses to pay. If a purchaser 
refuses to pay the amount bid by him for the property struck off to him 
at a sale under execution, the officer may again sell the property at any 
time to the highest bidder, and if any loss be occasioned thereby, the 
officer may recover the amount of such loss, with costs, from the bidder so 
refusing, in any court of competent jurisdiction, and the person refusing 
to pay the costs which have accrued by reason of his bid shall be deemed 
suilty of contempt of court, and punished accordingly. 


History: Ap. p. Sec. 202, p. 85, Bannack Div. Rev. Stat. 1879; re-en. Sec. 335, 1st 


Stat.; amd. Sec. 224, p. 181, L. 1867; re-en. 
Sec. 274, p. 86, Cod. Stat. 1871; amd. Sec. 
324, p. 127, L. 1877; re-en. Sec. 324, ist 


9437. Officer may reject subsequent bids thereafter. 


Div. Comp. Stat. 1887; en. Sec. 1228, C. 
Civ. Proc. 1895; re-en. Sec. 6831, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 695. 


When a _ pur- 


chaser refuses to pay, the officer may, in his discretion, thereafter reject 


any subsequent bid of such purchaser. 


History: En. Sec. 325, p. 128, L. 1877; 
re-en. Sec. 325, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 336, lst Div. Comp. Stat. 1887; 


2 


re-en. Sec. 1229, C. Civ. Proc. 1895; re-en. 
Sec. 6832, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 696. 


y 
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9438. Officer not liable beyond a certain amount. The two preceding 
sections must not be construed to make the officer liable for any more than 
the amount bid by the second or subsequent purchaser, and the amount 
collected from the purchaser refusing to pay. 


History: En. Sec. 326, p. 128, L. 1877; 
Te-en. Sec. 326, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 337, 1st Div. Comp. Stat. 1887; 


re-en. Sec. 1230, C. Civ. Proc. 1895; re-en. 
Sec. 6833, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 697. 


9439. Personal property, capable of manual delivery—How delivered. 


When the purchaser of any personal property, capable of manual delivery, 
pays the purchase money, the officer making the sale must deliver to the 
purchaser the property, and, if desired, execute and deliver to him a 
certificate of the sale. Such certificate conveys to the purchaser all the 
right which the debtor had in such property on the day the execution or 
attachment was levied. 


History: En. Sec. 205, p. 85, Bannack 
Stat.; re-en. Sec. 227, p. 181, L. 1867; 
Te-en. Sec. 277, p. 87, Cod. Stat. 1871; 
re-en. Sec. 327, p. 128, L. 1877; re-en. Sec. 


327, 1st Div. Rev. Stat. 1879; re-en. Sec. 
338, 1st Div. Comp. Stat. 1887; amd. Sec. 
1231, C. Civ. Proc. 1895; re-en. Sec. 6834, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 698. 


9440. Personal property, not capable of manual delivery—How deliv- 


ered. When the purchaser of any personal property, not capable of man-: 


ual delivery, pays the purchase money, the officer making the sale must 
execute and deliver to the purchaser a certificate of sale. Such certificate 
conveys to the purchaser all the right which the debtor had in such prop- 
erty on the day the execution or attachment was levied. 


History: En. Sec. 228, p. 181, L. 1867; 
re-en. Sec. 278, p. 87, Cod. Stat. 1871; 
re-en. Sec. 328, p. 128, L. 1877; re-en. Sec. 
328, 1st Div. Rev. Stat. 1879; re-en. Sec. 
339, lst Div. Comp. Stat. 1887; amd. Sec. 
1232, C. Civ. Proc. 1895; re-en. Sec. 6835, 


Rev. C. 1907. Cal. C. Civ. Proc. Sec. 699. 


Cited or applied as section 1232, Code 
of Civil Procedure, in Raymond v. Blane- 
grass, 36 Mont. 449, 465, 93 Pac. 648, 15 
Te Be AcEN.S:) 976, 


9441. Real property—When sale absolute, and what certificate to 


contain. Upon a sale of real property, the purchaser is substituted to and 
acquires the right, title, interest, and claim of the judgment debtor thereto; 
and when the estate is less than a leasehold of two years’ unexpired 


term, the sale is absolute. 


In all other cases the property is subject to 
redemption, as provided in this chapter. 
purchaser a certificate of sale, containing: 


The officer must give to the 


1. A particular description of the property sold; 
2. The price bid for each distinct lot or parcel; 


3. The whole price paid; 


4. When subject to redemption, it must be so stated. 
A duplicate of such certificate must be filed by the officer in the office of 


the county clerk. 


History: En. Sec. 229, p. 181, L. 1867; 
re-en. Sec. 279, p. 87, Cod. Stat. 1871; 
re-en. Sec. 329, p. 128, L. 1877; re-en. Sec. 
329, 1st Div. Rev. Stat. 1879; re-en. Sec. 
340, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1233, C. Civ. Proc. 1895; re-en. Sec. 6836, 
Rev. C. 1907. Cal, C. Civ. Proc. Sec. 700. 


The rule of caveat emptor applies to 
sales under execution, and the purchaser 
acquires no title where the judgment debt- 
or was holding the legal title as trustee for 
another. Chumasero v. Vial, 3 Mont. 376, 
379; Story v. Black, 5 Mont. 26, 52, 1 Pae. 
1, 51 Am. St. Rep. 37; McAdow v. Black, 
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6 Mont. 601, 607, 13 Pac. 377; Vaughn v. 
Schmalsle, 10 Mont. 186, 198, 25 Pac. 102, 
Gs toet. A, 411, 

An execution sale transfers the legal 
title to the purchaser, leaving in the judg- 
ment debtor simply the right to redeem. 
McQueeney v. Toomey, 36 Mont. 282, 295, 
92 Pac. 561, 122 Am. St. Rep. 358, 13 Ann. 
Cas. 316. 

This section, though apparently apper- 
taining exclusively to sales under levies 
by execution upon judgments as such, in- 
cludes sales made under foreclosure de- 
crees. Hamilton. v. Hamilton, 51 Mont. 
509, 521, 154 Pac. 717; Banking Corp. of 
Montana v. Hein, 52 Mont. 238, 240, 156 
Pac. 1085. 

The provisions of the code governing 
the right of redemption apply not only to 
redemption from sales on execution, but 
also to those had under a power of sale 
contained in a mortgage or deed of trust. 
Banking Corp. of Montana v. Hein, 52 
Mont. 238, 240, 156 Pac. 1085. 

It would seem that the purchaser of 
land at execution sale is as against the 
execution debtor, entitled to possession 
during the period of redemption. Power 
Mercantile Co. v. Moore Mercantile Co., 
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55 Mont. 401, 406, 177 Pac. 406. See how- 
ever section 9449 subsequently enacted. 

Although this section provides that on 
execution sale the purchaser is substituted 
to and acquires the right, title, and inter- 
est of the judgment debtor, yet, if the 
purchaser is a close friend and business 
associate of the debtor and agrees to buy 
four properties without severance at sale 
for a grossly inadequate consideration, and 
to hold whatever title he gets only as a 
mortgage, and after sale before expiration 
of the redemption period again agrees so 
to hold the property, and the debtor with- 
in two years offers to redeem, the pur- 
chaser acquires no title of the debtor, who 
may redeem at any time, the transaction 
being a trust, and, once a mortgage, re- 
maining always a mortgage. lLeggat v. 
MeLure, 234 Fed. 620, 622, 148 C. C. A. 
386. 

Cited or applied as section 1233, Code 
of Civil Procedure, in Raymond v. Blane- 
grass, 36 Mont. 449, 465, 93 Pac. 648, 15 
Liv Roe A. GN. 8) | 976 as. section, 6336, 
Revised Codes in Hamilton v. Hamilton, 
51 Mont. 509, 521, 154 Pac. 717; Wheeler 
v. McIntyre, 55 Mont. 295, 301, 175 Pace. 
892. 


9442. Real property sold—How redeemed—Who are redemptioners. 
Property sold subject to redemption, as provided by the last section, or 
any part sold separately, may be redeemed in the manner hereinafter pro- 
vided, by the following persons, or their successors in interest: 

1. The judgment debtor, or his successor in interest, in the whole or 
any part of the property, and if the judgment debtor or successor be a 
corporation, then by a stockholder thereof; 


2. <A ereditor having a lien by judgment, mortgage, or attachment on 
the property sold, or on some share or part thereof, subsequent to that on 


which the property is sold. 
stockholder thereof may redeem. 


If a corporation be such creditor, then any 
The persons mentioned in the second 


division of this section are, in this chapter, termed ‘‘redemptioners.’’ 


History: En. Sec. 230, p. 181, L. 1867; 
re-en. Sec. 280, p. 87, Cod. Stat. 1871; 
re-en. Sec. 330, p. 129, L. 1877; re-en. Sec. 
330, 1st Div. Rev. Stat. 1879; re-en. Sec. 
341, lst Div. Comp. Stat. 1887; amd. Sec. 
1234, C. Civ. Proc. 1895; re-en. Sec. 6837, 
Rev. C. 1907; amd. Sec. 1, Ch. 107, L. 1913. 
Cal. C. Civ. Proc. Sec. 701. 


Where real estate is bid in by the judg- 
ment creditor for less than the amount of 
the judgment, the judgment debtor may 
transfer the interest remaining in him, 
during the period of redemption, to a 
third person, who, upon redemption within 
the statutory time, acquires the legal title, 
free from the lien of a deficiency judg- 
ment theretofore rendered. McQueeney v. 
Toomey, 36 Mont. 282, 295, 92 Pac. 561, 
122 Am. St. Rep. 358, 13 Ann. Cas. 316. 

The use of the expression, “‘successors in 


interest” means nothing more than that 
one who has succeeded to the title to the 
property, or has been substituted to the 
rights of the debtor or redemptioner, has 
the same right. Hamilton v. Hamilton, 
51 Mont. 509, 527, 154 Pac. 717. 


The right of a debtor to redeem his 
property lost either under foreclosure or 
execution sale, is a personal privilege and 
not a property right of the kind men- 
tioned in section 9424, as being subject 
to levy under execution, and cannot be 
sold under involuntary sale so as to cut 
off the right of redemption. Hamilton v. 
Hamilton, 51 Mont. 509, 526, 154 Pac. 717. 

The term “debtor,” as used in the first 
subdivision of this section, refers exclu- 
sively to the debtor whose land was sub: 
jected to forced sale. Marcellus v. Wright, 
51 Mont. 559, 563, 154 Pac. 714. 
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The wife of a mortgagor of real prop- 
erty is not, by virtue of her relationship 
to him, a “redemptioner,” as that term 
is defined by this section. Marcellus v. 


9443. Redemption money. The 
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Wright, 51 Mont. 559, 563, 154 Pac. 714. 
See State ex rel. Harnden v. Crawford, 58 
Mont. 72, 189 Pac. 1119. 


judgment debtor, or redemptioner, 


may redeem the property from the purchaser any time within one year 
after the sale, on paying the purchaser the amount of his purchase, with 
one per cent. per month thereon in addition, up to the time of redemption, 
together with the amount of any assessment or taxes which the purchaser 
may have paid thereon after purchase, and interest on such amount, and 
if the purchaser be also a creditor, having a prior lien to that of the 
redemptioner, other than the judgment under which such purchase was 
made, the amount of such lien with interest. 


History: En. Sec. 231, p. 181, Li. 1867; 
re-en. Sec. 281, p. 88, Cod. Stat. 1871; amd. 
Sec. 331, p. 129, L. 1877; re-en. Sec. 331, 
1st Div. Rev. Stat. 1879; re-en. Sec. 342, 
1st Div. Comp. Stat. 1887; amd. Sec. 1235, 
C. Civ. Proc. 1895; re-en. Sec. 6838, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 702. 


This section, allowing judgment debtors 
one year in which to redeem, was held ap- 
plicable to a decretal sale of mortgaged 
premises thereafter made, although at the 
time the mortgage was given the period 
for redemption was six months. On re- 
hearing, however, this decision was re- 
versed, and the sheriff was compelled by 
mandamus to issue a deed to the purchaser 
at the expiration of six months from the 
sale. State ex rel. Cruse Sav. Bank v. 
Gilliam, 18 Mont. 94, 44 Pac. 394, 45 Pac. 
661, 31 L. R. A. 721; 33 L. R. A. 556. 


While a “redemptioner”’ must, when re- 
deeming property sold under forced sale, 
pay to the purchaser the amount of his 
purchase and any prior lien he may hold 
on the property, the judgment debtor may 
redeem by paying simply the amount of 
the purchase price, with interest, ete. 
Hamilton v. Hamilton, 51 Mont. 509, 533, 
154 Pac. 717. ) 

Cited or applied as section 1235, Code of 
Civil Procedure, in MceQueeney v. Toomey, - 
36 Mont. 282, 293, 92 Pac. 561, 122 Am. 
St. Rep. 358, 13 Ann. Cas. 316. 


Time to redeem from judicial sale as 
running from date of sale or date of con-- 
firmation thereof, see note in Ann. Cas, 
1913K, 41. 

Right to redeem after expiration of 
statutory period for redemption, see note 
in Ann. Cas. 1913E, 1187. 


9444, When judgment debtor or redemptioner may redeem—Corpora- 


tion and stockholders. 


If property be so redeemed by a redemptioner, 


another redemptioner may, within sixty days after the last redemption, 
again redeem it from the last redemptioner on paying the sum paid on such 
last redemption, with interest thereon at the rate of one per cent. per 
month in addition, and the amount of any assessment or taxes which the 
last redemptioner may have paid thereon after the redemption by him, 
with like interest on such amount, and, in addition, the amount of any 
liens held by the said last redemptioner prior to his own, with interest; 
but the judgment under which the property was so sold need not be so 


paid as a lien. 


The property may be again, and as often as any redemp- 


tioner is so disposed, redeemed from any previous redemptioner, within 
sixty days after the last redemption, on paying the sum paid on the last 
previous redemption, with interest thereon at the rate of one per cent. per | 
month, and the amount of any assessment or taxes which the last previous 
redemptioner paid after the redemption by him, with like interest thereon, 
and the amount of any liens, other than the judgment under which. the 
property was sold, held by the last redemptioner previous to his own, with 


like interest. 


Written notice of redemption must be given to the sheriff, 


and a duplicate filed with the county clerk, and if any taxes or assegss- 
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ments are paid by the redemptioner, or if he has or acquired any lens 
other than that upon which the redemption was made, notice thereof 
must in like manner be given to the sheriff and filed with the county clerk; 
and if such notice be not filed, the property may be redeemed without 
paying such tax, assessments, or lien. If no redemption be made within 
one year after the sale, the purchaser, or his assignee, is entitled to a 
conveyance; or, if so redeemed, whenever sixty days have elapsed, and 
no other redemption has been made, and notice thereof given, and the 
time for redemption has expired, the last redemptioner, or his assignee, is 
entitled to a sheriff’s deed; but, in all cases, the judgment debtor shall 
have the entire period of one year from the date of the sale to redeem 
the property. If the judgment debtor redeem, he must make the same 
payments as are required to effect a redemption by a redemptioner. If 
the debtor redeem, the effect of the sale is terminated, and he is restored 
to his estate. Upon a redemption by a debtor, the person to whom the 
payment was made must execute and deliver to him a certificate of redemp- 
tion, acknowledged or proved before an officer authorized to take acknowl- 
edgments of conveyances of real property. Such certificate must be filed 
and recorded in the office of the county clerk of the county in which the 
property is situated, and the county clerk must note the record thereof 
in the margin of the record of the certificate of sale. 

If a stockholder of a corporation redeems, the corporation, within one 
year after the date of sale, may redeem by paying to the redemptioner, or 
the sheriff for his benefit, the amount paid to effect the redemption, with 
interest thereon at the rate of one per cent. per month from the date of 
redemption until the date of such payment, together with any taxes or 
assessments that may have been paid by the redemptioner, with like 
interest thereon. When a stockholder redeems, any other stockholder or 
stockholders may, at any time after such redemption, and within sixty 
days after the expiration of one year from the date of sale, contribute to 
the redemption by paying to the redeeming stockholder, or depositing 
with the sheriff for his benefit, a sum which bears the same proportion to 
the amount. necessary to redeem which the number of shares owned by 
such contributing stockholder or stockholders bears to the number of 
shares of such corporation outstanding, with interest on such sum from 
the date of redemption until the date of contribution at the rate of ore per 
cent. per month, together with a like proportion of the taxes or assessments 
paid by such redeeming stockholder, with like interest thereon, and if the 
corporation does not redeem the property within the time and in the 
manner and form as aforesaid, the said redeeming and contributing stock 
holders shall be entitled to receive a sheriff’s deed for such property so 
redeemed, and shall succeed to the said property as tenants in common 
in such proportions, respectively, as they shall respectively pay or con- . 
tribute to such redemption as aforesaid. The redeeming or contributing 
stockholder shall, in all cases when applying to redeem or contribute as 
aforesaid, present an affidavit, setting forth the number of shares of stock 
owned by him, and to the best of his knowledge, the number of shares ot 
stock of the corporation outstanding. 


History: Ap. p. Sec. 232, p. 182, L. 332, 1st Div. Rev. Stat. 1879; re-en. Sec. 
1867; re-en. Sec. 282, p. 88, Cod. Stat. 1871; 343, 1st Div. Comp. Stat. 1887; amd. Sec. 
amd. Sec. 332, p. 129, L. 1877; re-en. Sec. 1236, C. Civ. Proc. 1895; re-en. Sec. 6839, 
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Rev. C. 1907; en. Sec. 2, Ch. 107, L. 1913. 
Cal. C. Civ. Proc. Sec. 703. 


If the debtor redeems, the effect of this 
section is to terminate the sale and restore 
the estate to him, whereupon any defi- 
ciency would attach as a lien. McQueeny 
v. Toomey, 36 Mont. 282, 296, 92. Pac. 
561, 122 Am. St. Rep. 358; 13 Ann. Cas. 
316. 

The sheriff is authorized to execute his 
deed to real estate, sold under execution, 
only at the expiration of a year from the 
day of the sale. Hamilton v. Hamilton, 
51 Mont. 509, 526, 154 Pac. 717. 


9445. To whom payment may be made. 


EXECUTION OF JUDGMENT. 


[Part Lit 


In providing that a judgment debtor, in 
redeeming, must make the same payments 
as are required to effect a redemption by 
a redemptioner, the legislature intended 
to declare merely that if a judgment debt- 
or redeems from a redemptioner, he must 
make the payments which have ‘been made 
by the redemptioner. Hamilton v. Hamil- 
ton, 51 Mont. 509, 534, 154 Pac. 717. 

Cited or applied as section 6839, Revised 
Codes, as amended, in Marcellus v. Wright, 
51 Mont. 559, 563, 154 Pac. 714; Banking 
Corp. of Montana v. Hein, 52 Mont. 238, 
241, 156 Pac. 1085. 


The payment mentioned in 


the last two sections may be made to the purchaser or redemptioner, as 
the case may be, or for him to the officer who made the sale, or, in case 
his term of office has expired, then to his successor in office; and in all 
cases when, under the provisions of this chapter, a purchaser of property 
at execution sale shall be entitled to a conveyance of the same, such con- 
veyance shall be executed to him by the officer who made the sale, if he 
still be in office, but, in the case the officer who made such sale is not in 
office at the time the purchaser may be entitled to such conveyance, then 


the conveyance shall be executed by his successor in office. 


History: Ap. p. Sec. 233, p. 182, L. 
1867; en. Sec. 283, p. 88, Cod. Stat. 1871; 
re-en. Sec. 333, p. 129, L. 1877; re-en. Sec. 
333, 1st Div. Rev. Stat. 1879; re-en. Sec. 
344, lst Div. Comp. Stat. 1887; re-en. Sec. 
1237, C. Civ. Proc. 1895; re-en. Sec. 6840, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 704. 


Where a purchaser at foreclosure sale 
went into possession after the expiration 
of the year within which the mortgagor 
was entitled to redeem, and nearly four 
years afterward the then sheriff, as suc- 
cessor of the sheriff making the sale, at 
the request of the purchaser executed to 
him a deed, the mortgagor having made 
no offer to redeem, it was held that the 
deed was applied for within a reasonable 
time, and was valid under this section. 
McCauley v. Jones, 34 Mont. 375, 377, 
86 Pac. 422, 115 Am. St. Rep. 538. 


Any sheriff succeeding his predecessor, 
whether immediately or not, is the latter’s 
“successor,” within the meaning of that 
term as used in this section. McCauley 
v. Jones, 34 Mont. 375, 377, 86 Pac. 422, 
115 Am. St. Rep. 538. 

For the purposes of redemption, this 
section makes the sheriff the agent of the 
purchaser at the sale. It is his duty to 
know when the time for redemption ex- 
pires; therefore, a false representation 
made by him upon the subject is‘in legal 
effect a misrepresentation made by the 
purchaser or creditor, and, though it be 
innocently made, the latter cannot profit 
by it. Hamilton v. Hamilton, 51 Mont. 
509, 531, 154 Pac. 717. 

Cited or applied as section 1237, Code of 
Civil Procedure, in McCauley v. Jones, 
34 Mont. 375, 377, 86 Pac. 422, 115 Am. 
St. Rep. 538. 


9446. What papers necessary in redemption. A redemptioner must 
produce to the officer or person, from whom he seeks to redeem, and serve 
with his notice to the sheriff: 

1. A copy of the docket of the judgment under which he claims the 
right to redeem, certified by the clerk of the court, or by the clerk of the 
district court in the county where the judgment is docketed; or, if he 
redeem upon a mortgage or other lien, a note of the record thereof, cer- 
tified by the county clerk. If upon an attachment, a copy of the affidavit 
of attachment, certified by the clerk of the district court. 

2. <A copy of any assignment necessary to establish his claim, verified 
by the affidavit of himself, or of a subscribing witness thereto. 
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3. An affidavit by himself or his agent, showing the amount then 
actually due upon the lien. 
History: Ap. p. Sec. 234, p. 


182, L. Sec. 6841, Rev. C. 1907. Cal. C. Civ. Proc. 


1867; re-en. Sec. 284, p. 88, Cod. Stat. Sec. 705. 
1871; re-en. Sec. 334, p. 131, L. 1877; 
Te-en. Sec. 334, lst Div. Rev. Stat. 1879; Cited or applied as section 6841, Revised 


Te-en. Sec. 345, lst Div. Comp. Stat. 1887; 
amd. Sec. 1238, C. Civ. Proc. 1895; re-en. 


9447. Court may restrain waste. Until the expiration of the time 
allowed for redemption, the court may restrain the commission of waste 
on the property, by order granted with or without notice, on the applica- 
tion of the purchaser or the judgment creditor. But it is not waste for 
the person in possession of the property at the time of sale, or entitled to 
possession afterward, during the period allowed for redemption, to con- 
tinue to use it in the same manner in which it was previously used; or to 
use it in the ordinary course of husbandry; or to make the necessary 
repairs of buildings thereon; or to use wood or timber on the property 
therefor; or for the repair of fences, or for fuel for his family while he 
occupies the property. : 


History: En. Sec. 235, p. 182, L. 1867; 
re-en. Sec. 285, p. 89, Cod. Stat. 1871; 
re-en. Sec. 335, p. 131, L. 1877; re-en. Sec. 


Codes, in Hamilton v. Hamilton, 51 Mont. 
509, 532, 154 Pac. 717. 


Rev. C. 1907. Cal. C. Civ. Proc. Sec. 706. 


335, 1st Div. Rev. Stat. 1879; re-en. Sec. 
346, Ist Div. Comp. Stat. 1887; re-en. Sec. 
1239, C. Civ. Proc. 1895; re-en. Sec. 6842, 


Cited or applied as section 6842, Revised 
Codes, in Power Mercantile Co. v. Moore 
Mercantile Co., 55 Mont. 401, 406, 177 Pace. 
406. 


9448. Who entitled to rents and profits. The purchaser, from the time 
of the sale until a redemption, and a redemptioner, from the time of his 
redemption until another redemption, is entitled to receive,. from the 
tenant in possession, the rents of the property sold, or the value of the 
use and occupation thereof. But when any rents or profits have been re- 
ceived by the judgment creditor or purchaser, or his or their assigns, from 
the property thus sold preceding such redemption, the amount of such 
rents and profits shall be a credit upon the redemption money to be paid; 
and if the redemptioner or judgment debtor, before the expiration of the 
time allowed for such redemption, demands in writing of such purchaser 
or creditor, or his assigns, a written and verified statement of the amount 
of such rents and profits thus received, the period for redemption is 
extended five days after such sworn statement is given by such purchaser 
or his assigns to such redemptioner or debtor. If such purchaser or his 
assigns shall, for a period of one month from and after such demand, fail 
or refuse to give such statement, such redemptioner or debtor may bring 
an action, in any court of competent jurisdiction, to compel an accounting 
and disclosure of such rents and profits, and until fifteen days from and 
after the final determination of such action, the right of redemption is 
extended to such redemptioner or debtor. 


History: Ap. p. Sec. 236, p. 183, L. 
1867; repealed Sec. 751, p. 187, Cod. Stat. 
1871; en. Sec. 1240, C. Civ. Proc. 1895; 
Te-en. Sec. 6843, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 707. 

Tt would seem that the purchaser of 
land at execution sale is, as against the 
execution debtor, entitled to possession on execution to rents, see note in Ann. 
during the period of redemption. Power Cas. 1912B, 398. 
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55 Mont. 401, 406, 177 Pac. 406. 

Cited or applied as section 6843, Revised 
Codes, in Hamilton v. Hamilton, 51 Mont. 
509, 527, 154 Pac. 717. 


Right of purchaser of leased lands sold 
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9449. Possession of lands during period of redemption. The pur- 
chaser of lands at mortgage foreclosure or execution sales is not entitled 
to the possession thereof as against the execution debtor during the period 
of redemption allowed by law while said execution debtor personally occu- 
pies the land as a home for himself and his family. 


History: En. Sec. 1, Ch. 230, L. 1921. 


9450. Proceedings if title fails. If the purchaser of real property — 
sold on execution, or his successor in interest, be evicted therefrom, in 
consequence of irregularities in the proceedings concerning the sale, or of 
the reversal or discharge of the judgment, he may recover the price paid, 
with interest, from the judgment creditor. If the purchaser of property 
at sheriff’s sale, or his successor in, interest, fail to recover possession, in 
consequence of irregularity in the proceedings concerning the sale, or 
because the property sold was not subject to execution and sale, the court 
having jurisdiction thereof shall, on petition of such party in interest, or 
his attorney, revive the original judgment for the amount paid by such 
purchaser at the sale, with interest thereon from the time of payment at 
the same rate that the original judgment bore; and, when so revived, the 
said judgment shall have the same effect as an original judgment of the 
said court of that date, and bearing interest as aforesaid; and any other 
or after-acquired property, rents, issues, or profits of the said debtor shall 
be liable to levy and sale under execution, in satisfaction of such debt, 
but no property of such debtor, sold bona fide before the filing of such 
petition, shall be subject to the lien of said judgment. The notice of the 
filing of such petition shall be made by filing a notice thereof in the office 
of the county clerk where such property may be situated, and said judg- 
ment shall be revived in the name of the original plaintiff or plaintiffs for 
the use of said petitioner, the party in interest. 


History: En. Sec. 237, p. 183, L. 1867; 
re-en. Sec. 286, p. 89, Cod. Stat. 1871; 
re-en. Sec. 336, p. 132, L. 1877; re-en. Sec. 
336, 1st Div. Rev. Stat. 1879; re-en. Sec. 
347, lst Div. Comp. Stat. 1887; re-en. Sec. 
1241, C. Civ. Proc. 1895; re-en. Sec. 6844, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 708. 


When the purchaser of real estate sold 
on execution is evicted therefrom under 
the provisions of this section in proceed- 
ings instituted by the judgment creditor, 
hy which the judgment and execution 
under which he purchased were declared 
void, he may recover the purchase money 
from the judgment ereditor. Elling v. 
Harrington, 17 Mont. 322, 42 Pac. 851. 

A purchaser of lands at a foreclosure 
sale under a decree which, unknown to 
him but known to the judgment creditor, 
was void because of non-service of sum- 
mons on some of the defendants, may, un- 
der this section, as well as in the ab- 


sence of statute, by independent action 
recover reimbursement from the judgment 
creditor, subrogation not offering any rem- 
edy. McCarthy v. State Bank of Town- 
send, 54 Mont. 319, 328, 170 Pac. 15. 


This section applies to sales under fore- 
closure. McCarthy v. State Bank of 
Townsend, 54 Mont. 319, 329, 170 Pae. 15. 


Though a purchaser of real property at 
a judicial sale, title to which fails, has a 
double remedy under this section, in that 
he may bring an action in the nature of 
one for money had and received, or have 
the original judgment revived for his own, 
use and benefit and proceed against the 
judgment debtor, a buyer of personalty is 
cont..ed to the latter remedy. Tetrault v. 
Ingraham, 54 Mont. 524, 526, 171 Pac. 
1148. 

Cited or applied as section 286, p. 89, 
Codified Statutes 1871, in Roush v. Fort, 
3 Mont. 175, 184. 


9451. Party who pays more than his share may compel contribution. 


When property liable to an execution against several persons is sold 
thereon, and more than a due proportion of the judgment is satisfied out 
of the proceeds of the sale of property of one of them, or one .of them 
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pays, without a sale, more than his proportion, he may compel contribution 
from the others; and when a judgment is against several, and is upon an 
obligation of one of them as security for another, and the surety pays 
the amount, or any part thereof, either by sale of his property or before 
sale, he may compel repayment from the principal. In such ease, the 
person so paying or contributing is entitled to the benefit of the judgment 
to enforce contribution or repayment if, within ten days after his payment, 
he file with the clerk of the court where judgment was rendered notice of 


his payment and claim to contribution or repayment. 


Upon the filing of 


such notice, the clerk must make an entry thereof in the margin of the 


docket. 


History: En. Sec. 337, p. 132, L. 1877; 
re-en. Sec. 337, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 348, lst Div. Comp. Stat. 1887; 
re-en. Sec. 1242, C. Civ. Proc. 1895; re-en. 
Sec. 6845, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 709. 


The right of a surety, who has paid a 
judgment against his principal, and him- 
self and other sureties, to enforce con- 
tribution from a cosurety, is not barred by 
the lapse of the statutory period of lim- 
itation after the payment of the judgment, 
but exists so long as the judgment is alive. 
Northwestern Nat. Bank v. Opera House 
Co., 23 Mont. 1, 8, 57 Pac. 440. 

‘The purpose of this section is to relieve 
the paying surety from the necessity of 
bringing an action to enforce reimburse- 
ment or contribution. The surety paying 
for the principal or his cosurety is given 


contribution or repayment,’ if he gives 
the notice required in the statute. It is 
the intention of the provision that the 
paying surety shall be substituted to all 
the rights of the plaintiff ia the judgment, 
with the right and privilege of using it, 
just as the plaintiff could use it, to enforce 
by the process of execution thereon the 
payment of such claim as he has. North- 
western Nat. Bank v. Great Falls Opera 
House Co., 23 Mont. 1, 8, 57 Pac. 440. 
The remedy afforded by this section not 
being exclusive, a surety who has paid 
a judgment against his principal and him- 
self and others as sureties may take an 
assignment of the judgment to himself 
and enforce contribution from his cosure- 
ties. Northwestern Nat. Bank v. Great 
Falls Opera House Co., 23 Mont. 33, 36, 
57 Pac. 445, 75 Am. St. Rep. 499, 45 L. R. 


“the benefit of the judgment to enforce tea 
9452. Garnishment to apply to public officers. The provisions of section 
9294 of this code, relating to the garnishment of public officers, apply to 
the levy of an execution. 
History: En. Sec. 1243, C. Civ. Proc. 1895; re-en. Sec. 6846, Rev. C. 1907. 


9453. Deeds for sales heretofore made. All judicial sales of real 
property which, previous to January 1, 1914 (provided no action is now 
pending to set such sale aside), were made in this state on proceedings 
to satisfy valid judgments or decrees of any court, and the moneys bidden 
thereon paid to the officer making such sale, shall be valid and sufficient in 
law to sustain a sheriff’s deed based on such sale, and when no such deed 
has been executed, shall entitle such purchaser to such deed; and such 
deed if now or when executed shall be sufficient to convey all the title of 
judgment debtor at the time of such sale in the premises so sold to the 
purchaser at said sale, and all defects or irregularities in the issuance of 
execution, or the manner of making or conducting the sale, or in the — 
recitals or references in such deed, shall be disregarded, and such sale 
shall not be invalidated by reason of any such defect or irregularity. 


History: En. Sec. 2, p. 145, L. 1899; 
re-en. Sec. 6847, Rev. C. 1907; amd. Sec. 1, 
Ch. 5, L. 1915. 


the seal of the court, made prior to the 
enactment of a statute of this character, 
was validated thereby without any amend- 
ment of the process of the court. Kipp 


A sale made under an execution, de- 
fective by reason of its failure to contain 


v. Burton, 29 Mont. 96, 104, 74 Pac. 85, 
101 Am. St. Rep. 544, 63 L. R. A. 325. 
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See, also, Burton v. Kipp, 30 Mont. 275, 
‘284, 289, 76 Pac. 563. 

A decree, void for want of jurisdiction 
in the court at the time of its rendition, 
was not made valid by a statute having 
the same object as this section. Buller- 
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dick v. Hermsmeyer, 32 Mont. 541, 552, 81 
Pac. 334. 

Cited or applied as section 6847, Re- 
vised Codes, before amendment, in Bank- 
ing Corp. of Montana v. Hein, 52 Mont. 
238, 240, 156 Pac. 1085. 


CHAPTER 37. 
PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 


Section 9454. 


Debtor Required to Answer Concerning His Property, When. 
Proceedings to Compel Debtor to Appear—In What Cases He May Be 


Examination of Debtors of Judgment Debtor, or of Those Having 


Proceedings Upon Claim of Another Party to Property, or on Denial of 


9455. 
Arrested—What Bail May Be Given. 
9456. Any Debtor of the Judgment Debtor May Pay the Latter’s Creditor. 
9457. 
Property Belonging to. Him. 
9458. Witnesses Required to Testify. 
9459. Judge May Order. Property to Be Applied on Execution. 
9460. 
Indebtedness to Judgment Debtor. 
9461. Disobedience of Orders—How Punished. ' 
9462. No Person Excused from Answering on the Ground of Fraud. 
9463. When and How a Receiver May Be Appointed. 
9464. Oath and Undertaking. 
9465. When Property Vests in Receiver. 
9466. Title by Relation. 


9454. Debtor required to answer concerning his property, when. 


When an execution against property of the judgment debtor, or of any 
one of several debtors in the same judgment, issued to the sheriff of the 
county where he resides, or if he does not reside in this state, to the 
sheriff of the county where the judgment-roll is filed, is returned unsatis- 
fied in whole or in part, the judgment creditor, at any time after such 
return is made, is entitled to an order from a judge of the court, requiring 
such judgment debtor to appear and answer concerning his property before 
such judge, or a referee appointed by him, at a time and place specified in 
the order; but no judgment debtor must be required to attend before a 


judge or referee out of the county in which he resides. 


History: En. Sec. 215, p. 88, Bannack 
Stat.; re-en. Sec. 238, p. 184, L. 1867; 
re-en. Sec. 287, p. 90, Cod. Stat. 1871; 
re-en. Sec. 338, p. 133, L. 1877; re-en. Sec. 
338, lst Div. Rev. Stat. 1879; re-en. Sec. 
350, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1260, C. Civ. Proc. 1895; re-en. Sec. 6848, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 714. 


If there be property which cannot fbe 
reached directly by execution, and which 
the judgment debtor refuses to apply, he 
may be compelled, in proceedings sup- 
plementary to execution, to deliver it up 
in satisfaction of the judgment. Sperling 
v. Calfee, 7 Mont. 514, 529, 19 Pac. 204. 
See, also, Bank of Minnesota v. Hayes, 
11 Mont. 533, 540, 29 Pac. 90. 

A ereditor’s bill to enforce a judgment 
lien against property claim by defendants 
under a judicial sale need not be preceded 
by proceedings supplementary to execu- 


tion, as such summary process is appli- 
cable to the discovery of property sub- 
ject to execution, concealed or withheld 
by the debtor or others in collusion with 
him without pretense of substantial right, 
and not to cases where the attitude of the 
parties to the property in controversy is 
fully understood. Ryan v. Maxey, 14 
Mont. 81, 83, 35 Pac. 515. See, also, Wil- 
son v. Harris, 21 Mont. 374, 407, 64 
Pac. 46. 


The general purpose of this chapter is 
to provide a substitute for a creditors’ 
bill—a cheaper and easier method of 
reaching assets of the debtor which can- - 
not be reached by the execution method. 
ae Downey, 31 Mont. 441, 445, 78 Pae. - 
772. 


Proceedings supplemental to execution, 
see note in 100 Am. Dee. 500. 


9455. Proceedings to compel debtor to appear—In what cases he may 


be arrested—What bail may be given. 


After the issuing of an execution 
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against property, and upon proof, by affidavit of a party or otherwise, to 
the satisfaction of a judge of the court, that any judgment debtor has 
property which he unjustly refuses to apply toward the satisfaction of 
the judgment, such judge may, by an order, require the judgment debtor 
to appear, at a specified time and place, before such judge, or a referee 
appointed by him, to answer concerning the same; and such proceedings 
may thereupon be had for the application of the property of the judgment 
debtor toward the satisfaction of the judgment as are provided upon the 
return of an execution. Instead of the order requiring the attendance of 
the judgment debtor, the judge may, upon affidavit of the judgment 
creditor, his agent or attorney, if it appear to him that there is danger 
of the debtor absconding, order the sheriff to arrest the debtor and bring 
him before such judge. Upon being brought before the judge, he may 
be ordered to enter into an undertaking, with sufficient surety, that he 
will attend from time to time before the judge or referee, as may be 
directed during the pendency of proceedings and until the final determina- 
tion thereof, and will not in the meantime dispose of any portion of his 
property not exempt from execution. In default of entering into such 
undertaking he may be committed to prison. 


History: Ap. p. Sec. 216, p. 88, Ban- 
nack Stat.; en. Sec. 239, p. 184, L. 1867; 
‘re-en. Sec. 288, p. 90, Cod. Stat. 1871; 
re-en. Sec. 339, p. 133, L. 1877; re-en. Sec. 
339, Ist Div. Rev. Stat. 1879; re-en. Sec. 
351, lst Div. Comp. Stat. 1887; re-en. Sec. 
1261, C. Civ. Proc. 1895; re-en. Sec. 6849, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 715. 


Where no judgment had been entered or 


valid execution issued at the time of an 
order for the examination of a defendant 
on proceedings supplementary to execu- 
tion, the proceedings are irregular, and 
cannot be cured by the subsequent entry 
of a judgment nune pro tune. Barber v. 
Briscoe, 9 Mont. 341, 347, 23 Pac. 726. 

Cited or applied as section 1261, Code 
of Civil Procedure, in In re Downey, 31 
Mont. 441, 444, 78 Pac. 772. 


9456. Any debtor of the judgment debtor may pay the latter’s cred- 


itor. 


After the issuing of an execution against property, and before its 


return, any person indebted to the judgment debtor may pay to the sheriff 
the amount of his debt, or so much thereof as may be necessary to satisfy 


the execution ; 
amount so paid. 


History: Sec. 6850, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 716. 


Note.—Sections 9456 to 9461 were en- 
acted as sections 217 to 222, pp. 88, 89, 
Bannack Statutes; re-enacted as sections 
240 to 245, Laws of 1867; re-enacted as 
sections 289 to 294, Codified Statutes 1871; 
re-enacted as sections 340 to 345, pp. 134, 
135, Laws of 1877; re-enacted as sections 
340 to 345, First Division Revised Stat- 


and the sheriff’s receipt is sufficient discharge for the 


utes 1879; re-enacted as sections 352 to 
357, First Division Compiled Statutes 
1887; re-enacted as sections 1262 to 1267, 
Code of Civil Procedure 1895; re-enacted 
as sections 6850 to 6855, Revised Codes 
1907. 


Cited or applied as section 1262, Code 
of Civil Procedure, in Cowell v. May, 26 
Mont. 163, 168, 66 Pac. 843; In re Dow- 
ney, 31 Mont. 441, 444, 78 Pac. 772. 


9457. Examination of debtors of judgment debtor, or of those having 


property belonging to him. 


After the issuing or return of an execution 


against property of the judgment debtor, or of any one of several debtors 
in the same judgment, or upon proof by affidavit or otherwise, to the 
satisfaction of the judge, that any person or corporation has property of 
such judgment debtor, or is indebted to him in an amount exceeding fifty 
dollars, the judge may, by an order, require such person or corporation, 
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or any officer or member thereof, to appear at a specified time and 
place before him, or a referee appointed by him, and answer concerning 
the same. 


History: Sec. 6851, Rev. C. 1907. See, 
also, history of Sec. 9456. Cal. C. Civ. 
Proc. Sec. 717. 


Cited or applied as section 1263, Code. 
of Civil Procedure, in In re Downey, 31 
Mont. 441, 444, 78 Pac. 772. 


9458. Witnesses required to testify. Witnesses may be required to 
appear and testify before the judge or referee, upon any proceeding 
under this chapter, in the same manner as upon the trial of an issue. 


History: Sec. 6852, Rev. C. 1907. See, Cited or applied as section 1264, Code 
also, history of Sec. 9456. Cal. C. Civ. of Civil Procedure, in In re Downey, 31 
Proc. Sec. 718, Mont. 441, 444, 78 Pac. 772. 


9459. Judge may order property to be applied on execution. The 
judge or referee may order any property of a judgment debtor, not 
exempt from execution, in the hands of such debtor or any other person, 
or due to the judgment debtor, to be applied toward the satisfaction of 


the judgment. 


History: Sec. 6853, Rev. C. 1907. See 
also history of Sec. 9456. Cal. C. Civ. 
Proc, 80627719. 


Where an owner sold his land on the 
instalment plan, and put the land con- 
tract and his deed in escrow with a bank, 
to be delivered to the purchaser upon 
completion of the payments, but in the 
meantime the land was attached as the 
property of the vendor, and judgment 
obtained upon which execution was re- 
turned unsatisfied, and there still re- 


mained in the bank, some of the moneys 
paid in on the land contract, the court 
has jurisdiction, in proceedings supple- 
mentary to execution, under this section, 
to order the judgment and execution to 
be satisfied and discharged out of the 
balance held by the bank; but the follow- 
ing section has no application to such a 
proceeding. Knapp v. Andrus, 56 Mont. 
37, 42, 180 Pac. 908. 

Cited or applied as section 1265, Code 
of Civil Procedure, in In re Downey, 31 
Mont. 441, 444, 78 Pac. 772. 


9460. Proceedings upon claim of another party to property, or on 
denial of indebtedness to judgment debtor. If it appear that a person or 
corporation, alleged to have property of the judgment debtor, or to be 
indebted to him, claims an interest in the property adverse to him, or 
denies the debt, the court or judge may authorize, by an order made to 
that effect, the judgment creditor to institute an action against such 
person or corporation for the recovery of such interest or debt; and the 
court or judge may, by order, forbid a transfer or other disposition of 
such interest or debt, until an action can be commenced and prosecuted 
to judgment. Such order may be modified or vacated by the judge 
seranting the same, or the court in which the action is brought, at any 
time, upon such terms as may be Just. 


History: Sec. 6854, Rev. C. 1907. See, 
also, history of Sec. 9456. Cal. C. Civ. 
Proc. Sec. 720. 


Cited or applied as section 356, First 
Division Compiled Statutes 1887, in Wil- 
son v. Harris, 21 Mont. 374, 406, 54 Pac. 


In an action under this.section it is 
not necessary to allege that an order was 
made by the court permitting the action 
to be brought. Sweeney v. Schlessinger, 
18 Mont. 326, 45 Pac. 213. 


46; as section 1266, Code of Civil Pro- 
cedure, in Cowell v. May, 26 Mont. 163, 
165, 66 Pac. 843; as section 6854, Revised 
Codes, in Knapp v. Andrus, 56 Mont. 37, 
42, 180 Pac. 908. 


9461. Disobedience of orders—How punished. If any person, party, 
or witness disobey an order of the referee, properly made, in the proceed- 
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ings before him under this chapter, he may be punished by the court or 
judge ordering the reference for a contempt. 


History: Sec. 6855, Rev. C. 1907. See, ceedings to punish for contempt, see note 
-also, history of Sec. 9456. Cal. C. Civ. in 8 A. L. R. 1576. 
Proc. Sec. 721. Perjury or false swearing in supple- 
mentary proceedings as contempt, see note 
Power of referee in supplementary pro- in 11 A. L. R. 349. 


9462. No person excused from answering on the ground of fraud. A 
party or witness examined in proceedings authorized by this chapter is 
not excused from answering a question on the ground that his examina- 
tion will tend to convict him of the commission of a fraud, or to prove 
that he has been a party or privy to, or knowing of, a conveyance, assign- 
ment, transfer, or other disposition of property for any purpose; or that 
he or any other person claims to be entitled, as against the judgment 
creditor, or a-recelver appointed or to be appointed in the proceedings, to 
hold property derived from or through the judgment debtor, or to be 
discharged from the payment of a debt which was due to the judgment 
debtor, or to a person in his behalf. But an answer cannot be used as 
evidence against the person so answering in a criminal action or eriminal 
proceeding. 

History: En. Sec. 1268, C. Civ. Proc. 1895; re-en. Sec. 6856, Rev. C. 1907. 


9463. When and how a receiver may be appointed. At any time after 
making an order requiring the judgment debtor or any other person to 
attend and be examined, as prescribed in this chapter, the judge may 
make an order appointing a receiver of the property of the judgment 
debtor. At least two days’ notice of the application for the order 
appointing a receiver must be given personally to the judgment debtor, 
unless the judge is satisfied that he cannot, with reasonable diligence, be 
found within the state; in which case, the order must recite that fact, 
and may dispense with notice, or may direct notice to be given in any 
manner which the judge thinks proper. But where the order to attend 
and be examined has been served upon the judgment debtor, a receiver 
may be appointed upon the return day thereof, or at the close of the 
examination, without further notice to him. 

History: En. Sec. 1269, C. Civ. Proc. 1895; re-en. Sec. 6857, Rev. C. 1907. 


9464. Oath and undertaking. An order appointing a receiver must be 
filed in the office of the clerk of the court where the judgment-roll is filed, 
or a transcript of the judgment, and the receiver must take and subscribe 
the official oath, and give an undertaking, if required by the judge. 

History: En. Sec. 1270, C. Civ. Proc. 1895; re-en. Sec. 6858, Rev. C. 1907. 


9465. When property vests in receiver. The property of the judgment 
debtor is vested in a receiver, who has duly qualified, from the time of 
filing the order appointing him, subject to the following exceptions: 

1. Real property is vested in the receiver, only from the time when 
the order is filed with the clerk of the court, or a certified copy thereof, 
as the case may be, is filed with the clerk of the county where it is situated. 

2. Where the judgment debtor, at the time when the order is filed, 
resides in another county of the state, his personal property is vested in 
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the receiver, only from the time when a copy of the order, certified by 
the clerk in whose office it is filed, is filed neat the clerk of the district 
court of the county where he resides. 

History: En. Sec. 1271, C. Civ. Proc. 1895; re-en. Sec. 6859, Rev. C. 1907. 


9466. Title by relation. Where the receiver’s title to personal prop- 
erty has become vested, as prescribed in the last section, it also extends 
back, by relation, for the benefit of the judgment creditor in whose behalf 
the proceedings were instituted, as follows: 

1. Where an order requiring the judgment debtor to attend ian be 
examined has been served, before the appointment of a receiver, or the 
judgment debtor has been brought before the judge on arrest, the 
receiver’s title extends back, so as to include the personal property of 
the judgment debtor, at the time of the service of the order or his arrest. 

2. Where an order has not been served, or no arrest, as specified in 
the foregoing subdivision, but an order has been made, requiring a person 
to attend and be examined, concerning property belonging or a debt due 
to the judgment debtor, the receiver’s title extends to the personal prop- 
erty belonging to the judgment debtor, which was in the hands, or under 
the control, of the person or corporation thus required to attend, at the 
time of the service of the order; and to a debt then due him from that 
person or corporation. 

3. In every other case, where notice of the application for the appoint- 
ment of the receiver was given to the judgment debtor, the receiver’s title 
extends to the personal property of the judgment debtor, at the time when 
the notice was served, either personally, or by complying with the require- 
ments of an order, prescribing a substitute for personal service. 

4. Where the case is within two or more of the foregoing subdivisions 
of this section, the rule most favorable to the judgment creditor must 
be adopted. 

But this section does not affect the title of a purchaser in good. faith, 
without notice, and for a valuable consideration; or the payment of a debt 
in good faith, and without notice. 

History: En. Sec. 1272, C. Civ. Proc. 1895; re-en. Sec. 6860, Rev. C. 1907. 


CHAPTER 38. 
ACTIONS FOR FORECLOSURE OF MORTGAGES. 


Section 9467. Proceedings in Foreclosure Suits. 
9468. Surplus Money to Be Deposited in Court. 
9469. Proceedings When Debt Secured Falls Due at Different Times. 
9470. Power of Sale. 
9471. Sale of Real Estate Under Power in Mortgage—Posting Notices. 
9472. Rights of Redemption Applicable. 
9473. Allowance of Attorneys’ Fees—Petition and Notice. 


9467. Proceedings in foreclosure suits. There is but one action for 
the recovery of debt, or the enforcement of any right,secured by mortgage” 
upon real estate or personal property, which action must be in accordance 
with the provisions of this chapter. In such action the court may, by its 
judgment, direct a sale of the encumbered property (or so much thereof 
as may be necessary), and the appheation of the proceeds of the sale, and 
the payment of the costs of the court and the expenses of the sale, and the 


292 


Ch. 37, 38] 


FORECLOSURE OF MORTGAGES, 


[9467 


,amount due the plaintiff; and if it appear from the sheriff’s return that 
the proceeds are insufficient, and a balance still remains due, judgment 
‘can then be docketed for such balance against the defendant or defend- 
ants personally liable for the debt, and it becomes a hen upon the real 
estate of such judgment debtor, as in other cases on which execution may 
be issued. No person holding a conveyance from or under the mortgagor 
of the property mortgaged, or having a lien thereon, which conveyance or 
hen does not appear of record in the proper office at the time of the com- 
mencement of the action, need be made a party to such action; and the 
judgment therein rendered, and the proceedings therein had, are as con- 
clusive against the party holding such unrecorded conveyance or lien 
as if he had been made a party to the action. 


Related section: 9495. 

History: Ap. p. Sec. 223, p. 90, Ban- 
nack Stat.; en. Sec. 246, p. 185, L. 1867; 
re-en. Sec. 295, p. 92, Cod. Stat. 1871; 
re-en. Sec. 346, p. 135, L. 1877; re-en. Sec. 
346, lst Div. Rev. Stat. 1879; re-en. Sec. 
358, lst Div. Comp. Stat. 1887; amd. Sec. 
1290, C. Civ. Proc. 1895; re-en. Sec. 6861, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 726. 


A deficiency judgment may be properly 
entered against the grantor in a deed of 
trust given to secure the payment of a 
promissory note, though there may be 
nothing in the terms of the deed itself to 
warrant the entry of a judgment for a 
deficiency. First National Bank v. Par- 
dee, 16 Mont. 390, 392, 41 Pac. 77. 

A surety on a promissory note whose 
liability has been secured by a chattel 
mortgage cannot, upon being obliged to 
pay the note, waive the mortgage security 
and proceed by attachment against his 
principals to recover the debt, but must 
foreclose the mortgage as required by this 
section. The decision in this case does 
not affect the question of enforcing the 
debt by exercising a power of sale con- 
tained in the mortgage. Largey v. Chap- 
man, 18 Mont. 563, 564, 46 Pac. 808. 

Where a second mortgage of church 
property did not purport to be the deed 
of the corporation, but was executed by 
the president and secretary of the trus- 
tees individually, and duly recozded, it 
was not necessary, in order to foreclose 
their equitable right to redeem, to make 
the second mortgagees parties to an action 
to foreclose a prior mortgage on the 
church property, since the second mort- 
gage was not constructive notice that it 
was on such property. Shackleton v. 
Allen C. A. M. E. Ch., 25 Mont. 421, 424, 
65 Pac. 428. 

Where a note was secured by a second 
mortgage, which has become of no value 
because of foreclosure of the first mort- 
gage and expiration of the time of re- 
demption, the complaint in an action on 
such note need not refer to such mortgage 
or loss of security, the action not being to 
enforce such security under this section. 


Brophy v. Downey, 26 Mont. 252, 256, 67 
Pac. 312. 

The holder of a note secured by a sec- 
ond mortgage is not required to foreclose 
during the period of redemption after the 
first mortgage has, been foreclosed and the 
property sold thereunder, but he may wait 
until such period has expired and his lien 
is determined, and then sue on the note. 
Brophy v. Downey, 26 Mont. 252, 258, 67 
Pag: 12, 

Where, in an action to foreclose a first 
mortgage, the mortgagee in a_ second 
mortgage is made a defendant and de- 
faults, such action does not defeat the 
right of his assignee of the note to re- 
cover thereon after the time to redeem the 
premises from the foreclosure sale has 
expired. Brophy v. Downey, 26 Mont. 
252, 260, 67 Pac. 312. 

Query, whether a note, though nego- 
tiable in form, is non-negotiable when 
secured by a mortgage, without regard to 
whether it contains any reference to the 
mortgage, or any conditions contained 
therein. Cornish v. Woolverton, 32 Mont. 
456, 472, 81 Pac. 4, 108 Am. St. Rep. 598. 


The obvious purpose of this section is to 
compel one who has taken a special lien 
to secure his debt to exhaust his security 
before having recourse to the general as- 
sets of the debtor. State Savings Bank 
v. Albertson, 39 Mont. 414, 422, 102 Pace. 
692. 

This section is a limitation upon the 
rights which usually pertain to property, 
and its restriction will not be construed 
to include personal or collateral security, 
or any other form of security not falling 
within the meaning of the term: “mort- 
gage.” State Savings Bank v. Albertson, 
39 Mont. 414, 422, 102 Pace. 692. 


Where suit is brought on a note, the 
defendant’s answer that the plaintiff has 
taken “security” for the payment of the 
note does not bar the action and give a 
right of dismissal, where it does not ap- 
pear from the answer that the security is 
in the form of a mortgage, or the equiva- 
lent of a mortgage; the fact that the ob- 
ligation sued upon is secured by a mort- 
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gage or its equivalent is a matter of de- 
fense, and the burden rests. upon the 
defendant to make that appear by his 
pleading. State Savings Bank v. Albert- 
son, 39 Mont. 414, 423, 102 Pac. 692. 

A contract of sale which, among other 
things, provided that time should be of 
the essence of it, that the vendors could, 
at their option, terminate it for failure on 
the part of the vendee to comply strictly 
with its terms, and that, upon such ter- 
mination, the property involved and all 
payments made by the vendee should be 
the property of the vendors, and the ven- 
dee should not have any action to recover, 
was not a mortgage subject to foreclosure 
under this section. Arnold v. Fraser, 43 
Mont. 540, 547, 117 Pac. 1064. - See, also, 
Cook-Reynolds Co. v. Chipman, 47 Mont. 
289, 299, 133 Pac. 694. 

A court of equity has inherent power 
to order a sale of mortgaged property 
without issuing a fornral writ of execu- 
tion. Thomas v. Thomas, 44 Mont. 102, 
111, 119 Pac. 283, Ann. Cas. 1913B, 616. 

A decree of foreclosure operates directly 
upon the mortgaged property, and is itself 
sufficient authority for the officer to pro- 
ceed; it is unnecessary that any order 
aside from the decree should issue. 
Thomas v. Thomas, 44 Mont. 102, 111, 119 
Pac. 283, Ann. Cas. 1913B, 616. 

An officer’s authority to sell land on 
foreclosure arises from the decree of sale, 
and not from any so-called ‘“‘order of sale”; 
if an ‘order of sale,’ containing a copy 
of the decree, is issued to the sheriff, any 
errors in such order, either as to the 
style of process or otherwise, are imma- 
terial, and should be disregarded. Thomas 
v. Thomas, 44 Mont. 102, Ilse era, 
283, Ann. Cas. 1913B, 616. 

Where a note and a mortgage securing 
it were transferred by assignment, the 
payee indorsing the note without re- 
course, the transferee took it with full 
knowledge that it was a mortgage note, 
collectible under this section—a non-nego- 
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tiable instrument subject to all the 
equities existing in favor of the maker. 
Buhler v. Loftus, 53 Mont. 546, 565, 165 
Pac. 601. 

Where a receiver is appointed in a suit 
to foreclose a mortgage, he is not merely 
the agent of the parties to the foreclosure 
suit, but is an officer of the court, and 
when he takes possession of the property, 
it thereby passes into the custody of the 
law; his authority is limited by the terms 
of a consent decree entered in such suit, 
and one who contracts with him does so 
at his peril. Interior Securities Co. v. 
Campbell, 55 Mont. 459, 466, 178 Pac. 582. 

A sale made pursuant to a decree of 
court in an action to foreclose a mortgage, 
instituted under this section, is a ‘“‘judi- 
cial sale.” Interior Securities Co. v. 
Campbell, 55 Mont. 459, 466, 178 Pac. 582. 

If a consent decree is entered in a suit 
to foreclose a mortgage, authorizing the 
receiver appointed therein to make a sale 
of the mortgaged property, a fully ex- 
ecuted contract under such authority 
would constitute a ‘judicial sale,’ not re- 
quiring confirmation to pass title. Interior 
Securities Co. v. Campbell, 55 Mont. 459, 
466, 178 Pac. 582. 

Where a receiver, appointed in a suit 
to foreclose a mortgage, has authority 
under a consent decree entered therein to 
sell the mortgaged property, but exceeds 
his authority in making such sale, specific 
performance of the contract will not be 
granted. Interior Securities Co. v. Camp- 
bell, 55 Mont. 459, 466, 178 Pac. 582. 

Cited or applied as section 6861, Re- 
vised Codes, in Dunne v. Yund, 52 Mont. 
24, 30, 155 Pac. 273; Continental Oil Co. 
v. Jameson, 53 Mont. 466, 469, 164 Pac. 
727. 


Litigation of paramount titles in suits 
for foreclosure of mortgages, see note in 
68 A. 8. R. 354. 

Foreclosure sale as passing title of all 
parties, see note in Ann. Cas. 1914D, 283. 


9468. Surplus money to be deposited in court. If there be surplus 


money remaining after the payment of the amount due on the mortgage, 
lien, or encumbrance, with costs, the court may cause the same to be paid 
to the person entitled to it, and in the meantime may direct it to be a 
ited in court. 


History: En. Sec. 247, p. 186, L. 1867; 
re-en. Sec. 296, p. 92, Cod. Stat. 1871; 
re-en. Sec. 347, p. 136, L. 1877; re-en. Sec. 
347, 1st Div. Rev. Stat. 1879; re-en. Sec. 


359, Ist Div. Comp. Stat. 1887; re-en. Sec. 
1291, C. Civ. Proc. 1895; re-en. Sec. 6862, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 727. 


9469. Proceedings when debt secured falls due at different times. If 
the debt for which the mortgage, lien, or encumbrance is held is not all 
due, as soon as sufficient of the property has been sold to pay the amount 
due, with costs, the sale must cease; and afterward, as often as more 
becomes due, for principal or interest, the court may, on motion, order 


294 


Ch. 38] [9470-9472 


FORECLOSURE OF MORTGAGES, 
more to be sold. But if the property cannot be sold in portions, without 
injury to the parties, the whole may be ordered to be sold in the first 
instance, and the entire debt and costs paid, there being a rebate of inter- 
est where such rebate is proper. 


History: En. Sec. 248, p. 186, L. 1867; 
re-en. Sec. 297, p. 92, Cod. Stat. 1871; 
re-en. Sec. 348, p. 136, L. 1877; re-en. Sec. 
348, 1st Div. Rev. Stat. 1879; re-en. Sec. 


9470. Power of sale. When a mortgage confers a power of sale, either 
upon the mortgagee or any other person, to be executed after a breach of 
the obligation for which the mortgage is a security, either an action may 
be maintained under this chapter to foreclose, or proceedings may be had 
under the provisions of the mortgage. 


Related sections: 8257, 9495. 
History: En. Sec. 1293, C. Civ. Proc. 
1895; re-en. Sec. 6864, Rev. C. 1907. 


360, lst Div. Comp. Stat. 1887; re-en. Sec. 
_1292, C. Civ. Proc. 1895; re-en. Sec. 6863, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 728. 


indebtedness. Muth v. Goddard, 28 Mont. 
237, 252, 72 Pac. 621, 98 Am. St. Rep. 553. 


Foreclosure of mortgage by exercise of 


An attorney in fact, under a general 
power of attorney to sell, convey, and 
mortgage the grantor’s property, may 
secure the payment of his grantor’s debt 
by executing a trust deed conveying the 
grantor’s property, and authorizing the 
trustee or his successor in trust to sell 


power of sale, see note in 92 A. 8S. R. 573. 


Sale under power in mortgage or trust 
deed as affected by inadequacy of price, 
see note in 8 A. L. R. 1001. 

Power of sale in mortgage as power 
coupled with an interest, see notes in 4 


the same in case of non-payment of the Ann. Cas. 58; Ann. Cas. 1918EH, 1021. 


9471. Sale of real estate under power in mortgage—Posting notices. 
Hereafter real estate sold under a power of sale given and contained in a 
mortgage of real estate shall be advertised for sale at least thirty days 
before the date fixed for such sale, in a newspaper in the county in which 
such real estate is situated, and in case there is no newspaper printed and 
published in said county, then by posting notices in at least five con- 
spicuous places in said county, one of which notices must be posted on the 
land so advertised for sale. Two other of said notices must be posted in 
conspicuous places in the township in which said land is situated, one in 
such conspicuous place in said county as will be most likely to give notice 
to all persons interested in said sale, and one of said notices must be posted 
in a conspicuous place at the front door of the county courthouse of the 
county in which said land is located, and in addition to the said publica- 
tion or posting, as hereinbefore provided, notices of such sale must be 
served personally at least thirty days before the date fixed for such sale 
upon the occupant of the property so advertised for sale, and upon the 
mortgagor if within the state of Montana, and upon every person or 
persons having or claiming an interest of record in the said real estate so 
advertised for sale who may be found within the said state of Montana. 

History: En. Sec. 1, Ch. 165, L. 1917. mortgagor of intention to exercise power 
Necessity. of notice by mortgagee to of sale, see note in 11 Ann. Cas. 170. 


9472. Rights of redemption applicable. All of the rights, powers, and 
privileges, concerning the redemption from sales of real estate applicable 
to the sales of real estate under foreclosure proceedings or sales under 
execution, shall be granted and allowed to sales of real estate under and 
by virtue of the power of sale contained in any mortgage or deed of trust 
in this state. 

History: En. Sec. 2, Ch. 165, L. 1917. 
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9473. Allowance of attorneys’ fees—Petition and notice. If the mort- 
gagee shall demand attorney fees in case of the sale of real estate under 
and by virtue of the power of sale contained in any mortgage or deed of 
trust in this state, he shall petition the district court of the county in which 
said real estate, or any part thereof, may be situated to fix the amount of 
such attorney fee, and a copy of such petition shall be served upon all 
parties having or claiming an interest of record in the property to be sold, 
or such of them as may be found within the state, which said copy of said 
petition must be served at least ten days before the day fixed for hearing, 
and notice of the time and place of such hearing shall be served at the 
same time as the copy of said petition is served; such petition shall be 
acted upon by the said district court before the notice of sale by publica- 
tion or posting, as hereinbefore provided for, shall be given. 

History: En. Sec. 3, Ch. 165, L. 1917. 


CHAPTER 39. 


ACTIONS FOR NUISANCE, WASTE, AND WILFUL TRESPASS ON REAL 
PROPERTY. 


Section 9474. Nuisance Defined and Actions for. 


9475. Waste, Actions for. 

9476. Trespass for Cutting or Carrying Off Trees, ete., Action for. 
9477. Measure of Damages in Certain Cases Under the Last Section. 
9478. Damages in Actions for Forcible Entry, ete., May Be Trebled. 


9474, Nuisance defined and actions for. Anything which is injurious 
to health, or indecent, or offensive to the senses, or an obstruction to the 
free use of property, so far as to interfere with the comfortable enjoy- 
ment of life or property, is a nuisance, and the subject of an action. Such 
action may be brought by any person whose property is injuriously 
affected, or whose personal enjoyment is lessened by the nuisance, and by 
the judgment the nuisance may be enjoined or abated, as well as damages 


recovered. 


History: En. Sec. 228, p. 91, Bannack 
Stat.; amd. Sec. 249, p. 187, L. 1867; 
re-en. Sec. 298, p. 93, Cod. Stat. 1871; 
re-en. Sec. 349, p. 137, L. 1877; re-en. Sec. 
349, 1st Div. Rev. Stat. 1879; re-en. Sec. 
361, lst Div. Comp Stat. 1887; re-en. Sec. 
1300, C. Civ. Proc. 1895; re-en. Sec. 6865, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 731. 


It is well settled that defective water- 
pipes become a nuisance when carelessly 
maintained. York v. Steward, 21 Mont. 
515, 520, 55 Pac. 29, 43 L. R. A. 125. 

The use of water by an upper appro- 
priator in such a way as to carry sand, 
gravel, and mining debris over the land 
of a lower proprietor, so as to render it 
valueless, constitutes a nuisance, both at 
common law and under this. section. 
Chessman v. Hale, 31 Mont. 577, 584, 79 
Pac. 254, 3 Ann. Cas. 1038, 68 L. R. A. 
410. 

Under this section, plaintiff in an ac- 
tion for damages for the maintenance of 
a@ nuisance is entitled to a trial by jury 
of his right to damages, although he also 


asks for the equitable relief of injunction 
to restrain the continuance of the acts 
complained of. Cheesman y. Hale, 31 
Mont. 577, 587, 79 Pac. 254, 3 Ann. Cas. 
1038, 68 L. R. A. 410. 

Where a city gives a lease to land owned 
by it, but reserves the use thereof for the 
burial of dead animals, and for the dump- 
ing of garbage, and contracts with the 
lessee to superintend the proper disposi- 
tion of garbage and the burying of dead 
animals, but the lessee fails to do so, and 
the city, having no other place to make 
proper disposition of its garbage and dead 
animals, brings an action for unlawful 
detainer, it is entitled to a temporary 
injunction, pendente lite, restraining the 
lessee from interfering with the city’s use 
of the property, as the result of the les- 
see’s course is the maintenance of a public 
nuisance. City of Bozeman v. Bohart, 42 
Mont. 290, 301, 112 Pac. 388. 

Cited or applied as section 361, First 
Division Compiled Statutes 1887, 22 
Mont. 312, 316, 56 Pac. 358, 74 Am. St. 
Rep. 602, 44 L. R. A. 508. 
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Joinder of parties plaintiff in suits to 
abate nuisances, see note in 71 Am. Dec. 
311. 

Right of tenant to recover damages from 


9475. Waste, actions for. 


NUISANCE, WASTE, AND TRESPASS. 


[9475-9478 


third person for injuries to premises by 
nuisance, see note in 8 A. L. R. 611. 

Action by other than property owner 
for damages by nuisance, see notes in 1 
Ann, Cas. 272; 15 L. R. A. 689. 


If a guardian, tenant for life or years, 


joint-tenant, or tenant in common of real property commit waste thereon, 
any person aggrieved by the waste may bring an action against him 
therefor, in which action there may be judgment for treble damages. 


History: Sec. 6866, Rev. C. 1907. Cal. 
©. Ciy. Proc. Sec. 732. 


Note.—Sections 9475 to 9478 were en- 
acted as sections 229 to 232, p. 91, Ban- 
nack Statutes; re-enacted as sections 250 
to 253, p. 187, Laws of 1867; re-enacted as 
sections 299 to 302, p. 93, Codified Statutes 
1871; re-enacted as sections 350 to 353, 
Laws of 1877; re-enacted as sections 350 
to 353, First Division Revised Statutes 
1879; re-enacted as sections 362 to 365, 


9476. Trespass for cutting or carrying off trees, etc., action for. 


First Division Compiled Statutes 1887; 
re-enacted as sections 1301 to 1304, Code 
of Civil Procedure 1895; re-enacted as 
sections 6866 to 6869, Revised Codes 1907. 


Cited or applied as section 1301, Code 
of Civil Procedure, in Erbes v. Smith, 35 
Mont. 38, 43, 88 Pac. 568. 


Right of cotenant to maintain action 
against tenant in common for committing 
waste, see note in 15 Ann. Cas. 271. 


Any 


person who cuts down or earries off any wood or underwood, tree, or 
timber, or girdles or otherwise injures any tree or timber on the land of 
another person, or on the street or highway in front of any person’s 
house, village or city lot, or cultivated grounds; or on the commons or 
public grounds of any city or town, or on the street or highway in front 
thereof, without lawful authority, is liable to the owner of such land, or 
to such city or town, for treble the amount of damages which may be 


assessed therefor, in a civil action in any court having jurisdiction. 


History: Sec. 6867, Rev. C. 1907. See, 
also, history of Sec. 9475. Cal. C. Civ. 
Proc. Sec. 733. 


This section provides no new remedy for 
the trespasses it specifies. The proceed- 
ings to redress those trespasses are the 
same as the proceedings to redress any 
other private trespass. Its only effect is 
the giving of additional pecuniary relief. 
Morse v. Swan, 2 Mont. 306, 309. 

Treble damages for the cutting of timber 


on plaintiff’s land, and its conversion by 
defendant, are not recoverable under this 
section in an action for wilful and ma- 
licious trespass, in the absence of proof 
of malice, wantonness, or evil design. 
McDonald v. Montana Wood Co., 14 Mont. 
88, 93, 35 Pac. 668, 43 Am. St. Rep. 616. 


Statutory penalties for cutting, destroy- 
ing, or carrying away timber, see note in 
1A. S. R. 496. 


9477. Measure of damages in certain cases under the last section. 
Nothing in the last section authorizes the recovery of more than the just 
value of the timber taken from uncultivated woodland for the repair of a 
publie highway or bridge upon the land, or adjoining it. 

History: Sec. 6868, Rev. C. 1907. See also history of Sec. 9475. Cal. C. Civ. Proc. 


Sec. 734. 


9478. Damages in actions for forcible entry, etc., may be trebled. If 


a person recover damages for a forcible or unlawful entry in or upon, 
or detention of, any building or cultivated real property, judgment may be 
entered for three times the amount at which the actual damages are 
assessed. 


History: 
Sec. 735. 


Sec. 6869, Rev. C. 1907. See also history of Sec. 9475. Cal. C. Civ. Proc. 
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CHAPTER 40. 


ACTIONS TO QUIET TITLE TO REAL PROPERTY AND OTHER PROVISIONS 
RELATING TO ACTIONS CONCERNING REAL ESTATE, 


Section 9479. Actions to Quiet Title—Parties to, and Venue. 

9480. Parties Defendant—Unknown Claimants, 

9481. Notice of Pendency of Action. 

9482. Service of Summons by Publication, When. 

9483. Order for Publication of Summons—Affidavit. 

9484, Affidavit to Show Due Diligence. 

9485. Form of Summons—Publication—When Service Deemed Complete. 

9486. Provisions of Code Applicable. 

9487. Jurisdiction Acquired by Service—Effect of Decree—Evidence to 
Support—Reduction of Testimony to Writing. 

9488. Who Bound by Judgment. 

9489. When Plaintiff Cannot Recover Costs. 

9490. If Plaintiff’s Title Terminates Pending the Suit, What He May Rechte 

) and How Verdict and Judgment to Be. 

9491. When Value of Improvements May Be Allowed as Set-off. ae 

9492. An Order May Be Made to Allow a Party to Survey and Measure the 
Land in Dispute. 

9493. Order—What to Contain and How Served—If Unnecessary Injury Done, 
the Party Surveying to Be Liable Therefor. 

9494. Same—Procedure. 

9495. Mortgage Not Deemed Conveyance, Whatever Its Terms—Recovery of 
Possession by Mortgagee. 

9496. Court May Grant Injunction During Foreclosure or After Sale on 
Execution, Before Conveyance. 

9497. Damages May Be Recovered for Injury to the Property After Sale 
and Before Delivery of Possession. 

9498. Action Not to Be Prejudiced by Alienation Pending Suit. 

9499. Mining Claims—Actions Concerning to Be Governed by Local Rules. 

9500. Adverse Claims Under Acts of Congress. 

9501. Action to Establish Title to Property Granted to Heirs of Deceased 
Entryman, 

9502. Complaint in Such Action—Parties Defendant. 

9503. Affidavit to Be Filed by Plaintiff. 

9504. Summons—Issuance and Form. 

9505. Publication of Summons—Posting. 

9506. Personal Service of Summons—Service by Mail on Nonresidents, 

9507. Jurisdiction Acquired by the Court. 

9508. Time for Appearance by Defendant—Answer. 

9509. Lis Pendens. 

9510. Default Judgment Prohibited—Inquiry for Next of Kin. 

9511. Judgment—Conclusiveness—Recording Copy. 

9512. Rules of Evidence—Depositions. 

9513. Subsequent Action Not to Be Brought Until Certain Proof Made. 

9514. Actions by Executors, Administrators, or Guardians. 

9515. Remedies Cumulative. 


9479. Actions to quiet title—Parties to, and venue. An action may be 
brought and prosecuted to final decree, judgment, or order, by any person 
or persons, whether in actual possession or aot, claiming title to real 
estate, against any person or persons, both known and unknown, who 
claim or may claim any right, title, estate, or interest therein, or lien or’ 
encumbrance thereon, adverse to plaintiff’s ownership, or any cloud upon 
plaintiff’s title thereto, whether such claim or possible claim be present or 
contingent, including any claim or possible claim of dower, inchoate or 
accrued, for the purpose of determining such claim or possible claim, and 
quieting the title to said real estate. All actions brought under this 
section must be brought in the county in which the real estate, or a portion 
thereof, as to which the title is sought to be quieted, is situated. 

Related section: 8733. Stat.; re-en. Sec. 254, p. 188, Ve. 1867; 
History: En. Sec. 233, p. 92, Bannack re-en. Sec. 303, p. 94, Cod. Stat. 1871; 
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re-en. Sec. 354, p. 138, L. 1877; re-en. Sec. 
'354, 1st Div. Rev. Stat. 1879; re-en. Sec. 
366, 1st Div. Comp: Stat. 1887; amd. Sec. 
11310, C. Civ. Proc. 1895; re-en. Sec. 6870, 
Rev. C. 1907; amd. Sec. 1, Ch. 113, L. 1915. 
Cal. C. Civ. Proc. Sec. 738. 


Cited or applied as section 1310, Code of 
Civil Procedure, before amendment, in 
Montana O. P. Co. v. Boston & M. C. C. 
& S. M. Co., 27 Mont. 288, 305, 70 Pace. 
1114; Montana O. P. C. v. Boston & M. 
C. C. & S. M. Co., 27 Mont. 536, 539, 71 
Pac. 1005; Hahn v. James, 29 Mont. 1, 2, 
73 Pac. 965; Hopkins v. Butte Copper 
Co., 29 Mont. 390, 393, 74 Pac. 1081; 
Mares v. Dillon, 30 Mont. 117, 141, 75 


9480. Parties defendant—Unknown claimants. 


QUIETING TITLE. 


[9480-9482 


Pac. 963; Woody v. Hinds, 30 Mont. 
Bop s ede, (One Oo. ee DUrton: Vecisipp, )o0 
Mont. 275, 276, 76 Pac. 563; Merk v. 
Bowery Min. Co., 31 Mont. 298, 309, 78 
Pac. 519; Pollock Min. & Mill. Co. v. 
Davenport, 31 Mont. 452, 453, 78 Pac. 
768; Thornton v. Kaufman, 35 Mont. 181, 
183, 88 Pac. 796; Larson @&. Peppard, 38 
Mont. 128, 132, 99 Pac. 136, 129 Am. St. 
Rep. 630, 16 Ann. Cas. 800; Cottonwood 
Ditch Co. v. Thom, 39 Mont. 115, 119, 101 
Pac. 825, 104 Pac. 281; O’Hanlon v. Ruby 
Gulch Min. Co., 48 Mont. 65, 82, 135 Pace. 
913; Northern Pacific Ry. Co. v. Haus- 
wirth, 49 Mont. 135, 138, 140 Pac. 516; 
Hopkins v. Walker, 244 U. S. 486, 490, 61 
Isao, 1270.57: 0p, Ct. 711, 


In any action brought 


under the preceding section, the plaintiff may join as defendants any or all 
persons, known or unknown, claiming, or who might claim, any right, title, 
estate, or interest in, or lien or encumbrance upon, the real property 
described in the complaint, or any thereof, adverse to plaintiff’s owner- 
ship, or any cloud upon plaintiff’s title thereto, whether such claim or 
possible claim be present or contingent, including any claim or possible 
claim of dower, inchoate or accrued, and including the person or persons 
in possession if the plaintiff is not in possession. If the plaintiff shall 
desire to obtain a complete adjudication of the title to the real estate 
described in the complaint, he may name as defendants all known persons 
who assert or who might assert any claim as in this section above specified, 
and may join as defendants all persons unknown who might make any 
such claim, by adding in the caption of the complaint in such action the 
words, ‘‘and all other persons, unknown, claiming or who might claim 
any right, title, estate, or interest in, or lien or encumbrance upon, the 
real property described in the complaint, or any thereof, adverse to plaim 
tiff’s ownership, or any cloud upon plaintiff’s title thereto, whether such 
claim or possible claim be present or contingent, including any claim or 
possible claim of dower, inchoate or accrued.’’ 
History: En. Sec. 2, Ch. 113, L. 1915. 


9481. Notice of pendency of action. Before any order for the publi- 
eation of summons is granted as hereinafter provided, the plaintiff shall 
file, in the office of the clerk and recorder of each county in which any of 
the property involved in such action is situated, a notice of the pendency 
of such action, signed by the plaintiff or his attorney, which notice shall 
contain the title of the court in which such action is filed, the full caption 
of the cause, a complete description of all the property involved in such 
action,.and a statement of the relief sought by plaintiff. 

History: En. Sec. 2, Ch. 113, L. 1915. 


9482. Service of summons by publication, when. When any defend- 
ant specifically named in such complaint resides out of the state, or has 
departed from the state, or cannot, after due diligence, be found within 
the state, or conceals himself to avoid the service of summons, or when 
anv defendant is a foreign corporation, having no agent for the service of 
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process, nor managing or business agent, cashier, secretary, or other officer 
within the state, or when any defendant is a domestic corporation and 
none of the officers or agents of such corporation, upon whom valid service 
of said corporation can be made, can, after due diligence, be found within 
the state, the plaintiff, upon the return of the summons showing due 
personal ser¥ice within the state upon all defendants specifically named 
in the complaint, other than such as come within the meaning of the fore- 
going provisions of this section, and upon filing with the clerk of said. 
court an affidavit setting forth the facts with reference to any of such 
defendants upon whom personal service of summons within the state 
cannot be made, within the meaning of the foregoing provisions of this 
section, may obtain an order for the service of summons upon such defend- 
ants last mentioned, to be made by publication. 
History: En. Sec. 2, Ch. 113, L. 1915. 


9483. Order for publication of summons—Affidavit. The plaintiff 
may obtain an order for the service of summons upon all unknown claim- 
ants or possible claimants by publication, upon filing with the clerk of 
the court an affidavit showing that he has made diligent search and inquiry 
for all persons who claim, or might claim, any right, title, estate, or 
interest in, or lien, or encumbrance upon, such real property, or any 
thereof, adverse to plaintiff’s ownership, or any cloud upon plaintiff’s 
title thereto, whether such claim or possible claim be present or contingent, 
including any right of dower, inchoate or accrued, and has specifically 
named as defendants in such action all such persons whose names can be 
ascertained. One affidavit and order for service by publication may be 
made to include all defendants, known and unknown, upon whom such 
service is sought, and in such event but one summons shall be published, 
and the same shall be directed to all defendants upon whom such sum- 
mons shall be served by publication; but no order for service by publica- 
tion shall be made until proof of the filing of the notice of the pendeney of 
such action, in accordance with the provisions. of section 9481, has been 
made to the court. 

History: En. Sec. 2, Ch. 113, L. 1915. 


9484. Affidavit to show due diligence. The affidavit provided for in 
the two preceding sections shall clearly show that the necessary facts 
exist, and that the plaintiff has used due diligence in all respects as to 
which due diligence is required in such case by the preceding sections. 
The facts constituting due diligence shall be set out in said affidavit. 

History: En. Sec. 2, Ch. 113, L. 1915; amd. Sec. 1, Ch. 1, L. 1917. | 


9485. Form of summons—Publication—When service deemed complete. 
The summons to be published under the preceding sections shall be in 
substantially the following form: | 

(Title of court and cause.) 

‘“‘The state of Montana to (naming known defendants upon whom 
service by publication is sought), and to all other persons, unknown, 
claiming, or who might claim, any right, title, estate, or interest in, or 
lien or encumbrance upon, the real property described in the complaint, or 
any thereof, adverse to plaintiff’s ownership, or any cloud upon plaintiff’s 


300 


Ch. 40} QUIETING TITLE, [9486, 9487 


title thereto, whether such claim or possible claim be present or contingent, 
including any claim or possible claim of dower, inchoate or accrued, 
- Greeting: 

‘“‘You are hereby summoned to answer the complaint in this action 
which is filed in the office of the clerk of this court, a copy of which is 
herewith served upon you, and to file your answer and serve a copy 
thereof upon the plaintiff’s attorney within twenty days after the service 
of this summons, exclusive of the day of service; and in case of your 
failure to appear or answer, judgment will be taken against you by 
default for the relief demanded in the complaint. 

‘‘This action involves the title to the following described lands, to-wit: 
(Here insert description of land.) 

‘‘The nature of the relief sought by the plaintiff is as follows: (Here 
set forth in concise form character of relief sought.) 

‘* Witness my hand and the seal of said court this ..... da yrole seen: 

‘‘Clerk of the above-entitled court.’’ 

Such summons shall be published at least once in each week for a 
period of six weeks, in some newspaper of general circulation, printed 
and regularly published at least once a week in the county in which the 
action is brought, or, if there is no such newspaper printed in such county, 
then such summons shall be published in like manner, for a like period, in 
the nearest county in which such a newspaper is printed, preference to be 
given, first, to an adjoining county in which any portion of the property is 
situated, if situated in more than one county; and, second, to any adjoin- 
ing county. Service shall be deemed complete on the forty-second day 
after the day of first publication. 

History: En. Sec. 2, Ch. 113, L. 1915. 


9486. Provisions of code applicable. The provisions of sections 9105 
to 9124, inclusive, so far as the same are not in conflict with these sections, 
are hereby made applicable to the action herein provided for. 

History: En. Sec. 2, Ch. 113, L. 1915. 


9487. Jurisdiction acquired by service—Effect of decree—Evidence to 
support—Reduction of testimony to writing. Upon the service of sum- 
mons on all the defendants, known and unknown, in the manner provided 
in the preceding sections, the court in which such action is tried shall have 
jurisdiction to make a complete adjudication of the title to the lands 
-named in the complaint, and the title to which is sought to be quieted, 
including jurisdiction to direct the cancellation of instruments constituting 
clouds upon such title, the execution of conveyances, where it appears that 
any party to such action should execute such conveyance or conveyances, 
the execution of satisfactions of mortgages and other apparent liens upon 
such land, or any part thereof, or the doing of any other act of a personal 
nature necessary to give effect to the rights of the respective parties to 
such action, as the same may be adjudicated by the court. When any 
judgment or decree shall be rendered in such action, for a conveyance, 
release, or acquittance, as above mentioned, and the party or parties 
against whom the judgment or decree shall be rendered do not comply 
therewith, within the time specified in said judgment or decree for such 
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compliance, such judgment or decree shall have the same operation and 
effect, and be as available, as if the conveyance, release, or acquittance had 
been executed conformably to such judgment or decree. Before plaintiff . 
shall be entitled to a decree in such action against any defendant who 
shall not appear therein, he must produce evidence sufficient to prima facie 
entitle him to relief, and relief shall be granted only to the extent to 
which such evidence shall prima facie prove him to be entitled to the 
same; but this provision shall not affect the procedure in or manner of 
trial of such actions as between the plaintiff and any defendant who shall 
appear in such action; and the oral testimony of each witness testifying 
in support of the complaint in such action, as against such defendant who 
shall not appear therein, shall be reduced to writing, subscribed, and sworn 
to by such witness, and the same, together with all depositions and docu- 
mentary evidence produced in support of such complaint, shall be filed in 
such action. : 
History: . En. Sec. 2, Ch. 113, L. 1915. 


9488. Who bound by judgment. Every person made a defendant to 
such action, by name, and every unknown claimant or possible claimant, 
upon whom service has been made by publication, in accordance with the 
preceding sections, and who has not appeared in such action, shall be 
bound by the judgment or decree entered in such action, subject to the 
right of any such defendants to apply for relief in any manner provided 
by the statutes applicable to the case of a defaulting defendant served 
only by publication. 

History: En. Sec. 2, Ch. i113, ‘L. 1915. 


9489. When plaintiff cannot recover costs. If the defendant in such 
action disclaim in his answer any interest or estate in the property, or 
suffer judgment to be’ taken against him without answer, the plaintiff 
shall not recover costs. But in actions which the plaintiff has brought 
under section 2326 of the Revised Statutes of the United States to deter- 
mine an adverse claim, the plaintiff shall recover costs if the defendant 
does not relinquish in the proper United States land office or disclaim in 
writing any interest or estate in the property, within twenty days from 
the filing of said adverse claim in such land office. 


History: Ap. p. Sec. 234, p. 92, Ban-  re-en. Sec. 1311, C. Civ. Proc. 1895; re-en. 
nack Stat.; re-en. Sec. 255, -p. 188, L. - Sec. 6871, Rev. ©. °1907.” Caly CG 
1867; re-en. Sec. 304, p. 93, Cod. Stat. Proc. Sec. 739. 


1871: -re-en., Sec. 355, p. 138; i. 18773 C; f : 
, ‘3 : : ited or applied as section 1311, Code of 
re-en. Sec. 355, 1st Div. Rev. Stat. 1879; Civil Procedure, in Woody v. Hinds, 30 


amd. Sec. 367, 1st Div. Comp. Stat. 1887; Mont. 189. 192: 76° Pac. 
2 ) 5) 29 


9490. If plaintiff’s title terminates pending the suit, what he may 
recover, and how verdict and judgment to be. In an action for the 
recovery of real property, where the plaintiff shows a right to recover at 
the time the action was commenced, but it appears that his right .has 
terminated during the pendency of the action, the verdict and judgment 
must be according to the fact, and the plaintiff may recover damages Lop 
withholding the property. 


History: Sec. 6872, Rev. C. 1907. Cal. Note.—This section and the next were 
C. Civ. Proc. Sec. 740. enacted as sections 235 and 236, p. 92, 
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Bannack Statutes; re-enacted as sections 
256 and 257, p. 188, Laws of 1867; re-en- 
acted as sections 305 and 306, p. 94, Codifled 
Statutes 1871; re-enacted as sections 356 
and 357, p. 138, Laws of 1877; re-enacted 
as sections 356 and 357, First Division 


ACTIONS CONCERNING REAL ESTATE. 


(9491, 9492 


Revised Statutes, 1879; re-enacted as sec- 
tions 368 and 369, First Division Compiled 
Statutes 1887; re-enacted as sections 1312 
and 1313, Code of Civil Procedure 1895; 
re-enacted as sections 6872 and 6873, Re- 
vised Codes 1907. 


9491. When value of improvements may be allowed as set-off. When 
damages are claimed for withholding the property recovered, upon which 
permanent improvements have been made by a defendant, or those under 
whom he claims, holding under color of title adversely to the claim of 
plaintiff, in good faith, the value of such improvements must be allowed as 
a set-off against such damage. 


History: Sec. 6873, Rev. C. 1907. See also history of Sec. 9490. Cal. C. Civ. Proc. 
Sec. 741. 


9492. An order may be made to allow a party to survey and measure 
the land in dispute. The court in which an action is pending for the 
recovery of real property or mining claims, or for damages for an injury, 
or to quiet title, or to determine adverse claims thereto, or a judge thereof, 
may, on motion, upon notice by either party, for good cause shown, grant 
an order allowing to such party the right to enter into or upon the 
property or mining claim, and make survey or measurement thereof, or of 
any tunnels, shafts, or drifts therein, for the purpose of the action, even 
though entry for such purpose has to be made through other lands or 


mining claims belonging to parties to the action. 


History: Ap. p. Sec. 237, p. 92, Ban- 
nack Stat.; re-en. Sec. 258, p. 188, L. 
1867; re-en. Sec. 307, p. 95, Cod. Stat. 
1871; en. Sec. 357, p. 138, L. 1877; re-en. 
Sec. 357, 1st. Div. Rev. Stat. 1879; re-en. 
Sec. 369, 1st Div. Comp Stat. 1887; amd. 
Sec. 1314, C. Civ. Proc. 1895; re-en. Sec. 
6874, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
742. 


The purpose of this section is to enable 
the parties to present the facts of the 
ease to the court, so that it. may intel- 
ligently adjudicate the rights involved. 
‘State ex rel. A. C. M. Co. .v. District 
Court, 25 Mont. 504, 511, 65 Pac. 1020; 
State ex rel. Heinze v. District Court, 26 
Mont. 416, 420, 68 Pac. 794, 946. 

Where the evidence showed the prima 
facie right to a mining claim to be in 
relators, it was error for the district court 
to make an order granting defendant and 
his employees the right to enter and in- 
spect all of relator’s surrounding mines 
for the period of forty days to obtain 
evidence. State ex rel. Anaconda C. M. 
Co. v. District Court, 25 Mont. 504, 511, 
65 Pac. 1020. See, also, Anaconda Cop- 
per Min. Co. v. Pilot Butte Min. Co., 52 
Mont. 165, 179, 156 Pac. 409. 

This section and the following section 
are but declaratory of the inherent power 
of courts of equity and rest upon the 
principle that the parties should be en- 
abled to put the court in possession of all 
the facts touching the controversy, to the 


end that their rights may be properly 
adjudicated. The power of the court un- 
der these sections is limited only by the 
necessities of the pending action. State 
ex rel. Anaconda C. M. Co. v. District 
Court, 26 Mont. 396, 404, 68 Pac. 570, 69 
Pac, 103. 


Under this section an inspection order 
may be granted before the issues are 
framed. State ex rel. Heinze v. District 
Court, 26 Mont. 416, 420, 68 Pac. 794, 946. 


Where the respective parties assert title 
to certain ore bodies, each basing his 
claim on an asserted ownership of the apex 
of a vein, to determine which will neces- 
sitate a following of the vein from the 
surface, the court may properly grant an 
order requiring the owner of the surface 
openings to allow the other party to enter 
such openings for the purpose of survey- 
ing beneath the surface, though the latter 
party had complete maps up to the com- 
mencement of the suit, after which it was 
excluded, and work of removing the ores 
rapidly pushed. State ex rel, Heinze vy. 
District Court, 26 Mont. 416, 421, 68 Pac. 
794, 946. 

The propriety of granting an order of 
inspection and survey under this section 
lies very largely in the discretion of the 
trial court. State ex rel. Heinze v. Dis- 
trict Court, 26 Mont. 416, 421, 68 Pac. 
794, 946. 

Inspection orders should always be lim- 
ited by the necessities of the case. State 
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ex rel. Heinze v. District Court, 26 Mont. 
416, 422, 68 Pac. 794, 946. 

Where, in a suit to determine ownership 
of certain ore bodies, the parties base 
their respective claims on the asserted 
ownership of the apex of a vein, to de- 
termine which will necessitate a following 
of the vein from the surface, an order re- 
quiring the owner of the surface openings 
to allow the other party to enter such 
openings for the purpose of surveying be- 
neath the surface should be limited to 
those openings alone an inspection off 
which is necessary to determine the issues, 
though examination should be allowed of 
all the workings made in pursuit of the 
vein in the direction of the strike, to de- 
termine the continuity of its direction, as 
well as the angle of the dip. State ex rel. 
Heinze v. District Court, 26 Mont. 416, 
423, 68 Pac. 794, 946. 

The granting of a temporary injunction 
does not preclude the issuance of an in- 
spection order. State ex rel. Heinze v. 
District Court, 26 Mont. 416, 423, 68 Pac. 
794, 946. 

The evidence upon which an order of 
inspection and survey is made need go no 
further than would be necessary to sup- 
port a search-warrant in a given case. 
State ex rel. Geyman v. District Court, 
26 Mont. 483, 486, 68 Pac. 861. 

Where the evidence indicates conditions 
to justify a well-grounded belief that the 
adverse party is trespassing upon appli- 
eant’s rights, the order of inspection and 
survey should be made. State ex rel. Gey- 
man v. District Court, 26 Mont. 483, 484, 
68 Pac. 861; State ex rel. Parrott 8. & C. 
Co. v. District Court, 28 Mont. 528, 543, 
73 Pac. 230. 

Where it is made to appear from the 
allegations of the petition, either alone 
or by reference to the complaint, that 
there is good cause to believe that an ex- 
amination of the property will aid the 
parties in the presentation of their case, 
and such allegations are supported by sub- 
stantial evidence, it is sufficient to war- 
rant the making of a proper order of in- 
spection and survey under this section. 
The filing of a petition is not required; a 
motion sufficient to move the discretion of 
the court is all that is required. State ex 
rel. Parrott S. & C. Co. v. District Court, 
28 Mont. 528, 539, 73 Pac. 230. 
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If a stranger, under claim of title, en- 
croaches upon the exterior portions of a 
lode by means of openings of which he has 
the exclusive control, this section grants 
the owner of such exterior portions entry 
through, and a proper inspection and sur- 
vey of, such underground workings of his 
adversary as are necessary to the ascer- 
tainment of the facts necessary to enable 
the owner to protect his rights. State ex 
rel. Parrott S. & C. Co. v. District Court, 
28 Mont. 528, 540, 73 Pac. 230. 


Where the issues do not render neces- 
sary an examination of all of defendant’s 
workings, an order authorizing the plain- 
tiffs to survey all the underground work- 
ings in the entire group of defendant’s 
claims is erroneous. State ex rel. Parrott 
S. & C. Co. v. District Court, 28 Mont. 528, 
541, 73 Pac. 230. 

Where, in an action to determine the 
extralateral rights of the owner of lode 
mining property, it appeared that most 
of the workings in one of defendant’s 
claims could be readily reached through 
plaintiff’s shaft, it was error for the court, 
in granting an order of inspection and 
survey, to allow the plaintiff access to de- 
fendant’s workings exclusively through 
defendant’s shafts, and by means of the 
latter’s appliances. State ex rel. Parrott 
S. & C. Co. v. District Court, 28 Mont. 
528, 542, 73 Pac. 230. 


It was error to allow an inspection of 
defendant’s working, requiring defendant 
to use its appliances to lower and raise 
plaintifi’s agents in making such inspec- 
tion, without providing for the payment 
by plaintiff of the expenses incident there- 
to, upon the presentation of a claim, there- 
for by the defendant. State ex rel. Par- 
rott S. & -C.-Co. v. District Court, 28 
Mont. 528, 542, 73 Pac. 230. 


This section is neither in contravention 
of the “due process of law” clause of the 
federal constitution nor the provision of 
the state constitution prohibiting the tak- 
ing or damaging of private property with- 
out just compensation to the owner. State 
ex rel. Parrott 8. & C. Co. v. District 
Court, 28 Mont. 528, 544, 73 Pac. 230. 


Cited or applied as section 1314, Code 
of Civil Procedure, in May v. Northern 
Pacific Ry. Co., 32 Mont. 522, 535, 81 Pac. 
328, 4 Ann. Cas. 605, 70 L. R. A. 111. 


9493. Order—What to contain and how served—If unnecessary injury 


lone, the party surveying to be liable therefor. 


The order must describe 


the property, and a copy thereof must be served on the owner or occupant; 
and. thereupon such party may enter the property, with necessary sur- 
veyors and assistants, and make such survey and measurement; but if 
unnecessary damage be done to the property, he is hable therefor. 


History: En. Sec. 238, p. 92, Bannack  re-en. Sec. 358, p. 139, L. 1877; re-en. Sec. 
Stat.; re-en. Sec. 259, p. 188, L. 1867; 358, 1st Div. Rev. Stat. 1879; re-en. Sec. 
re-en. Sec. 308, p. 95, Cod. Stat. 1871; 370, 1st Div. Comp. Stat. 1887; re-en. Sec. 
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1315, C. Civ. Proc. 1895; re-en. Sec. 6875, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 743. 


Cited or applied as section 1315, Code 
of Civil Procedure, in State ex rel. Ana- 


eonda C. M. Co. v. District Court, 25 Mont. 
504, 511, 65 Pac. 1020; State ex rel. Ana- 
conda C. M. Co. v. District Court, 26 Mont. 
396, 404, 68 Pac. 570, 69 Pac. 103. 


9494. Same—Procedure. Whenever any person shall have any right 
to or interest in any lead, lode, or mining claim which is in the possession 
of another person, and it shall be necessary for the ascertainment, enforce- 
ment, or protection of such right or interest that an inspection, examina- 
tion, or survey of such lead, mine, lode, or mining claim should be had or 
made; or whenever any inspection, examination, or survey of any such 
lode or mining claim shall be necessary to protect, ascertain, or enforce the 
right or interest of any person in another mine, lode, or mining claim, and 
the person in possession of the same shall refuse, for a period of three 
days after demand therefor in writing, to allow such inspection, examina- 
tion, or survey to be had or made, the party so desiring the same may 
present to the district court, or a judge thereof, of the county wherein the 
mine, lead, lode, or mining claim is situated, a petition, under oath, setting 
out his interest in the premises, describing the same, that the premises are 
in the possession of a party, naming him, the reason why such examina- 
tion, inspection, or survey is necessary, the demand made on the person in 
possession so to permit such examination, inspection, or survey, and his 
refusal so to do. The court or judge shall thereupon appoint a time and 
place for hearing such petition, and shall order notice thereof to be 
served upon the adverse party, which notice shall be served at least one 
day before the day of hearing. On the hearing either party may read 
affidavits or produce oral testimony, and if the court or judge is satisfied 
that the facts stated in the petition are true, he shall make an order for 
an inspection, examination, or survey of the lode or mining claim in ques- 
tion, in such manner, at such time, and by such persons as are mentioned 
in the order. Such person shall thereupon have free access to such mine, 
lead, lode, or mining claim for the purpose of making such inspection, 
examination, or survey, and any interference with such person while acting 
under such order shall be contempt of court. If the order of the court 
is made while an action is pending between the parties to the order, the 
costs of obtaining the order shall abide the result of the action, but all 
costs of making such examination or survey shall be paid by the petitioner. 


History: En. Sec. 8, p. 10, L. 1881; 
re-en. Sec. 376, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 1317, C. Civ. Proc. 1895; re-en. 
Sec. 6876, Rev. C. 1907. 


The authority bestowed by this section 
does not empower the district court to 
grant an order that may be made un- 
just or oppressive, nor does it deprive the 
adverse party of his property without due 
process of law, and is therefore not un- 
constitutional, though it does not require 
the interest of the petitioner to be de- 
fined, and permits such examination be- 
fore the commencement of any action by 
the parties and without bond, as such pro- 
ceeding is in the proper mode of securing 
the best evidence of which the case in its 
nature is susceptible, and though it does 
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not provide for an appeal from such or- 
der, as the proceedings may be reviewed 
by the writ of certiorari. St. Louis Min. 
& Milling Co. v. Montana Co., 9 Mont. 
288, 299, 23 Pac. 510. 

This section is not applicable where the 
petitioner asserts no interest in the prop- 
erty of which inspection is sought, or 
through which entry is necessary to in- 
spect adjoining property. State ex rel. 
Anaconda C. M. Co. v. District Court, 26 
Mont. 396, 405, 69 Pac. 103; State ex rel. 
Anaconda C. M. Co. v. District Court, 26 
Mont. 412, 413, 68 Pac. 570; State ex rel. 
Geyman v. District Court, 26 Mont. 433, 
434, 68 Pac. 797. 


To entitle one under this section to an 
inspection of a claim for the purpose of 


) 
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ascertaining or enforcing his right or in- 
‘terest in another claim, he musi have an 
interest in the first claim, and the right 
of one owning a claim to follow a lode 
having its apex therein into another claim 
is not such an interest in the latter claim 


as to authorize his inspection and survey , 


of it. State ex rel. Anaconda C. M. Co. 
v. District Court, 26 Mont. 396, 405, 69 
Pac. 103. 

Equity has no jurisdiction, independent 
of statute, and in the absence of a suit 
to order inspection of property. State ex 
rel. Anaconda C. M. Co. v. District Court, 
26 Mont. 396, 408, 68 Pac. 570, 69 Pac. 
103. 

It appears that the costs of obtaining 
the order under this section, as well as 
the costs of the survey and inspection, 
should be paid by the petitioner. State 
ex rel. Anaconda C. M. Co. v. District 
Court, 26 Mont. 396, 410, 68° Pac. 570, 69 
Pac. 103. 

In the order granted ander this section, 
the court may provide that all appliances 
in use to facilitate ingress and egress be 
made available to the person making the 
inspection, the additional expense being 
paid by the petitioner: State ex rel. Ana- 
conda CO. M. Co. v. District Court, 26 Mont. 
396, 410, 68 Pac. 570, 69 Pace. 103. 

Inspection should not be granted of a 
mine not described in the petition, and the 
order for inspection and survey of a mine 
for protection of petitioner’s interest 
therein or in another mine should be lim- 
ited to the necessities of the case, and ex- 
plicitly state how far it may go. State 
ex rel. Anaconda C. M. Co. v. District 
Court, 26 Mont. 396, 410, 68 Pac. 570, 69 
Pac. 103. 

Under this section and section 9802, 
fees paid a witness testifying on the hear- 
ing for an order of inspection and survey, 
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fees paid a witness at the hearing of an 
order to show cause, fees for summoning 
such witness, and the expense of prepar- 
ing a map, are prima facie proper items 
of costs. King v. Allen, 29 Mont. 5, 9, 
WO 5h BC, 1107, 

A finding that an inspection and sur- 
vey was necessary to enable a party to 
properly present his case was an adjudica- 
tion of costs attendant on procuring the 
order for the survey. King v. Allen, 29 
Mont. 5, 10, 73 Pac. 1107. 

An order granting an inspection is de- 
fective which fails to provide for the com- 
pensation contemplated by this section. 
State ex rel. Heinze v. District Court, 29 
Mont. 105, 110, 74 Pac. 132. 

An order granting an inspection of the 
underground workings of mining property 
in controversy, which arbitrarily fixed the 
amount to be paid by plaintiff to defend- 
ant for lowering and hoisting plaintiff’s 


agents engaged in such inspection at a. 


certain sum, without hearing any evidence 
as to the actual cost, was erroneous. State 
ex rel. Boston & M. Co. v. District Court, 
30 Mont. 206, 218, 76 Pac. 206. 

An order requiring defendant to use its 
appliances to lower and raise plaintiff’s 
agents in making an inspection of mining 
property, and providing the amount to be 
paid therefor, was not objectionable as 
taking or damaging defendant’s property 
without just compensation. State ex rel. 
Boston & M. Co. v. District Court, 30 
Mont. 206, 219, 76 Pac. 206. 

Cited or applied as section 1317, Code 
of Civil Procedure, in State ex rel. Ana- 
conda C. M. Co. v. District Court, 25 Mont. 
504, 511, 65 Pac. 1020; State ex rel. Par- 
rott S. & C. Co. v. District Court, 28 Mont. 
528, 542, 73 Pac. 230; May v. Northern 
Pacific Ry. Co., 82 Mont. 522, 535, 81 Pae. 
328, 4 Ann. Cas. 605, 70 L. R. A. 111, 


9495. Mcrtgage not deemed conveyance, whatever its terms—Recovery 
of possession by mortgagee. A mortgage of real property shall not be 
deemed a conveyance, whatever its terms, so as to enable the owner of 
the mortgage to recover possession of the real property without a fore- 


elosure and sale. 


When the mortgage confers a power of sale, as men- 


tioned in section 8257 of the Civil Code, possession may be recovered 
according to the terms of the mortgage. 


Related section: 9467. 

History: En. Sec. 239, p. 93, Bannack 
Stat.; re-en. Sec. 260, p. 188, L. 1867; 
re-en. Sec. 309, p. 95, Cod. Stat. 1871; 
re-en. Sec. 359, p. 139, L. 1877; re-en. Sec. 
359, 1st Div. Rev. Stat. 1879; re-en. Sec. 
371, 1st Div. Comp. Stat. 1887; amd. Sec. 
1316, C. Civ. Proc. 1895; re-en. Sec. 6877, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 744. 


For the construction of this section, in 
the form in which it existed prior to the 
adoption of the codes, see Fee v. Swingly, 


6 Mont. 596, 13 Pac. 375; First National 
Bank v. Bell S. & C. Min. Co., 8 Mont. 32, 
19 Pae. 403; Holland v. Board of Com- 


missioners, 15 Mont. 460, 39 Pac. 575, .27 ~ 


L. R. A. 797; Bell Silver etc. Mining Co. 


v. First Nat. Bank of Butte, 156 U. S. - 


470, 39 L. Ed. 497, 15 Sup. Ct. 440. 

Cited or applied as section 6877, Revised 
Codes in Harrington vy. Butte & Superior 
Copper Co., 52 Mont. 263, 278, 157 Pac. 
181; Power Mercantile Co. v. Moore Mer- 
cantile Co., 55 Mont. 401, 406, 177 Pac. 
406. 
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9496. Court may grant injunction during foreclosure or after sale on 


execution, before conveyance. 


The court or judge may, by injunction, 


pon good cause shown, restrain the party in possession from doing any 
act to the injury of real property during the foreclosure of a mortgage 
thereon; or, after a sale on execution, before a conveyance. 


History: En. Sec. 240, p. 93, Bannack 
Stat.; re-en. Sec. 261, p. 188, L. 1867; 
Te-en. Sec. 310, p. 95, Cod. Stat. 1871; 


360, 1st Div. Rev. Stat. 1879; re-en. Sec. 
372, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1318, C. Civ. Proc. 1895; re-en. Sec. 6878, 


Tre-en. Sec. 360, p. 139, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 745. 

9497. Damages may be recovered for injury to the property after 
sale and before delivery of possession. When real property has been sold 
on execution, the purchaser thereof, or any person who may have succeeded 
to his interest, may, after his estate becomes absolute, recover damages for 
injury to the property by the tenant in possession after sale, and before 
possession is delivered under the conveyance. 


History: En. Sec. 262, p. 188, L. 1867; . 
Te-en. Sec. 311, p. 95, L. 1871; re-en. Sec. 
361, p. 139, L. 1877; re-en. Sec. 361, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 373, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1319, 
C, Civ. Proc. 1895; re-en. Sec. 6879, Rev. C. 
1907. Cal. C: Civ. Proc. Sec. 746. 


Cited or applied as section 6879, Revised 
Codes, in Power Mercantile Co. v. Moore 
Mercantile Co., 55 Mont. 401, 466, 177 Pac. 
406. 


9498. Action not to be prejudiced by alienation pending suit. An 
action for the recovery of real property against a person in possession 
cannot be prejudiced by any alienation made by such person, either before 
or after the commencement of the action. 


History: En. Sec. 241, p. 93, Bannack Div. Rev. Stat. 1879; re-en. Sec. 374, 1st 
Stat.; re-en. Sec. 263, p. 188, L. 1867; Div. Comp. Stat. 1887; re-en. Sec. 1320, 
re-en. Sec. 312, p. 95, L. 1871; re-en. Sec. CC. Civ. Proc. 1895; re-en. Sec. 6880, Rev. 
362, p. 139, L. 1877; re-en. Sec. 362, lst C.1907. Cal. C. Civ. Proc. Sec. 747. 


9499. Mining claims—Action concerning to be governed by local rules. 
In actions respecting mining claims, proof must be admitted of the cus- 
toms, usages, or regulations established and in force at the bar or diggings 
embracing such claim; and such customs, usages, or regulations, when 
not in conflict with the laws of this state or the United States, must 
govern the decision of the action. 
Bustory: En. Sec. 363, p. 139, L. 1877; 
re-en. Sec. 363, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 375, lst Div. Comp. Stat. 1887; 
amd. Sec. 1321, C. Civ. Proc. 1895; re-en. 


Sec. 6881, Rev. C. 1907. Cal. C. Civ. Proc. 
See. 748. 


A custom among miners in a certain dis- 
{rict that twenty days’ labor should con- 
stitute one hundred.dollars worth of work 
#s in conflict with section 2324, Revised 


Statutes of the United States, and there- 
fore void; the test being not the number 
of day’s work performed, but the worth 
or reasonable value of the labor performed 
or improvements made. Penn v. Oldhaub- 
er, 24 Mont. 287, 290, 61 Pac. 649. 


Judicial notice of usages and customs 
with respect to mining claims, see note in 
12 Ann. Cas. 433. 


9500. Adverse claims under acts of congress. In an action brought to 
determine the respective rights of claimants to the possession of a mining 
claim or quartz lode, under the provisions of the acts of congress of the 
United States, it is immaterial which party is in possession, and it is 
sufficient to confer jurisdiction upon the court, if it appears from the 
pleadings that the application for a patent has been made and an adverse 
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claim thereto filed and allowed in the proper land office; and the verdict 
or decision must find which party is entitled to the possession of the 


premises in dispute. 


History: En. Sec. 1322, C. Civ. Proc. 
1895; re-en. Sec. 6882, Rev. C. 1907. 


One who has not filed his adverse claim 
under the act of congress cannot intervene 
in an action to determine adverse claims 
to a location, though he claims an interest 
in the premises adverse to plaintiff and 
defendant. Murray v. Polglase, 23 Mont. 
401, 416, 59 Pac. 439. See, also, Poore 
v. Kaufman, 44 Mont. 248, 259, 119 Pace. 
785. 

This section clearly implies that in an 
action to determine an adverse claim to a 
mining location, it is useless for the court 
to proceed to judgment, unless it appears 
that an application for patent has been 
made, and that an adverse claim has been 
filed and allowed in the proper land office. 
Hopkins v. Butte Copper Co., 29 Mont. 
390, 394, 74 Pac. 1081. 

In an action to determine an adverse 
claim to a mining location, the file mark 
on the complaint, not being a part of the 
pleading, was not conclusive evidence of 
the date it was filed for the purpose of 
showing that it was not filed within 
thirty days from the filing of the adverse 
claim. Hopkins v. Butte Copper Co.,, 29 
Mont. 390, 394, 74 Pac. 1081. 

Where the complaint in an action to de- 
termine an adverse claim to a mining loca- 
tion set up the filing of plaintiff’s adverse 
claim, as provided by this section, after 
defendant had applied for a patent, and 
prayed that defendant be required to set 
forth the nature of his claim to the 
ground, and that all adverse claims of de- 
fendant might be determined by the judg- 
ment of the court, and the answer denied 
plaintiff's ownership and possession, and 
prayed that defendant be adjudged to be 
the owner and entitled to possession of the 
premises sued for, the suit was one of 


equitable cognizance, and not an action 
at law. Mares v. Dillon, 30 Mont. 117, 
141, 75 Pac. 963. 

An action under this section proceeds 
to judgment as other actions, and the 
court may permit amendments to the com- 
plaint so as to make it state a cause of 
action, even after the thirty days pre- 
scribed in the federal statute have ex- 
pired. Woody v. Hinds, 30 Mont. 189, 192, 
16° Paced; 

By the adoption of this section, the leg- 
islature recognized the distinction between 
ordinary actions to determine adverse 
claims, authorized by the statute in rela- 
tion to suits to quiet title, and adverse 
claims to determine the right of the con- 
testant to a patent. Thornton v. Kauf- 
man, 35 Mont. 181, 183, 88 Pac. 796. 


This section applies especially to ad- 
verse claims in patent proceedings, and 
seems to contemplate a _ special action, 
equitable in its nature. It has not, how- 
ever, changed the rule of pleading estab- 
lished by previous decisions, and the fact 
of the filing of the claim in the land office 
within the prescribed time and the bring- 
ing of the action within the prescribed 
limitation must be alleged, or the com- 
plaint will not support the judgment. 
Thornton v. Kaufman, 35 Mont. 181, 183, 
88 Pac. 796. 

See Lozar v. Neill et al., 37 Mont. 287, 
96 Pac. 343, on nonsuit and proceedings 
thereafter in adverse suits. 

Cited or applied as section 6882, Revised 
Codes, in O’Hanlon v. Ruby Gulch Min. 
Co., 48 Mont. 65, 82, 135 Pac. 913. 


Adverse possession as mode of acquisi- 
tion of title to mines or minerals, see notes 
in 6 Ann. Cas. 142; Ann. Cas. 1912D, 1199; 
Ann. Cas. 1917E, 641; 13 A. L. R. 372. 


9501. Action to establish title to property granted to heirs of deceased 
entryman. Whenever the government of the United States has heretofore, 


or shall hereafter, grant lands in the state of Montana to the heirs of a 
deceased entryman, any person who claims an. estate of inheritance or 
interest in such lands may bring and maintain an action in rem against 
all the world, in the district court for the county in which such real 
property is situated, to establish his title to such property and to deter- 
mine all adverse claims thereto. Any number of separate parcels of land 
claimed by the plaintiff may be included in the same action. 
History: En. Sec. 1, Ch. 15, L. 1915. 


9502. Complaint in such action—Parties defendant. The action shall 
be commenced by the filing of a verified complaint, in which the parties so 
commencing the same shall be named as plaintiff, and the defendants shall 
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be described as ‘‘ All persons claiming any interest in or lien upon the real 


property herein described, or any part thereof,’’ and shall contain a state- 


ment of the facts enumerated in the preceding section, a particular 
description of such real property, and shall specify the estate, title, or 
interest of the plaintiff therein. 

History: En. Sec. 2, Ch. 15, L. 1915. 


9503. Affidavit to be Sled by plaintiff. At the time of filing the com. 
plaint, the plaintiff shall file with the same his affidavit, fully and explicitly 
setting forth and showing: 

1. The character of his estate, right, title, interest, or claim in the 
property. 

2. Whether or not he has ever made any conveyance of his interest in 
said property, or any part thereof, and if so, when, and to whom. Also 
statement of any and all existing mortgages, deeds of trust, judgments, or 
other liens thereon. 

3. When and where the deceased entryman of said property died, and 
what kin or relationship the claimant bore to the said entryman at the 
time of his death, and the names and residences of any other person who 
is next of kin or entitled to succeed to any portion of the lands, the subject 
of said action, and the names of and residences of all persons who have 
liens upon the property, or any part thereof, adversely to the plaintiff, 
if he knows or has been informed, or has been able to discover any such 
person. If the plaintiff is unable to state any one or more of the matters 
herein required, he shall set forth and show fully and explicitly the 
reasons for such inability. Such affidavit shall constitute a part of the 
judgment-roll. If the plaintiff be a person under guardianship, the 
affidavit shall be made by his guardian. 

History: En. Sec. 3, Ch. 15, L. 1915. 


9504. Summons—Issuance and form. Upon the filing of the com- 
plaint and affidavit, a summons must be issued under the seal of the court, 
which shall contain the name of the court and county in which the action 
is brought, the name of the plaintiff, and the particular description of the 
real property involved, and shall be directed to ‘‘ All persons claiming any 
interest in or lien upon the real property herein described, or any part 
thereof,’’ as defendants, and shall be substantially in the following form: 

fietne district court of the ........ judicial district of the state of 
memmentire in and tor the county of°s.......... soessces , plaintiff, vs. all 
persons claiming any interest in, or lien upon, the real property herein 
described, or any part thereof, defendants. 

The state of Montana to all persons claiming any interest in, or lien 
upon, the real property herein described, or any part thereof, defendants, 
Greeting: 

You are hereby required to appear and answer the complaint of ...... , 
plaintiff, filed with the clerk of the: above-entitled court, within sixty 


days after the first publication of this summons, and set forth what 


interest or lien, if any, you have in or upon that certain real property, or 
any part thereof, situated in the county of ........ , state of Montana, 
particularly described as follows: (Here insert description.) 
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And you are hereby notified that, unless you so appear and answer, 
the plaintiff will apply to the court for the relief demanded in the com- 
plaint, to-wit: (Here insert a statement of the relief so demanded.) 

Witness my hand and the seal of said court this ...... day 0f4. ae ; 
aA AD) PALO Ss 


History: En. Sec. 4, Ch. 15, L. 1915. © 


9505. Publication of summons—Posting. The summons shall be pub- 
lished in a newspaper of general circulation, published in the county in 
which the action is brought. The newspaper in which such publication 
is to be made shall be designated by an order of the court or judge thereof, 
to be signed and filed with the clerk. No other order for the publication 
of the summons shall be necessary, nor shall any affidavit: therefor be 
required, nor need any copy of the complaint be served, except as herein- 
after required. The summons shall be published at least once a week for 
a period of five weeks, and to each publication thereof shall be appended 
a memorandum, signed by the plaintiff’s attorney, in substance as fol- 
lows: ‘‘The following persons are said to claim an interest in, or len 
upon, said property, adverse to plaintiff.’’ (Give names and addresses 
as above provided.) A copy of the summons, together with a copy of 
the foregoing memorandum, shall be posted in a conspicuous place on 
each separate parcel of the property described in the complaint, within 
ten days after the first publication of the summons. 

History: En. Sec. 5, Ch. 15, L. 1915. 


9506. Personal service of summons—Service by mail on nonresidents. 
If the said affidavit discloses the name of any person next of kin or rela- 
tionship to the deceased entryman, or entitled to succeed to any part of 
said property, or the name of a person who claims, or may claim, an 
interest by mortgage, trust deed, judgment, or other lien, the said sum- 
mons shall also be personally served upon such person, if he can be found 
within the state, together with a copy of the complaint and a copy of said 
affidavit, shan the period of the publication of the summons, and to the 
copy of the summons delivered to any such person there shall be appended 
a copy of the memorandum provided in the preceding section. If such 
“person resides out of the state, a copy of the summons, memorandum, 
complaint, and affidavit shall be, within ten days after the first publica- 
tion of the summons, deposited in the United States postoffice, enclosed 
in a sealed envelope, postage prepaid, addressed to such person at the 
address given in the affidavit, or if no address be given therein, then at 
the county seat of the county in which the action was brought. If such 
person resides within the state, and could not, with due diligence, be 
found within the state within the period of the publication of the summons, 
then said notice aforesaid shall be mailed to him, as above provided, 
forthwith upon the expiration of said period of said publication. 

History: En. Sec. 6, Ch. 15, L. 1915. 


9507. Jurisdiction acquired by the court. Upon the completion of the 
publication and posting of the summons, and its service upon and mailing 
to the persons, if any, upon whom it is hereby directed to be so specially 
served, the court shall have full and complete jurisdiction over the plain- 
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tiff and the said property, and of the person of every one having or eclaim- 
' ing any estate, right, title, or interest in or to, or lien upon, such property,: 
or any part thereof, and shall be deemed to have obtained the possession 
and control of said property for the purposes of the action, and shall have 
full and complete jurisdiction to render the judgment therein, which is 
provided for in this act. 

History: En. Sec. 7, Ch. 15, L. 1915. 


9508. Time for appearance by defendant—Answer. At any time 
within the first sixty days from the first publication of the summons, or 
- within such further time, not exceeding thirty days, as the court may for 
good cause grant, any person having or claiming any estate, right, title, or 
interest, in or to, or lien upon, said property, or any part thereof, may 
appear and make himself a party to the action by pleading to the com- 
plaint. All answers must be verified and set forth specifically the kin or 
relationship of the deceased entryman, and the estate, right, title, interest, 
or lien so claimed. 

History: En. Sec. 8, Ch. 15, L. 1915. 


9509. Lis pendens. The plaintiff must, at the time of filing the com- 
plaint, and every defendant to claim or claiming any affirmative relief, 
must, at the time of filing his answer, record in the office of the county 
elerk and recorder of the county in which the property is situated, a notice 
of the pendency of the action, containing the object of the action or the 
defense, and a particular description of the property affected thereby; 
and the recorder shall record the same in a book of the miscellaneous 
records of his office, and make a reference as to the date and time of the 
filing of such notice, and when recorded, to the book and page record 
thereof. 

History: En. Sec. 9, Ch. 15, L. 1915. 


9510. Default judgment prohibited—Inquiry for next of kin. No 
judgment in any such action shall be given by default, but the court 
must require proof of the facts alleged in the complaint and other plead- 
ings, and the court must further make diligent inquiry of the plaintiff 
and all defendants appearing, concerning the next kin of said deceased 
entryman, and upon such examination should any heir be discovered who 
has not been served, or who has not appeared, the court may order such 
heir brought in if necessary for the determination herein provided for. 

History: En. Sec. 10, Ch. 15, L. 1915. 


9511. Judgment—Conclusiveness—Recording copy. The judgment shall 
ascertain and determine the heirship of said deceased entryman, and all 
estates, rights, titles, interests, and claims in and to said property, and 
every part thereof, whether the same be legal or equitable, present or 
future, vested or contingent, or whether the same consists of mortgages 
or liens of any description, and shall be binding and conclusive upon 
every person who, at the time of the commencement of the action, had or 
claimed to have any estate, right, title, or interest in or to said property, 
or any part thereof, and upon every person claiming under him by title 
subsequent to the commencement of the action. A certified copy of the 
judgment in such action shall be recorded in the office of the recorder of 
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the county in which said action was commenced, and any party, or the 
successor in interest of any party to said action, may at his option file for 
record in the office of the recorder of such county the entire judgment- 
roll in said action. 

History: En. Sec. 11, Ch. 15, L. 1915. 


9512. Rules of evidence—Depositions. Except as herein otherwise 
provided, all the provisions and rulings of law relating to evidence, plead- 
ing, practice, new trials, and appeals, applicable to other civil actions, 
shall apply to the actions hereby authorized. 

At any time after the issuance of the summons, any party to the action 
may take depositions therein in conformity to law, upon notice to the 
adverse party sought to be bound by such depositions, and who have 
appeared in the action, if any, and upon notice filed with the clerk. The 
depositions may be used by any party against any other party giving or 
receiving the notice (except the clerk), subject to all just exceptions. 

History: En. Sec. 12, Ch. 15, L. 1915. 


9518. Subsequent action not to be brought until certain proof made. 
Whenever judgment in an action hereby authorized shall have been 
entered, as to any real property, no other action relative to the same 
property, or any part thereof, maintained under this act, shall be tried 
until proof shall first have been made to the court that all persons who 
appeared in the first action, or their successors in interest, have been 
personally served with the papers mentioned in section 9506, either: within 
or without this state, more than one month before the time to plead 
expired. 

History: En, Sec. 13, Ch. 15, L. 1915. 7 


9514. Actions by executors, administrators, or guardians. .An exec- 
utor, administrator, or guardian, or other person claiming an interest by 
deed of conveyance or otherwise, may maintain, as plaintiff, and may 
appear and defend in the action herein provided for. 

History: En. Sec. 14, Ch. 15, L. 1915. 


9515. Remedies cumulative. The remedies provided for by this act 
shall be deemed cumulative, and in addition to any other remedy now 
or hereafter provided by law for quieting or establishing title to real 


property. 
History: En. Sec. 14, Ch. 15, L. 1915, 


CHAPTER 41. 
ACTIONS FOR THE PARTITION OF REAL ESTATE. 


Section 9516. Who May Bring Actions for Partition. 
9517. Actions by Infant. 
9518. Who Must Be Parties. 
9519. Who May Be Parties. : 
9520. What Complaint to Contain. 4 
9521. Lienholders Net of Record Need Not Be Made Parties, 
9522. Lis Pendens to Be Filed. 
9523. Summons—How Directed. 
9524. Unknown Parties—How Served. 
9525. Answer of Defendants. 
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9526. Title of Parties May Be Tried. 

9527. Determination of Title—Rights of Unknown Parties, Proof of. 

9528. Partial Partition. 

9529. Lienholders as Parties. 

9530. Lienholders Must Be Notified. 

9531. Court May Order Partition. 

9532. Lots and Subdivisions. 

9533. Death and Insanity. 

9534. Partition According to Rights of Parties. 

9535. Improvements of a Tenant in Common. 

9536. Referees Must Make Report. 

9537. Judgment Upon Confirmation of Report—Upon Whom to 
Be Conclusive. 

9538. Judgment Does Not Affect Tenant for Years, 

9539. Expenses Apportioned. 

9540. Lien on Undivided Interest. 

9541. Estate for Years or for Life. 

9542. Application of Proceeds of Encumbered Property. 

9543. Other Securities. 

9544. Proceeds of Sale, Disposition of. 

9545. When Paid Into Court. 

9546. Sales Must Be at Public Auction. 

9547. Court Must Direct Terms of Sale. 

9548. Referees May Take Security for Purchase-Money. 

9549. Tenants Must Receive Compensation. 

9550. Court May Fix Same. 

9551. Court Must Protect Unknown Tenants. 

9552. Ascertainment of Future Contingent or Vested Interests. 

9553. Terms of Sale. 

9554. Who May Not Be Purchasers. 

9555. Report of Sale to Court. 

9556. If Confirmed, Conveyances May Be Executed. 

9557. If Lienholder Become Purchaser. 

9558. Conveyances Must Be Recorded and Will Be a Bar Against 
Parties. 

9559. Proceeds of Sale Belonging to Parties Unknown—How 
Invested. 

9560. Investment Made in Name of Clerk. 

9561. Securities in Name of Parties. 

9562. Duty of Clerk in Making Investments. 

9563. Compensation May Be Adjudged in Certain Cases, 

9564. Share of Infant May Be Paid Guardian. 

9565. Share of Insane Person May Be Paid to Guardian. 

9566. Guardian May Consent to Partition Without Action. 

9567. Sale of Dower Interest. 

9568. Same. 

9569. Married Woman May Release Her Interest. 

9570. Costs of Partition a Lien on the Several Shares. 

9571. One Referee May Be Appointed, When. 

9572. Expenses of Previous Litigation Allowed. 

9573. Abstract—When Cost of Allowed. 

9574. Abstract—How Made and Verified. 

9575. Interest on Disbursements—When Allowed. 


9516. Who may bring actions for partition. When several cotenants 
hold and are in possession of real property as joint-tenants or tenants in 
common, in which one or more of them have an estate of inheritance, or 
for life or lives, or for years, an action may be brought by one or more 
of such persons for a partition thereof, according to the respective rights 
of the persons interested therein, and for a sale of such property, or a part 
thereof, if it appears that a partition cannot be made without a great 
prejudice to the owners. 


History: En. Sec. 492, p. 140, Bannack _ re-en. Sec. 364, p. 139, L. 1877; re-en. Sec. 
Stat.; re-en. Sec. 264, p. 190, L. 1867; 364, ist Div. Rev. Stat. 1879; re-en. Sec. 
re-en. Sec. 313, p. 97, Cod. Stat. 1871; 377, 1st Div. Comp. Stat. 1887; re-en. Sec. 
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1340, C. Civ. Proc. 1895; re-en. Sec. 6883, 


Rev. C. 1907. Cal. C, Civ. Proc. Sec. 752. 


In actions for the partition of real prop- 
erty, the defendant is not required to 
plead facts sufficient to constitute a coun- 
terclaim in order to obtain affirmative re- 
lef. In such actions the plaintiffs must 
set out specifically and particularly, so 
far as may be known to them, the inter- 
ests of all persons in the property; the 
defendants must set forth in their answers 
fully and particularly the origin, nature, 
and extent of their respective interests. 
The rights of all parties may be put in 
issue, tried, and determined. An answer 
stating the matters required to be pleaded 
by the statute will, when established, en- 
title the defendants to full relief. State 
ex rel. Cornue v. Lindsay, 24 Mont. 352, 
357, 61 Pac. 883. 

An action for partition is a_ special 
statutory proceeding. The statute must 
be looked to for the authority to bring the 
action, and for the procedure to be fol- 


ACTIONS IN PARTICULAR CASES, 


[Part LIT 


lowed both in bringing the action and 
after it is instituted. Hurley v. O’Neill, 
31 Mont. 595, 600, 79 Pac. 242. 


For text treatment of “Partition,” see 
Cal. Jur. and 20 R. C. L. 714. 


Right to partition by tenant in common 
of life estate only, see note in 11 Ann. 
Cas. 1040. 

Right to partition between life tenant 
and remainderman, see note in L. R. A. 
1918D, 454. 

Right of remainderman or reversioner 
to partition of property, see note in 21 
Ann. Cas. 264. 

Right to partition of undivided inter- 
ests, held respectively in fee and in life 
estate with remainder, see note in 12 
A. L. BR. 644. 

Right of spouse to maintain action for 
partition of estate by entirety, see notes 
in Ann. Cas. 1913EH, 888; 30 L. R. A. 335. 


Right of dowress to partition of prem- 
‘ises, see note in 19 Ann. Cas. 810. 


9517. Actions by infant. An action for the partition of real property 


shall not be brought by an infant, except by the written authority of the 
district judge of the county in which the property, or a part thereof, is 
situated. The authority shall not be given unless the district judge is 
satisfied, by affidavit or other competent evidence, that the interests of 
the infant will be promoted by bringing the action. A judgment for a 
partition shall not be rendered in such an action unless the court is 
satisfied that the interests of the infant will be promoted thereby, and 
that fact is expressly recited in the judgment. A guardian ad litem for 
an infant party, in an action for partition, can be appointed only by the 
court or judge, and must give an undertaking in a sum fixed by the judge 
for the faithful discharge of his trust, which undertaking must be approved 
by the judge and filed with the clerk. 
History: En. Sec. 1341, C. Civ. Proc. 1895; re-en. Sec. 6884, Rev. C. 1907. 


9518. Who must be parties. Every person having an undivided share, 
in possession or otherwise, in the property, as tenant in fee, for life, or for 
years; every person entitled to the reversion, remainder, or inheritance 
of an undivided share, after the determination of a particular estate 
therein; every person who, by any contingency, contained in a devise, 
or grant, or otherwise, is or may become entitled to a beneficial interest 
in an undivided share thereof; every person having an inchoate right of 
dower in an undivided share in the property; and every person having a 
right of dower in the property, or any part thereof, which has not been 
admeasured, must be a party to an action for partition. But no person, 
other than a joint-tenant or a tenant in common of the property, shall be 
a plaintiff in the action. 


History: En. Sec. 1342, C. Civ. Proc. 
1895; re-en. Sec. 6885, Rev. C. 1907. 


The wife of a defendant tenant in com- 
mon, having an inchoate right of dower 


in an undivided share of the property, is 
an indispensable party to a suit for par- 
tition. Hurley v. O’Neill, 31 Mont. 595, 
601, 79 Pac. 242, 
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9519. Who may be parties. The plaintiff may, at his election, make a 
tenant in dower, for life or for years, of the entire property, or a creditor, 
or other person having a lien or interest which attaches to the entire 
property, a defendant in the action. In that case the final judgment may 
either award to such a party his or her entire right and interest, or the pro- 
ceeds thereof, or may reserve and leave unaffected his or her right or 
interest, or any portion thereof. A person specified in this section who is 
not made a party is not affected by the judgment in: the action. 

History: En. Sec. 1343, C. Civ. Proc. Cited or applied as section 1343, Code 


1895; re-en. Sec. 6886, Rev. C. 1907. of Civil Procedure, in Hurley v. O’Neill, 
31 Mont. 395, 600, 79 Pac. 242. 


9520. What complaint to contain. The interests of all the persons 
in the property, whether such persons be known or unknown, must be set 
forth in the complaint specifically and particularly, as far as known to the 
plaintiff; and if one or more of the parties, or the share or quantity of 
interest of, any of the parties, be unknown to the plaintiff, or be uncertain 
or contingent, or the ownership of the inheritance depend upon the exee- 
utory devise, or the remainder be a contingent remainder, so that such 
parties cannot be named, that fact must be set forth in the complaint. 


History: En. Sec. 493, p. 140, Bannack 1344, C. Civ. Proc. 1895; re-en. Sec. 6887, 
Stat.; re-en. Sec. 265, p. 190, L. 1867; Rev. C. 1907. Cal. C. Civ. Proc. Sec. 753. 
re-en. Sec. 314, p. 97, Cod. Stat. 1871; 
re-en. Sec. 365, p. 139, L. 1877; re-en. Sec. Cited or applied as section 1344, Code 
365, 1st Div. Rev. Stat. 1879; re-en. Sec. of Civil Procedure, in Hurley v. O’Neill, 
378, 1st Div. Comp. Stat. 1887; re-en. Sec. 31 Mont. 395, 600, 79 Pac. 242. 


9521. Lienholders not of record need not be made parties. No person 
having a conveyance of or claiming a lien on the property, or some part 
of it, need be made a party to the action, unless such conveyance or lien 
appear of record. 


History: En. Sec. 266, p. 190, L. 1867; Sec. 379, lst Div. Comp. Stat. 1887; re-en. 
re-en. Sec. 315, p. 97, Cod. Stat. 1871; Sec. 1345, C. Civ. Proc. 1895; re-en. Sec. 
re-en. Sec. 366, p. 140, L. 1877; re-en. 6888, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 366, 1st Div. Rev. Stat. 1879; re-en. 754. 


9522. Lis pendens to be filed. Immediately after filing the complaint 
in the district court, the plaintiff must file in the office of the county clerk 
of the county, or of the several counties in which the property is situated, 
a notice of the pendency of the action, containing the names of the parties 
so far as known, the object of the action, and a description of the prop- 
erty to be affected thereby. From the time of filing such notice, all 
persons shall be deemed to have notice of the pendency of the action. 


Related section: 9109. 367, 1st Div. Rev. Stat. 1879; re-en. Sec. 

History: En. Sec. 495, p. 141, Bannack 380, 1st Div. Comp. Stat. 1887; amd. Sec. 
Stat.; re-en. Sec. 267, p. 190, L. 1867; 1346, C. Civ. Proc. 1895; re-en. Sec. 6889, 
re-en. Sec. 316, p. 97, Cod. Stat. 1871; Rev. C. 1907. Cal. C. Civ. Proc. Sec. 755. 
re-en. Sec. 367, p. 140, L. 1877; re-en. Sec. 


9523. Summons—How directed. The summons must be directed to 
all the joint-tenants and tenants in common, and all persons having an 
interest in, or any liens of record by mortgage, judgment, or otherwise, 
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upon the property, or upon any particular portion thereof, and generally 
to all persons unknown who have or claim any interest in the property. 


History: En. Sec. 496, p. 141, Bannack 
Stat; re-en. Sec. 268, p. 190, L. 1867; re-en. 
Sec. 317, p. 97, Cod. Stat. 1871; re-en. Sec. 
868, p. 140, L. 1877; re-en. Sec. 368, 1st 


Div. Rev. Stat. 1879; re-en. Sec. 381, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1347, 
C. Civ. Proc. 1895; re-en. Sec. 6890, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 756. 


9524. Unknown parties—How served. If a party having a share or 
interest is unknown, or any one of the known parties resides out of the 
state, or cannot be found therein, and such fact is made to appear by 
affidavit, the summons may be served on such absent or unknown party 
by publication, as in other cases. When publication is made, the sum- 
mons, as published, must be accompanied by a general statement of the 
nature of the action, and a brief description of the property which is 
the subject of the action. 


History: En. Sec. 497, p. 141, Bannack 
Stat; re-en. Sec. 269, p. 191, L. 1867; re-en. 
Sec. 318, p. 98, Cod. Stat. 1871; re-en. Sec. 
369, p. 140, L. 1877; re-en. Sec. 369, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 382, 1st 
Div. Comp. Stat. 1887; amd. Sec. 1348, 


C. Civ. Proc. 1895; re-en. Sec. 6891, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 757. 


Validity of service of process by publi- 
cation in action for partition, see note in 
Ann, Cas. 1916E, 1002. 


9525. Answer of defendants. The defendants who have been per- 
sonally served with the summons and a copy of the complaint, or who 
have appeared without such service, must set forth in their answers, fully 
and particularly, the origin, nature, and extent of their respective interests 
in the property; and if such defendants claim a lien on the property by 
mortgage, judgment, or otherwise, they must state the original amount. 
and date of the same, and the sum remaining due thereon; also, whether 
the same has been secured in any other way or not; and, if secured, the 
nature and extent of such security, or they are deemed to have waived 
their right to such lien. 


History: En. Sec. 498, p. 141, Bannack Div. Rev. Stat. 1879; re-en. Sec. 383, 1st 
Stat.; amd. Sec. 270, p. 191, L. 1867: re-en. Div. Comp. Stat. 1887: amd. Sec. 1349, 
Sec. 319, p. 98, Cod. Stat. 1871; re-en. Sec. CC. Civ. Proc. 1895; re-en. Sec. 6892, Rev.. 
370, p. 141, L. 1877; re-en. Sec. 370, 1st OC. 1907. Cal. C. Civ. Proc. Sec. 758. 


9526. Title of parties may be tried. The right of the several parties, 
plaintiff as well as defendant, may be put in issue, tried, and determined 
in such action. The title or interest of the plaintiff in the property, as 
stated in the complaint, may be. controverted by the answer. The title or 
interest of any defendant in the property, as stated in the complaint, may 
also be controverted by his answer, or the answer of any other defendant; 
and the title or interest of any defendant, as stated in his answer, may be 
controverted by the answer of any other defendant, and the issues joined 
as prescribed in sections 9125 to 9192 of this code, which may be tried 
before a jury if the court so direct. 


History: Ap. p. Sec. 499, p. 141, Ban- 
nack Stat; re-en. Sec. 271, p. 191, L. 1867; 
re-en.- Sec. 320, p. 98, Cod. Stat. 1871; 
re-en. Sec. 371, p. 140, L. 1877; re-en. Sec. 


371, 1st Div. Rev. Stat. 1879; re-en. Sec. 
384, 1st Div. Comp. Stat. 1887; en. Sec. 
1350, C. Civ. Proc. 1895; re-en. Sec. 6893, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 759. 


9527. Determination of title—Rights of unknown parties, proof of. 


When a sale of the premises is necessary, the title must be ascertained by 
proof to the satisfaction of the court, before the judgment of sale can be 
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made; and where service of the summons has been made by publication, 
like proof must be required of the right of the absent or unknown parties, 
before such judgment is rendered; except where there are several 
unknown parties having an interest in the property, their rights may be 
considered together in the action, and not as between themselves. 


History: En. Sec. 1351, C. Civ. Proc. Validity and effect of a judgment in 
1895; re-en. Sec. 6894, Rev. C. 1907. partition against parties, designated as 

Note.—Same history as preceding sec- unknown, see note in L. BR. A. 1918F, 609. 
tion down to 1895. 


9528. Partial partition. Whenever from any cause it is, in the opinion 
of the court, impracticable or highly inconvenient to make a complete 
partition, in the first instance, among all the parties in interest, the court 
may first ascertain and determine the shares or interest respectively held 
by the original cotenants, and thereupon adjudge and cause a partition 
to be made, as if such original cotenants were the parties and sole parties 
in interest, and the only parties to the action, and thereafter may proceed 
in like manner to adjudge and make partition separately of each share or 
portion so ascertained and allotted, as between those claiming under the 
original tenant to whom the same shall have been so set apart, or may 
allow them to remain tenants in common thereof, as they may desire. 


History: En. Sec. 272, p. 191, L. 1867; 1st Div. Comp. Stat. 1887; re-en. Sec. 1352, 
re-en. Sec. 321, p. 98, Cod. Stat. 1871; re-en. C. Civ. Proc. 1895; re-en. Sec. 6895; Rev. 
Sec. 372, p. 141, L. 1877; re-en. Sec. 372, C. 1907. Cal. C. Civ. Proc. Sec. 760. 
ist Div. Rev. Stat. 1879; re-en. Sec. 385, 


9529. Lienholders as parties. If it appears to the court, by the cer- 
tificate of the clerk of the court and county clerk, or by the sworn or 
verified statement of any person who may have examined or searched the 
records, that there are outstanding liens or encumbrances of record upon 
such real property, or any part or portion thereof, which existed and were 
of record ‘at the time of the commencement of the action, and the persons 
holding such liens are not made parties to the action, the court must 
either order such persons to be made parties to the action, by an amend- 
ment or supplemental complaint, or appoint a referee to ascertain whether 
or not such liens or encumbrances have been paid, or if not paid, what 
amount remains due thereon, and their order among the liens or encum- 
brances severally held by such persons and the parties to the action, and 
whether the amount remaining due thereon has been secured in any 
manner, and, if secured, the nature and extent of the security. 


History: Ap. p. Sec. 501, p. 142, Ban- 1353, C. Civ. Proc. 1895; re-en. Sec. 6896, 
Rack estat: en, Sec. 273, p. 191, Ib. 1867; Rev. C..1907. Cal. C. Civ. Proc. Sec. 761. 
re-en. Sec. 322, p. 98, Cod. Stat. 1871; 
re-en, Sec. 373, p. 142, L. 1877; re-en. Sec. Cited or applied as section 1353, Code 
373, 1st Div. Rev. Stat. 1879; re-en. Sec. of Civil Procedure, in Hurley v. O’Neill, 
386, 1st Div. Comp. Stat. 1887; re-en. Sec. 31 Mont. 395, 600, 79 Pac. 242. 


9530. lLienholders must be notified. The plaintiff must cause a notice 
to be served, a reasonable time previous to the day for appearance before 
the referee appointed, as provided in the last section, on each person hay- 
ing outstanding lens of record, who is not a party to the action, to appear 
before the referee at a specified time and place, to make proof, by his own 
affidavit or otherwise, of the amount due, or to become due, contingently 
or absolutely thereon. In case such person be absent, or his residence be 
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unknown, service may be made by publication or notice to his agents, 


under the direction of the court, in such manner as may be proper. 


The 


report of the referee thereon must be made to the court, and must be con- 
firmed, modified, or set aside, and a new reference ordered, as the justice 


of the case may require. 


History: Sec. 6897, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 762. 

Note.—Sections 9530 and 9531 were en- 
acted as sections 502 and 503, p. 142, Ban- 


nack Statutes; re-enacted as sections 274 
and 275, p. 192, Laws of 1867; re-enacted 


Statutes 1871; re-enacted as sections 374 
and 375, p. 142, Laws of 1877; re-enacted 
as sections 374 and 375, First Division 
Revised Statutes 1879; re-enacted as sec- 
tions 1354 and 1355, Code of Civil Pro- 
cedure 1895; re-enacted as sections 6897 
and 6898, Revised Codes 1907. 


as sections 323 and 324, p. 99, Codified 


9531. Court may order partition. If it be alleged in the complaint 
and established by evidence, or if it appear by the evidence without such 
allegation in the complaint, to the satisfaction of the court, that the 
property or any part is so situated that the partition cannot be made 
without great prejudice to the owners, the court may order a sale thereof; 
otherwise, upon the requisite proofs being made, it must order a partition 
according to the respective rights of the parties. as ascertained by the 
court, and appoint three referees therefor, and must designate the portion 
to remain undivided for the owners whose interests remain unknown, or 
are not ascertained. 


History: Sec. 6898, Rev. C. 1907. See 
also history of Sec. 9530. Cal. OC. Civ. 
Proc. Sec. 763. 


Where property is so situated that par- 


9532. Lots and subdivisions. When the site of an incorporated city or 
town is included within the exterior boundaries of the property to be 
partitioned, on said fact being established by evidence, the following 
proceedings shall be had: The court shall thereupon direct the referees 
to survey and appraise the entire property to be partitioned by actual lots 
and subdivisions then existing in the actual possession of the several 
tenants in common, exclusive of the value of improvements thereon, first 
setting apart necessary portions of the property for ways, roads, and 
streets, as in section 9534 of this code provided, and to report such survey 
and separate appraisement on each lot and subdivision to the court. The 
court may confirm, change, modify, or set aside the report in whole or in 
part, and if necessary appoint new referees. When, after the final con- 
firmation of the report of such survey and appraisement, it shall appear 
by evidence to the satisfaction of the court that an equitable partition of 
the whole property is impracticable, and a sale of the site of such city, 
town, or. any portion thereof, will be for the best interests of the owners 
of the whole property, it shall order a sale thereof; provided, that within 
sixty days thereafter any tenant in common, or tenants in common, having 
improvements erected on any town or city lot or subdivision included in 
such order of sale, shall have the prior right to purchase the same at such 
appraised valuation, and pay into court the amount so appraised as the 
value thereof, and upon such payment the title shall vest in such purchaser 
or purchasers, and the court shall cause to be executed by said referees a 
deed for such lot or subdivision in fee and in severalty to such purchaser 
or purchasers; such further proceedings shall then be had as to the 
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remainder of the property, and the money so paid to the court, as by this 
chapter provided. 
History: En. Sec. 1356, C. Civ. Proc. 1895; re-en. Sec. 6899, Rev. C. 1907. 


9533. Death and insanity. If, during the pendency of the action, any 
of the parties die or become insane or otherwise incompetent, the proceed- 
ings shall not for that cause be delayed or suspended, but the attorney 
who has appeared for such party may continue to represent such interest ; 
and in case any such party has not appeared by an attorney, the court shall 
appoint an attorney to represent the interest which was held by such 
party, until his heirs or legal representatives, or successors in interest, 
shall have appeared in the action; and an attorney so appointed shall be 
allowed by the court a reasonable compensation for his services, which may 
be taxed as costs against the share or interest represented by such attor- 
ney, and may be adjudged a lien thereon, in the discretion of the court. 

History: En. Sec. 1357, C. Civ. Proc. 1895; re-en. Sec. 6900, Rev. C. 1907. 


9534. Partition according to rights of parties. In making partition 
the referees must divide the property and allot the several portions thereof 
to the respective parties, quality and quantity relatively considered, accord- 
ing to the respective rights of the parties as determined by the court, 
pursuant to the provisions of this chapter, designating the several portions 
by proper landmarks, and may employ a surveyor, with the necessary 
assistants, to aid them. Before making partition or sale, the referees 
may, whenever it will be for the advantage of those interested, set apart 
a portion of the property for a way, road, or street, and the portion so 
set apart shall not be assigned to any of the parties or sold, but shall 
remain an open and public way, road, or street, unless the referees shall 
set the same apart as a private way for the use of the parties interested, 
or some of them, their heirs and assigns, in which ease it shall remain such 
private way. Whenever the referees have laid out on any tract of land 
roads sufficient, in the judgment of said referees, to accommodate the 
publie and private wants, they shall report that fact to the court, and upon 
the confirmation of their report all other roads on said tract shall cease 
to be public highways. 

History: Ap. p. Sec. 504, p. 143, Ban- 376, 1st Div. Rev. Stat. 1879; re-en. Sec. 
nack Stat; re-en. Sec. 276, p. 192, L. 1867; 389, 1st Div. Comp. Stat. 1887; en. Sec. 


re-en. Sec. 325, p. 99, Cod. Stat. 1871; 1358, C. Civ. Proc. 1895; re-en. Sec. 6901, 
re-en. Sec. 376, p. 143, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 764. 


9535. Improvements of a tenant in common. Whenever it shall 
appear, in an action for the partition of lands, that one or more of the 
tenants in common, being the owner of an undivided interest in the tract 
of land sought to be partitioned, has sold to another person a specific 
tract by metes and bounds out of the common land, and executed to the 
purchaser a deed of conveyance, purporting to convey the whole title to 
such specific tract to the purchaser in fee and in severalty, the land 
described in such deed shall be allotted and set apart in partition to such 
purchaser, his heirs or assigns, or in such other manner as shall make such 
deed effectual as a conveyance of the whole title to such segregated 
parcel, if such tract or tracts of land can be so allotted or set apart without 
material injury to the rights and interests of the other cotenants who may 
not have joined in such conveyance; provided, that in all cases the court 
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shall direct the referees, in making partition of land, to allot the share 
of each of the parties owning an interest in the whole or in any part of the 
premises sought to be partitioned, and to locate the share of each cotenant 
so as to embrace as far as practicable the improvements made by such 
cotenant upon the property, and the value of the improvements made by 
the tenants in common must be excluded from the valuation in making 
allotments, and the land must be valued without regard to such improve- 
ments, in case the same can be done without material injury to the rights 
and interests of the other tenants in common owning such land. 
History: En Sec. 1359, ©. Civ. Proc. ments made by tenant in common, see note 
1895; re-en. Sec. 6902, Rev. C. 1907. in 1 A. L. R. 1189. 
Allowance for improvements in parti- 
Adjustment on partition of improve-_ tion of property, see notes in 62 Am. Dec. 
484: 81 A. S. R. 185. 

9536. Referees must make report. The referees must make a report 
of their proceedings, specifying therein the manner in which they executed 
their trust, and describing the property divided, and the shares allotted to 
each party, with a particular description of each share. 


History: En. Sec. 505, p. 143, Bannack Div. Rev. Stat. 1879; re-en. Sec. 390, 1st 
Stat; re-en. Sec. 277, p. 192, L. 1867; re-en. Div. Comp. Stat. 1887; re-en. Sec. 1360, 
Sec. 326, p. 99, Cod. Stat. 1871; re-en. Sec. CC. Civ. Proc. 1895; re-en. Sec. 6903, Rev. 
377, p. 143, L. 1877; re-en. Sec. 377, 1st OC. 1907. Cal. C. Civ. Proc. Sec. 765. 


9537. Judgment upon confirmation of report—Upon whom to be con- 
clusive. The court may confirm, change, modify, or set aside the report, 
and if necessary appoint new referees. Upon the report being confirmed, 
judgment must be rendered that such~partition be effectual forever, 
which judgment is binding and conclusive: 

1. On all persons named as parties to the action, and their legal repre- 
sentatives, who have at the time any interest in the property divided, or 
any part thereof, as owners in fee or as tenants for life or for years, or 
as entitled to the reversion, remainder, or the inheritance of such prop- 
erty, or any part thereof, after the determination of a particular estate 
therein, and who by any contingency may be entitled to a_ beneficial 
interest in the property, or who have an interest in any undivided share 
thereof, as tenants for years or for life. 

2. On all persons interested in the property, who may be unknown, to 
whom notice has been given of the action for partition by publication. 

3. On all other persons claiming from such parties or persons, or 
either of them. 

And no judgment is invalidated by reason of the death of any party 
before final judgment or decree; but such judgment or decree is as conelu- 
sive against the heirs, legal representatives, or assigns of such decedent, 
as if it had been entered before his death. 


History: Ap. p. Sec. 506, p. 143, Ban- 378, 1st Div. Rev. Stat. 1879; re-en. Sec. | 
nack Stat; amd. Sec. 278, p. 192, L. 1867; 391, 1st Div. Comp. Stat. 1887; en. Sec. 
re-en. Sec. 327, p. 100, Cod. Stat. 1871; 1361, C. Civ. Proc. 1895; re-en. Sec. 6904, © 
amd. Sec. 378, p. 143, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 766. 


9538. Judgment does not affect tenant for years. The judgment does > 
not affect tenants for years, less than ten, to the whole of the property 
which is the subject of the partition. 

History: Sec. 6905, Rev. C. 1907. Cal. Note.—Except for slight grammatical 
C. Civ. Proc. Sec. 767. changes not materially affecting their 
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meaning sections 9538 to 9555 were en- 
acted as sections 507 to 524, pp. 143 to 
146, Bannack Statutes; re-enacted as sec- 
tions 279 to 296, pp. 193 to 195, Laws of 
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Laws of 1877; re-enacted as sections 379 
to 396, First Division Revised Statutes 
1879; re-enacted as sections 392 to 409, 
First Division Compiled Statutes 1887; 


re-enacted as sections 1362 to 1379, Code 
of Civil Procedure 1895; re-enacted as 
sections 6905 to 6922, Revised Codes 1907. 


1867; re-enacted as sections 328 to 345, pp. 
100 to 102, Codified Statutes 1871; re-en- 
acted as sections 379 to 396, pp. 144 to 147, 


9539. Expenses apportioned. The expenses of the referees, including 
those of a surveyor and his assistants, when employed, must be ascertained 
and allowed by the court, and the amount thereof, together with the fees 
allowed by the court, in its discretion, to the referees, must be appor- 
tioned among the different parties to the action, equitably. 


History: Sec. 6906, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 768. 


9540. Lien on undivided interest. When a lien is on an undivided 
interest or estate of any of the parties, such lien, if a partition be made, 
shall thenceforth be a charge only on the share assigned to such party; 
but such share must be first charged with its just proportion of the costs of 
the partition, in preference to such lien. 

5 alae Sec. 6907, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
ec. 769. 


9541. Estate for years or for life. When a part of the property only 
is ordered to be sold, if there be an estate for life or years in an undivided 
share of the whole property, such estate may be set off in any part of the 
property not ordered to be sold. 

History: Sec. 6908, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 770. 


9542. Application of proceeds of encumbered property. The proceeds 
of the sale of encumbered property must be applied under the direction of 
the court, as follows: 

1. To pay its just proportion of the general costs of the action. 

2. To pay the costs of the reference. 

3. To satisfy and cancel of record the several liens in their order of 
priority, by payment of the sums due and to become due; the amount due 
to be verified by affidavit at the time of payment. 

4. The residue among the owners of the property sold, according to 
their respective shares therein. | 

History: Sec. 6909, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 771. 


9543. Other securities. Whenever any party to an action, who holds 
a lien upon the property, or any part thereof, has other securities for the 
payment of the amount of such lien, the court may, in its discretion, order 
such securities to be exhausted before a distribution of the proceeds of 
sale, or may order a just deduction to be made from the amount of the 
lien on the property on account thereof. 

History: Sec. 6910, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 772. 


9544. Proceeds of sale, disposition of. The proceeds of sale and the 


securities taken by’ the referees, or any part thereof, must be distributed 
by them to the persons entitled thereto, whenever the court so directs. 
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But in case no direction be given, all of such proceeds and securities must 
be paid into the court, or deposited therein, or as directed by the court. 


History: Sec. 6911, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 773. 


9545. When paid into court. When the proceeds of the sale of any 
share or parcel belonging to persons who are parties to the action, and 
who are known, are paid into the court, the action may continue as 
between such parties for the determination of their respective claims 
thereto, which must be ascertained and adjudged by the court. Further 
testimony may be taken in court, or by a referee, at the discretion of the 
court, and the court may, if necessary, require such parties to present the 
facts or law in controversy by pleadings, as in an original action. 


History: Sec, 6912, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 774. 


9546. Sales must be at public auction. All sales of real property, made 
by referees under this chapter, must be made at public auction to the 
highest bidder, upon notice published in the manner required for the sale 
of real property on execution. The notice must state the terms of sale, 
and if the property, or any part of it, is to be sold subject to a prior estate, 
charge, or lien, that must be stated in the notice. 


History: Sec. 6913, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 775. 


9547. Court must direct terms of sale. The court must, in the order 
of sale, direct the terms of credit which may be allowed for the purchase- 
money of any portion of the premises of which it may direct a sale on 
eredit, and for that portion of which the purchase-money is required, by 
the provisions hereinafter contained, to be invested for the benefit of 
unknown owners, infants, or parties out of this state. 


History: Sec. 6914, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 776. 


9548. Referees may take security for purchase-money. The referees 
may take separate mortgages and other securities for the whole, or con- 
venient portions of the purchase-money, of such parts of the property as 
are directed by the court to be sold on credit, for the shares of any known 
owner of full age, in the name of such owner; and for the shares of an 
infant, in the name of the guardian of such infant; and for the other 
shares, in the name of the clerk of the court of the county and his suc- 
cessors in office. 

History: Sec. 6915, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 777. 

9549. Tenants must receive compensation. The person entitled to a 
tenancy for life, or years, or who has a right or inchoate right of dower, 
whose estate has been sold, is entitled to receive such sum as may be 
deemed a reasonable satisfaction for such estate, and which the person so 
entitled may consent to accept instead thereof, by an instrument in 
writing, filed with the clerk of the court. Upon the filing of such con- 
sent, the clerk must enter the same in the minutes of the court. 


History: Sec. 6916, Rev. C, 1907. Cal. words “or who has a right or inchoate 
C. Civ. Proc. Sec. 778. right of dower’ were added by section 
Note.—See history of section 9538. The 1978, Code of Civil Procedure 1895. 
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9550. Court may fix same. If such consent be not given, filed, and 
entered, as provided in the last section, at or before a judgment of sale 
is rendered, the court must ascertain and determine what proportion of 
the proceeds of the sale, after deducting expenses, will be a just and 
reasonable sum to be allowed on account of such estate, and must order 
the same to be paid to such party, or deposited in court for him or her, 
as the case may require. 


History: Sec. 6917, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 779. 


9551. Court must protect unknown tenants. If the persons entitled to 
such estate for life or years be unknown, the court must provide for the 
protection of their rights in the same manner, as far as may be, as if they 
were known and had appeared. 


History: Sec. 6918, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 780. 


9552. Ascertainment of future contingent or vested interests. In all 
eases of sales, when it appears that any person has a vested or contingent 
or future right or estate in any of the property sold, the court must ascer- 
tain and settle the proportional value of such contingent or vested right or 
estate, and must direct such proportion of the proceeds of the sale to be 
invested, secured, or paid over, in such manner as to protect the rights 
and interests of the parties. 


Wicstory: Sec. 6919, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 781. 


9553. Terms of sale. In all cases of sales of property, the terms must 
be made known at the time; and if the premises consist of distinct farms 
and lots, they must be sold separately. 


History: Sec. 6920, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 782. 


9554. Who may not be purchasers. Neither of the referees, nor any 
person for the benefit of either of them, can be interested in any purchase; 
nor can a guardian of an infant party be interested in the purchase of 
any real property, being the subject of the action, except for the benefit 
of the infant. All sales contrary to the provisions of this section are void. 


History: Sec. 6921, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 783. 


9555. Report of sale to court. After completing a sale of the prop- 
erty, or any part thereof ordered to be sold, the referees must report the 
same to the court, with a deseription of the different parcels of land sold 
to each purchaser; the price paid or secured; the terms and conditions of 
the sale; and the securities, if any, taken. The report must be filed in 
the office of the clerk of the court, and a certified copy thereof in the 
cffice of the county clerk of the county where the property is situated. 


History: Sec. 6922, Rev. C. 1907. See also history of Sec. 9538. Cal. C. Civ. Proc. 
Sec. 784. 


9556. If confirmed, conveyances may be executed. If the sale be con- 
firmed by the court, an order must be entered, directing the referees to 
execute conveyances and take securities pursuant to such sale, which they 
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are hereby authorized to do. 
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(Part IL 


Such order may also give directions to 


them respecting the disposition of the proceeds of sale. 


History: Sec. 6923, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 785. 

Note.—Sections 9556 to 9566 were en- 
acted as sections 1380 to 1390, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 6923 to 6933, Revised Codes 1907. 


substance as sections 525 to 535, pp. 146 
to 148, Bannack Statutes; re-enacted as 
sections 297 to 307, pp. 195 and 196, Laws 
of 1867; re-enacted as sections 346 to 356, 
pp. 103 and 104, Codified Statutes 1871; 
repealed as section 627, p. 215, Laws of 
1877. 


The foregoing sections were all enacted in 


9557. If lienholder become purchaser. When a party entitled to a 
share of the property, or an encumbrancer entitled to have his lien paid 
out of the sale, becomes a purchaser, the referees may take his receipt for 
so much of the proceeds of the sale as belongs to him. 


History: Sec. 6924, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
Sec. 785. 


9558. Conveyances must be recorded, and will be a bar against parties. 
The conveyances must be recorded in the county where the premises are 
Situated, and shall be a bar against all persons interested in the property 
in any way who shall have been named as parties in the action, and against 
all such parties and persons as were unknown, if the summons was served 
by publication, and against all persons claiming under them, or either of 
them, and against all persons having unrecorded deeds or liens at the com- 
mencement of the action. | 


History: Sec. 6925, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
Sec. 787. 


9559. Proceeds of sale belonging to parties unknown—How invested. 
Where there are proceeds of a sale belonging to an unknown owner, or 
to a person without the state, who has no legal representative within it, 
the same must be invested in bonds of this state or the United States, for 
the benefit of the persons entitled thereto. 


History: Sec. 6926, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. | 
Sec. 788. 


9560. Investment made in name of clerk. When the security of the 
proceeds of sale is taken, or when an investment of any such proceeds is 
made, it must be done, except as herein otherwise provided, in the name 
of the clerk of the court where the papers are filed, and his successors in 
office, who must hold the same for the use and benefit of the persons 
interested, subject to the order of the court. 


History: Sec. 6927, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
Sec. 789. 


9561. Securities in name of parties. When security is taken by the 
referees on a sale, and the parties interested in such security, by an instru- 
ment in writing, under their hands, delivered to the referees, agree upon 
the shares and proportions to which they are respectively entitled, or when 
shares and proportions have been previously adjudged by the court, such 
securities must be taken in the names of and payable to the parties 
respectively entitled thereto, and must be delivered to such parties upon 


324 


Ch. 41] PARTITION. [9562-9566 


.their receipt therefor. Such agreement and receipt must be returned and 
filed with the clerk of the court. 


: History: Sec. 6928, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
ec. 790. 


9562. Duty of clerk in making investments. The clerk in whose 
name a security is taken, or by whom an investment is made, and his 
successors in office, must receive the interest and principal as it becomes 
due, and apply and invest the same as the court may direct; and must 
deposit with the county treasurer all securities taken, and keep an account 
in a book provided and kept for that purpose, in the clerk’s office, free for 
inspection by all persons, of investments and moneys received by him 
thereon, and the disposition thereof. 


History: Sec. 6929, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
Sec. 791. 


9563. Compensation may be adjudged in certain cases. When it 
appears that a partition cannot be made equal between the parties, accord- 
ing to their respective rights, without prejudice to the rights and interests 
of some of them, and a partition be ordered, the court may adjudge com- 
pensation to be made by one party to another, on account of the inequality ; 
but such compensation shall not be required to be made to others by 
owners unknown, nor by an infant, unless it appears that such infant has 
personal property sufficient for that purpose, and that his interest will be 
promoted thereby. And in all cases the court has power to make com- 
pensatory adjustment between the respective parties, according to the 
ordinary principles of equity. 


History: Sec. 6930, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
Sec. 792. 


9564. Share of infant may be paid guardian. When the share of 
an infant is sold, the proceeds of the sale may be paid by the referee 
making the sale to his general guardian, or the special guardian appointed 
for him in the action, upon giving the security required by law or directed 
by order of the court. 


History: Sec. 6931, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
Sec. 793. 


9565. Share of insane person may be paid to guardian. The guardian 
who may be entitled to the custody and management of the estate of an 
insane person, or other person adjudged incapable of conducting his own 
affairs, whose interest in real property has been sold, may receive, in 
behalf of such person, his share of the proceeds of such real property from 
the referees, on executing, with sufficient sureties, an undertaking, 
approved by a judge of the court, that he will faithfully discharge the 
trust reposed in him, and will render a true and just account to the person 
entitled, or to his legal representative. 


History: Sec. 6932, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
Sec. 794. 


9566. Guardian may consent to partition without action. The general 
guardian of an infant, and the guardian entitled to the custody and man- 
agement of the estate of an imsane person, or other person adjudged 
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incapable of conducting his own affairs, who is interested in real estate 
held in joint tenancy, or in common, or in any other manner so as to 
authorize his being made a party to an action, may agree upon the share 
to be set off to such infant or other person entitled, and may execute a 
release, in his behalf, to the owners of the shares, of the parts to which 
they may be respectively entitled, upon an order of the court. 


History: Sec. 6933, Rev. C. 1907. See also history of Sec. 9556. Cal. C. Civ. Proc. 
Sec. 795. 


9567. Sale of dower interest. Where a party has an existing right of 
dower in the entire property directed to be sold, at the time when a judg- 
ment of partition is rendered, the court must consider and determine 
whether the interests of all the parties require that the right of dower 
should be excepted from the sale, or that it should be sold. 


History: Sec. 1391, C. Civ. Proc. 1895; of Civil Procedure, in Hurley v. O’Neill, 
re-en. Sec. 6934, Rev. C. 1907. 31 Mont. 395, 600, 79 Pac. 242. 


Cited or applied as section 1391, Code Effect of partition upon dower, see note 
in 82 A.S. R. 863. 

9568. Same. If a sale of the property, including the right of dower, 
is directed, the interest of the party entitled to the right of dower shall 
pass thereby; and the purchaser, his heirs and assigns, shall hold the 
property free and discharged from any claim by virtue of that right. In 
that case the doweress is entitled to receive from the proceeds of the sale 
of the whole property a gross sum in satisfaction of her right of dower, 
or to have one-third of those proceeds paid into court for the purpose of 
being invested for her benefit. 

History: En. Sec. 1392, C. Civ. Proc. Cited or applied as section 1392, Code 
1895; re-en. Sec. 6935, Rev. C. 1907. of Civil Procedure, in Hurley v. O’Neill, 

31 Mont. 395, 600, 79 Pac. 242. 

9569. Married woman may release her interest. A married woman 
may release to her husband or a purchaser her inchoate right of dower in 
the property directed to be sold by a written instrument, duly acknowl- 
edged by her and certified as required by law with respect to the acknowl- 
edgment of a grant by a married woman. 

History: En. Sec. 1393, C. Civ. Proc. 1895; re-en. Sec. 6936, Rev. C. 1907. 


9570. Costs of partition a lien on the several shares. The costs of 
partition, including reasonable counsel fees, expended by the plaintiff or 
either of.the defendants for the common benefit, fees of referees, or other 
disbursements, must be paid by the parties respectively entitled to share 
in the lands divided, in proportion to their respective interests therein, and 
may be included and specified in the judgment. In that case they shall 
be a lien on the several shares, and the judgment may be enforced by | 
execution against such shares, and against other property held by the 
respective parties. When, however, litigation arises between some of the — 
parties only, the court may require the expense of such litigation to be 
paid by the parties thereto, or any of them. 


History: Sec. 6937, Rev. C. 1907. Cal. 1867; re-enacted as sections 357 and 358, 
C. Civ. Proc. Sec. 796. p- 104, Laws of 1871; repealed as section 


Note.—Sections 9570 and 9571 were en- 674, p. 215, Laws of 1877; enacted as sec- 
acted in substance as sections 536 and tions 1394 and 13895, Code of Civil Pro- 


537, p. 148, Bannack Statutes; re-enacted cedure 1895; re-enacted as sections 6937 
as sections 308 and 309, p. 196, Laws of and 6938, Revised Codes 1907. 
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_ The services of plaintiff’s attorney in of the action, as they are for the common 
preparing the complaint and conducting benefit. Murray v. Conlon, 19 Mont. 389, 
the trial should be included in the costs 48 Pac. 743. 


9571. One referee may be appointed, when. The court, with the 
consent of the parties, may appoint a single referee, instead of three 
referees, in the proceedings under the provisions of this chapter; and the 
single referee, when thus appointed, has all the powers and may perform 
all the duties required of the three referees. 


History: Sec. 6938, Rev. C. 1907. See also history of Sec. 9570. Cal. C. Civ. Proc. 
Sec. 797. 


9572. Expenses of previous litigation allowed. If it appear that other 
actions or proceedings have been necessarily prosecuted or defended by 
any one of the tenants in common, for the protection, confirmation, or 
perfecting of the title, or setting the boundaries, or making a survey or 
surveys of the estate partitioned, the court shall allow to the parties to 
the action, who have paid the expense of such litigation or other proceed- 
ings, all the expenses necessarily incurred therein, except counsel fees, 
which shall have accrued to the common benefit of the other tenants in 
common, with interest thereon from the date of making the said expendi- 
tures, and the same must be pleaded and allowed by the court, and 
included in the final judgment, and shall be a lien upon the share of each 
tenant, respectively, in proportion to his interest, and shall be enforced in 
the same manner as taxable costs of partition are taxed and collected. 


History: En. Sec. 1396, C. Civ. Proc. 1895; re-en. Sec. 6939, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 798. 


9573. Abstract—When cost of allowed. If it appears to the court 
that it was necessary to have made an abstract of the title to the property 
to be partitioned, and such abstract shall have been procured by the 
plaintiff, or if the plaintiff shall have failed to have the same made before 
the commencement of the action, and any one of the defendants shall have 
had such abstract afterward made, the cost of the abstract, with interest | 
thereon from the time the same is subject to the inspection of the 
respective parties to the action, must be allowed and taxed. Whenever 
such abstract is procured by the plaintiff, before the commencement of 
the action, he must file with his complaint a notice that an abstract of the 
title has been made, and is subject to the inspection and use of all the 
parties to the action, designating therein where the abstract will be kept 
for inspection. But if the plaintiff shall have failed to procure such 
abstract before commencing the action, and any defendant shall procure 
the same to be made, he shall, as soon as he has directed it to be made, 
file a notice thereof in the action with the clerk of the court, stating who 
is making the same, and where it will be kept when finished. The court. 
or judge thereof may direct, from time to time during the progress of the 
action, who shall have the custody of the abstract. 


History: En. Sec. 1397, C. Civ. Proc. 1895; re-en. Sec. 6940, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 799. 


9574. Abstract—How made and verified. The abstract mentioned in 
the last preceding section may be made by any competent searcher of 
records, and need not be certified by the covnty clerk or other officer, but 
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instead thereof it must be verified by the affidavit of the person making it, 
to the effect that he believes it to be correct; but the same may be cor- 
rected, from time to time, if found incorrect, under the direction of the 
court. 


History: En. Sec. 1398, C. Civ. Proc. 1895; re-en. Sec. 6941, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 800. 


9575. Interest on disbursements—When allowed. Whenever, during 
the progress of the action for partition, any disbursements shall have been 
made, under the direction of the court or the judge thereof, by a party 
thereto, interest must be allowed thereon from the time of making such 
disbursements. 


History: En. Sec. 1399, ©. Civ. Proc. Cited or applied as section 1399, Code 
1895; re-en. Sec. 6942, Rev. C. 1907. Cal. of Civil Procedure, in State ex rel. Cornue 
C. Civ. Proc. Sec. 801. v. Lindsay, 24 Mont. 352, 357, 61 Pac. 883. 

CHAPTER 42. 


QUO WARRANTO. 


Section 9576. When Proceedings May Be Instituted. 
9577. When Against a Corporation. 
9578. Who May Commence the Action. 
9579. Upon Whose Relation. 
9580. When Private Person May Commence Action. 
9581. What Complaint to Contain. 
9582. Who Made Defendants. 
9583. Where Action Brought. 
9584. Application to File Complaint, ete. 
9585. Summons. 
9586. Service by Publication. 
9587. Pleadings. 
9588. Judgment. 
9589. Judgment Against Directors of Corporaticn. 
9590. When Court May Order New Election. 
9591. Rights of Person Adjudged to Be Entitled to Office. 
9592. Action for Damages. 
9593. Judgment—How Enforced. 
9594. When Corporation Has Forfeited Its Rights. 
9595. Appointment of Trustees, etc. 
9596. Powers and Duties of Trustees. 
9597. How Trustees Placed in Possession. 
9598. Judgment for Costs. 
9599. Actions Have Precedence. 
9600. Actions in Supreme Court. 
9601. Effect of Appeal. 


9576. When proceedings may be instituted. A civil action may be 
brought in the name of the state: 

1. Against a person who usurps, intrudes into, or unlawfully holds or 
exercises, a public office, civil or military, or a franchise, within this state, 
or an office in a corporation created by the authority of this state; 

2. Against a public officer, civil or military, who does or suffers an 
act which, by the provisions of law, works a forfeiture of his office; 

3. Against an association of persons who act as a corporation within 
this state without being legally mcorporated. 


History: Sec. 6943, Rev. C. 1907. Cal. tions 6943 to 6968, Revised Codes 1907. 
C. Civ. Proc. Sec. 803. Statutory quo warranto proceedings were 
Note.—Seetions 9576 to 9601 were en- first authorized in 1895. Prior to that, 
acted as sections 1410 to 14385, Code of provision was made for an “action for 
Civil Procedure 1895; re-enacted as sec- USurpation” by sections 242 to 247, pp. 93 
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and 94, Bannack Statutes; sections 310 to 
316, pp. 197 and 198, Laws of 1877; sec- 
tions 359 to 365, pp. 105 and 106, Codified 
Statutes 1871; sections 397 to 404, pp. 
148 to 149, Laws of 1877; sections 397 to 
404, First Division Revised Statutes 1879; 
sections 410 to 417, First Division Com- 
piled Statutes 1887. 


The authority of the state, represented 
by the attorney-general, to invoke the 
remedy by quo warranto is quite exten- 
sive, but the right of an individual to 
the remedy is limited to the single case 


QUO WARRANTO. 


[9577-9580 


named in section 9580. State ex rel. 
Boyle v. Hall, 53 Mont. 595, 600, 165 Pac. 
757. 

Cited or applied as section 1410, Code 
of Civil Procedure, in Coleman v. Kerr, 
33 Mont. 198, 201, 83 Pace. 393. 


For text treatment of “Quo Warranto,” 
see Cal. Jur. and 22 R. C. L. 654. 


Remedy of quo warranto as extending 
to usurpation of office in private corpora- 
tion, see notes in Ann. Cas. 1915A, 1145; 
51 L. BR. A. CN. 8.) 1126, 


9577. When against a corporation. 
against a corporation: 

1. When it has offended against a provision of an act for its creation, 
or renewal, or any act altering or amending such acts; 

2. When it has forfeited its privileges and franchises by nonuser; 

3. When it has committed or omitted an act which amounts to a sur- 
render of its corporate rights, privileges, and franchises; 

4. When it has misused a franchise or privilege conferred upon it by 
law, or exercised a franchise or privilege not so conferred. 


History: Sec. 6944, Rev. C. 1907. See 392, 133 Pac. 681; Barnes v. Smith, 48 
also history of Sec. 9576. Mont. 309, 316, 137 Pac. 541; Hanson 


: : : ; Sheep Co. v. Farmers & Traders’ State 
Cited or applied as section 6944, Revised 
Codes, in Daily v. Marshall, 47 Mont. 377, Bank) 93 Mont. 324, 337, 163 Pac. 1151. 


A like action may be brought 


9578. Who may commence the action. The attorney-general, when 
directed by the governor, shall.commence any such action; and when, upon 
complaint or otherwise, he has good reason to beheve that any case speci- 
fied in the preceding section can be established by proof, he shall commence 
an action. 


History: Sec. 6945, Rev. C. 1907. See also history of Sec. 9576. Cal. C. Civ. Proc. 
Sec. 803. 


9579. Upon whose relation. Such officer may, upon his own relation, 
bring any such action, or he may, on leave of the court, or a judge thereof 
in vacation, bring the action upon the relation of another person; and if 
the action be brought under the first subdivision of section 9576, he may 
require security for costs, to be given as in other eases. 

History: Sec. 6946, Rev. C. 1907. See Cited or applied as section 6946, Revised 
also history of Sec. 9576. Codes, in State ex rel. Boyle v. Hall, 53 
Mont. 595, 600, 165 Pac. 757. 

9580. When private person may commence action. A person claiming 
to be entitled to a public office unlawfully held and exercised by another, 
by himself or by an attorney and counselor-at-law, may bring an action 
therefor in the name of the state, as provided in this chapter. On filing 
the complaint, such person shall enter into an undertaking, with two 
sufficient sureties, to be approved by the judge or any judge of the court in 
which the action is brought, conditioned that such person will pay any 
judgment for costs or damages recovered against him, and all costs and 
expenses incurred in the prosecution of the action, which undertaking shall 
be filed with the clerk of the court. 


History: Sec. 6947, Rev. C. 1907. See 
also history of Sec. 9576. 


A private individual is limited in his 
right to the remedy by quo warranto to 
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a case in which he claims to be entitled 
to a public office unlawfully held and ex- 
ercised by another. State ex rel. Boyle v. 
Hall, 53 Mont. 595, 600, 165 Pac. 757. 
The chairmanship of the board of state 
railroad commissioners is not a public of- 
fice, and the writ of quo warranto does 
not lie to determine the right of one of 
its members to act as chairman. State ex 
rel. Boyle v. Hall, 53 Mont. 595, 600, 165 


ACTIONS IN PARTICULAR CASES. 


[Part IL 


Cited or applied as section 1414, Code 
of Civil Précedure, in State ex rel. Brooks 
v. Fransham, 19 Mont. 273, 280, 48 Pac. 1. 


When quo warranto may be maintained 
by a private person, see note in 125 
A. 8. R..633; 22 Ie. Bo As CN Boi: 

Right of private individual to file in- 
formation in nature of quo warranto to 
try title to office, see notes in 6 Ann. Cas. 


Pac. 757. 463; 13 Ann. Cas. 1063; Ann. Cas. 1915D, 


1154. 


9581. What complaint to contain. When the action is against a person 
for usurping an office, the complaint shall set forth the name of the person 
who claims to be entitled thereto, with an averment of his right thereto, 
and judgment may be rendered upon the right of the defendant, and also 
upon the right of the person so averred to be entitled, or only upon the 
right of the defendant, as justice requires. 


History: Sec. 6948, Rev. C. 1907. See also history of Sec. 9576. Cal. C. Civ. Proc. 
Sec. 805. 


9582. Who made defendants. All persons who claim to be entitled to 
the same office or franchise may be made defendants in the same action to 
try their respective rights to such office or franchise. 


History: Sec. 6949, Rev. C. 1907. See Joinder of parties in quo warranto pro- 
also history of Sec. 9576. ceedings, see note in Ann. Cas. 1918D, 


Proper parties defendant in quo war- aa 
ranto against corporation, see note in Ann. 
Cas. 1913A, 570; Ann. Cas. 1918D, 228. 


9583. Where action brought. An action under this chapter can be 
brought in the supreme court of the state, or in the district court of the 
county in which the defendant, or one of the defendants, resides or is 
found, or, when the defendant is a corporation, in the county in which it 
is situated, or has a place of business. 

History: Sec. 6950, Rev. C. 1907. See also history of Sec. 9576. 


9584. Application to file complaint, etc. Upon application for leave to 
file a complaint, the court or judge may direct notice thereof to be given 
to the defendant previous to granting such leave, and may hear the defend- 
ant in opposition thereto, and if leave be granted, an entry thereof shall 
be made on the minutes of the court, or the fact shall be indorsed by the 
judge on the complaint, which shall then be filed. 


History: Sec. 6951, Rev. C. 1907. See Cited or applied as section 6951, Revised 
also history of Sec. 9576. Codes, in State ex rel. Ford v. Cutts, 53. 
Mont. 300, 301, 163 Pac. 470. 


9585. Summons. When the complaint is filed without leave and 
notice, a summons shall issue, and be served as in other cases. 
History: Sec. 6952, Rev. C. 1907. ‘See also history of Sec. 9576. 


9586. Service by publication. When a summons is returned not 
served because the defendant, or its officers or office, cannot be found 
within the county, the clerk shall publish the summons as in other cases. 

History: Sec. 6953, Rev. C. 1907. See also history of Sec. 9576. 
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9587. Pleadings. 


History: Sec. 6954, Rev. C. 1907. See 
also history of Sec. 9576. 


A complaint in an action for usurpation 
of office, which alleges the election of the 
relator to the office in question, the mak- 
ing and subscribing of an oath of office, 
the execution, approval, acceptance, and 
filing of his official bond, the usurpation 
and intrusion of the defendant, the re- 
fusal of the county attorney to institute 


QUO WARRANTO. 


[9587-9592 


The pleadings shall be as in other cases. 


the action, and prays that defendant be 
excluded from holding and exercising the 
duties of the office, and that the relator 
be adjudged entitled to hold the same and 
be installed therein, is good on demurrer. 
People ex rel. Kern v. McIntyre, 10 Mont. 
166, 167, 25 Pace. 100. 


Pleadings and proceedings in quo war- 
ranto, see note in 30 Am. Dee. 44. 


9588. Judgment. When a defendant is found guilty of usurping, 
intruding into, or unlawfully holding or exercising an office, franchise, or 
privilege, judgment shall be rendered that such defendant be ousted and 
altogether excluded therefrom, and that the relator recover his costs. 


History: Sec. 6955, Rev. C. 1907. See also history of Sec. 9576. Cal. C. Civ. Proc. 
Sec. 809. 


9589. Judgment against directors of corporation. When the action is 
against a director of a corporation, and the court finds that, at his election, 
either illegal votes were received, or legal votes were rejected, or both, 
sufficient to change the result, judgment may be rendered that the defend- 
ant be ousted, and of induction in favor of the person who was entitled to 
be declared elected at such election. 

History: Sec. 6956, Rev. C. 1907. See also history of Sec. 9576. 


9590. When court may order new election. In a case named in the 
last section, the court may order a new election to be held, at a time and 
place, and by judges, appointed by the court, notice of which election, and 
naming the judges, shall be given for the time and in the manner provided 
by law for notice of elections of directors of such corporation; the order 
of the court shall become obligatory upon the corporation and its officers 
when a duly certified copy thereof is served upon its secretary personally, 
or left at its principal office; and the court may enforce its order by 
attachment, or in any other manner it deems necessary. 

History: Sec. 6957, Rev. C. 1907. See also history of Sec. 9576. 


9591. Rights of person adjudged to be entitled to office. If judgment 
be rendered in favor of the person averred to be entitled to an office, he 
may, after taking the oath of office, and executing any official bond 
required by law, take upon him the execution of the office; and he shall 
immediately thereafter demand of the defendant all the books and papers 
in his custody or within his power, appertaining to the office from which 
he has-been ousted. | 

_ History: Sec. 6958, Rev. C. 1907. See also history of Sec. 9576. 


9592. Action for damages. Such person may, at any time within one 
year after the date of such judgment, bring an action against the party 
ousted, and recover the damages he sustained by reason of such usurpation. 


History: Sec. 6959, Rev. C. 1907. See 
also history of Sec. 9576. 


The right of action given by this sec- 
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v. City of Butte, 45 Mont. 417, 423, 123 
Pac. 531. 
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9593. Judgment—How enforced. If such defendant refuse or neglect 
to deliver over any such book or paper pursuant to such demand, he shall 
be deemed guilty of a contempt of court, and shall be fined in any sum not 
exceeding ten thousand dollars, and imprisoned in the jail of the county 
until he complies with the order of the court, or is otherwise discharged 
by due course of law. 

History: Sec. 6960, Rev. C. 1907. See also history of Sec. 9576. 


9594. When corporation has forfeited its rights. When, in any such 
action, it is found and adjudged that a corporation has, by an act done 
or omitted, surrendered or forfeited its corporate rights, privileges, or 
franchises, or has not used the same during a term of five years, judgment 
shall be entered that it be ousted and excluded therefrom, and that it be 
dissolved; and when it is found and adjudged that a corporation has 
offended in any matter or manner which does not work such surrender or 
forfeiture, or has misused a franchise, or exercised a power not conferred 
by law, judgment shall be entered that it be ousted from the continuance 
of such offense, or the exercise of such power. 

History: Sec. 6961, Rev. C. 1907. See also history of Sec. 9576. 


9595. Appointment of trustees, etc. The court rendering a judgment 
dissolving a corporation shall appoint trustees of the creditors and stock- 
holders of the corporation, who, after giving an undertaking, payable to 
the state, in such sum and with such sureties as the court may designate 
and approve, conditioned that they will faithfully discharge their trust, 
and properly pay and apply all money that may come into their hands, 
shall have power to settle the affairs of the corporation, collect and pay 
outstanding debts, and divide among the stockholders the money and other 
property which remain after the payment of debts and necessary expenses. 

History: Sec. 6962, Rev. C. 1907. See also history of Sec. 9576. 


9596. Powers and duties of trustees. The trustees shall forthwith 
demand all money, property, books, deeds, notes, bills, obligations, and 
papers of every description, within the custody, power, or control of the 
officers of the corporation, or either of them belonging to the corporation, 
or in anywise necessary for the settlement of its affairs, or for the discharge 


of its debts and liabilities, and they may sue for and recover the demands 


and property of the corporation, and shall be jointly and severally liable 
to the creditors and stockholders to the extent of its property and effects 
which come into their hands. 

History: Sec. 6963, Rev. C. 1907. See also history of Sec. 9576. 


9597. How trustees placed in possession. An officer of such corpora- 
tion who refuses or neglects to deliver over any such money, or other 
things pursuant to such demand, shall be deemed guilty of a contempt of 
court, and shall be fined not exceeding ten thousand dollars, and impris- 
oned in the jail of the proper county until he complies with the order of 
the court, or is otherwise discharged by due course of law; and he shall be 
liable to the trustees for the value of all money, or other things, so refused 
or neglected to be surrendered, together with all damages that have been 


332 


Ch. 42, 43] | ACTIONS AGAINST BOATS. [9598-9601 


‘sustained by the stockholders and creditors of the corporation, or any of 
them, in consequence of such neglect or refusal. 
History: Sec. 6964, Rev. C. 1907. See also history of Sec. 9576. 


9598. Judgment for costs. If judgment be rendered against a corpora- 
tion, or against a person claiming to be a corporation, the court may render 
judgment for costs against the directors or other officers of the corpora- 
tion, or against the person claiming to be a corporation. 

History: Sec. 6965, Rev. C. 1907. See also history of Sec. 9576. 


9599. Actions have precedence. Actions under this chapter in any 
court shall have precedence of any civil business pending therein; and the 
court, if the matter is of public concern, shall, on the motion of the attor- 
ney-general, or the attorney of the party, require as speedy a trial of the 
merits of the case as may be consistent with the rights of the parties. 

History: Sec. 6966, Rev. C. 1907. See also history of Sec. 9576. 


9600. Actions in supreme court. Actions under this chapter, com- 
menced in the supreme court, shall be conducted in the same manner as 
if commenced in the district court, and the clerk of the supreme court 
shall have the same authority to issue summons and other process, and to 
enter orders and judgments, as the clerk of the district court has in like 
eases. All pleadings and the conduct of the trial shall be the same as in 
the district court. If a jury is required to determine an issue of fact, a 
jury shall be drawn and selected from the jury-boxes of the county in 
which the seat of government is located, and the clerk of the district 
court of said county must place such jury-boxes in the custody of the 
elerk of the supreme court for that purpose. 

History: Sec. 6967, Rev. C. 1907. See also history of Sec. 9576. 


9601. Effect of appeal. If the action is commenced in the district 
court, an appeal may be taken from the judgment by either party to the 
supreme court as in other cases, but if there is judgment of ouster against 
the defendant, there shall be no stay of execution or proceedings pending 
such appeal. 

History: Sec. 6968, Rev. C. 1907. See also history of Sec. 9576. 


CHAPTER 43. 
ACTIONS AGAINST BOATS. 


Section 9602. For What Boats May Be Attached. 
9603. Claims That Are Liens Upon Boats. 
9604. Priority of Liens. 
9605. Limitation of Actions Against Boats. 
9606. When Lien to Attach. 
9607. Liability of Rafts—Proceedings Same as Against Boats. 
9608. Proceedings—How Commenced. 
9609. Description of Boat. 
9610. Summons—How Served. 
9611. Who May Serve Summons. 
9612. Who May Appear for Defendant—No Continuance Granted Plaintiff. 
9613. Boat May Be Discharged Before Judgment by Giving Bond. 
9614. Execution Against Boat. 
9615. What Officer May Sell to Satisfy Execution. 
9616. Status of Purchaser of Fractional Interest. 
9617. Plaintiff’s Right to Otherwise Sue Not Affected. 
9618. Sufficient Allegation That Services Were Rendered Boat. 
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9602. For what boats may be attached. Any boat found within the 
waters of this state is lable: 

1. For all debts contracted by the master, owner, agent, clerk, or 
consignee thereof, on account of supplies furnished for the use of such 
boat; or on account of work done or materials furnished in building, 
repairing, getting out, furnishing, or equipping such boat; 

2. For all demands or damages accruing from the nonperformance or 
malperformance of any contract of affreightment, or any contract relative 
to the transportation of persons or property, entered into by the master, 
owner, agent, clerk, or consignee thereof ; 

3. For all injuries to persons or property by such boat, or by the 
officers or crew, done in connection with the business of such boat. 


History: Sec. 6969, Rev. C. 1907. Cal. 222, First Division Compiled Statutes 
C. Civ. Proc. Sec. 813. 1887; re-enacted as sections 1450 to 1466, 
Note.—Sections 9602 to 9618 were en- Code of Civil Procedure 1895; re-enacted 
acted as sections 1 to 17, pp. 75 to 77, Laws 8 sections 6969 to 6989, Revised Codes 


of 1869; re-enacted as sections 161 to 177, 190%. 


pp. 59 to 61, Codified Statutes 1871; re- The provisions of sections 9602 et seq. 
enacted as sections 204 to 220, pp. 90 to are not applicable to a steam dredge and 
93, Laws of 1877; re-enacted as sections gmalgamator used for mining purposes. 
204 to 220, First Division Revised Stat- Dietrich v. Martin, 24 Mont. 145, 60 Pac. 
utes 1879; re-enacted as sections 206 to 1087, 81 Am. St. Rep. 419. 


9603. Claims that are liens upon boats. Claims growing out of any of 
the above causes are liens upon such boat, its apparel, tackling, furniture, 
and appendages, including barges and lighters, if owned by the owners of 
such boat, and used therewith, at the time suit is commenced. 


History: Sec. 6970, Rev. C. 1907. See also history of Sec. 9602. Cal. C. Civ. Proc. 
Sec. 813. 


9604. Priority of liens. Such liens shall take preference of any claim 
against the boat itself, or any or all of its owners, growing out of any 
other causes than those above enumerated, and as between themselves 
they shall be preferred in the following order: 

1. Those resulting from wages for their services on board such boat 
within the year then passed; providing, that such suit is brought within 
twenty days after the cessation of such labor; 

2. Those resulting from contracts made within this state; 

3. All other causes. 


History: Sec. 6971, Rev. C. 1907. See also cra il of Sec. 9602. Cal. C. Civ. Proc. 
Sec. 813. 


9605. Limitation of actions against hones Actions against boats under 
the provisions of this chapter shall not be brought after the lapse of one 
year from the time the cause of action accrued. 

History: Sec. 6972, Rev. C. 1907. See also history of Sec. 9602. 


9606. When lien to attach. The lien shall attach from the commence- 
ment of the suit, subject only to such other liens as are of a preferred class. 
History: Sec. 6973, Rev. C. 1907. See also history of Sec. 9602. 


9607. Liability of rafts—Proceedings same as against boats. Any 
raft found in any of the waters of this state shall be liable for all debts: 
contracted by the owner, clerk, pilot, or agent thereof, on account of work 
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done or services rendered for such raft. Claims growing out of either of 
the above causes shall be a lien upon the raft, its tackling and appendages, 
for the term of twenty days from the time the right thereof accrued, and 
the same rules shall govern, and the same process shall be had, that are 
prescribed for similar liens against boats. 

History: Sec. 6974, Rev. C. 1907. See also history of Sec. 9602. 


9608. Proceedings—How commenced. Any person desiring to take 
the benefit of this chapter shall file with the clerk of any court, or justice 
of the peace, having jurisdiction, a complaint in writing, duly verified by 
the plaintiff, or his agent or attorney, which complaint shall show that the 
plaintiff is entitled to the benefit of this chapter; whereupon such clerk, or 
justice of the peace, shall issue a writ of attachment to the proper officer, 
commanding him to seize the boat, its tackling, apparel, furniture, and 
appendages, and retain the same until released by due course of law. 

History: Sec. 6975, Rev. C. 1907. See also history of Sec. 9602. 


9609. Description of boat. The complaint shall describe the boat by 
name as defendant, but if it have no name, then by such description as 
will enable the officer attaching to seize the proper property. 


History: Sec. 6976, Rev. C. 1907. See also history of Sec. 9602. Cal. C. Civ. Proc. 
Sec. 815. 


9610. Summons—How served. The usual summons shall be issued, 
directed to the boat by name, or to the property to be attached, if no name 
appear, and be served upon the master, owner, clerk, agent, or consignee 
thereof, and.if none of them can be found, by posting up a copy in some 
onspicuous part of the boat, or property to be attached. The writ shall 
be served according to the directions it contains. 


History: Sec. 6977, Rev. C. 1907. See also history of Sec. 9602. Cal. C. Civ. Proc. 
Sec. 816. j 


9611. Who may serve summons. Any sheriff, constable, or city mar- 
‘shal may serve the writ and summons above mentioned, whether the same 
issue from the office of the clerk or from a justice of the peace, and any 
clerk or justice may, in his discretion, appoint any suitable person to serve 
such summons and writ, who shall have all the power of a sheriff in the 
premises. 

History: Sec. 6978, Rev. C. 1907. See also history of Sec. 9602. 


9612. Who may appear for defendant—No continuance granted plain- 
tiff. Any master, agent, clerk, consignee, or other person interested in the 
boat may appear by himself, his agent or attorney, for the defendant, and 
-eonduct the defense of the suit, and no continuance shall be granted to the 
plaintiff while the boat is in custody. 


History: Sec. 6979, Rev. C. 1907. See which the creditor assumes to act and ap- 
also history of Sec. 9602. Cal. C. Civ. pear for himself alone, does not constitute 
‘Proc. Sec. 821. an appearance of the defendant boat un- 
der this section. Dietrich v. Steam Dredge 


The filing of a demurrer by a judgment § 4° 4 malgamator, 14 Mont. 261, 267, 36 Pac. 
81. 


ereditor of a boat in an action brought to 
subject it to claims for services, and in 


- 9618. Boat may be discharged before judgment by giving bond. The 
boat may be discharged at any time before final judgment by giving bonds 
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with at least two sureties, to be approved by the officer serving the writ, 
or by the clerk or justice who issued it, in a penalty double the plaintiff’s 
demand and costs, conditioned that the obligors will pay the amount found 
due to the plaintiff, with costs. 

History: Sec. 6980, Rev. C. 1907. See Cited or applied as section 217, First 
also history of Sec. 9602. Cal. C. Civ. Division Compiled Statutes 1887, in Diet- 
Proc. Sec. 822. rich v. Martin, 24 Mont. 146, 60 Pace. 

1087. 

9614. Execution against boat. If judgment be rendered against the 
boat before it is discharged, as provided in the last section, execution shall 
be issued against it, together with its apparel, tackling, furniture, and 
appendages. 


History: Sec. 6981, Rev. C. 1907. See also history of Sec. 9602. Cal. C. Civ. Proc. 
Sec. 824. 


9615. What officer may sell to satisfy execution. The officer may sell 
any of the furniture and appendages of the boat, if by doing so he can 
satisfy the demand; if he sell the boat itself, he must sell it to the bidder 
who will advance the amount necessary to satisfy the execution for the 
lowest fractional share of the boat, unless the person appearing for the 
boat require a different and equally convenient mode of sale. 

History: Sec. 6982, Rev. C. 1907. See also history of Sec. 9602. 


9616. Status of purchaser of fractional interest. If the fractional 
share of the boat be thus sold, the purchaser shall hold such share of 
interest jointly with the owners. 

History: Sec. 6983, Rev. C. 1907. See also history of Sec. 9602. 


9617. Plaintiff’s right to otherwise sue not affected. Nothing herein 
contained shall affect thegight of a plaintiff to sue in the same manner 
as in other- cases, notwithstanding the provisions of this chapter. 

History: Sec. 6984, Rev. C. 1907. See also history of Sec. 9602. 


9618. Sufficient allegation that services were rendered boat. It shall 
be sufficient for the plaintiff to allege in his complaint or affidavit that 
the services were rendered or material was furnished the boat by its name. 

History: Sec. 6985, Rev. C. 1907. See also history of Sec. 9602. 


CHAPTER 44. 
PLACE OF TRIAL OF ACTIONS IN JUSTICE COURTS. 


Section 9619. Where Actions Must Be Commenced. 
9620. Place of Trial May Be Changed in Certain Cases. 
9621. Limitation on Change—Contents of Affidavit. 
9622. To What Court Transferred. 
9623. Proceedings After Order Changing Place of Trial. 
9624. Effect of an Order Changing Place of Trial. 
9625. Transfer of Cases to District Court. 


9619. Where actions must be commenced. Actions in justices’ courts 
may be commenced, and, subject to the right to change the place of trial, 
as in this chapter provided, may be tried: 

1. When the defendant, or all of the defendants, if there be more than 
one, reside in another county than that in which the right of action 
accrues, and the action be for the recovery of personal property, or the 
value thereof, or damages for taking or detaining the same; in any town- 
ship of the county in which the property, or any part thereof, may be 
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found, or in which the property, or any part thereof, was taken, or in 
which the defendant or either of the defendants resides; 

2. When the defendant, or all of the defendants, if there be more than 
one, reside in another county than that in which the right of action 
accrues, and the action be for damages for violation of an express or 
implied contract, or for money due on an express or implied contract, 
debt, note, or account; in any township of the county in which such con- 
tract or obligation is to be or was to have been performed, or such money 
is to be or was to have been paid, or in which the defendant or either of 
the defendants resides; and the county in which the obligation is incurred 
shall be deemed to be the county in which it is to be performed or paid, 
unless there is a special contract to the contrary ; 

3. When the defendant, or all of the defendants, if there be more than 
one, reside in another county than that in which the right of action 
accrues, and the action be for damages for injury to person, property, or 
reputation; in any township of the county where the injury was com- 
mitted, or in which the defendant or either of the defendants resides; 

4. When the defendant is a nonresident of the county; in any town- 
ship of any county where he may be found and served with summons 
personally ; 

5. When the defendant is a nonresident of the state; in any town- 
ship of the state; 

6. When the parties voluntarily appear and plead, without summons; 
in any township of the state; 

7. In all other cases; in any township of the county in which the 
defendant, or any one of the defendants, if there be more than one, resides, 
or may be found and served with summons personally. 


History: En. Sec. 1480, C. Civ. Proc. could not be found and served in the 
1895; amd. Sec. 1, p. 148, L. 1899; re-en. latter county. Wilcox v. Toston State 
Sec.. 6986, Rev. C. 1907. Cal. C. Civ. Proc. Bank, 53 Mont. 490, 492, 165 Pac. 292. 
Sec. 832. 


The service of a summons issued out of 
a justice’s court does not give jurisdiction 


For text treatment of “Justices of the 
Peace,’ see Cal. Jur. and 16 BR. C. L. 327. 


over the person of a defendant who was 
served outside the county of his residence, 
in the absence of any showing that he 


Place at which justice of the peace may 
act, see notes in 33 L. R. A. 90; L. RB. A. 
1917, 361. 


9620. Place of trial may be changed in certain cases. The court may, 
at any time before trial, on motion, change the place of trial in the fol- 
lowing cases: 

1. When it appears to the satisfaction of the justice before whom the 
action is pending, by affidavit of either party, that such justice is a 
material witness for either party. 

2. When either party makes and files an affidavit that he cannot have 
a fair and impartial trial before such justice, by reason of the interest, 
prejudice, or bias of the justice. 

3. When a jury has been demanded, and either party makes and files 
an affidavit that he cannot have a fair and impartial trial, on account of the 
bias or prejudice of the citizens of the township, town, or city against him. 

4. When, from any cause, the justice is disqualified from aeting. 

5. When the justice is sick or unable to act. 


History: Ap. p. Sec. 594, p. 160, Ban- Stat. 1871; re-en. Sec. 760, 1st Div. Rev. 
mack Stat.; re-en. Sec. 700, p. 176, Cod. Stat. 1879; re-en. Sec. 780, 1st Div. Comp. 
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Stat. 1887; en. Sec. 1481, C. Civ. Proc. Cited or applied as section 6987, Revised 
1895; re-en. Sec. 6987, Rev. C. 1907. Cal. Codes, in State ex rel. Jacobs v. District 
€, Civ. Proc. Sec. 833. Court, 48 Mont. 410, 414, 138 Pac. 1091. 


9621. Limitation on change—Contents of affidavit. The place of trial 
cannot be changed, on motion of the same party, more than once, upon any 
or all the grounds specified in the first, second, and third subdivisions of 
the preceding section. The affidavit mentioned in subdivisions one and 
three of the preceding section must state the facts; the affidavit men- 
tioned in subdivision two of said section need not state the facts, and the 
filing thereof shall be sufficient to divest the justice as to whom such dis- 
qualification is alleged of authority to try the case. 


History: En. Sec. 1482, C. Civ. Proc. Sec. 1, Ch. 37, L. 1921. Cal. C. Civ. Proc. 
1895; re-en. Sec. 6988, Rev. C. 1907; amd. Sec. 834. 


9622. To what court transferred. When the court orders the place 
of trial to be changed, the action must be transferred for trial to a court 
the parties may agree upon; and if they do not so agree, then to another 
justice’s court in the same county. 


History: En. Sec. 1483, C. Civ. Proc. 1895; re-en. Sec. 6989, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 835. 


9623. Proceedings after order changing place of trial. After an 
order has been made, transferring the action for trial to another court, 
the following proeeedings must be had: 

1. The justice ordering the transfer must immediately transmit to 
the justice of the court to which it is transferred, on payment by the 
party applying of all the costs that have accrued, all the papers in the 
action, together with a certified transcript from his docket of Hie pro- 
ceedings therein. 

2. Upon the receipt by him of such papers, the justice of the court 
to which the case is transferred must issue a notice, stating when and 
where the trial will take place, which notice must be served upon the 
parties at least a day before the time fixed for trial. If no answer 
or demurrer has been made by the defendant, he must be allowed to 
plead. 


History: En. Sec. 1484, C. Civ. Proc. crued costs, as provided by this section, 
1895; re-en. Sec. 6990, Rev. C. 1907. Cal. it was the duty of the justice of the 
C. Civ. Proc. Sec. 836. peace to proceed with the trial. Taney 
v. Vollenweider, 28 Mont. 147, 149, 72 


Where defendant on being granted a Pac. 415. 


change of venue, refused to pay the ac- 


9624. Effect of an order changing place of trial. From the time the 
order changing the place of trial is made, the court to which the action 
is thereby transferred has the same jurisdiction over it as though it 
had been commenced in such court. | 


History: En. Sec. 1485, C. Civ. Proc. 1895; re-en. Sec. 6991, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 837. 


9625. Transfer of cases to district court. The parties to an action 
in a justice’s court cannot give evidence upon any question which in- 
volves the title or possession of real property, or the legality of any tax, 
impost, assessment, toll, or municipal fine, nor can any, issue presenting 
such question be tried by such court; and if it appear, from the answer 
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of the defendant, verified by his oath, that the determination of the action 
will necessarily involve the questfon of title or possession to real property, 
or the legality of any tax, impost, assessment, toll, or municipal fine, 
the justice must suspend all further proceedings in the action and 
certify the pleadings, and, if any of the pleadings are oral, a transcript 
of the same from his docket to the clerk of the district court of the 
county; and from the time of filing such pleadings or transcript with 
the clerk, the district court shall have over the action the same jurisdic- 
tion as if it had been commenced therein; provided, that in eases of 
forcible entry and unlawful detainer, of which justices’ courts have 
jurisdiction, any evidence, otherwise competent, may be given, and 
any question properly involved therein may be determined. When the 
action is certified to the district court, upon the answer of the defendant, 
he must file an undertaking, to be approved by the justice, to the effect 
that he will pay all costs that may be awarded against him on the 


trial in the district court. 


Related section: 8840. ; 

History: Ap. p. Sec. 593, Bannack Stat.; 
re-en. Sec. 699, p. 176, Cod. Stat. 1871; 
Te-en. Sec. 759, 1st Div. Rev. Stat. 1879; 
Te-en. Sec. 779, 1st Div. Comp. Stat. 1887; 
en. Sec. 1486, C. Civ. Proc. 1895; re-en. 


Sec. 6992, Rev. C. 1907. Cal. C. Civ. Proc. 


Sec. 838. 


A complaint filed in a justice of the 
peace court, if stating a cause of action 
in ejectment, does not give the justice 
jurisdiction for any purpose, and he can- 
not confer jurisdiction on the district court 
by certifying the case to it. State ex 
rel. Lott v. District Court, 33 Mont. 356, 
' 358, 83 Pac. 597. 

If the question of title to real estate 
may be raised in an action in unlawful 


detainer, «a justice of the peace cannot 
certify the cause to the district court 
without the bond required by this section 
having been filed. State ex rel. Lott v. 
District Court, 33 Mont. 356, 358, 83 Pac. 
597. 


If the question of title may not be 
raised in an action in unlawful detainer, 
all allegations respecting it in the plead- 
ings are surplusage, and the justice of the 
peace court has jurisdiction to hear the 
cause, of which jurisdiction it cannot de- 
vest itself by certifying the cause to the 
district court. State ex rel. Lott v. Dis- 
trict Court, 33 Mont. 356, 359, 83 Pac. 597. 

Cited or applied as section 6992, Revised 
Codes, in Mettler v. Adamson, 38 Mont. 
198, 203, 99 Pac. 441. 


CHAPTER 45. 
MANNER OF COMMENCING ACTIONS IN JUSTICE COURTS. 


Section 9626. Actions—How Commenced. 


9627. Summons May Issue Within a Year. 

9628. Defendant May Waive Summons. 

9629. Parties May Appear in Person or by Attorney. 
9630. When Guardian Necessary—How Appointed. 
9631. Summons—How Issued, Directed, and What to Contain, 
9632. Time for Appearance of Defendant. 

9633. Alias Summons. 

9634. Same—Within a Year. 

9635. Summons—Limitation Upon Time of Service. 
9636. Service of Summons. 

9637. Hour for Appearance. 


9626. Actions—How commenced. An action in a justice’s court is 
commenced by filing a copy of the account, note, bill, bond, or instru- 
ment upon which the action is brought, with a statement of the amount 
due thereon, or a concise statement in writing of the cause of action, either 
of which is deemed a complaint. 


History: Ap. p. Sec. 554, p. 151, Ban- Stat. 1871; re-en. Sec. 720, 1st Div. Rev. 
mack Stat.; re-en. Sec. 660, p. 168, Cod. Stat. 1879; re-en. Sec. 740, lst Div. Comp. 
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Stat. 1887; en. Sec. 1500, C. Civ. Proc. 
1895; re-en. Sec. 6993, Rev. C. 1907. Cal. 


C. Civ. Proc. Sec. 839. 


Since an action can be instituted only 
by the filing of a formal complaint, or, 
what is its equivalent, by the filing of a 
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& 

copy of the account, bill, bond, or instru- 
ment upon which the action is brought, 
with a statement of the amount due there- 
on, a justice cannot issue an attachment 
or proceed to judgment without this pre- 
requisite. Shandy v. McDonald, 38 Mont. 
393, 399, 100 Pac. 203. 


9627. Summons may issue within a year. The court must indorse 
on the complaint the date upon which it was filed, and at any time 
within one year thereafter the plaintiff may have summons issued. 


History: En. Sec. 1501, C. Civ. Proc. 1895; re-en. Sec. 6994, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 840. 


9628. Defendant may waive summons. At any time after the com- 
plaint is filed, the defendant may, in writing, or by appearing and 
pleading, waive the issuing of summons. 


History: En. Sec. 1502, C. Civ. Proc. motion to dismiss an action against them, 
1895; re-en. Sec. 6995, Rev. C. 1907. Cal. in a justice’s court, a party waives serv- 
C. Civ. Proc. Sec. 841. . ice of summons and appears for all pur- 

poses. State ex rel. Beadle v. Smith, 

By joining with his codefendant in a 42 Mont. 492, 494, 113 Pac. 294. 


9629. Parties may appear in person or by attorney. Parties in jus- 
tice’s court may appear and act in person or by attorney; and any per- 
son, except the constable by whom the summons or jury process was 
served, may act as attorney. 


History: En. Sec. 551, p. 151, Bannack 1887; amd. Sec. 1503, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 657, p. 167, Cod. Stat. re-en. Sec. 6996, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 717, lst Div. Rev. Stat. Proc. Sec. 842. 

1879; re-en. Sec. 737, lst Div. Comp. Stat. 


9630. When guardian necessary—How appointed. When an infant, 
insane, or incompetent person is a party, he must appear either by his 
general guardian, if he have one, or by a guardian ad litem appointed 
by the justice. When a guardian ad litem is appointed by the justice, 
he must be appointed as follows: 

1. If the infant, sane, or incompetent person be plaintiff, the appoint- 
ment must be made before the summons is issued, upon the application 
of the infant, if he be of the age of fourteen years; if under that age, or 
if insane or incompetent, upon the application of a relative or friend. 

2. If the infant, insane, or incompetent person be defendant, the 
appointment must be made at the time the summons is returned, or before 
the answer, upon the application of the infant, if he be of the age of 
fourteen years, and apply at or before the summons is returned; if 
he be under the age of fourteen years, or be insane or incompetent, or 
neglect so to apply, then upon the application of a relative or friend, 
or any other party to the action, or by the justice, on his own motion. 


History: Ap. p. Sec. 555, p. 151, Ban- Stat. 1887; en. Sec. 1504, C. Civ. Proc. 
nack Stat.; re-en. Sec. 661, p. 169, Cod. 1895; re-en. Sec. 6997, Rev. C. 1907. Cal. 
Stat. 1871; re-en. Sec. 721, lst Div. Rev. OC. Civ. Proc. Sec. 843. 

Stat. 1879; re-en. Sec. 741, lst Div. Comp. 


9631. Summons—How issued, directed, and what to contain. The 
summons must be directed to the defendant and signed by the justice, 
and must contain: 
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1. The title of the court, the name of the county and city or township 
in which the action is commenced, and the names of the parties thereto; 

2. <A sufficient statement of the cause of action, in general terms, to 
apprize the defendant of the nature of the claim against him; 

3. A direction that the defendant appear and answer before the 
justice, at his office, as specified in the next section. And that if he 
fail to appear and answer, judgment will be taken against him according 
to the complaint. 


History: Ap. p. Sec. 556, p. 152, Ban- Effect of error or irregularity in sum- 
nack Stat.; re-en. Sec. 662, p. 169, Cod. mons issued by justice of the peace, see 
Stat. 1871; re-en. Sec. 722, 1st Div. Rev. notes in Ann. Cas. 1914A, 1085; 6 A. L. R. 
Stat. 1879; re-en. Sec. 742, lst Div. Comp. 851. 

Stat. 1887; en. Sec. 1505, C. Civ. Proc. 
1895; re-en. Sec. 6998, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 844. 


9632. Time for appearance of defendant. The time specified in the 
summons for the appearance of the defendant must be as follows: 
1. If an order of arrest be indorsed upon the summons, forthwith. 
2. In all other cases it shall be made returnable in not less than 
four nor more than ten days from its date, and shall be served at least 
four days before the time for appearance. 


History: En. Sec. 557, p. 152, Bannack _re-en. Sec. 6999, Rev. C. 1907. Cal. C. Civ. 
Stat.; re-en. Sec. 663, p. 169, Cod. Stat. Proc. Sec. 845. 
1871; re-en. Sec. 723, 1st Div. Rev. Stat. 


, Time for appearance in courts of jus- 
1879; Te-en. Sec. 743, 1st Div. Comp. Stat. . 4 . 
1887; amd. Sec. 1506, C. Civ. Proc. 1895; ee of the peace, see note in 40 Am. Dec. 


9633. Alias summons. If the summons is returned without being 
served upon any or all of the defendants, the justice, upon the demand of 
the plaintiff, may issue an alias summons in the same form as the original, 
except that he may fix the time for the appearance of the defendant 
at a period not exceeding ninety days from its date. 


History: En. Sec. 1507, C. Civ. Proc. 1895; re-en. Sec. 7000, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 846. 


9634. Same—Within a year. The justice may, within a year from 
the date of filing the complaint, issue as many alias summonses as may 
be demanded by the plaintiff. 


History: En. Sec. 1508, C. Civ. Proc. 1895; re-en. Sec. 7001, Rev. ©. 1907. Cal. C. 
Civ. Proc. Sec. 847. 


9635. Summons—Limitation upon time of service. The summons can- 
not be served out of the county of the justice before whom the action 
is brought, except when the action is brought upon a joint contract or 
obligation of two or more persons who reside in different counties, and 
the summons has been served upon the defendant resident of the county, 
in which case the summons may be served upon the other defendant 
out of the county; and, except, also, when an action is brought against a 
party who has contracted to perform an obligation at a particular place, 
and resides in a different county, in which case summons may be served 
in the county where he resides; and, except, also, where an action is 
brought for an injury to person or property, and the defendant resides 
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in a different county, in which case summons may be served in the county 
where defendant resides. 


History: En. Sec. 1509, C. Civ. Proc. 1895; re-en. Sec. 7002, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 848. 


9636. Service of summons. The summons may be served by a sheriff 
or constable of any of the counties of this state; provided, that when a 
summons issued by a justice of the peace is to be served out of the county 
in which it is was issued, the summons shall have attached to it a certi- 
ficate under seal by the county clerk of the county in which it was 
issued, to the effect that the person issuing the same was an acting 
justice of the peace at the date of the summons; or the summons may be 
served by any male person resident in the state, over the age of eighteen 
years, not a party to the suit, and must be served and returned as pro- 
vided in sections 9110 and 9111; or it may be served by publication, and 
sections 9117, 9118, and 9119 of this code, so far as they relate to publication 
of summons, are made applicable to justices’ courts; the word ‘‘justice’’ 
being substituted for the word ‘‘clerk’’ whenever the latter word occurs. 


History: En. Sec. 1510, C. Civ. Proc. 
1895; amd. Sec. 1, Ch. 61, L. 1903; re-en. 
Sec. 7003, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 849. 


9637. Hour of appearance. 


Cited or applied as section 1510, Code 


- of Civil Procedure, before amendment, in 


Layton v. Trapp, 90 Mont. 453, 455, 52 
Pac. 208; State ex rel. Reagan v. Harring- 
ton, 31 Mont. 294, 296, 78 Pac. 484. 


When all parties served with process shall 


have appeared, or some of them have appeared, and the remaining defend- 
ants have made default, the justice must fix a day for the trial of said 
cause, and notify the plaintiffs and the defendants who have appeared 
thereof. The parties are entitled to one hour in which to appear after the 
time fixed in said notice, but are not bound to remain longer than that 
time, unless both parties have appeared, and the justice, being present, is 
engaged in the trial of another cause. 

History: En. Sec. 1511, C. Civ. Proc. 


1895; re-en. Sec. 7004, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 850. 


A justice of the peace could not enter 
judgment by default on failure of de- 
fendant to appear at the time set for trial, 
when defendant. had filed an answer put- 
ting in issue the allegations of the com- 
plaint. Where the record showed that 


judgment on proof adduced by plaintiff, 
the judgment was not one by default, al- 
though the justice’s docket recited the 
notice and entry of defendant’s default. 
Clark v. Great Northern Ry. Co., 30 Mont. 
458, 463, 76 Pac. 1003; State ex rel. Gris- 
som v. Justice Court, 31 Mont. 258, 263, 
78 Pac. 498. 

Cited or applied as section 7004, Revised 
Codes, in State ex rel. Beadle v. Smith, 42 


such justice tried the issues and entered Mont. 492, 495, 113 Pac. 294. 


CHAPTER 46. 


PLEADINGS IN JUSTICE COURTS. 


Section 9638. Form of Pleadings. 


9639. Pleadings in Justices’ Gaterts: 

9640. Complaint Defined. 

9641. When Demurrer to Complaint May Be Put In. 
9642. Answer. 

9643. If the Defendant Omits to Set Up Counterclaim, 
9644. When Plaintiff May Demur to Answer. 

9645. Proceedings on Demurrer. 

9646. New Matter Deemed Denied. 

9647. Amendment of Pleadings. 

9648. Answer or Demurrer to Amended Pleadings. 
9649. Copy of Account or Instrument to Be Filed. 
9650. Copy Deemed Genuine if Not Denied. 

9651. Variance. 
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PLEADINGS. 


[9638-9642 


Pleadings in justices’ courts: 


1. Are not required to be in any particular form, but must be such as 
to enable a person of common understanding to know what is intended; 

2. May, except the complaint, be oral or in writing; 

3. Must not be verified, unless otherwise provided in sections 9619 to. 


9724 of this code; 


4. If in writing, must be filed with the justice; 
5. If oral, an entry of their substance must be made in the docket. 
6. In eases of forcible entry and unlawful detainer, pleadings must be 


verified. 


History: Sec. 7005, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 851. 


Note.—Sections 9638 to 9648 were en- 
acted at sections 1520 to 1530, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7005 to 7015, Revised Codes 1907. 
Earlier acts were sections 582 to 592, pp. 
158 and 159, Bannack Statutes; re-enacted 
as sections 688 to 698, p. 175, Codifled Stat- 
utes 1871; re-enacted as sections 748 to 
758, First Division Revised Statutes 1879; 
re-enacted as sections 768 to 778, First 
Division Compiled Statutes 1887. 


‘ A complaint in an action ‘brought in a 
justice’s court to recover the balance of 
an account for goods, wares, and merchan- 
dise, reading as follows: “E. to M. & W., 
Dr. To balance for merchandise (de- 
scribing it), $255.12,” was sufticient under 
this section and section 9640. Moran v. 
Ebey, 39 Mont. 517, 520, 104 Pac. 522. 

Cited or applied as section 7005, Revised 
Codes, in Wilcox v. Toston State Bank, 
53 Mont. 490, 493, 165 Pac. 292. 


9639. Pleadings in justices’ courts. The pleadings are: 


1. The complaint by the plaintiff ; 
2. The demurrer to the complaint; 


3. The answer by the defendant; 
4. The demurrer to the answer. 


History: Sec. 7006, Rev. C. 1907. See 
also history of Sec. 9638. Cal. C. Civ. 
Proc. Sec. 852. 


A reply is not one of the pleadings 
which may be filed in a justice’s court. 
Mettler v. Adamson, 38 Mont. 198, 200, 
99 Pac. 441, 


9640. Complaint defined. The complaint in justices’ courts is a 
concise statement, in writing, of the facts constituting the plaintiff’s. 
cause of action; or a copy of the account, note, bill, bond, or instrument 


upon which the action is based. 


History: 
also history of Sec. 9638. 
Proc. Sec. 853. 


“A copy of the account” does not mean 
a list of the items constituting it; such 
list may be obtained under section 9649, 
the complaint is sufficient where it shows 
the balance due on account. Moran v. 
Ebey, 39 Mont. 517, 519, 104 Pac. 522. 

The term “account,” in this section, is 
not used in the same sense as it is in 


Cal. C. Civ. 


Sec. 7007, Rev. C. 1907. See - 


section 9167. Moran v. Ebey, 39 Mont. 
517, 519, 104 Pac. 522. 


There is not any reason for requiring 
the plaintiff to furnish the items of the 
account in his complaint, so long as the 
defendant may obtain them under the 
provisions of section 9649. Moran v. Ebey, 
39 Mont. 517, 519, 104 Pac. 522. 

Cited or applied as section 7007, Revised 
Codes, in Wilcox v. Toston State Bank, 
53 Mont. 490, 493, 165 Pac. 292. 


9641. When demurrer to complaint may be put in. The defendant 
may, at any time before answering, demur to the complaint, upon the 
erounds mentioned in section 9131 of this code, except the ground men- 


tioned in subdivision 5. 

History: Sec. 7008, Rev. C. 1907. See 
also history of Sec. 9638. Cal. C. Civ. Proc. 
Sec. 854, 


In a justice’s court, all causes of action 
which a plaintiff has against his adversary 
may be joined in one complaint, if they 
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are of such a character that the justice 
has jurisdiction of each of them, and the 
aggregate of the demands does not ex- 
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ceed three hundred dollars. Reynolds v. 
Smith, 48 Mont. 149, 151, 135 Pac. 1190. 


9642. Answer. The answer may contain a general denial of any or 


all the material facts stated in the complaint, which the defendant 
believes to be untrue, and also a statement, in a plain and direct manner, 
of any other facts containing a defense or counterclaim, upon which an 
action might be brought by the defendant against the plaintiff in a 


justice’s court. 
other instrument as a counterclaim. 


History: Sec. 7009, Rev. C. 1907. See 
also history of Sec. 9638. Cal. C. Civ. Proc. 
Sec. 855. 


Where the defendant, in an action be- 
fore a justice of the peace, failed to set 
up a then subsisting counterclaim . upon 


9643. If the defendant omits to set up counterclaim. 


He may file a copy of an account, note, bill, bond, or 


which an action might have been brought 
in that court, he could not, under this and 
the following section, thereafter, on ap- 
peal to the district court, have it ad- 
judicated. Walter v. Cox, 36 Mont. 20, 
24, 91 Pac. 1063. 


If the defend- 


ant omit to set up a counterclaim in the cases mentioned in the last 
section, neither he nor his assignee can afterward maintain an’ action 


against the plaintiff therefor. 
dollars, he need not set it up. 


History: Sec. 7010, Rev. C. 1907. See 
also history of Sec. 9638. Cal. C. Civ. Proc. 
Sec. 856. 


This and the preceding section demon- 
strate that it was the policy and purpose 
of the legislature in enacting them that 
all petty claims existing between the 
parties, and falling within the limited 
jurisdiction of justices’ courts, should be 


9644. When plaintiff may demur to answer. 


If the counterclaim exceeds three hundred 


adjusted in one action. Walter v. Cox. 
386 Mont. 20, 24, 91 Pac. 1063. 

A defendant, in an action in a justice 
of the peace court, does not waive objec- 
tion to want of jurisdiction over his per- 
son, by presenting an answer containing 
a counterclaim, where he insists, at every 
stage of the proceedings, that the justice 
has no jurisdiction. Wilcox v. ‘Toston 
State Bank, 53 Mont. 490, 493, 165 Pac. 
292. 


When the answer 


contains new matter in avoidance, constituting a defense or counterclaim, 
the plaintiff may, at any time before the trial, demur to the same for 
insufficiency, stating therein the grounds of such demurrer, which may be 
the same as mentioned in section 9153 of this code, except the first sub- 
division thereof. 


History: Sec. 7011, Rev. C. 1907. See 
also history of Sec. 9638. Cal. C. Civ. Proc. 
Sec. 857. 


Cited or applied as section 1526, Code of 
Civil Procedure, in Walter v. Cox, 36 Mont. 
20, 24, 91 Pac. 1063. 


9645. Proceedings on demurrer. 
as follows: 

1. If the demurrer to the complaint is sustained, the plaintiff may, 
within such time, not exceeding two days, as the court allows, amend his 
complaint. 

2. If the demurrer to a complaint is overruled, the defendant may 
answer forthwith. 

3. If the demurrer to an answer is sustained, the defendant may 
amend his answer within such time, not exceeding two days, as the court 
may allow. 


The proceedings on demurrer are 
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4. If the demurrer to an answer is overruled, the action must proceed 
as if no demurrer had been interposed. 


History: Sec. 7012, Rev. C. 1907. See also history of Sec. 9638. Cal. C. Civ. Proc. 
ec. 858. 


9646. New matter deemed denied. The new matter contained in the 
answer or counterclaim is deemed denied by the plaintiff. 


History: Sec. 7013, Rev. C. 1907. See land sold did not require a replication. The 
also history of Sec. 9638. pleadings in the district court on an ap- 


- peal from a justice or police court are 

The filing of an amendment to defend- governed by the same rules as pertain to 

ant’s answer pleading the statute of frauds pleadings in such courts. Duane v. Mo- 
to an action to recover the price of certain linak, 31 Mont. 343, 345, 78 Pac. 588. 


9647. Amendment of pleadings. Hither party may, at any time before 
the conclusion of the trial, amend any pleading; but if the amendment 
is made after the issue, and it appears to the satisfaction of the court, 
by oath, that an adjournment is necessary to the adverse party in conse- 
quence of such amendment, an adjournment must be granted. The court 
may also, in its discretion, when an adjournment will by the amendment 
be rendered necessary, require, as a condition to the allowance of such 
amendment, made after issue joined, the payment of costs to the adverse 
party, to be fixed by the court, not exceeding twenty dollars. The court 
may also, on such terms as may be just, and on the payment of costs, 
relieve a party from any judgment taken against him by mistake, 
inadvertence, surprise, or excusable neglect, but the application for such 
relief must be made within ten days after the entry of the judgment, and 
upon an affidavit showing good cause therefor. 


History: Sec. 7014, Rev. C. 1907. See Cited or applied as section 1529, Code 
also history of Sec. 9638. Cal. C. Civ. of Civil Procedure, in State ex rel. Shan- 
Proc. Sec. 859. ahan v. Lindsay, 22 Mont. 398, 399, 56 

Pac. 827. 


9648. Answer or demurrer to amended pleadings. When a pleading 
is amended, the adverse party may answer or demur to it within such 
time, not exceeding two days, as the court may allow. 


History: Sec. 7015, Rev. C. 1907. See also history of Sec. 9638. Cal. C. Civ. Proc. 
Sec. 860. 


9649. Copy of account or instrument to be filed. When the cause of 
action or the defense or counterclaim arises upon an account or instru* 
ment for the payment of money only, it shall be sufficient for the party 
to deliver a copy of the account or instrument to the party demanding it, 
and to state that there is due to him thereon from the adverse party a 
specified sum, but the court may, at any time, require the original 
account or instrument to be exhibited to the inspection of the adverse 
party, and a copy to be furnished; or if it be not so exhibited, and a 
copy furnished, may prohibit its being afterwards given in evidence, 
unless it appear that such instrument is not in the possession of the party 
pleading it, or under his control. The court may, at any time, require 
either party to furnish to the other the items of an account or a bill of 
particulars. 


Related sections: 9167, 9771. nack Stat.; re-en. Sec. 694, p. 175, Cod. 
History: Ap. p. Sec. 588, p. 158, Ban- Stat. 1871; re-en. Sec. 754, 1st Div. Rev. 
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Stat. 1879; re-en. Sec. 774, lst Div. Comp. would doubtless have used the terms “copy 
Stat. 1887; en. Sec. 1531, C. Civ. Proc. of account or bill of particulars,’ but it 
1895; re-en. Sec. 7016, Rev. C. 1907. Cal. did not do so. It used the term “bill of 
C. Civ. Proc. Sec. 886. particulars” as synonymous with items of 
an account as distinguished from the ac- 


If the term ‘“‘account,” as used in section : 
a esha : count itself. Moran v. Ebey, 39 Mont. 
9640, was intended to comprise a list of 517, 519, 104 Pac. 522. 


the items, the legislature in this section 


9650. Copy deemed genuine if not denied. If the plaintiff annex to 
his complaint, or file with the justice at the time of issuing the summons, 
a copy of the promissory note, bill of exchange, other obligation for the 
payment of money, or other instrument upon which the action is brought, 
the defendant shall be deemed to admit the genuineness of all the signa- 
tures thereto, unless he specifically deny the same in his answer under 
oath. In case of a counterclaim, the same rule applies to the plaintiff. 


History: En. Sec. 589, p. 159, Bannack 1887; amd. Sec. 1532, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 695, p. 175, Cod. Stat. re-en. Sec. 7017, Rev. C. 1907. Cal. C. 
1871; re-en. Sec. 755, 1st Div. Rev. Stat. Civ. Proc. Sec. 887. 

1879; re-en. Sec. 775, 1st Div. Comp. Stat. 


9651. Variance. A variance between the proof on the trial and the 
allegations in pleading shall be disregarded as immaterial, unless the 
court be satisfied that the adverse party has been misled to his prejudice 
thereby. 


History: En. Sec. 591, p. 159, Bannack 1879; re-en. Sec. 777, 1st Div. Comp. Stat. 


Stat.; re-en. Sec. 697, p. 176, Cod. Stat. 1887; re-en. Sec. 1533, C. Civ. Proc. 1895; 
1871; re-en. Sec. 757, 1st Div. Rev. Stat. re-en. Sec. 7018, Rev. C. 1907. 


CHAPTER 47. 


PROVISIONAL REMEDIES IN JUSTICE COURTS—ARREST IN CIVIL ACTIONS— 
ATTACHMENT—CLAIM AND DELIVERY. 


Section 9652. Order of Arrest and Arrest of Defendant. 
9653. Affidavit and Undertaking for Order of Arrest. 
9654. A Defendant Arrested Must Be Taken Before the Justice Immediately. 
9655. The Officer Must Give Notice to the Plaintiff of Arrest. 
9656. The Officer Must Detain the Defendant. 
9657. Detfendant’s Answer. 
9658. Provisions Applicable. 
9659. Writ of Attachment Shall Issue Upon Affidavit. 
9660. Undertaking on an Attachment Must Be Required. 
9661. Form of Writ—Bond to Avoid Levy. 
9662. Certain Provisions Apply to All Attachments in Justices’ Courts. 
9663. How Claim and Delivery Enforced. 


9652. Order of arrest and arrest of defendant. An order to arrest the 
defendant may be indorsed on a summons issued by the justice, and 
the defendant may be arrested thereon by the sheriff or constable, at the 
time of serving the summons, aud brought before the Justice, and there 
detained until duly discharged, in the cases mentioned in section 9194 of 
this code. 


History: En. Sec. 560, p. 153, Bannack 1887; amd. Sec. 1540, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 666, p. 170, Cod. Stat. re-en. Sec. 7019, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 726, 1st Div. Rev. Stat. Proc. Sec. 861. 

1879; re-en. Sec. 746, lst Div. Comp. Stat. 


9653. Affidavit and undertaking for order of arrest. Before an order | 


of arrest can be made, the party applying must prove to the satisfaction 
of the justice, by the affidavit of himself or some other person, the facts 
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upon which the application is founded. The plaintiff must also execute 
and deliver to the justice a written undertaking in the sum of three hun- 
dred dollars, with sufficient sureties, to the effect that the plaintiff will 
pay all costs that may be adjudged to the defendant, and all damages 
which he may sustain by reason of the arrest, if the same be wrongful, 
or without sufficient cause, not exceeding the sum specified in the under- 
taking. 

History: En. Sec. 561, p. 154, Bannack 
Stat.; re-en. Sec. 667, p. 170, Cod. Stat. 


1871; re-en. Sec. 727, 1st Div. Rev. Stat. 
1879; re-en. Sec. 747, 1st Div. Comp. Stat. 


1887; amd. Sec. 1541, C. Civ. Proc. 1895; 
re-en. Sec. 7020, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 862. 


9654. A defendant arrested must be taken before the justice imme- 
diately. The defendant, immediately upon being arrested, must be taken 
to the office of the justice who made the order, and if he is absent or 
unable to try the action, or if it appears to him by the affidavit of 
defendant that he is a material witness in the action, the officer must 
immediately take the defendant before another justice of the town, 
township, or city, if there is another, and if not, then before a justice of 
an adjoining township, who must take jurisdiction of the action, and 
proceed thereon as if the summons had been issued and the order of arrest 


made by hin. 

History: En. Sec. 562, p. 154, Bannack 
Stat.; re-en. Sec. 668, p. 171, Cod. Stat. 
1871; re-en. Sec. 728, 1st Div. Rev. Stat. 
1879; re-en. Sec. 748, lst Div. Comp. Stat. 


, 9655. The officer must give notice to the plaintiff of arrest. The 
officer making the arrest must immediately give notice thereof to the 
plaintiff, or his attorney or agent, and indorse on the summons and sub- 
seribe a certificate, stating the time of serving the same, the time of arrest, 
and of his giving notice to the plaintiff. 


1887; amd. Sec. 1542, C. Civ. Proc. 1895; 
re-en. Sec. 7021, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 863. 


History: En. Sec. 563, p. 154, Bannack 
Stat.; re-en. Sec. 669, p. 171, Cod. Stat. 
1871; re-en. Sec. 729, lst Div. Rev. Stat. 


1887; re-en. Sec. 1543, C. Civ. Proc. 1895; 
re-en. Sec. 7022, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 864. 


1879; re-en. Sec. 749, 1st Div. Comp. Stat. 


9656. The officer must detain the defendant. The officer making the 
arrest must keep the defendant in custody until he is discharged by 
order of the justice. The officer shall not be bound to keep such person 
under arrest more than twenty-four hours, unless the plaintiff advance 
each day the expenses of keeping such person, which expense shall be 
taxed as costs in the action, and in no ease shall be a charge against the 
eounty. 


History: En. Sec. 564, p. 154, Bannack 
Stat.; re-en. Sec. 670, p. 171, Cod. Stat. 
1871; re-en. Sec. 730, ist Div. Rev. Stat. 
1879; re-en. Sec. 750, lst Div. Comp. Stat. 


1887; re-en. Sec. 1544, C. Civ. Proc. 1895; 
re-en. Sec. 7023, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 865. 


9657. Defendant’s answer. The defendant may file an answer, under 
oath, putting in issue the facts stated in the affidavit for the order of 
arrest, which may be tried by the court unless a jury is demanded, and 
the plaintiff shall be held to establish such facts, and if he fail to do so, 
the order of arrest shall be dismissed, and the defendant may proceed 
upon the undertaking of the plaintiff for his damages occasioned by the 
arrest. The defendant may apply to the court to be discharged from 
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arrest, upon the ground of the insufficiency of the papers on which the 
order of arrest was granted. 


History: En. Sec. 567, p. 155, Bannack 1879; re-en. Sec. 753, 1st Div. Comp. Stat. 
Stat.; re-en. Sec. 673, p. 171, Cod. Stat. 1887; re-en. Sec. 1545, C. Civ. Proc. 1895; 
1871; re-en. Sec. 733, 1st Div. Rev. Stat. re-en. Sec. 7024, Rev. C. 1907. 


9658. Provisions applicable. The provisions of sections 9875 to 9886 
of this code, in relation to the examination and discharge of a defendant 
imprisoned on execution in a civil action, shall apply to justices’ courts, 
and justices of the peace shall have the same powers in their courts as 
are by said sections granted to the judge. 


History: En. Sec. 673, p. 172, Cod. Stat. Stat. 1887; re-en. Sec. 1546, C. Civ. Proc. 
1871; re-en. Sec. 733, 1st Div. Rev. Stat. 1895; re-en. Sec. 7025, Rev. C. 1907. 
1879; re-en. Sec. 753, 1st Div. Rev. Comp. 


9659. Writ of attachment shall issue upon affidavit. A writ to attach 
the property of the defendant must be issued by the justice at the time of, 
or after issuing summons and before answer, on receiving an affidavit by 
or on behalf of the plaintiff, showing the same facts as are required to 
be shown by the affidavit specified in section 9257 of this code. 


History: En. Sec. 568, p. 155, Bannack i887; amd. Sec. 1560, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 674, p. 172, Cod. Stat. re-en. Sec. 7026, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 734, 1st Div. Rev. Stat. Proc. Sec. 866. 

1879; re-en. Sec. 754, lst Div. Comp. Stat. 


9660. Undertaking on an attachment must be required. Before 
issuing the writ, the justice must require a written undertaking in due 
form on the part of the plaintiff, with two or more sureties, in a sum of 
not less than fifty dollars nor more than three hundred dollars, to the 
effect that if defendant recover judgment the plaintiff will pay all costs 
that may be awarded to defendant, and all damages which he may sustain 
by reason of the attachment, not exceeding the sum specified in the 
undertaking. Within two days after, or at any time before the service 
of the writ of attachment upon defendant, he may except to the suffi- 
ciency of the sureties, and if he fails to do so, he is deemed to have 
waived all objections to them. When excepted to, the sureties must, 
within three days after notice by the defendant of not less than one day, 
justify before the justice, and upon failure to justify, or if others in their 
place fail to justify, at the time and place appointed, the justice shall 
make an order vacating the writ of attachment. 


History: En. Sec. 569, p. 155, Bannack 1887; amd. Sec. 1561, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 675, p. 172, Cod. Stat. re-en. Sec. 7027, Rev. C. 1907; amd. Sec. 
1871; re-en. Sec. 735, 1st Div. Rev. Stat. 1, Ch. 86, L. 1911. Cal. C. Civ. Proc. Sec. 
1879; re-en. Sec. 755, lst Div. Comp. Stat. 867. 


9661. Form of writ—Bond to avoid levy. The writ may be directed 
to the sheriff or any constable of the county, or the sheriff of any other 
county, and must require him to attach and safely keep all the property 
of the defendant in his county, not exempt from execution, or so much — 
thereof as may be sufficient to satisfy the plaintiff’s demand, the amount 
of which must be stated in conformity with the complaint, unless the 
defendant has given him security, by the undertaking of two sufficient 
sureties, in an amount sufficient to satisfy such demand, besides costs, in 
which case to take such undertaking. Such undertaking is to be to the 
plaintiff or plaintiffs in the action, and shall be approved in writing on 
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the back thereof by the plaintiff or plaintiffs, or his or their attorney or 
attorneys, or upon their refusal, by the justice issuing such writ. 


History: En. Sec. 570, p. 155, Bannack 1887; re-en. Sec. 1562, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 676, p. 172, Cod. Stat. amd. Sec. 2, p. 141, L. 1899; re-en. Sec. 
1871; re-en. Sec. 736, 1st Div. Rev. Stat. 7028, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1879; re-en. Sec. 756, lst Div. Comp. Stat. 868. 


9662. Certain provisions apply to all attachments in justices’ courts. 
The sections of this code from section 9261 to section 9293, both inclusive, 
are applicable to attachments issued in justices’ courts, the word ‘‘con- 
stable’’ being substituted for the word ‘‘sheriff’’ whenever the writ is 
directed to a constable, and the word ‘‘justice’’ substituted for ‘‘judge.’’ 


History: En. Sec. 571, p. 155, Bannack 1887; re-en. Sec. 1563, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 677, p. 172, Cod. Stat. re-en. Sec. 7029, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 737, 1st Div. Rev. Stat. Proc. Sec. 869. 

1879; re-en. Sec. 757, 1st Div. Comp. Stat. 


9663, How claim and delivery enforced. In an action to recover pos- 
session of personal property, the plaintiff may, at the time of issuing 
summons, or at any time thereafter before answer, claim the delivery of 
such property to him; and the sections of this code from section 9221 to 
section 9239, both inclusive, are applicable to such claim when made in 
justices’ courts, the powers therein given and duties imposed on sheriffs 
being extended to constables, and the word ‘“‘justice’’ substituted for 
““Judge,’’ and the justice, instead of the plaintiff or his attorney, may, in 
his discretion, by an indorsement in writing upon the affidavit, order the 
sheriff or constable to take the property mentioned in affidavit. 


History: Ap. p. Sec. 572, p. 156, Ban- Stat. 1887; amd. Sec. 1570, C. Civ. Proc. 
nack Stat.; re-en. Sec. 678, p. 172, Cod. 1895; re-en. Sec. 7030, Rev. C. 1907. Cal. 
Stat. 1871; re-en. Sec. 738, lst Div. Rev. CC. Civ. Proc. Sec. 870. 

Stat. 1879; re-en. Sec. 758, 1st Div. Comp. 


CHAPTER 48. 
JUDGMENTS BY DEFAULT. 


Section 9664. Judgment When Defendant Fails to Appear. 
9665. Judgment Against Defendant on Demurrer. 


9664. Judgment when defendant fails to appear. If the defendant 
fails to appear and answer or demur within the time specified in the 
summons, or one hour thereafter, then, upon proof of service of summons, 
the court must hear the evidence offered by the plaintiff, and must 
render judgment in his favor for such sum (not exceeding the amount 
stated in the summons) as appears by such evidence to be just. 


History: En. Sec. 1580, C. Civ. Proc. Default judgment entered by justice of 
1895; re-en. Sec. 7031, Rey. C. 1907. Cal. peace on process served less than required 
C. Civ. Proc. Sec. 871. time as void or voidable, see note in 8 Ann. 


Cited: or applied as section 1580, Code #5 1142. 


of Civil Procedure, in Maxey v. Cooper, 21 
Mont. 456, 457, 54 Pac. 562. 


9665. Judgment against defendant on demurrer. In the following 
eases the same proceedings must be had, and judgment must be rendered 
in like manner, as if the defendant had failed to appear and answer or 
demur : 

1. If the complaint has been amended, and the defendant fails to 
answer it as amended, within the time allowed by the court; 
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2. If the demurrer to the complaint is overruled, and the defendant 


fails to answer at once; 


3. If the demurrer to the answer is sustained, and the defendant 
fails to amend the answer within the time allowed by the court. 


History: En. Sec. 1581, C. Civ. Proc. 
1895; re-en. Sec. 7032, Rev. C. 1907. Cal. 


C. Civ. Proc. Sec. 872. 


Cited or applied as section 1581, Code 
of Civil Procedure, in Maxey v. Cooper, 21 
Mont. 456, 457, 54 Pac. 562. 


CHAPTER 48a. 
TIME OF TRIAL AND POSTPONEMENTS IN JUSTICE COURTS, 


Section 9666.. Time When Trial Must Be Commenced. 
9667. When Court May, of Its Own Motion, Postpone Trial. 


9668. Postponement by Consent. 


9669. Postponement Upon Application of a Party. 
9670. No Continuance for More Than Ten Days to Be Granted, Unless Upon 


Filing of Undertaking. 


9666. Time when trial must be commenced. Unless postponed; as 


provided in this chapter, or unless transferred to another court, the trial 
of the action must commence at the expiration of one hour from the time 
specified in the notice mentioned in section 9637, and the trial must pro- 
ceed and there must be no adjournment for more than twenty-four hours 


at any one time, until all the issues therein are disposed of. 
History: En. Sec. 1590, C. Civ. Proc. 1895; re-en. Sec. 7033, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 873. 


9667. When court may, of its own motion, postpone trial. The court 
may, of its own motion, postpone the trial: 

1. For not exceeding one day, if, at the time fixed by law or by an 
order of the court for the trial, the court is engaged in the trial of 


another action ; 


2. For not exceeding two days, if, by an amendment of the pleadings, 
or the allowance of time to make such amendment or to plead, a post- 


ponement is rendered necessary ; 


3. For not exceeding three days, if the trial is upon issues of fact, and 


a jury has been demanded. 


History: En. Sec. 1591, C. Civ. Proc. 
1895; re-en. Sec. 7034, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 874. 


While it appears that a justice of the 
peace may, with the consent of the parties, 
take a case under advisement, the ad- 
journment of the trial, so brought about 
by stipulation, must be to a time and 
place appointed for that purpose, and an 
order to that effect entered upon his 
docket. State ex rel. Collier v. Houston, 
36 Mont. 178, 181, 92 Pac. 476, 12 Ann. 
Cas. 1027. 


9668. Postponement by consent. 


This section refers’ specifically to a 
postponement of the trial; that is, the 
trial on the merits after issue has been 
reached and a definite time has been fixed 
for it, as provided in section 9637, but the 
justice, of necessity, has the power to 
postpone a case when he is hearing an- 
other one at the time set for hearing. 
State ex rel. Beadle v. Smith, 42 Mont. 
492, 495, 113 Pac. 294. 

Cited or applied as section 7034, Revised 
Codes, in State ex rel. Akin v. Williams, 
50 Mont. 582, 585, 148 Pac. 333. 


The court may, by the consent of the 


parties, given in writing or in open court, postpone the trial to a time 


-agreed upon by the parties. 


History: En. Sec. 1592, OC. Civ. Proc. 
1895; re-en. Sec. 7035, Rev. C. 1907. Cal. 


C. Civ. Proc. Sec. 875. 


Cited or applied as section 7035, Revised _ 


Codes, in State ex rel, Akin v. Williams, 
50 Mont. 582, 585, 148 Pac. 333. 
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9669. Postponement upon application of a party. The trial may be 
postponed upon the application of either party, for a period not exceeding 
four months: 

1. The party making the application must prove, by his own oath or 
otherwise, that he cannot, for want of material testimony, which he 
expects to procure, safely proceed to trial, and must show in what respect 
the testimony expected is material, and that he has used due diligence to 
‘procure it, and has been unable to do so. 

2. If the application is on the part of the plaintiff, and the defendant 
is under arrest, a postponement for more than three hours discharges the 
defendant from custody; but the action may proceed, notwithstanding, 
and the defendant is subject to arrest on execution, in the same manner 
as if he had not been discharged. ; 

3. If the application is on the part of a defendant under arrest, before 
it can be granted he must execute an undertaking, with two or more 
sufficient sureties, to be approved by, and in a sum to be fixed by, the 
justice, to the effect that he will render himself amenable to the process 
of the court during the pendency of the action, and to such as may be 
issued to enforce the judgment therein; or that the sureties will pay to 
the plaintiff the amount of any judgment which he may recover in the 
action, not exceeding the amount specified in the undertaking. On filing 
the undertaking specified in this subdivision, the justice may order the 
defendant discharged from custody. 

4. The party making the application must, if required by the adverse 
party, consent that the testimony of any witness of such adverse party, 
who is in attendance, may be then taken by deposition before the justice, 
and that the testimony so taken may be read on trial, with the same 
effect, and subject to the objections, as if the witness were produced. 
But the court may require the party making the application to state, 
upon affidavit, the evidence which he expects to obtain; and if the 
adverse party thereupon admit that such evidence would be given, and 
that it be considered as actually given, on the trial, or offered and over- 
ruled as improper, the trial must not be postponed. 

History: Ap. p. Sec. 596, p. 161, Ban- diction, and a judgment entered by him, 


nack Stat.; re-en. Sec. 702, p. 177, Cod. 
Stat. 1871; re-en. Sec. 762, 1st Div. Rev. 
Stat. 1879; re-en. Sec. 782, 1st Div. Comp. 
Stat. 1887; en. Sec. 1593, C. Civ. Proc. 
1895; re-en. Sec. 7036, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 876. 


Where a justice of the peace continued 
a cause upon the oral application of plain- 
tiff, made out of court without a showing 
such as required by this section, and re- 
fused to dispose of the cause at the time 
originally set for hearing, he lost juris- 


after hearing testimony in support of the 
complaint at the time to which the cause 
had been continued, was void. State ex 
rel. Akin v. Williams, 50 Mont. 582, 585, 
148 Pac. 333. 

Cited or applied as section 1593, Code 
of Civil Procedure, in State ex rel. Col- 
lier v. Houston, 36 Mont. 178, 181, 92 
Pac. 476, 12 Ann. Cas. 1027. 

Practice before justice for obtaining of 
continuance for illness of party, see note 
in 42 L. R. A. (N. 8.) 669. 


9670. No continuance for more than ten days to be granted, unless 


upon filing of undertaking. No adjournment must, unless by consent, be 
granted for a period longer than ten days, upon the application of either 
party, except upon condition that such party file an undertaking, in an 
amount fixed by the justice, with two sureties, to be approved by the 
justice, to the effect that they will pay to the opposite party the amount 
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of any judgment which may be recovered against the party applying, not 
exceeding the sum specified in the undertaking. 


History: En. Sec. 598, p. 162, Bannack 1887; amd. Sec. 1594, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 704, p. 178, Cod. Stat. re-en. Sec. 7037, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 764, Ist Div. Rev. Stat. Proc. Sec. 877. 

1879; re-en. Sec. 784, lst Div. Comp. Stat. 


CHAPTER 49. } | 
TRIALS IN JUSTICE COURTS. 


Section 9671. Issue Defined, and the Different Kinds. 
9672. Issue of Law—How Raised. 
9673. Issue of Fact—How Raised. 
9674. Issue of Law—How Tried. 
9675. Issue of Fact—How Tried. 
9676. Jury—How Waived. 
9677. Either Party Failing to Appear, Trial May Proceed at Request of Other. 
Party. 
9678. Challenges to Jurors. 


| 
| 
| 
| 
| 


9671. Issue defined, and the different kinds. Issues arise upon the 
pleadings when a fact or conclusion of law is maintained by the one 
party, and is controverted by the other. They are of two kinds: 

1.. Of law; and, 

2. Of fact. 


History: En. Sec. 1600, C. Civ. Proc. 1895; re-en. Sec. 7038, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 878. 


9672. Issue of law—How raised. An issue of law arises upon a 
demurrer to the complaint or answer, or to some part thereof. 


History: En. Sec. 1601, C. Civ. Proc. 1895; re-en. Sec. 7039, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 879. 


9673. Issue of fact—How raised. An issue of fact arises: 

1. Upon a material allegation in the complaint controverted by the 
answer; and, 

2. Upon new matter in the answer, except an issue of law is joined 
thereon. 


History: En. Sec. 1602, C. Civ. Proc. 1895; re-en. Sec. 7040, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 880. 


9674. Issue of law—How tried. An issue of law must be tried by the 
court. 


History: En. Sec. 1603, C. Civ. Proc. 1895; re-en. Sec. 7041, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 881. 


9675. Issue of fact—How tried. An issue of fact must be tried by a. 
jury, unless a jury is waived, in which case it must be tried by the court. 


History: En. Sec. 1604, C. Civ. Proc. 1895; re-en. Sec. 7042, Rev. C. 1907. Cal. C. ~ 
Civ. Proc. Sec. 882. = 


9676. Jury—How waived. A jury may be waived: 

1. By consent of parties entered in the docket; 

2. By a failure of either party to demand a jury before the com- 
mencement of the trial of an issue of fact; 
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3. By the failure of either party to appear at the time fixed for the 
trial of an issue of fact. 


History: En. Sec. 1605, C. Civ. Proc. 1895; re-en. Sec. 7043, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 883. 


9677. Either party failing to appear, trial may proceed at request of 
other party. If either party fails to appear at the time fixed for trial, the 
trial may proceed at the request of the adverse party. 


History: Ap. p. Sec. 600, p. 162, Ban- Stat. 1887; amd. Sec. 1606, C. Civ. Proc. 
nack Stat.; re-en. Sec. 706, p. 178, Cod. 1895; re-en. Sec. 7044, Rev. C. 1907. Cal. 
Stat. 1871; re-en. Sec. 766, 1st Div. Rev. OC. Civ. Proc. Sec. 884. 

Stat. 1879; re-en. Sec. 786, 1st Div. Comp. 


9678. Challenges to jurors. The challenges are either peremptory or 
for cause. Each party is entitled to two peremptory challenges. Hither 
party may challenge for cause on any grounds set forth in section 9344. 
Challenges for cause must be tried by the justice. 


History: Ap. p. Sec. 604, p. 162, Ban- Stat. 1887; amd. Sec. 1607, C. Civ. Proc. 
nack Stat.; re-en. Sec. 710, p. 178, Cod. 1895; re-en. Sec. 7045, Rev. C. 1907. Cal. 
Stat. 1871; re-en. Sec. 770, 1st Div. Rev. OC. Civ. Proc. Sec. 885. 

Stat. 1879; re-en. Sec. 1790, 1st Div. Comp. 


CHAPTER 50. 
JUDGMENTS (OTHER THAN DEFAULT) IN JUSTICE COURTS. 


Section 9679. Judgment by Confession. 
9680. Judgment of Dismissal Entered in Certain Cases Without Prejudice. 
9681. Judgment Upon Verdict. 
9682. Judgment After Trial by the Court. 
9683. Judgment in Claim and Delivery—How Entered—Judgment When De- 
fendant Is Subject to Arrest. 
9684. Actions Against Joint Debtors. 
9685. If the Sum Found Due Exceeds the Jurisdiction of the Justice, the Ex- 
cess May Be Remitted. 
9686. Judgment Upon Counterclaim. 
9687. Offer to Compromise Before Trial. 
9688. Costs May Be Included in the Judgment. 
9689. Abstract of Judgment. 
9690. Abstract May Be Filed and Docketed in District Clerk’s Office. 
9691. Issuance of Execution. 
9692. Lien of Judgment. 


9679. Judgment by confession. Judgment upon confession may be 
entered up in any justice’s court specified in the confession, as provided 
in sections 9868 to 9871 of this code. 


History: En. Sec. 1620, C. Civ. Proc. 1895; re-en. Sec. 7046, Rev. C. 1907. Cal. C.- 
Civ. Proc. Sec. 889. 


9680. Judgment of dismissal entered in certain cases without preju- 
dice. Judgment that the action be dismissed without prejudice to a new 
action, may be entered with costs in the following cases: 

1. When the plaintiff voluntarily dismisses the action, at or before the 
elose of his evidence, when there is no counterclaim. 

2. When he fails to appear at the time specified in the summons, or 
at the time to which the action has been postponed, or within one hour 
thereafter. | 

3. When, after a demurrer to the complaint has been sustained, the 
plaintiff fails to amend it within the time allowed by the court. 
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4. When it is objected at the trial, and appears by the evidence, that 
the action is brought in the wrong county, or township, town, or city; but 
if the objection is taken and overruled, it is the cause of reversal on 


appeal, and does not otherwise invalidate the judgment; if not taken at 


the trial, it is waived. 


History: En. Sec. 605, p. 163, Bannack 
Stat.; re-en. Sec. 711, p. 179, Cod. Stat. 
1871; re-en. Sec. 771, 1st Div. Rev. Stat. 
1879; re-en. Sec. 791, 1st Div. Comp. Stat. 
1887; amd. Sec. 1621, C. Civ. Proc. 1895; 
re-en. Sec. 7047, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 890. 


The docket of a justice of the peace 
must show affirmatively all the facts nec- 
essary to confer jurisdiction. Such jus- 
tice cannot enter a judgment in favor of 
the plaintiff, where he fails to appear at 
the time specified in the summons, or with- 


in one hour thereafter. State ex rel. Ken- 
yon v. Laurandeau, 21 Mont. 216, 218, 53 | 
Pac. 536. See, also, Driscoll v. Creighton, 
24 Mont. 140, 142, 60 Pac. 989. 

The postponement of a case necessarily 
postpones the beginning of the hour dur- 
ing which the defendant must await the 
appearance of the plaintiff before he can 
demand a dismissal of the action. State 
ex rel. Beadle v. Smith, 42 Mont. 492, 495, 
113 Pac. 294. 

Cited or applied as section 7047, Revised 
Codes, in Wilcox v. Toston State Bank, 53 
Mont. 490, 494, 165 Pac. 292. 


9681. Judgment upon verdict. When a trial by jury has been had, 
judgment must be entered by the justice, at once, in conformity with the 


verdict. 


History: En. Sec. 608, p. 163, Bannack 
Stat.; re-en. Sec. 714, p. 180, Cod. Stat. 
1871; re-en. Sec. 774, 1st Div. Rev. Stat. 
1879; re-en. Sec. 794, lst Div. Comp. Stat. 
1887; amd. Sec. 1622, C. Civ. Proc. 1895; 
re-en. Sec. 7048, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 891. 


A justice of the peace, who, upon the 
return of a verdict for plaintiff for the 
amount of a note and interest, and for 
defendant for the costs of the action, has 


rendered a judgment in accordance with 
such verdict immediately, has no juris- 
diction eight days afterward to set aside 
such judgment as to the defendant, and 
to add to the judgment for plaintiff an at- 
torney’s fee and the costs of suit. State 
ex rel. Johnson v. Case, 14 Mont. 520, 522, 
37 Pac. 95. 


Entry or record of judgment of justice 
of the peace, see note in 28 L. R. A. 638. 


9682. Judgment after trial by the court. When the trial is by the 
court, Judgment must be entered at the close of the trial. 


History: Cal. C. Civ. Proc. Sec. 892. 


Note.—Same history as preceding sec- 
tion except amended by section 1623, Code 
of Civil Procedure 1895; re-enacted as sec- 
tion 7049, Revised Codes 1907. 


Where a justice of the peace, after sub- 
mission of a cause to him for determina- 
tion, took it under advisement, without 
the consent of the partses, appointing 
neither time nor place for the rendition 
of judgment, he lost jurisdiction, and the 
judgment, rendered about a month there- 


after, without notice to the parties, was 
void. State ex rel. Collier v. Houston, 
36 Mont. 178, 180, 92 Pac. 476, 12 Ann. 
Cas. 1027. 


Time of rendition and entry of judg- 
ment by justice of the peace sitting with- 
out jury, see note in 12 Ann. Cas. 1029. 

Which controls in case of oral announce- 
ment of decision by justice and actual 


entry of record, see note in Ann. Cas. 
1912A, 1283. 


9683. Judgment in claim and delivery—How entered—Judgment when 


the defendant is subject to arrest. 


The judgment in an action for claim 


and delivery in justices’ courts must be entered substantially in the form 


required by section 9406 of this code. 


When the judgment is rendered in 


a case where the defendant is subject to arrest and imprisonment thereon, 
the fact that the defendant is so subject must be stated in the judgment. 


History: Ap. p. Sec. 612, p. 164, Ban- 
nack Stat.; re-en. Sec. 718, p. 179, Cod. 
Stat. 1871; re-en. Sec. 778, lst Div. Rev. 


Stat. 1879; re-en. Sec. 798, 1st Div. Comp. 


Stat. 1887; amd. Sec. 1624, C. Civ. Proc. 
1895; re-en. Sec. 7050, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 893. 
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9684. Actions against joint debtors. If the action be on a contract 
against two or more defendants, and the summons be served on one or 
more but not on all, the judgment shall be entered up only against those 
who were served, if the contract be a several or a joint and several con- 
tract; but if the contract be a joint contract only, the judgment shall be 
entered up against all the defendants, but shall only be enforced against the 


joint property of all and the separate property of the defendants served. 


Note.—This section and the next follow- 
ing were enacted as sections 609 and, 610, 
p- 163, Bannack Statutes; re-enacted as 
sections 715 and 716, p. 180, Codifled Stat- 
. utes 1871; re-enacted as sections 775 and 
776, First Division Revised Statutes 1879; 


re-enacted as sections 795 and 796, First 
Division Compiled Statutes 1887; re-en- 
acted as sections 1625 and 1626, Code of 
Civil Procedure 1895; re-enacted as_ sec- 
tions 7051 and 7052, Revised Codes 1907. 


9685. If the sum found due exceeds the jurisdiction of the justice, the 


excess may be remitted. When the amount found due to either party 
exceeds the sum for which the justice is authorized to enter judgment, 
such party may remit the excess, and judgment may be entered for the 


residue. 


History: Sec. 7052, Rev. C. 1907. See 
history of preceding section. Cal. C. Civ. 
Proc. Sec. 894. 


This section recognizes the principle, 
that in an action for the recovery of a 
fine, penalty, or forfeiture given by stat- 
ute or ordinance, where the amount in 
controversy does not exceed three hun- 


tice’s court is not dependent upon the 
amount which the plaintiff might recover, 
but upon the amount which he demands. 
Reynolds v. Smith, 48 Mont. 149, 151, 135 
Pac. 1190. 


Right of holder of promissory note to 
reduce amount due to sum within juris- 
diction of justice’s court, see note in 5 
Ann. Cas. 308. 


dred dollars, the jurisdiction of the jus- 


9686. Judgment upon counterclaim. Where a counterclaim is estab- 
lished, which equals the plaintiff’s demand, the judgment must be in favor 
of the defendant. Where it is less than the plaintiff’s demand, the plain- 
tiff must have judgment for the residue only. Where it exceeds the plain- 
tiff’s demand, the defendant must have judgment for the excess. 

History: En. Sec. 1627, C. Civ. Proc. 1895; re-en. Sec. 7053, Rev. C. 1907. 


9687. Offer to compromise before trial. If the defendant, at any time 
before the trial, offer, in writing, to allow judgment to be taken against 
him for a specified sum, the plaintiff may immediately have judgment 
therefor, with the costs then accrued; but if he do not accept such offer 
before the trial, and fail to recover in the action a sum in excess of the 
offer, he cannot recover costs, but costs must be adjudged against him, 
and, if he recover, be deducted from his recovery. The offer and failure 
to accept cannot be given in evidence nor affect the recovery, otherwise 
than as to costs. 


Related sections: 9770, 9794, 10684. 

History: En. Sec. 611, p. 164, Bannack 
Stat.; re-en. Sec. 717, p. 180, Cod. Stat. 
1871; re-en. Sec. 777, lst Div. Rev. Stat. 


9688. Costs must be included in the judgment. The justice must tax 
and include in the judgment the costs allowed by law to the prevailing 
party. 

History: Ap. p. Sec. 643, p. 171, Ban- 
nack Stat.; re-en. Sec. 748, p. 186, Cod. 


Stat. 1871; re-en. Sec. 808, 1st Div. Rev. 
Stat. 1879; re-en. Sec. 828, ist Div. Comp. 
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1879; re-en. Sec. 797, 1st Div. Comp. Stat. 
1887; amd. Sec. 1628, C. Civ. Proc. 1895; 
re-en. Sec. 7054, Rev..C. 1907. Cal. C. Civ. 
Proc. Sec. 895. 


Stat. 1887; re-en. Sec. 1629, C. Civ. Proc. 
1895; re-en. Sec. 7055, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 896. 
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JUSTICE AND POLICE COURTS. 

9689. Abstract of judgment. The justice, on the demand of a party 
in whose favor judgment is rendered, must give him an abstract of the 
judgment in substantially the following form (filling blanks according to 


the facts) : 
‘State of Montana ) 


County. Of Feces iy 

eves DIAINTUL AW ces pee peCOL enue ics 

In‘ justice’s “court, before .v.4-. .ae , Justice of the peace, .......e-. 
township ((City for. town)... vet ey ele (inserting date of abstract). 


Judgment entered for plaintiff Gs AED LOY. Bs vt eek , on the ae 


day Ol Baise, 


I certify that the foregoing is a correct abstract of a. 


judgment rendered in said action in my court, or (as the case may be) in 


the court 0Lfe. ee. 


., justice of the peace, as it appears by his docket, now 


in my possession, as his successor in office. 


History: Ap. p. Sec. 614, p. 164, Ban- 
nack Stat.; re-en. Sec. 720, p. 180, Cod. 
Stat. 1871; ‘amd Sec, 1) p. 33; 1876; 
re-en. Sec. 780, p. 184, 1st Div. Rev. Stat. 
1879; re-en. Sec. 800, 1st Div. Comp. Stat. 
1887; en. Sec. 1630, C. Civ. Proc. 1895; 
re-en. Sec. 7056, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 897. 


The entries in a justice’s docket, or a 


BOW Sc gee , Justice of the Peace.’’ 


transcript thereof, certified by the justice, 
is of sufficient evidentiary value to make 
out a prima facie case of the facts there 
recorded; but this is so only by virtue 
of section 9704. Miller v. Miller, 47 Mont. 
150; 168, 1310 Pace 23, 

Cited or applied as section 7056, Revised 
Codes, in Pierson v. Daly, 49 Mont. 478, 
481, 143 Pac. 957; Kitts v. Woods, 52 
Mont. 569, 570, 160 Pac. 512. 


9690. Abstract may be filed and docketed in district clerk’s office. 
The abstract may be filed in the office of the clerk of the district court of 
the county in which the judgment was rendered, and the judgment 


docketed in the judgment-docket of the district court thereof. 


The time 


of the receipt of the abstract by the clerk must be noted by him thereon, 


and entered in the docket. 


History: Same history as preceding 
section except en. Sec. 1631, C. Civ. Proc. 
1895; re-en. Sec. 7057, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 898. 


The code provisions, which authorize 
the filing and docketing of an abstract of 
a judgment of a justice of the peace with 
the clerk of the district court, do not con- 
vert such judgment into a final judgment 
of the district court; they were intended 
merely to devise a method ‘by which the 
judgment of the justice, as such, may be 
made a lien upon the real estate of the 
defendant and be enforceable by execution 


9691. Issuance of execution.: 


in any county of the state. Pierson v. 
Daly, 49 Mont. 478, 481, 143 Pac. 957. 

Where the abstract of a justice’s judg- 
ment has been filed with, and docketed 
by, a clerk of the district court, an order 
of the district court quashing an execu- 
tion issued by the: clerk thereon, and 
striking such abstract from the files, is 
not a special order after final judgment 
made appealable by section 9731. Pierson 
v. Daly, 49 Mont. 478, 483, 143 Pac. 957. 

Cited or applied as section 7057, Revised 
Codes, «in Miller v. Miller, 47 Mont. 150, 
152, 131 Pac. 23; Kitts v. Woods, 52 Mont. 
569, 570, 160 Pag. 512. 


From the time of docketing in the 


clerk’s office, execution may be issued thereon by the clerk to the sheriff 
of any county in the state, in the same manner and with like effect as if 
issued on a judgment of the district court. 


History: Same as Sec. 9689, excepting 
en. Sec. 1632, C. Civ. Proc. 1895; amd. Sec. 
1, p. 242, L. 1897; re-en. Sec. 7058, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 899. 


Though the clerk of the- district court 
may issue the execution, he issues it upon 


the judgment of the justice, as such, made 
such by transformation of the justice’s 
judgment. The fact that the clerk issues 
the execution does not devest the justice 
of his control over it, for the statute does 
not so provide; and since the control of 
its process is vested exclusively in the 
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clerk of the district court. Pierson vy. 


court upon whose authority it issues, the 
Daly, 49 Mont. 478, 482, 143 Pac. 957. 


justice has exclusive control of the execu- 
tion, whether issued by himself or by the 


9692. Lien of judgment. The judgment rendered in a justice’s court 
ereates no lien upon any lands of the defendant, unless such abstract is 
filed as aforesaid in the office of the clerk of the district court of the 
county in which the lands are situated. When so filed, and from the time 
of filing, the judgment becomes a lien upon all real property of the judg- 
ment debtor, not exempt from execution, in such county, owned by him 
at the time, or which he may afterwards, and before the lien expires, 


acquire. The lien continues for six years, unless the judgment be pre- 
viously satisfied. 
History: Same as Sec. 9689, excepting section and the following section that the 


en. Sec. 1633, C. Civ. Proc. 1895; amd. Sec. 
2, p. 243, L. 1897; re-en. Sec. 7059, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 900. 


' It is clear from the provisions of this 


lien of the judgment continues for the 
period of six years from the date of the 
judgment, and not from the date of the 
filing and docketing. . Pierson v. Daly, 49 
Mont. 478, 481, 143 Pac. 957. 


CHAPTER 51. 
EXECUTION FROM JUSTICE COURTS. 


Section 9693. Execution—Time for Issuance. 


9694. Form of Execution. 

9695. Renewal of Execution. 

9696. Duty of Officer Receiving Execution. 
9697. Proceedings Supplementary to Execution. 


9693. Execution—Time for issuance. Execution for the enforcement 
of a judgment of a justice’s court may be issued by the justice who 
entered the judgment or his successor in office, on the application of the 
party entitled thereto, at any time within five years from the entry of 
judgment. 


History: En. Sec. 615, p. 165, Bannack 
Stat.; re-en. Sec. 721, p. 181, Cod. Stat. 
1871; re-en. Sec. 781, 1st Div. Rev. Stat. 
1879; re-en. Sec. 801, 1st Div. Comp. Stat. 
1887; amd. Sec. 1640, C. Civ. Proc. 1895; 


re-en. Sec. 7060, Rev. C. 1907; amd. Sec. 1, 
Ch. 38, L. 1921. Cal. C. Civ. Proc. Sec. 901. 


Cited or applied as section 7060, Revised 
Codes, in Pierson v. Daly, 49 Mont. 478, 
481, 143 Pac. 957. 


9694. Form of execution. The execution must be directed to the 
sheriff or to a constable of the county, and must be subscribed by the 
justice and bear date the day of its issuance. It must intelligibly refer 
to the judgment, by stating the names of the parties, and the name of the 
justice before whom, and of the county and the township, town, or city 
where, and the time when, it was rendered; the amount of the judgment, 
if it be for money; and if less than the whole is due, the true amount due 
thereon. It must contain, in like cases, similar directions to the sheriff or — 
constable as are required by the provisions of sections 9416 to 9453 of this 
code, in an execution to the sheriff, except that it shall not direct the 
officer to in any manner levy upon or satisfy the judgment, or any interest 
thereon, from any real property. 


History: En. Sec. 616, p. 165, Bannack 
Stat.; amd. Sec. 722, p. 181, Cod. Stat. 
1871; re-en. Sec. 782, 1st Div. Rev. Stat. 
1879; re-en. Sec. 802, 1st Div. Comp. Stat. 


1887; amd. Sec. 1641, C. Civ. Proc. 1895; 
amd. Sec. 1641, p. 243, L. 1897; re-en. Sec. 
7061, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
902. 
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9695. Renewal of execution. An execution may, at the request of the 
judgment creditor, be renewed before the expiration of the time fixed for 
its return, by the word ‘‘renewed’’ written thereon, with the date thereof, 
and subscribed by the justice. Such renewal has the effect of an original 
issue, and may be repeated as often as necessary. If an execution is 
returned unsatisfied, another may be afterward issued. 


History: En. Sec. 1642, C. Civ. Proc. 1895; re-en. Sec. 7062, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 903. 


9696. Duty of officer receiving execution. The sheriff or constable to 
whom the execution is directed must execute the same in the same manner 
as the sheriff is required by the provisions of sections 9416 to 9453 of this 
code, to proceed upon executions directed to him; and the constable, when 
the execution is directed to him, is vested for that purpose with all the 


powers of the sheriff. 

History: En. Sec. 617, p. 165, Bannack 1887; amd. Sec. 1643, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 723, p. 181, Cod. Stat. re-en. Sec. 7063, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 783, 1st Div. Rev. Stat. Proc. Sec. 904. 

1879; re-en. Sec. 803, lst Div. Comp. Stat. 


9697. Proceedings supplementary to execution. The sections of this 
code, from sections 9454 to 9461, both inclusive, are applicable to justices’ 
courts, the word ‘‘constable’’ being substituted, to that end, for the word 
‘‘sheriff,’’ and the word ‘‘justice’’ for the word ‘‘judge.”’ 


History: En. Sec. 1644, C. Civ. Proc. 1895; re-en. Sec. 7064, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 905, 


CHAPTER 52. 
CONTEMPTS IN JUSTICE COURTS. 


Section 9698. Contempts a Justice May Punish for. 
9699. Proceedings for Contempt—When Committed in Presence of Court. 


9700. Same—When Not Committed in Presence of Court. 
9701. Punishments for Contempt. 
9702. The Conviction Must Be Entered in the Docket. 


9698. Contempts a justice may punish for. A justice may punish, as 
for contempt, persons guilty of the following acts, and no other: 

1. Disorderly, contemptuous, or insolent behavior toward the justice 
while holding the court, tending to interrupt the due course of a trial or 
other judicial proceeding. 

2. <A breach of the peace, boisterous conduct, or violent disturbance 
in the presence of the justice, or in the immediate vicinity of the court held 
by him, tending to interrupt the due course of a trial or other judicial 
proceeding. | 

3. Disobedience or resistance to the execution of a lawful order or 
proeess, made or issued by him. 

4. Disobedience to a subpoena duly served, or refusing to be sworn or 
to answer as a witness. 

5. Rescuing any person or property in the custody of an officer by 
virtue of an order or process of the court held by him. 


History: En. Sec. 1650, C. Civ. Proc. Power of justice of the peace to punish 
1895; re-en. Sec. 7065, Rev. ©. 1907. Cal. witness for contempt, see note in 9 Ann. 
C. Civ. Proc. Sec. 906. Cas: 316; 1 Li. R.AL CNY S.)* 1135. 
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9699. Proceedings for contempt—When committed in presence of 
court. When a contempt is committed in the immediate view and presence 
of the justice, it may be punished summarily; to that end an order must 
be made reciting the facts as. they occurred, and adjudging that the person 
proceeded against is thereby guilty of contempt, ae that he be punished 
as therein prescribed. 


History: En. Sec. 1651, C. Civ. Proc. 1895; re-en. Sec. 7066, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 907. 


9700. Same—When not committed in presence of court. When the con- 
tempt is not committed in the immediate view and presence of the justice, 
a warrant of arrest may be issued by such justice, on which the person so 
guilty may be arrested and brought before the justice immediately, when 
an opportunity to be heard in his defense or excuse must be given. The 
justice may thereupon discharge him, or may convict him of the offense. 


History: En. Sec. 1652, C. Civ. Proc. 1895; re-en. Sec. 7067, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 908. 


9701. Punishments for contempt. A justice may punish for contempts 
by fine or imprisonment, or both; such fine not to exceed, in any one 
case, one hundred dollars, and such imprisonment one day. 

History: En. Sec. 630, p. 168, Bannack 1887; amd. Sec. 1653, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 736, p. 184, Cod. Stat. re-en. Sec. 7068, Rev. C. 1908. Cal. C. Civ. 


1871; re-en. Sec. 796, ist Div. Rev. Stat. Proc. Sec. 909. 
1879; re-en. Sec. 816, 1st Div. Comp. Stat. 


9702. The conviction must be entered in the docket. The conviction, 
specifying particularly the offense and the judgment thereon, must be 
entered by the justice in his docket. 

History: En. Sec. 631, p. 168, Bannack : 1887; amd. Sec. 1654, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 737, p. 184, Cod. Stat. re-en. Sec. 7069. Cal. C. Civ. Proc. Sec. 


1871; re-en. Sec. 797, 1st Div. Rev. Stat. 910. 
1879; re-en. Sec. 817, 1st Div. Comp. Stat. 


CHAPTER 53. 
DOCKETS OF JUSTICES. 


Section 9703. Docket—What to Contain. 
9704. Entries Therein Primary Evidence of the Facts. 
9705. An Index to the Docket Must Be Kept. 
9706. Dockets Must Be Delivered by Justice to His Successor or to County 


Clerk. 
' 9707. Proceedings When Office Becomes Vacant and Before a Successor Is 


Appointed. 
9708. Docket of Predecessor. 
9709. Justice Elected to Fill Vacancy. 
9710. Justices Equally Entitled. 


9703. Docket—What to contain. Every justice must keep a book, 
denominated a ‘‘docket,’’? in which he must enter: 


1. The title of every action or proceeding; 
2.. The object of the action.or proceeding; and, if a sum of money 


be claimed, the amount thereof; 
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3. The date of the summons, and the time of its return; 
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and if an 


order to arrest the defendant be made: or a writ of attache be issued, 


a statement of the fact; 


4. The time when the parties, or either of them, appear, or their non- 


appearance, if default be made; 


a minute of the pleading and motions, if 


in writing, referring to them; if not in writing,.a concise statement of the 


material parts of the pleadings; 


5. Kvery adjournment, stating on whose application and to what time; 
6. The demand for a trial by jury, when the same is made, and by 
whom made, the order for the jury, and the time appointed for the return 


of the jury and for the trial; 


7. The names of the jurors who appear and are sworn, and the names’ 


of all witnesses sworn, and at whose request; 


8. The verdict of the jury, and when received; 


if the jury disagree 


and are discharged, the fact of such disagreement and discharge; | 

9. The judgment of the court, specifying the costs included, and the 
time when rendered, and an itemized statement of the costs; 

10. The issuing of the execution, when issued, and to whom; the 


renewals thereof, if any, and when made; 


and a statement of any money 


paid to the justice, when and by whom; 
11. The receipt of a notice of appeal, if any be given, and of the 


undertaking on appeal, if any be filed. 


History: Sec. 7070, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 911. 


Note.—Sections 9703 to 9709 were en- 
acted as sections 619 to 624. pp. 166 and 
167, Bannack Statutes; re-enacted as sec- 
tions 725 to 730, pp. 183 and 184, Codified 
Statutes 1871; re-enacted as sections 785 
to 790, First Division Revised Statutes 
1879; re-enacted as sections 805 to 810, 
First Division Compiled Statutes 1887; 
amended in a few minor particulars by sec- 
tions 1660 to 1667, Code of Civil Proce- 
dure 1895; re-enacted as sections 7070 to 
7076, Revised Codes 1907. 


While it appears that a justice of the 
peace may, with the consent of the parties, 


take a case under advisement, the ad- 
journment of the trial, so brought about 
by stipulation, must be to a time and 
place appointed for that purpose, and an 
order to that effect entered upon his 
docket. State ex rel. Collier v. Houston, 
36 Mont. 178, 181, 92 Pac. 476, 12 Ann. 
Cas. 1027. 

Cited or applied as section 1660, Code 
of Civil Procedure, in Clark v. Great 


‘Northern Ry. Co., 30 Mont. 458, 463, 76 


Pac. 1003; as section 7070, Revised Codes, 
in Miller v. Miller, 47 Mont. 150, 152, 131 
Pac: .23- 


Docketing of judgment by justice of the 
peace, see note in 40-Am. Dec. 386. 


9704, Entries therein primary evidence of the facts. The several par- 
ticulars of the last section specified must be entered under the title of the 
action to which they relate, and (unless otherwise in sections 9619 to 9728 
provided) at the time when they occur. Such entries in a justice’s docket, 
or a transcript thereof, certified by the justice, or his successor in office, 
are prima facie evidence of the facts so stated. 


History: Hn. Sec. 1661, C. Civ. Proc. the district court, the docket itself having 
1895; re-en. Sec. 7071, Rev. C. 1907. Cal. been lost, is not admissible .as prima facie 
C. Civ. Proc. Sec. 912. evidence ‘of the validity of the judgment. 

An ‘abstract of a judgment rendered in Miller v. Miller, 47 Mont. 150, 153, 131 


the justice of the peace court and filed in Pac, 23, 


9705. An index to the docket must be kept. A justice must keep an 
alphabetical index to his docket, in which must be entered the names of 
the parties to each judgment, with a reference to the page of entry. Ths 
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names of the plaintiffs and defendants must be entered in the index, in the 
alphabetical order of the first letter of the family name. 


History: En. Sec. 1662, C. Civ. Proc. 1895; re-en. Sec. 7072, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 913. ‘ 


9706. Dockets must be delivered by justice to his successor or to 
county clerk. Every justice of the peace, upon the expiration of his term 
of office, must deposit with his successor his official dockets and all papers 
filed in his office, his own as well as those of his predecessors, or any other 
which may be in his custody, to be kept as public records. 


History: En. Sec. 1663, C. Civ. Proc. 1895; re-en. Sec. 7073, Rev. C. 1907. Cal. CO. 
Civ. Proc. Sec. 914. 


9707. Proceedings when office becomes vacant and before a successor 
is appointed. If the office of a justice become vacant by his death or 
removal from the township, town, or city, or otherwise, before his successor 
is elected and qualified, the docket and papers in possession of such justice 
must be deposited in the office of some other justice in the township, to be 
by him delivered to the successor of such justice. If there is no other 
justice in the township, then the docket and papers of such justice must 
be deposited in the office of the county clerk, to be by him delivered to the 
successor in office of the justice. 


History: En. Sec. 1664, C. Civ. Proc. 1895; re-en. Sec, 7074, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 915. 


9708. Docket of predecessor. Any justice with whom the docket of 
his predecessor, or of any other justice, is deposited, has and may exercise 
over all actions and proceedings entered in such docket, the same jurisdic- 
tion as if originally commenced before him. In the case of the creation 
of a new county, or the change of the boundary between two counties, any 
justice into whose hands the docket of a justice formerly acting as such 
within the same territory may come, is, for the purpose of this section, 
considered the successor of such former justice. 


History: En. Sec. 1665, C. Civ. Proc. 1895; re-en. Sec. 7075, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 916. 


9709. Justice elected to fill vacancy. The justice elected to fill a 
vacancy is the successor of the justice whose office became vacant before 
the expiration of a full term. When a full term expires, the same or 
another person elected to take office in the same township, town, or city 
from that time is the successor. 


History: En. Sec. 1666, C. Civ. Proc. 1895; re-en. Sec. 7076, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 917. 


9710. Justices equally entitled. When two or more justices are 
equally entitled, under the last section, to be deemed the successors in 
office of the justice, a judge of the district court must, by a certificate 
subscribed by him and filed in the office of the county clerk, designate 
which justice is the successor of the justice going out of office, or whose 
office has become vacant. 


History: En. Sec. 1667, C. Civ. Proc. 1895; re-en. Sec. 7077, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 918. 
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CHAPTER 54. 
GENERAL PROVISIONS RELATING ‘TO JUSTICE COURTS. ° 


Section 9711. Justices May Issue Subpoenas and Final Process to Any Part of the 

County. 

9712. Blanks Must Be Filled in All Papers Issued by a Justice, Except 
Subpoenas. 

9713. Justices to Receive All Moneys Collected and Pay Same to Parties. 

9714. In Case of Disability of Justice, Another Justice May Attend on His 
Behalf. 

9715. Justices May Require Security for Costs. 

9716. Who Entitled to Costs. 

9717. What Provisions of Code Applicable to Justices’ Courts. 

9718. Deposit in Lieu of Undertaking. 

9719. Special Constables—Appointment. 

9720. Authority of Deputy. 

9721. Execution of Process by Retiring Constable. 

9722. Depositions—How Taken. 

9723. When Name of Defendant Is Unknown. 

9724. How Appeals May Be Taken. 


9711. Justices may issue subpoenas and final process to any part of 
the county. Justices of the peace may issue subpoenas in any action or 
proceedings in the courts held by them, and final process on any judgment 
recovered therein, to any part of the county. 


History: En. Sec. 632, p. 168, Bannack 1887; re-en. Sec. 1680, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 738, p. 185, Cod. Stat. re-en. Sec. 7078, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 798, 1st Div. Rev. Stat. Proc. Sec. 919. 

1879; re-en. Sec. 818, 1st Div. Comp. Stat. 


9712. Blanks must be filled in all papers issued by a justice, except 
subpoenas. The summons, execution, and other papers made or issued by 
a justice, except a subpoena, must be issued without a blank left to be 
filled by another, otherwise it is void. 


History: En. Sec. 625, p. 167, Bannack 1887; re-en. Sec. 1681, C. Civ. Proc. 1895; - 
Stat.; re-en. Sec. 731, p. 184, Cod. Stat. re-en. Sec. 7079, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 791, lst Div. Rev. Stat. Proc. Sec. 920. — 
1879; re-en. Sec. 811, lst Div. Comp. Stat. 


9713. Justices to receive all moneys collected and pay same to parties. 
Justices of the peace must receive from the sheriff or constables of their 
county, all moneys collected on any process or order issued from their 
courts respectively, and must pay the same, and all moneys paid to them in 
their official capacity, over to the parties aitled or ARBRE to receive 
them, without delay. 


History: En. Sec. 644, p. 171, Bannack 1887; amd. Sec. 1682, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 749, p. 186, Cod. Stat. re-en. Sec. 7080, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 809, 1st Div. Rev. Stat. Proc. Sec. 921. 

1879; re-en. Sec. 829, lst Div. Comp. Stat. 


9714. In case of disability of justice, another justice may attend on his 
behalf. In case of the sickness or other disability, or necessary absence of 
a justice, on a return of a summons, or at the time appointed for a trial, 
another justice of the same township, town, or city, or adjoining township 
may, at his request, attend in his behalf, and thereupon is vested with the 
power, for the time being, of the justice before whom the summons was 
returnable. In that case, the proper entry of the proceedings before the 
attending justice, subscribed by him, must be made in the docket of 
the justice before whom the summons was returnable. If the case is 
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adjourned, the justice before whom the summons was returnable may 


resume jurisdiction. 


History: En. Sec. 626, p. 168, Bannack 
Stat.; re-en. Sec. 732, p. 184, Cod. Stat. 
1871; re-en. Sec. 792, 1st Div. Rev. Stat. 
1879; re-en. Sec. 812, lst Div. Comp. Stat. 


9715. Justices may require security for costs. 


1887; amd. Sec. 1683, C. Civ. Proc. 1895; 
re-en. Sec. 7081, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 922. 


Justices may, in all 


cases, require a deposit of money or an undertaking, as security for costs 


of court, before issuing a summons. 


History: En. Sec. 645, p. 171, Bannack 
Stat.; re-en. Sec. 750, p. 187, Cod. Stat. 
1871; re-en. Sec. 810, lst Div. Rev. Stat. 
1879; re-en. Sec. 830, 1st Div. Comp. Stat. 


9716. Who entitled to costs. 


1887; re-en. Sec. 1684, C. Civ. Proc. 1895; 
re-en. Sec. 7082, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 923. 


The prevailing party in justices’ courts 


is entitled to costs of the action, and also of any proceedings taken by him 
in aid of an execution, issued upon any judgment recovered therein. 


History: En. Sec. 1685, C. Civ. Proc. 
1895; re-en. Sec. 7083, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 924. 


This section impliedly authorizes the 
district court to tax against the unsuc- 


curred in the trial of the cause in the 


‘justice’s court, where they were included 


in the cost bill, although the justice of 
the peace had failed to make entry of 
costs on his docket. Duckett v. Biggs, 57 
Mont. 443, 188 Pac. 938. 


cessful party in that court the costs in- 


9717. What provisions of code applicable to justices’ courts. Justices’ 
courts, being courts of peculiar and limited jurisdiction, only those pro- 
visions of this code which are, in their nature, applicable to the organiza- 
tion, powers, and course of proceedings in justices’ courts, or which have 
been made applicable by special provisions in sections 9619 to 9728 of this 
code, are applicable to justices’ courts and the proceedings therein. 


History: En. Sec. 1686, C. Civ. Proc. 1895; re-en. Sec. 7084, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 925. 


9718. Deposit of money in lieu of undertaking. In civil cases arising 
in justices’ courts, wherein an undertaking is required as prescribed in 
this code, the plaintiff or defendant may deposit with said justice a sum of 
money equal to the amount required by said undertaking, which said sum 
of money shall be taken as security in place of said undertaking. 


History: En. Sec. 1687, C. Civ. Proc. 1895; re-en. Sec. 7085, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 926. 


9719. Special constables—Appointment. If in any township there 
should be no duly elected, appointed, or qualified constable, but not other- 
wise, a justice of the peace in such township may, at the request of a 
party, after being satisfied that it is expedient to do so, specially depute 
any proper person of suitable age not interested in the action to serve a 
summons, with or without an order to arrest the defendant, or with or 
without a writ of attachment, or to serve an execution. The justice shall 
be liable upon his official bond for all official acts of the person so deputed. 
Such deputation shall be in writing made on the process, and a note thereof 
made on the justice’s docket. 


History: En. Sec. 627, p. 168, Bannack 
Stat.; re-en. Sec. 733, p. 184, Cod. Stat. 


1871; re-en. Sec. 793, p. 187, 1st Div. Rev. 
Stat. 1879; re-en. Sec. 813, 1st Div. Comp. 
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Stat. 1887; amd. Sec. 1688, C. Civ. Proc. 
1895; amd. Sec. 1, p. 138, L. 1899; re-en. 
Sec. 7086, Rev. C. 1907. 


When service of summons in an action 
pending in a justice’s court is made by a 
person appointed by the justice, proof of 
service must be made by affidavit. Lay- 
ton v. Trapp, 20 Mont. 453, 455, 52 Pace. 
208. 

An official act of a special officer, for 
which a justice of the peace will be lia- 
ble, is what is done under color of or 
by virtue of his office, but in excess of his 
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authority, as where, having a writ of ‘at- 
tachment, he destroys the property in- 
stead of seizing and holding it, or impris- 
ons the debtor while seizing and holding 
the goods, and pretends to do these things. 
under warrant or color of his office. Ram- 
sey v. Burns, 27 Mont. 154, 159, 69 Pace. 
(Aer 

This section did not affect section 9636, 
authorizing a nonofficial person to serve 
a justice’s summons. State ex rel. Reagan 
v. Harrington, 31 Mont. 294, 296, 78 Pac. 
484, 


9720. Authority of deputy. The person so deputed shall have the 
authority of a constable in relation to the service, execution, and return of 
such process, and shall be subject to the same obligations. 


History: En. Sec. 628, p. 168, Bannack 


1879; re-en. Sec. 814, lst Div. Comp. Stat. 


Stat.; re-en. Sec. 734, p. 184, Cod. Stat. 1887; re-en. Sec. 1689, C. Civ. Proc. 1895; 
1871; re-en. Sec. 794, 1st Div. Rev. Stat. re-en. Sec. 7087, Rev. C. 1907. 


9721. Execution of process by retiring constable. A constable, not- 
withstanding the expiration of his term of office, may proceed and com- 
plete the execution of all final process which he has begun to execute, in 
the same manner as if he were still in office, and his sureties shall be liable 
to the same extent. 


History: En. Sec. 629, p. 168, Bannack 
Stat.; re-en. Sec. 735, p. 184, Cod. Stat. 
1871; re-en. Sec. 795, 1st Div. Rev. Stat. 


1879; re-en. Sec. 815, 1st Div. Comp. Stat. 
1887; re-en. Sec. 1690, C. Civ. Proc. 1895; 
re-en. Sec. 7088, Rev. C. 1907. 


9722. Depositions—How taken. Depositions to be used in justices’ 
courts may be taken as provided in sections 106438 to 10658 of this code. 
History: En. Sec. 1691, C. Civ. Proc. 1895; re-en. Sec. 7089, Rev. C. 1907. 


9723. When name of defendant is unknown. Where the plaintiff is 
ignorant of the name, or part of the name of a defendant, that defendant 
may be designated in the summons, and in any other process or proceeding 
in the action, by a fictitious name, or by so much of his name as is known, 
adding a description, identifying the person intended. The person so 
designated must thereupon be regarded as a defendant in the action, and 
as sufficiently described therein for all purposes. When his name, or the 
remainder of his name is known, or becomes known, the justice, before 
whom the action is pending, must amend the proceedings already taken, 
by the insertion of the true or full name, in place of the fictitious name 
or part of a name; and all subsequent proceedings must be taken under 
the name so inserted. | 

History: En. Sec. 1692, C. Civ. Proc. 1895; re-en. Sec. 7090, Rev. C. 1907. . 


9724. How appeals may be taken. Appeals may be taken from a judg- . 
ment of a justice’s court, as provided in sections 9754 to 9761 of this code. 
History: En. Sec. 1693, C. Civ. Proc. 1895; re-en. Sec. 7091, Rev. C. 1907. 


_ CHAPTER 55. | 
PROCEEDINGS IN CIVIL ACTIONS IN POLICE COURTS. 
Section 9725. How Commenced. 


9726. Summons Must Issue on Filing Complaint. 
9727. Defendant May Plead Orally or in Writing. 
9728. Proceedings to Be Conducted as in Justices’ Courts. 
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9725. How commenced. Civil actions in police courts are commenced 
by filing a complaint, setting forth the violation of the ordinance com- 
plained of, with such particulars of time, place, and manner of violation 
as to enable the defendant to understand distinctly the character of the 
violation complained of, and to answer the complaint. The ordinance may 
be referred to by its title and section, and the number thereof. 


History: En. Sec. 1700, C. Civ. Proc. 1895; re-en. Sec. 7092, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 929. 


9726. Summons must issue on filing complaint. Immediately after 
filing the complaint, a summons must be issued, directed to the defendant, 
and returnable either immediately or at any time designated therein, not 
exceeding four days from the date of its issuing. 


History: En. Sec. 1701, C. Civ. Proc. 1895; re-en. Sec. 7093, Rev. C. 1907. Cal. C. 
Civ. Proc, Sec. 930. 


9727. Defendant may plead orally or in writing. On the return of the 
summons, the defendant may answer the complaint. The answer may be 
oral or in writing, and immediately thereafter the case must be tried, 
unless, for good cause shown, an adjournment is granted. 


History: En. Sec. 1702, C. Civ. Proc. 1895; re-en. Sec. 7094, Rev. C. 1907. Cal. CO. 
Civ. Proc. Sec. 931. 


9728. Proceedings to be conducted as in justices’ courts. All pro- 
ceedings in civil actions in police courts must, except as in this chapter 
otherwise provided, be conducted in the same manner as civil actions in 
justices’ courts. 


History: En. Sec. 1703, C. Civ. Proc. 1895; re-en. Sec. 7095, Rev. C. 1097. Cal. C. 
Civ. Proc. Sec. 933. 


CHAPTER 56. 
APPEALS TO SUPREME COURT. 


Section 9729. How Judgments and Orders May Be Reviewed. 
9730. Party Aggrieved May Appeal—Names of Parties. 
9731. From What Judgment or Order an Appeal May Be Taken. 
9732. When Appeal May Be Taken. e 
9733... Appeal—How Taken. 
9734. Undertaking or Deposit on Appeal. 
9735. Stay of Proceedings—Money Judgments. 
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9729. How judgments and orders may be reviewed. A judgment or 
order in a civil action, except when expressly made final by this code, may 
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be reviewed as prescribed in sections 9729 to 9761 of this code, and not 


otherwise. 
History: En. Sec. 248, p. 94, Bannack 
stat.; re-en. Sec. $17, ‘p..199, LL.) 1867; 


re-en.: Sec. 366, p. 107, Cod. Stat. 1871; 
re-en. Sec. 405, p. 149, L. 1877; re-en. Sec. 
405, 1st Div. Rev. Stat. 1879; re-en. Sec. 
418, lst Div. Comp. Stat 1887; re-en. Sec. 
1720, C. Civ. Proc. 1895; re-en. Sec. 7096, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 936. 


The district court in a judicial district 
composed of but one county, having reg- 
ularly made an appealable order, has no 


power to set it aside on its own motion, | 


where such order was not made inadvert- 
ently or improvidently. Whitbeck v. Mon- 
tana Central Ry. Co., 21 Mont. 102, 106, 52 
Pec 109s; , 

While all of the decisions of district 
courts: are subject to review by the su- 
preme court, under some appropriate pro- 
cedure, causes may be removed to it by 
appeal only under the limitations and 
regulations prescribed by statute. Pier- 
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son v. Daly, 49 Mont. 478, 480, 143 Pac. 
957. 

Decrees in probate proceedings, includ- 
ing those relative to the settlement of 
guardians, are not, technically speaking, 
judgments, but the mode of review ap- 
plicable to judgments is, by this section 
and the next two succeeding sections, 
made applicable to many of them, and a 
trial court has no greater power over 
these than it has over formal judgments. — 
State ex rel. McHattan v. District Court, 
55 Mont. 324, 329, 176 Pac. 608. 

Cited or applied as section 1720, Code 
of Civil Procedure, in State ex rel. Jack- 
son v. Kennie, 24 Mont. 45, 51, 60 Pac. 
589; Murphy v. Patterson, 24 Mont. 591, 
592, 63 Pac. 380; as section 7096, Revised 
Codes, In Mettler v. Adamson, 38 Mont. 
198, 201, 99 Pac. 441. 


For text treatment of “Appeal and Er- 
ror,’ see 2 Cal. Jur. 82 and 2 R. C. L. 18. 


A party 


agerieved may appeal in the cases prescribed in sections 9729 to 9761 of 


this code. 
party as the respondent. 


History: En. Sec. 248, p. 94, Bannack 
Stat.; amd. Sec.’ 319, p. 199, Li. 1867; 
re-en. Sec. 368, p. 107, Cod. Stat. 1871; 
re-en. Sec. 407, p. 150, L. 1877; re-en. Sec. 
407, 1st Div. Rev. Stat. 1879; re-en. Sec. 
420, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1721, C. Civ. Proc. 1895; re-en. Sec. 7097, 
Rev. C. 1907. Cal. .C. Civ. Proc. Sec. 938. 


A person, in his capacity as administra- 
tor, cannot appeal from an order disal- 
lowing His individual claim against the es- 
tate, and on such appeal his individual 
rights will not be considered. In re Bar- 
ker’s Estate, 26 Mont. 279, 283, 67 Pac. 
941. 

An appeal lies from an order for the 
partial distribution of the estate of a de- 
cedent.’ State ex rel. Leyson v. District 
Court, 26 Mont.-378, 379, 68 Pac. 411. 

An administrator with the will annexed, 
and an heir of a beneficiary under the de- 
cedent’s will, are ‘“‘parties aggrieved” un- 
der this section, and can appeal from a 
decree granting a distribution of the es- 
tate. In re Davis’ Estate, 27 Mont. 235, 
299,610 PAC. ie4. 

On a joint appeal, errors not common to 
both appellants may be considered, but 
one appellant will not be permitted to as- 
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The party appealing is known as the appellant, and the adverse 


sume a position antagonistic to that of 
the other. Anderson vy. Northern Pacifie 
Ry. Co., 34 Mont. 181, 191, 85 Pac. 884. 
See, also, Rand v. Butte Electric Ry. Co., 
40 Mont. 398, 414, 107 Pac. 87. 

While any: party aggrieved may appeal, 
no matter whether the judgment be joint 
or several, he must serve with notice all 
other parties who are interested in op- 
posing the relief which he seeks by his 
appeal, if they formally appeared in the 
action below, ,else his appeal will prove 
ineffectual. Spokane Ranch & Water Co. 
v. Beatty, 37 Mont. 342, 349, 96 Pac. 727, 
97 Pac. 838. 

Cited or applied as section 7097, Revised 
Codes, in Cummings v. Reins Copper Co., 
40 Mont. 599, 610, 107 Pac. 904. 


Who may appeal as an interested or in- 
jured party, see note,in 119 A. S. R. 740. 


State or public official as “party ag- 
grieved” by discharge in habeas corpus 
proceedings, see note in 10 A. L. R. 396. 

Who is “party aggrieved” within statute 
allowing appeal in proceedings for the ap- 
pointment of a guardian for an incompe- 
tent person, see note in 25 L. R. A. (N. 8.) 
155. . 


An 


appeal may be taken to the supreme court from a district court in the fol- 


lowing cases: 


366 


Ch. 56] APPEALS TO SUPREME COURT. [9731 

1. From a final judgment entered in an action or special proceedings 
commenced in a district court, or brought into district court from another 
court. 

2. From an order granting a new trial; or granting or dissolving an 
injunction; or refusing to grant or dissolve an injunction; or dissolving or 
refusing to dissolve an attachment; from an order appointing or refusing 
to appoint a receiver, or giving directions with respect to a receivership, or 
refusing to vacate an order appointing or affecting a receiver; from an 
order directing the delivery, transfer, or surrender of property; from any 
special order made after final judgment; and from such interlocutory 
judgments or orders in actions for partition as determine the rights and 
interests of the respective parties and direct partition to be made. (In 
any of the cases mentioned in this subdivision the supreme court, or a 
judge thereof, may stay all proceedings under the order appealed from, on 
such conditions as may seem proper.) 

3. From a judgment or order granting or refusing to grant, revoking 
or refusing to revoke, letters testamentary, or of administration, or of 
guardianship; or admitting or refusing to admit a will to probate, or 
against or in favor of the validity of a will, or revoking the probate 
thereof; or against or in favor of setting apart property, or making an 
allowance for a widow or child; or against or in favor of directing the 
partition, sale, or conveyance of real property, or settling an account of 
an executor, or administrator, or guardian; or refusing, allowing, direct- 
ing the distribution or partition of an estate, or any part thereof, or the 
payment of a debt, claim, legacy, or distributive share; or confirming or 


refusing to confirm a report of an appraiser setting apart a homestead. 


History: Ap. p. Sec. 262, p. 97, Ban- 
nack Stat.; amd. Sec. 331, p. 201, L. 1867; 
Te-en. Sec. 380, p. 110, Cod. Stat. 1871; 
amd. Sec. 431, p. 157, L. 1877; re-en. Sec. 
431, 1st Div. Rev. Stat. 1879; re-en. Sec. 
444, Ist Div. Comp. Stat. 1887; amd. Sec. 
1722, C. Civ. Proc. 1895; amd. Sec. 1, p. 
146, L. 1899; re-en. Sec. 7098, Rev. C. 
1907; amd. Sec. 10, Ch. 225, L. 1921. Cal. 
-C. Civ. Proc. Sec. 963. 


An order refusing to stay on execution 
upon a judgment is a “special order made 
after final judgment” and appealable. 
‘Clarke v. Goner, 2 Mont. 538. 

An appeal does not lie from an order 
refusing to allow an amendment to the 
-complaint, or striking the complaint from 
the files. Owen v. McCormick, 5 Mont. 
‘255, 256, 5 Pac. 280. See, also, Murphy 
~v. King, 6 Mont. 30, 31, 9 Pac. 585. 

An order sustaining a motion to dis- 
miss an’ appeal from a justice’s court is 
not appealable. Territory v. Morehouse, 
8 Mont. 310, 312, 21 Pac. 663; Franzman 
~v. Davies, 32 Mont. 251, 253, 80 Pac. 251. 

An order made in proceedings supple- 
mental to execution is a special order 
‘made after final judgment, and is there- 
fore appealable. Barber v. Briscoe, 9 
Mont. 341, 347, 23 Pac. 726; Hayes v. Dis- 
trict Court, 11 Mont. 225, 227, 28 Pac. 
7259. 


An order made after judgment, and 
which extends the time for filing a bill 
of exceptions, is an appealable order. 
Beach v. Spokane Ranch & Water Co., 21 
Mont. :7, 8, 52 Pac. 560. 

The general rule that, when an appeal 
can be taken from an order refusing a 
motion to modify the former order is not 
appealable, does not apply when the orig- 
inal order was irregularly issued, or was 
made without notice. Beach v. Spokane 
Ranch & Water Co., 21 Mont. 7, 8, 52 
Pac. 560. See, also, Butte Consolidated 
Min. Co. v. Frank, 24 Mont. 506, 511, 62 
Pac. 922. 


A judgment declaring a trust and re- 
moving the trustee is a final order from 
which an appeal will lie, notwithstanding 
that it directs the trustee to file an in- 
ventory and an account of all property 
received by him as trustee. Bryant v. 
Davis, 22 Mont. 534, 537, 57 Pac. 143. 


Appeals from judgments or orders in 
probate proceedings are allowed only un- 
der the provisions of subdivision 3 of this 
section, except in the single case of an 
order granting or refusing a new trial, 
which may be taken under subdivision 2. 
Tuohy’s Estate, 23 Mont. 305, 307, 58 Pac. 
722. 

An appeal is authorized by statute only, 
and unless the judgment or order which 
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it is sought to have reviewed in this mode 
falls fairly within the enumeration of ap- 
pealable orders or judgments made by the 
statute, the appeal does not le. Tuohy’s 
Estate, 23 Mont. 305, 306, 58 Pac. 722; 
State ex rel. Jackson v. Kennie; 24 Mont. 
45, 50, 60 Pac. 589; Taintor v. St. John, 50 
Mont. 358, 362, 146 Pac. 939; Weed v. 
Weed, 55 Mont. 599, 600, 179 Pac. 827. 


The term “final judgment,” as used in 
subdivision 2 of this section, refers only to 
those judgments known at common law 
as final judgments, and has no application 
to the statutory determinations and orders 
termed “orders or judgments” in probate 
proceedings. Tuohy’s Estate, 23 Mont. 
305, 307, 58 Pac. 722; In re Kelly’s Estate, 
31 Mont. 356, 359, 78 Pac. 579, 79 Pac. 
244; In re Dougherty’s Estate, 34 Mont. 
336, 340, 86 Pac. 38; In re Klein’s Es- 
tate, 35 Mont. 185, 202, 88 Pac. 798; In re 
Robert’s Estate, 48 Mont. 40, 42, 135 Pac. 
909. 

An order of the district court directing 
an executor to execute a lease of certain 
realty belonging to his testator’s estate 
is not a “final judgment in a special pro- 
ceeding’ from which an appeal will lie. 
Tuohy’s Estate, 23 Mont. 305, 307, 58 
Pace. 722. 

An appeal will not lie from an order 
directing the execution of a lease of realty 
under subdivision 3 of this section, as the 
word “conveyance,” as used in the statute, 
oes not include a lease. Tuohy’s Estate, 
23 Mont. 305, 308, 58 Pac. 722. 

This section provides only for appeals 
in civil cases, and has no application to 
any matter contained in the Penal Code. 
State ex rel. Jackson v. Kennie, 24 Mont. 
45, 51, 60 Pac. 589. 

This statute should be understood as 
creating the right to appeal from an order 
refusing to vacate the order of appoint- 
ment of a receiver where the motion to 
vacate is based, not upon the conditions 
existing when the order was made, but 
upon facts occurring subsequently to the 
making of the original order. Forrester 
v.B. & M. C. C. & 8. M. Co., 24 Mont. 148, 
152, 60 Pac. 1088, 61 Pac. 309: 

This section and the following section 
being exclusive, an appeal will not le 
from an order of a district court requiring 
that appellee on an appeal from justice’s 
court give the bond required of a plain- 
tiff, not a resident of the state, since such 
an order is not designated therein. State 
ex rel, Allen v. Napton, 24 Mont. 450, 
455, 62 Pac. 686. See, also, Threlkeld v. 
O’Neal,; 26 Mont. 209, 211, 66 Pac. 940; 
State ex rel. Prescott, 27 Mont. 179, 180, 
70 Pac. 516. 

Where a decree determining partnership 
accounts is rendered after the dissolution 
of the firm, and the receiver therefor is 
thereafter ordered to sell the partnership 
property, an appeal from an order con- 
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firming such sale does not raise any ques- 
tion concerning the order of sale, since 
such order is a special order, made after 
final judgment, from which an appeal is 
authorized. Murphy v. Patterson, 24 
Mont. 591, 592, 63 Pac. 380. _ 

There is no appeal from an order grant- 
ing or refusing a restraining order pend- 
ing the hearing of an order to show cause 
why an injunction should not issue. Wetz- 
stein v. Boston & M. ©. C. & S. M. Co., 
25 Mont. 135, 139, 63 Pac. 1043. 

This section does not authorize an ap- 
peal from a temporary restraining order 
pending the hearing of an order to show 
cause why an injunction pendente lite 
should not be issued. Maloney v. King, 
25 Mont. 256, 257, 64 Pac. 668. 

When made after entry of final judg- 
ment, an order striking out the statement 
on motion. for a new trial is an order 
from which an appeal may be taken. 
Beach v. Spokane Ranch & Water Co., 25 
Mont. 367, 368, 65 Pac. 106; State ex rel. 
Finlen v. District Court, 26 Mont. 372, 
376, 68 Pac. 465... ° 

An order disallowing a claim against an 
estate is not appealable. In re Barker’s 
Estate, 26 Mont. 279, 283, 67 Pac. 941. 


An appeal taken January 5, 1900, from 
a judgment refusing revocation of the pro- 
bate of a will entered on April 8, 1899, 
will be dismissed. In re Reilly’s Estate, 
26 Mont. 358, 359, 67 Pac. 1121. 

An appeal lies from an order for the 
partial distribution of an estate. State ex 
rel. Leyson v. District Court, 26 Mont. 
378, 379, 68 Pac. 411. 

The statutes do not limit the right of 
appeal from final judgment, or the power. 
of the supreme court on such appeals, but 
merely provide for independent appeals 
from interlocutory judgments and the ex- 
tent of relief to be granted thereon. Fin- 
len v. Heinze, 27 Mont. 107, 117, 69 Pac. 
829, 70) Pac.” 517. 

An appeal lies from an order denying a 
motion for a new trial in proceedings for 
the distribution of an estate under section 
10323. In re Davis’ Estate, 27 Mont. 235, 
244, 70 Pac. 721. 

An ex parte order appointing a re- 
ceiver is appealable. Rumney y. Donovan, 
28 Mont. 69, 71, 72 Pac. 305. 

Where the record does not show that 
any judgment has been entered in the 
case in the court below, an appeal from 
the judgment will be dismissed. Lisker 
v. O’Rourke, 28 Mont. 129, 131, 72 Pac. 
416, 755. i 

A minute entry directing judgment to 
be entered for defendant is not a judg- 
ment. lLisker v. O’Rourke, 28 Mont. 129, 
131, 72 Pac. 416, °755. 

An application for the appointment of 
a receiver to work a mining claim pend- 
ing a suit to settle a controversy as to 
the title is not a “special proceeding” 
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within the meaning of this section. State 


ex rel. Heinze v. District Court, 28 Mont. . 


227, 233, 72 Pac. 613. 
An order substituting a claimant of 


» property, on application of defendant in 
- a claim and delivery action, in lieu of de- 


fendant, is not a final determination from 
which an appeal is allowable. State ex 
rel. Weinstein Co. v. District Court, 28 
Mont. 445, 449, 72 Pac. 867. 


An entry noting the filing of an agree- 
ment to dismiss is not a dismissal from 
which an appeal can be taken. A pre- 
tended judgment of dismissal, which was 
not in fact a dismissal, is not appealable. 
Kinman v. Scheuer, 30 Mont. 73, 74, 75 
Pac. 690. 

An appeal from an order denying a mo- 
tion to adopt a general verdict and spe- 
cial findings and to set aside the special 


verdict in a suit in equity must be dis- 


missed where the record shows no judg- 
ment of dismissal or other final judgment. 
Kinman v. Scheuer, 30 Mont. 73, 75, 75 
Pac. 690. 


Under subdivision 3 of this section, or- 
ders refusing to vacate a decree of dis- 
tribution and settlement of final account, 
and refusing to vacate an order settling 
an administrator’s account and discharg- 
ing him, are not appealable. In re Kelly’s 
Estate, 31 Mont. 356, 357, 78 Pac. 579, 
79 Pac. 244. 

An order overruling a motion to re- 
ject findings made by the jury is not ap- 
pealable. Johns v. Barnes, 31 Mont. 426, 
427, 78 Pac. 703. 

An order confirming a guardian’s account, 
being appealable under this section, and 
no appeal having been taken therefrom, 
questions respecting its settlement cannot 
be considered on a subsequent appeal from 
an order of sale of the ward’s real estate. 
In re Scheuer’s Estate, 31 Mont. 606, 611, 
79 Pac. 244. 

An order amending a judgment already 
entered is a special order after final judg- 
ment, and therefore appealable. State ex 
rel. B. & M. Min. Co. v. District Court, 
32 Mont. 20, 23, 79 Pac. 410. 


An order of the district court, over- 
tuling a motion to dismiss an appeal to 
that court from a judgment of a justice 
of the peace, is not a final judgment, nor 
a special order made after final judg- 
ment, so as to be appealable under this 
section: Raymond v. Raymond, 32 Mont. 
70, 171, 79 Pac. 1056. 

The “final judgment” referred to in this 
section is a judgment rendered by the dis- 
trict court, and not that rendered by a 
justice of the peace from which an ap- 
peal is prosecuted. Raymond v. Raymond, 
32 Mont. 170, 172, 79 Pac. 1056. 

Neither an order sustaining a demurrer 
nor an order sustaining a motion to quash 
an alternative writ of prohibition is ap- 
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pealable. State ex rel. Allen v. Hawkins, 
33 Mont. 177, 179, 82 Pac. 952. 

An appeal from the judgment will be 
dismissed, where the only reference in the 
record that a final judgment had been 
entered appears in a copy of the notice 
of appeal. State ex rel. Bank v. Taylor, 
33 Mont. 364, 365, 83 Pac. 597. 


An order of the district court dismiss- 
ing an appeal from a justice’s court is not 
appealable. Palmer v. Spaulding, 34 Mont. 
1, 2, 85 Pace: 369. 


An order, made before final judgment, 
refusing to set aside a default, is not ap- 
pealable. Bowen v. Webb, 34 Mont. 61, 
64, 85 Pac. 739. 


An order granting a motion to strike 
out objections to the final account of an 
executrix and to a petition for distribu- 
tion of the estate is not appealable. State 
ex rel. Cotter v. District Court, 34 Mont. 
303, 305, 87 Pac. 614. 


An order granting an allowance to a 
widow out of the estate of her intestate 
is appealable, and, where an appeal there- 
from is not taken within sixty days, it 
becomes final and conclusive, and may not 
thereafter be attacked collaterally. In re 
Dougherty’s Estate, 34 Mont. 336, 343, 86, 
Pac. 38. 

An order of the district court correcting 
the verdict in a civil action is not one 
from which an appeal may be taken. 
Frank v. Symons, 35 Mont. 56, 63, 88 Pac. 
561. 

An appeal may be taken from a part of 
an order or judgment decreeing certain 
persons to be entitled to share in the dis- 
tribution of an estate under a will, such an 
order not being a “final” judgment. In 
re Klein’s Estate, 35 Mont. 185, 201, 88 
Pac. 798. 

An order authorizing the payment of a 
fund deposited in court in condemnation 
proceedings to the person entitled thereto 
is not one directing the delivery, transfer, 
or surrender of property within the 
meaning of this section, and is therefore 
not appealable. Chicago, Milwaukee & 
St. Paul Ry. Co. v. White, 36 Mont. 437, 
439, 93 Pac. 350. 


The special order, made after final judg- 
ment, from which an appeal lies, must be 
an order affecting the rights of some party 
to the action, growing out of the judg- 
ment previously entered. It must be an 
order affecting rights incorporated in the 
judgment. Chicago, Milwaukee & St. Paul 
Ry. Co. v. White, 36 Mont. 437, 440, 93 
Pac. 350; Weed v. Weed, 55 Mont. 599, 
601, 179 Pac. 827. 

An order dismissing an action for fail- 
ure of defendant company to demand and 
have entered a judgment in its favor, 
within six months after rendition of ver- 
dict, is not a final judgment nor an order 
from which an appeal may be _ taken. 
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Hovey v. Northern Pacific Ry. Co., 39 
Mont. 40, 41, 101 Pac. 146. 

Where a physician fails to avail himself, 
within one year after entry of judgment, 
of the remedy by appeal, from the action 
of the district court in affirming the revo- 
cation of his license by the state board 
of medical examiners, he may not there- 
after have it reviewed on certiorari. State 
ex rel. Gattan v. District Court, 39 Mont. 
134, 136, 101 Pac. 961. 


The action of the court in fixing the 
amount of an inheritance tax, and in di- 
recting its payment, may be reviewed on 
appeal, either from the order itself or 
from the decree directing the delivery. 
State ex rel. Floyd v. District Court, 41 
Mont. 357, 368, 109 Pac. 438. 


An appeal from an order appointing an 
administrator, and denying a counterappli- 
cation for such appointment, will be dis- 
missed, if not taken within sixty days 
after entry of the order. In re Antonioli’s 
Estate, 42 Mont. 219, 222, 111 Pac. 1033. 


Where no issue is joined in either of two 
applications for letters of administration 
heard. together, the unsuccessful appli- 
cant’s motion for a new trial will be de- 
nied, because a new trial in a probate pro- 
ceeding is proper only in a case involving 
an issue of fact, based upon formal and 
authorized pleadings; and an appeal from 
the order denying the motion for a new 
trial must, therefore, be dismissed. In re 
Antonioli’s Estate, 42 Mont. 219, 222, 111 
Pac. 1033. 

An order to disclose assets of a deced- 
ent’s estate is not a “final judgment,” with- 
in the meaning of subdivision 1 of this 
section, from which an appeal les. In 
re Roberts’ Estate, 48 Mont. 40, 42, 135 
Pac. 909. 


An order of court requiring a person, 
charged with concealing or disposing of 
the assets of a decedent’s estate, to make 
a disclosure of such assets, under sections 
10141 and 10142, is not appealable. In 
re Roberts’ Estate, 48 Mont. 40, 42, 135 
Pat; 909, 

The expression “final judgment,” as used 
in subdivision 1 of this section, refers 
enly to those judgments known at com- 
mon law as final judgments, as defined in 
section 9313; it does not include statutory 
determinations termed “orders” or “judg- 
ments” in probate proceedings. In re Rob- 
erts’ Estate, 48 Mont. 40, 42, 185 Pac. 909. 


Subdivision 3 of this section provides 
for appeals from orders and judgments 
in probate proceedings, and enumerates 
all those from which appeals lie. In re 
Roberts’ Estate, 48 Mont. 40, 42, 135 Pac. 
909. 

An order refusing to set aside a judg- 
ment is a special one made after final 
judgment; and, as such, is appealable un- 
der this section. It cannot be reviewed 
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on appeal from a new trial order, as the 
two proceedings are separate and distinct 
from each other. Canning v. Fried, 48 
Mont. 560, 565, 139 Pac. 448. 


An order overruling a motion to quash 
an alterndtive writ of mandate is not 
an appealable one. State ex rel. Frost 
v. Barnett, 49 Mont. 252, 254, 141 Pac. 
287. . 

An order quashing an execution issued 
by a clerk of the district court on an ab- 
stract of a justice’s judgment, filed with 
and docketed by him under section 9690, 
and striking such abstract from the files, 
is not a special order after final judgment 
made appealable by this section. Pierson 
v. Daly, 49 Mont. 478, 483, 143 Pac. 957. 


A minute entry of an order sustaining 
a demurrer to the plaintiff’s complaint, 
and directing the dismissal of his action, 
is not an order from which an appeal can 
be taken; the order, in view of section 
9313 and section 9772, is not a judgment. 
Pentz v. Corscadden, 49 Mont. 581, 144 
Baer wdor. 

An appeal does not le from an order 
striking from the files a pleading or other 
document constituting a part of the rec- 
ord of a cause. State ex rel. Smother- 
man v. District Court, 50 Mont. 119, 122, 
145 Pac. 724. 


An order annulling an order appointing 
a receiver is not appealable, but may ‘be 
reviewed on appeal from the final judg- 
ment. Taintor v. St. John, 50 Mont. 358, 
362, 146 Pac. 939. 


No appeal lies from a summary judg- 
ment against sureties in proceedings for 
the forfeiture of a bail bond, though the 
judgment is final; it is not.“a judgment 
entered in an action or special proceeding 
commenced in a district court, or brought 
into a district court from another court.” 
State ex rel. Van v. District Court, 54 
Mont. 577, 579, 172 Pac. 540. 


An appeal lies from an order denying 
an injunction. Bown y. Somers, 55 Mont. 
434, 435, 178 Pac. 287. 

Under this section, either the state or 
the claimant may appeal from the juag- 
ment rendered in a proceeding under the 
enforcement act of 1917, relative to 
searches, seizures, and forfeitures of in- 
toxicating liquors. State ex rel. Prato v. 
pve Court, 55 Mont. 560, 566, 179 Pae. 

An appeal does not lie from an order 
overruling a motion to strike an affidavit 
filed in support of a motion for the modi- 
fication of a decree granting a divorce, 
such order not being one of the orders 
made appealable by this section, nor a 
special order made after final judgment 
from which an appeal may be taken. Weed 
v. Weed, 55 Mont. 599, 600, 179 Pac. 827. 


Cited or applied as section 444, First 
Division Compiled Statutes 1887, in Min- 
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ing Company v. Weinsteen, 7 Mont. 346, 
17 Pac. 108; as section 1722, Code of Civil 
Procedure, before amendment, in Whit- 
beck v. Montana Central Ry. Co., 21 Mont. 
102, 107, 52 Pac. 1098; Forrester v. Bops- 
ton & M. ©. C. & S. M. Co., 22 Mont. 430, 
432, 56 Pac. 868; Jordan v. Andrus, 26 
mentees’, 35, 66° Pac. 502, 91 Am. St. 
Rep. 396; Maloney v. King, 26 Mont. 487, 
488, 68 Pac. 1012; Maloney v. King, 26 
Mont. 492, 493, 68 Pac. 1014; before 
amendment, in State ex rel. Donovan v. 
District Court, 27 Mont. 415, 419, 71 Pace. 
401; as amended, in Bordeaux v. Bordeaux, 
32 Mont. 159, 161, 80 Pac. 6; Great Falls 
Meat Co. v. Jenkins, 33 Mont. 417, 423, 84 
Pac. 74; State’ ex rel. Klein v. District 
Court, 35 Mont. 364, 367, 90 Pac. 161; as 
section 7098, Revised Codes, in State ex 
rel. Mackey v. District Court, 40 Mont. 
359, 362, 106 Pac. 1098, 135 Am. St. Rep. 
622; State ex rel. Grogan v. District Court, 
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44 Mont. 72, 76, 119 Pac. 174; Molt v. 
Northern Pacific Ry. Co., 44 Mont. 471, 
477, 120 Pac.-809; State ex rel. Mannix v. 
District Court, 51 Mont. 310, 322, 152 Pace. 
753; Anaconda Copper Min. Co., v. Pilot- 
Butte Min. Co., 51 Mont. 4438, 451, 153 
Pac. 1006; State ex rel. Interstate Lumber 
Co. v. District Court, 54 Mont. 602, 609, 
172 Pac. 1030; State ex rel. McHatton v. 
District Court, 55 Mont. 324, 329, 176 Pace. 
608; In re Estate of Murphy, 57 Mont. 
273, 280, 188 Pac. 146; Philbrick v. Ameri- 
ean Bank & Trust Co., 58 Mont. 376, 388, 
193 Pace. 59. 


What judgments and orders may be 
appealed from, see 20 A. S. R. 173. 

Right to appeal from void judgment, 
decree, or order, see note in 33 L. R, A. 
CNRS.) rao. 

Right to appeal from decree for costs 
only, see note in 1 L. R. A. (N. 8.) 1083. 


An appeal may be taken: 


1. From a final judgment in an action or special proceeding com- 
menced in the court in which the same is rendered within six months after 


the entry of judgment. 


2. From a judgment rendered, on an appeal from an inferior court, 
within ninety days after the entry of such judgment. 


38. From an order granting a new trial; 


from an order granting, 


dissolving, or modifying an injunction; from an order refusing to grant, 
dissolve, or modify an injunction; from an order dissolving or refusing 
to dissolve or modify an attachment; from an order appointing or refus- 
ing to appoint a receiver, or giving directions with respect to a receiver- 
ship, or refusing to vacate an order appointing or affecting a receiver; 
from an order directing the delivery, transfer, or surrender of property ; 
from any special order made after final judgment; from an interlocutory 
judgment or order in actions for partition of real property, and from an 
order confirming, changing, modifying, or setting aside the report in whole 
or in part of the referees in actions for partition of real property, within 
sixty days after the order or interlocutory judgment is made and entered 
in the minutes of the court filed with the clerk. In any of the cases men- 
tioned in this subdivision the supreme court, or a judge thereof, may stay 
all proceedings under the order appealed from on such conditions as may 
seem proper. 

4. From the judgment or orders mentioned in subdivision 3 of the 
next preceding section, within sixty days after the judgment or order is 
made or entered, or filed with the clerk. | 


History: Ap. p. Sec. 251, p. 95, Ban- An order striking the complaint from 


nack Stat.; amd. Sec. 320, p. 199, L. 1867; 
re-en. Sec. 369, p. 107, Cod. Stat. 1871; 
amd. Sec. 408, p. 150, L. 1877; re-en. Sec. 
408, 1st Div. Rev. Stat. 1879; re-en. Sec. 
421, 1st Div. Comp. Stat. 1887; amd. Sec. 
1723, OC. Civ. Proc. 1895; amd. Sec. 1, p. 
147, L. 1899; re-en. Sec. 7099, Rev. C. 
1907; amd. Sec. 11, Ch. 225, L. 1921. Cal. 
C. Civ. Proc. Sec. 939. 


the files or refusing to allow an amend- 
ment is not appealable. Owen v. McCor- 
mick, 5 Mont. 255, 5 Pac. 280. 

An appeal from an order granting mo- 
tion for a new trial, not taken within 
sixty days from the filing of the order, 
will be dismissed on motion. Nelson v. 
Donovan, 14 Mont. 78, 35 Pac. 227. 

An appeal from a final judgment, not 
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taken within one year after entry there- 
of, will be dismissed. Gallagher v. Cor- 
nelius, 23 Mont. 27, 28, 57 Pac. 447; Ram- 
sey v. Burns, 24 Mont. 234, 235, 61 Pac. 
129; Kaufman v. Cooper, 38 Mont. 6, 9, 
98 Pac. 504; Reynolds v. Fitzpatrick, 40 
Mont. 593, 595, 107 Pac. 902; Wilson v. 
Norris, 43 Mont. 454, 455, 117 Pac. 100. 

An appeal from a judgment of a dis- 
trict court rendered on an appeal from a 
justice’s court, if not taken within ninety 
days after its entry, will be dismissed for 
want of jurisdiction. Morris v. McLaugh- 
lin, 25 Mont. 151, 152, 64 Pac. 219; War- 
ren v. Humble, 26 Mont. 495, 496, 68 Pac. 
851; Schatzlein Paint Co. v. Passmore, 26 
Mont. 500, 502, 68 Pac. 1113; Hopkins v. 
Kitts, 37 Mont. 26, 27, 94 Pac. 201. 

Pending an appeal from an injunction 
order, pendente lite, restraining appellants 
from entering, or mining, in part of a 
certain lode claim of which they were in 
possession, they may not have an order 
from the supreme court suspending the 
injunction, since the supreme court is not 
authorized to suspend the operation of, 
vacate, or set aside a prohibitory injunc- 
tion order during the pendency of an ap- 
peal therefrom. Maloney v. King, 26 
Mont. 487, 490, 68 Pac. 1012. 

Where, pending an action to settle a 
controversy as to the ownership of a min- 
ing claim, a receiver was appointed to 
work the property, but on appeal the order 
of appointment was reversed, and after-. 
ward an order was entered in the nature 
of a final judgment against the plaintiff 
in the action for the amount allowed the 
receiver for compensation, counsel fees, 
etc., the same was a “final order in an 
action,” and appealable within one year, 
and not an order “with respect to a re- 
ceivership,’ appealable for sixty days 
only. State ex rel. Heinze v. District 
Court, 28 Mont. 227, 233, 72 Pac. 613. 

Where the record discloses that more 
than sixty days had elapsed from the entry 
of the order overruling a motion for a 
new trial to the giving of the notice of 
appeal therefrom, such attempted appeal 
will be dismissed. Powell v. May, 29 
Mont. 71, 73, 74 Pac. 80. 

An appeal from a special order, made 
after final judgment, not taken within the 
statutory period of sixty days, will be 
dismissed for want of jurisdiction. Jack- 
man v. Hymer, 42 Mont. 168, 170, 111 
Pac. 720. 
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An order sustaining defendant’s motion 
to exclude evidence is not appealable. 
Stephens v. Conley, 48 Mont. 352, 360, 
138 Pac. 189, Ann. Cas. 1915D, 958. 


Where an appeal from a judgment was 
taken more than twelve months after the 
judgment was entered, and appeals from 
certain orders made after final judgment 
were taken more than sixty days after 
the orders were taken and entered in the 
minutes, all of the appeals will be dis- 
missed for want of jurisdiction. Jarrett 
v. Hart, 54 Mont. 50, 51, 167 Pac. 695. 


Where the trial court, on motion of a 
party to an action before it, and without 
notice to the other party, appoints a re- 
ceiver to take care of the property in con- 
troversy, the non-moving party may ask 
the court to annul the order of appoint- 
ment; and, on its refusal, may appeal. 
State ex rel. Hubbert v. District Court, 
54 Mont. 472, 473, 171 Pac. 784. 


Cited or applied as section 421, First 
Division Compiled Statutes 1887, in Min- 
ing Company v. Weinsteen, 7 Mont. 346, 
17 Pac. 108; as section 1723, Code of Civil 
Procedure, before amendment, in Whit- 
beck v. Montana Central Ry. Co., 21 Mont. 
102, 107, 52 Pac. 1098; as amended, in 
Forrester v. Boston & M. 0. Cy &) S7ah 
Co., 22 Mont. 430, 432, 56 Pac. 868; State 
ex rel. Allen v. Napton, 24 Mont. 450, 455, 
62 Pac. 686; Jordan v. Andrus, 26 Mont. 
37, 38, 66 Pac. 502, 91 Am. St. Rep. 396; 
before amendment, in Threlkeld v. O'Neal, 
26 Mont. 209, 211, 66 Pac. 940; as amend- 
ed, in In re Reilly’s Estate, 26 Mont. 358, 
359, 67 Pac. 1121; Maloney v. King, 26 
Mont. 492, 493, 68 Pac. 1014; Finlen v. 
Heinze, 27 Mont. LOT 18, 69 Pac. 829, 
70 Pac. OL Te oes section 7099, Revised 
Codes, in State ex rel. Gattan v. District 
Court, 39 Mont. 134, 136, 101 Pac. 961; 
Huffine v. Lincoln, 53 Mont. 474, 475, 164 


’ Pac. 888. 


Exclusion or inclusion of Sunday or 
holiday in computation of time for ap- 
peal or writ of error, see notes in Ann. 
Cas. 1917E, 940; 19 L. BR. A, 319. 


Motion for new trial or rehearing as 
affecting computation of time for appeal, 
see note in 3 Ann. Cas. 630. 

First and last days for computing time 
for appeal, see notes in 49 L. R. A. 226; 
15 LS Bp Ag CGNs 8.) nese 
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clerk of the court in which the judgment or order appealed from is 
entered, a notice stating the appeal from the same, or some specific part 
‘thereof, and serving a similar notice on the adverse party, or his attorney. 
The order of service is immaterial, but the appeal is ineffectual for any 
purpose unless, within five days after service of the notice of appeal, an 
undertaking be filed, or a deposit of money be made with the clerk, as 
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hereinafter provided, or the undertaking be waived by the adverse party 


in writing. 

History: Ap. p. Sec. 252, p. 95, Ban- 
nack Stat.; re-en. Sec. 321, p. 199, L. 1867; 
re-en. Sec. 370, p. 107, Cod. Stat. 1871; 
en. Sec. 409, p. 150, L. 1877; re-en. Sec. 
409, 1st Div. Rev. Stat. 1879; re-en. Sec. 
422, lst. Div. Comp. Stat. 1887; re-en. Sec. 
1724, C. Civ. Proc. 1895; re-en. Sec. 7100, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 940. 


Where an appeal undertaking recited 
four distinct appeals, one from the judg- 
ment and three from orders, and that, in 
consideration ‘fof such appeal, etce., ap- 
‘ pellant will pay all damages and costs 
which may be awarded against her,’ the 
undertaking was invalid for ambiguity, in 
not stating which appeal it was intended 
to secure. Creek v. Bozeman Water 
Works Co., 22 Mont. 327, 329, 56 Pace. 
362. See, also, Murphy v. Northern Pa- 
cifie Ry. Co., 22 Mont. 577, 579, 57 Pace. 
278; Washoe Copper Co. v. Hickey, 23 
Mont. 319, 321, 58 Pac. 866; Grace v. 
Paulson, 23 Mont. 337, 59 Pac. 1; Richter 
v. Eagle Life Assn., 24 Mont. 346, 348, 61 
Pac. 878; Pirrie v. Moule, 33 Mont. 1, 3, 
81 Pac. 390; Faust v. Rustler Min. & Mill. 
Co., 34 Mont. 368, 369, 86 Pac. 421; In 
re Kappler’s Estate, 38 Mont. 419, 422, 
100 Pac. 228. 


If an appeal undertaking, reciting sep- 
arate appeals from the judgment and from 
different orders, is void for ambiguity as 
to which appeal it is intended to refer to, 
appellant cannot escape the effect of the 
ambiguity by claiming that the orders are 
not appealable, and the bond therefor 
refers to:the judgment, as the court, in 
determining the validity of the under- 
taking, will not examine the record to see 
what orders are appealable. Creek v. 
Bozeman Water Works Co., 22 Mont. 327, 
329, 56 Pac. 362. See, also, Gassert v. 
Strong, 38 Mont. 18, 29, 98 Pac. 497. 


The statutory provisions regulating the 
mode of perfecting appeals must be strictly 
followed. Creek v. Bozeman Water Works 
Co., 22 Mont. 327, 331, 56 Pac. 362; Hines 
v. Carl, 22 Mont. 501, 502, 57 Pac. 88; 
Washoe Copper Co. v. Hickey, 23 Mont. 
319, 322, 58 Pac. 866; Featherman v. 
Granite County, 28 Mont. 462, 464, 72 
Pac. 972. 

In the absence of a waiver or of a 
deposit of money, the failure to file ap- 
peal bond within five days after service 
of notice of appeal, as required by this 
section, renders the appeal wholly inef- 
fectual. Hines v. Carl, 22 Mont. 501, 502, 
57 Pace. 88; Hahn v. James, 26 Mont. 50, 
51, 66 Pac. 463. 

An attempted appeal from a judgment 
will be dismissed where the notice is not 
served on the respondent, or filed in the 
office of the clerk of the court, until after 


¢ 


one year from the date of the judgment. 
Ramsey v. Burns, 24 Mont. 234, 235, 61 
Pac. 129. 

Where an appellant served notice that 
he desired to appeal from a judgment and 
an order denying a new trial, but the 
undertaking referred to an appeal from 
the judgment only, the appeal will be 
treated as abandoned as far as it relates 
to the order denying a new trial, and to 
that extent will be dismissed, irrespective 
of the intention of appellant. Hurley v. 
O’Neill, 24 Mont, 293, 294, 61 Pac. 658. 


Where a notice of appeal from an order 
denying a new trial*was not filed with the 
clerk of the district court and served 
within sixty days after the order denying 
the motion was entered, the appeal from 
such order must be dismissed. Threlkeld 
v. O’Neal, 26 Mont. 209, 212, 66 Pac. 940. 


An order settling an administrator’s 
account, disallowing two certain items, 
and directing him to deliver certain stock 
to a special administratrix, though in- 
cluded in one paper, is in effect several 
distinct and separate orders, and, though 
embraced in one notice of appeal, will be 
so treated for the purposes of the appeal. 
In re Barker’s Estate, 26 Mont. -279, 282, 
67 Pac. 941. See, also, MacGinnis v. Bos- 
ton & M. C. C. & S. M. Co., 29 Mont. 428, 
445, 75 Pac. 89. 

An undertaking on appeal, unless waived, 
must be filed within five days of the ser- 
vice of the notice on the adverse party, 
and not within five days from the filing 
of the notice with the clerk, if the filing 
occurs after the date of such service. 
Johnson County Sav. Bank v. Joe Klaffki 
Co., 26 Mont..384, 385, 68 Pac. 410. 

An adverse party is one’ who has an 
interest in opposing the object sought to 
be accomplished by the appeal. T. C. 
Power & Bro. v. Murphy, 26 Mont. 387, 
389, 68 Pac. 411; Merk v. Bowery Min. Co., 
31 Mont. 298, 304, 78 Pac. 519; Anderson 
v. Red Metal Min. Co., 36 Mont. 312, 323, 
93 Pac. 44. 

Where plaintiff recovers judgment in 
an action to foreclose a mortgage, and a 
deficiency judgment against the mortgagor, 
he failing to answer, he is an interested 
and necessary party to an appeal taken by 
other defendants, who claim liens on the 
mortgaged premises superior to the mort- 
gage, and if notice of such appeal is not 
served on him, as required by this section, 
the appeal will be dismissed. T. C. Power 
& Bro. v. Murphy, 26 Mont. 387, 389, 68 
Pac. 411. 

The time of filing an undertaking on 
appeal is not extended by the provisions 
of section 9781 in a case in which the 
appellee resides at a distance and service 
of the notice of appeal is made through 
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the mails. Johnson County Sav. Bank v. 
Joe Klaffki Co., 26 Mont. 384, 386, 68 
Pac. 410. 

In an action by plaintiffs against their 
lessee and defendant to quiet title to min- 
ing property, the lessee was not, under the 
particular circumstances of the case, an 
“adverse party” on whom defendants were 
required to serve notice of appeal. Merk 
v. Bowery Min. Co., 31 Mont. 298, 303, 
78 Pac. 519. 

By express provision of this section, 
omission to file an undertaking in support 
of an appeal renders the appeal ineffectual 
for ‘any purpose. Johns v. Barnes, 31 
Mont. 426, 427, 78 Pac. 703. 

An undertaking filed in conformity with 
this and the following section need not 
be signed by the party in whose behalf 
it is given. Russell v. Chicago, Burling- 
ton & Quincy Ry. Co., 37 Mont. 10, 11, 94 
Pac. 501. 

An adverse party, within the meaning 
of this section, relative to the require- 
ment that an appellant must serve the 
adverse party with notice of his intention 
to appeal, is one who has an interest in 
opposing the object sought to be accom- 
plished by the appeal. Spokane Ranch & 
Water Co. v. Beatty, 37 Mont. 342, 350, 
96 Pac. 727, 97 Pac. 838. 

An undertaking on appeal is abortive if 
words are used therein which render it 
meaningless and nugatory as an indem- 
nity for costs in any amount. In re 
Kappler’s Estate, 38 Mont. 419, 422, 100 
Pac. 228. 

Where different appeals are taken ex- 
cept when combined with an appeal from 
an order granting or denying a new trial, 
taken at the same time, the statute re- 
quires an undertaking in the sum of three 
hundred dollars to effectuate each appeal, 
and unless this requirement is met, or the 
undertaking is waived, or a deposit is 
made to take its place, the appeal is 
ineffective. In re Kappler’s Estate, 38 
Mont. 419, 422, 100 Pac. 228. 

An “adverse party” is one who is shown 
by the record to have an interest in 
opposing the object sought to be accom- 
plished by the appeal; a party not of 
record is not an “adverse party,” upon 
whom service of notice of appeal is nec- 
essary. Cummings v. Reins Copper Co., 
40 Mont. 599, 610, 107 Pac. 904. 
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Appeals are subject to statutory regu- 
lation, and in order to confer jurisdiction 
upon the appellate court there must be at 
least a substantial compliance with the 
statute. State ex rel. Rosenstein v. Dis- 
trict Court, 41 Mont. 100, 102, 108 Pace. 
580, 21 Ann. Cas. 1307. 


A person to whom, subsequent to the 
commencement of mortgage foreclosure 
proceedings, one of the defendants had by 
bargain and sale deed transferred an 
interest in the real property theretoforc 
acquired at an execution sale, but whe 
had not thereafter been made a party 
defendant by substitution or otherwise, 
was not a party to the record, and there- 
fore not an “adverse party” upon whom 
service of notice of appeal was necessary. 
Jenkins v. Carroll, 42 Mont. 302, 307, 112 
Pac. 1064. 


A defendant who had no interest in 
opposing the object sought by an appeal 
taken by his codefendant, and who could 
not be prejudicially affected by anything 
done by the supreme court on appeal, was 
net an “adverse party” within the mean- 
ing of this section, upon whom it was 
necessary to serve notice of appeal. Riley 
v. Blacker, 51 Mont. 364, 369, 152 Pace. 
758. 

Cited or applied as section 1724, Code 
of Civil Procedure, in Hill v. Cassidy, 
24 Mont. 108, 110, 60 Pac. 811; Schatzlein 
Paint Co. v. Passmore, 26 Mont. 500, 502, 
68 Pace. 1113; Hynes v. Barnes, 30 Mont. 
25, 27, 75 Pac. 523; State ex rel. Hodgdon 
v. District Court, 33 Mont. 119, 122, 82 
Pac. 663; State ex rel. Hall Vv. Disteiae 
Court, 34 Mont. 112, 119, 85 Pac. 872, 115 
Am. St. Rep. 522, 9 Ann. Cas. 728; 
Thomas v. Boston & M. C. GC. & S. M. 
Co., 34 Mont. 370, 373, 86 Pac. 499, 87 
Pac. 972; as section 7100, Revised Codes, 
in Jackway v. Hymer, 42 Mont. 168, 169, 
111 Pac. 720; Marlowe v. Michigan Stove 
Co., 48 Mont. 342, 345, 137 Pac. 539; 
Anaconda Copper Min. Co. v. Pilot-Butre 
Min. Co., 51 Mont. 443, 451, 153 Pae. 
1006; Jarrett v. Hart, 54 Mont. 50, 51, 
167 Pac. 695. 


Parties entitled to notice of appeal, see 
notes in Ann, Cas. 181; 21 Ann. Cas. 1277. 


Time for filing notice of appeal, see 
note in 9 Ann. Cas. 731. 


The undertaking on appeal 


must be in writing, and must be executed on the part of the appellant by 
at least two sureties, to the effect that the appellant will pay all damages 
and costs which may be awarded against him on the appeal, or on a 
dismissal thereof, not exceeding three hundred dollars; or that sum must 
be deposited with the clerk with whom the judgment or order was entered, 


to abide the event of the appeal. 


History: En. Sec. 410, p. 151, L. 1877; 
re-en. Sec. 410, ist Div. Rev. Stat. 1879; 


re-en. Sec. 423, lst Div. Comp. Stat. 1887; 
re-en. Sec. 1725, C. Civ. Proc. 1895; re-en. 
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Sec. 7101, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 941. 


An undertaking on appeal which pro- 
vides for the payment by appellants of 
all damages and costs which may be 
awarded against them on the appeal, but 
omits the words ‘or on a dismissal there- 
of,” is defective but not void, and a 
motion to dismiss the appeal for such 
defect will be denied where a new and 
sufficient undertaking is filed before the 
motion is heard. Woodman v. Calkins, 12 
Mont, 456, 457, 31 Pac. 63. 

Where the appeal bond, on appeal from 
a final judgment and from an order deny- 
ing appellant’s motion for a new trial, 
was conditioned that it should be void if 
appellant paid all damages and costs 
awarded against it “on said appeals, or 
on a dismissal thereof,’ not exceeding the 
sum of three hundred dollars, the under- 
taking was insufficient in that the words 
“or either of them” should have been in- 
serted in each of the alternative condi- 
tions, and because of such omission the 
sureties were not liable upon said under- 
taking unless both appeals should be 
affirmed or both dismissed. Baker v. 
Butte City Water Co., 24 Mont. 31, 32, 
60 Pac. 488. See, also, Ramsey v. Burns, 
24 Mont. 234, 236, 61 Pac. 129; Coleman 
v. Perry, 24 Mont. 237, 238, 61 Pac. 309; 
Frary v. Dwyer, 26 Mont. 414, 415, 68 
Pac. 1133. 

An undertaking on appeai is technically 
a “bond” within the common-law defini- 
tion, save that it need not be under seal. 
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King v. Elling, 24 Mont. 470, 482, 62 
Pae. 783. 

Where appeals are taken from a judg- 
ment and from any order other than one 
denying a new trial, or from more than 
one order, a separate undertaking in the 
sum of three hundred dollars must be filed 
for each, or, if both are included in the 
same paper, appropriate references must 
be made to show which appeal each is 
intended to effectuate, even though one of 
the orders appealed from may be a non- 
appealable order. Pirrie v. Moule, 33 
Mont. 1, 5, 81 Pct. 390. 

Cited or applied as section 1725, Code 
of Civil Procedure, in Creek v. Bozeman 
Water Works Co., 22 Mont. 327, 329, 56 
Pac. 362; Hines v. Carl, 22 Mont. 501, 
002, 57 Pac. 88; Baker v. Butte City 
Water Co., 24 Mont. 31, 32, 60 Pac. 488; 
Hill v. Cassidy, 24 Mont. 108, 110, 60 Pace. 
811; Russell v. Chicago, Burlington & 
Quincy Ry. Co., 37 Mont. 10, 11, 94 Pac. 
501; State ex rel. Robinson v. Clements, 
37 Mont. 96, 99,°94 Pac. 837, 127 Am. St. 
Rep. 701; as section 7101, Revised Codes, 
in In re Kappler’s Estate, 38 Mont. 419, 
422,100 Pac. 228. 


Effect of insertion of unauthorized pro- 
vision in appeal bond, see note in L. R. A. 
1917B, 990. 

Validity and effect of appeal bond con- 
taining fewer than required number of 
sureties, see note in 9 Ann. Cas. 709. 

Power of appellate court to require new 
supersedeas or appeal bond, see note in 
OFA CN? Bi 1054. 


If the appeal be from 


a judgment or order directing the payment of money, it does not stay the 
execution of the judgment or order.unless a written undertaking be 
executed on the part of the appellant, by two or more sureties, to the 
effect that they are bound in double the amount named in the judgment or 
order; that if the judgment or order appealed from, or any part thereof, 
be affirmed, or the appeal dismissed, the appellant will pay the amount 
directed to be paid by the judgment or order, or the part of such amount 
as to which the judgment or order is affirmed, if affirmed only in part, 
and all damages and costs which may be awarded against the appellant 
upon the appeal, and that if the appellant does not make such payment 
within thirty days after the filmg of the remittitur from the supreme 
court in the court from which the appeal is taken, judgment may be 
entered on motion of the respondent in his favor against the sureties for 
such amount, together with the interest that may be due thereon, and the 
damages and costs which may be awarded against the appellant upon the 
appeal. If the judgment or order appealed from be for a greater amount 
than two thousand dollars, and the sureties do not state in their affidavits 
of justification accompanying the undertaking that they are each. worth 
the sum specified in the undertaking, the stipulation may be that the 
judgment to be entered against the sureties shall be for such amounts only 
as in their affidavits they may state that they are severally worth, and 
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judgment may be entered against the sureties by the court from which 
the appeal is taken, pursuant to the stipulations herein designated. 


History: Ap. p. Sec. 264, p. 97, Ban- 
nack Stat.; re-en. Sec: 333, p. 202, L. 1867; 
re-en. Sec. 382, p. 110, Cod. Stat. 1871; 
amd. Sec. 411, p. 151, L. 1877; re-en. Sec. 
411, 1st Div. Rev. Stat. 1879; re-en. Sec. 
424, 1st Div. Comp. Stat. 1887; en. Sec. 
1726, C. Civ. Proc. 1895; re-en. Sec. 7102, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 942. 


Though this section may not provide a 
stay of execution, in case a writ of man- 
date is issued by the district court to 
compel the transfer of a cause from a 
police to a justice’s court (a question not 


decided), the supreme court may, never- 
theless, issue any, appropriate writ to in- 
sure an appeal. State ex rel. Brass v. 
Horn, 36 Mont. 418, 420, 93 Pac. 351. 

Cited or applied as section 1726, Code 
of Civil Procedure, in Beck v. Fransham, 
21 Mont. 117, 119, 53. Pac. 96; State ex 
rel. Reins v. District Court, 22 Mont. 449, 
456, 57 Pac. 89, 145, 74:Am. St. Rep. 618; 
Hill v. Cassidy, 24: Mont. 108, 110, 60 Pac. 
811. 


Implied power of courts to issue super- 
sedeas, see note in 67 A. S. R. 714, 


9736. Stay of proceedings—Judgment for delivery of documents. If 
the judgment or order appealed from direct the assignment or delivery of 
documents or personal property, the execution of the judgment or order 
cannot be stayed by appeal, unless the things required to be assigned or 
delivered be placed in the custody of such officer or receiver as the court 
may appoint, or unless an undertaking be entered into on the part of the 
appellant, with at least two sureties, and in such amount as the court, or 
a judge thereof, may direct, to the effect that the appellant will obey the 


order of the appellate court upon the appeal. 


History: Sec. 7103, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 943. 


Note.—Sections 9736 to 9738 were en- 
acted as sections 265 to 267, p. 98, Ban- 
nack Statutes; re-enacted as sections 334 
to 336, p. 202, Laws of 1867; re-enacted as 
sections 383 to 385, pp. 110 and 111, Codi- 
fied Statutes 1871; re-enacted as sections 
412 to 414, pp. 151 and 152, Laws of 1877; 
re-enacted as sections 412 to 414, First 
Division Revised Statutes 1879; re-enacted 
as sections 425 to 427, First Division Com- 
piled Statutes 1887; re-enacted as sections 
1727 to 1729, Code of Civil Procedure 1895; 
re-enacted as sections 7103 to 7105, Re- 
vised Codes 1907. 


A complaint to recover on the under- 
taking, though indefinite, in failing to 
allege specifically that the amount of the 
stay bond was fixed by the court, is suf- 
ficient, as against a general demurrer, if 
the undertaking itself, containing such 
recital, is set out in the complaint. Sulli- 
van v. Fried, 42 Mont. 335, 341, 112 Pac. 
535. 


Since the filing of the undertaking re- 
quired by this section operates ipso facto 
to stay execution, the fact that it was 
stayed need not be specifically alleged in 
the complaint in an action to recover on 
such undertaking. Sullivan v. Fried, 42 
Mont. 335, 341, 112 Pace. 535. 


Where the undertaking contains a num- 
ber of obligations, the first being in the 
form of the usual undertaking on appeal, 
describing the judgment which it is sought 
to have the court review, and another 
obligation, in the form of that required 
to be given under this section to stay 
execution pending appeal, simply refers 
to “said judgment so appealed from,” the 
words quoted are sufficient, in an action 
on the last obligation, to identify the 
judgment. Sullivan v. Fried, 42 Mont. 335, 
342,112 Pac. 535. 


Cited or applied as section 7103, Revised 
Codes, in Chestnut v. Sales, 49 Mont. 318, 
320, 141 Pac. 986, Ann. Cas. 1916A, 620, 
52 L. Re A. CN; S.) 1199, 


9737. Stay of proceedings—Judgment directing execution of convey- 


ance. 


If the judgment or order appealed from direct the execution of a 


conveyance or other instrument, the execution of thé judgment or order 
cannot be stayed by the appeal until the instrument is executed and 
deposited with the clerk with whom the judgment or order is entered, to 
abide the judgment of the appellate court. 


History: Sec. 7104, Rev. C. 1907. See 
also history of Sec. 9736. Cal. C. Civ. Proc. 
Sec. 945. 


Where the president of a corporation, 
on appealing from a judgment which 
directed him to execute and deliver to a 
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certain person a certificate of a certain 


'number of shares in the corporation, ex- 


ecuted the certificate, and deposited it in 
court to abide the appeal, and then gave 
the supersedeas bond required to stay the 
execution, pursuant to this section, the 
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person named in the certificate as the 
owner of the shares therein mentioned 
was not, during the pendency of the ap- 
peal, entitled to vote such shares at cor- 
porate meetings. Durfee v. Harper, 22 
Mont. 373, 375, 56 Pac. 589. 


9738. Stay of proceedings—Sales of real property. If the judgment 
or order appealed from direct the sale or delivery of possession of real 
property, the execution of the same cannot be stayed, unless a written 
undertaking be executed on the part of the appellant, with two or move 
sureties, to the effect that during the possession of such property by the 
appellant, he will not commit, or suffer to be committed, any waste 
thereon, and that if the judgment be affirmed, or the appeal dismissed, he 
will pay the value of the use and occupation of the property from the 
time of the appeal until the delivery of the possession thereof, pursuant 
to the judgment or order, not exceeding the sum to be fixed by the judge 

f the court by which the judgment was rendered or order made, and 
which must be specified in the undertaking. When the judgment is for 
the sale of mortgaged premises, and the payment of a deficiency arising 
upon the sale, the undertaking must also provide for the payment of such 
deficiency. 


History: Sec. 7105, Rev. C. 1907. See Note.—See note to section 9736. The 
also history of Sec. 9736. Cal. C. Civ. words “or the appeal dismissed” first ap- 
Proc. Sec. 945. peared in section 411, Laws of 1877. 


9739. Stay of proceedings—Court may limit security. Whenever an 
appeal is perfected, as provided in the preceding sections of this chapter, 
it stays all further proceedings in the court below upon the judgment or 
order appealed from, or upon the matters embraced therein, and releases 
from levy property which has been levied upon under execution issued 
upon such judgment; but the court below may proceed upon any other 
matter embraced in the action, and not affected by the order appealed 
from. And the court below may, in its discretion, dispense with or limit 
the security required by this chapter, when the appellant is an executor, 


administrator, trustee, or other person acting in another’s right. An 


appeal does not continue in force an attachment, unless an undertaking be 
executed and filed on the part of the appellant, by at least two sureties, 
in double of the amount of the debt claimed by him, that the appellant 
will pay all costs and damages which the respondent may sustain by reason 
of the attachment, in case the order of the court below be sustained, and 
unless, within five days after the entry of the order appealed from, such 
appeal be perfected. 

History: Ap. p. Sec. 268, p. 99, Ban- statements as are required to present 


nack Stat.; amd. Sec. 337, p. 202, L. 1867; 
re-en. Sec. 386, p. 111, Cod. Stat. 1871; 
en. Sec. 415, p. 152, L. 1877; re-en. Sec. 
415, 1st Div. Rev. Stat. 1879; re-en. Sec. 
428, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1730, C. Civ. Proc. 1895; re-en. Sec. 7106, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 946. 


The filing of a notice and undertaking 


on appeal stays the proceedings of the 


trial court upon the judgment or order 
appealed from, but does not devest the 
court of power to settle and certify such 


matters of law or fact to the appellate 
eeurt. William Mercantile Co. v. Fussy, 
13 Mont. 401, 403, 34 Pac. 189. 

Where an appeal is taken from an 
order granting an interlocutory injunction, 
it does not thereafter prevent the court 
from appointing a receiver in the same 
action. State ex rel. Boston & M. C. C. 
& S. M. Co. v. District Court, 22 Mont. 
241, 243, 56 Pac. 281. 


This section does not grant to the 
supreme court the power to allow tempo- 
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rary alimony or suit money pending an 
appeal in a divorce case. Bordeaux v. 
Bordeaux, 26 Mont. 533, 535, 69 Pac. 103. 

The district court has jurisdiction, not- 
withstanding a judgment in favor of the 
husband for divorce, at any time prior to 
the determination of an appeal from the 
judgment, or prior to the expiration of 
the time for appeal, to require the hus- 
band to pay any money necessary to en- 
able the wife to support herself, or to 
further prosecute or defend the action. 
Bordeaux v. Bordeaux, 29 Mont. 478, 482, 
75 Pac. 359. ; 

The trial court has no authority, after 
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an appeal from a judgment in a claim and 
delivery action has been perfected, to cor- 
rect the judgment by entering a judgment 
in the alternative, its action in so doing 
being a “proceeding in the court below 
upon the judgment,” and a “matter em- 
braced therein.” Hynes v. Barnes, 30 
Mont. 25, 27, 75 Pace. 523. 

Cited or applied as section 428, First 
Division Compiled Statutes 1887, in Mar- 
tin v. Maxey, 14 Mont. 85, 35 Pac. 667; 
us section 1730, Code of Civil Procedure, 
in State ex rel. Reins v. District Court, 22 
Mont. 449, 456, 57 Pac. 89, 145, 74 Am. 
St. Rep. 618. 


9740. Undertakings may be in one instrument. The undertakings 
prescribed in the foregoing sections may be in one instrument or several, 


at the option of the appellant. 


In ease of an appeal from a final judg- 


ment, and from an order granting or refusing a new trial, taken at the 
same time, only one undertaking need be given, as prescribed in section 


9733 of this code. 


History: Ap. p. Sec. 269, p. 99, Ban- 
nack Stat.; re-en. Sec. 338, p. 203, L. 1867; 
re-en. Sec. 387, p. 111, Cod. Stat. 1871; 
re-en. Sec. 416, p. 153, L. 1877; re-en. Sec. 
416, 1st Div. Rev. Stat. 1879; re-en. Sec. 
429, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1731,. C. Civ. Proc. 1895;:re-en. Sec. 7107, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 947. 


While but one undertaking in the sum 
of three hundred dollars is required on 
appeal from a final judgment, and from an 
order refusing or granting a new trial, 
taken at the same time, this rule of prac- 
tice does not apply when an appeal is 
taken from a judgment and from any 
other order, or from several orders only. 
Creek v. Bozeman Water Works Co., 22 
Mont. 327, 329, 56 Pac. 362. 

In case of different appeals from a 
final judgment, and an order granting or 
denying a new trial, taken at the same 


time, one undertaking in the penalty of ° 


three hundred dollars is sufficient. In re 
Kappler’s Estate, 38 Mont. 419, 423, 100 
Pac. 228. 

Whatever may be the number of appeals 
taken at the same time, only one under- 
taking need be filed, but the penalty in 
all cases, except where the appeals from 
the final judgment are combined with an 
appeal from an order granting or denying 
a new trial, taken at the same time, must 
be sufficient in amount to support all of 


9741. Justification of sureties. 


The sureties on such undertaking must justify as 
required by section 9825 of this code. 


them, and the references must be so made 
to each of them that the penalty may be 
properly apportioned. In re Kapplur’s - 
Estate, 38 Mont. 419, 423, 100 Pac. 228. 

The purpose of the provision contained | 
in the first sentence of this section is to 
enable an appellant to have one set of | 
sureties execute one instrument instead 
of several, and to make the merely formul 
parts of one of the obligations assumed 
by them answer for all, and thus relieve 
him of the necessity of writing ont each 
instrument in full. Sullivan v. Fried, 42 
Mont. 335, 342, 112 Pac. 535. 


In view of this section and of sections 
9397 and 9731, the trial*court, notwith- 
standing the perfecting of an appeal from 
a judgment, retains jurisdiction over a 
motion for a new trial; and an appeal © 
may be taken from an order denying the’ 
new trial, although, before such order was 
entered, an appeal from'the judgment has 
been perfected. Molt v. Northern Pacific 
Ry. Co., 44 Mont. 471, 477, 120 Pac. 809. 


Cited or applied as section 1731, Code 
of Civil Procedure, in Baker v. Butte City 
Water Co., 24 Mont. 31, 32, 60 Pac. 488; 
Hill v. Cassidy, 24 Mont. 108, 110, 60 
Pac. 811; Nolan v. Montana Central Ry. 
Co., 24 Mont. 327, 329, 61 Pac. 880; King 
v. Elling, 24 Mont. 470, 473, 62 Pac. 783; 
Pirrie v. Moule, 33 Mont. 1, 3, 81 Pac. 
390. 


The adverse party may except to the 


sufficiency of the sureties to any of the undertakings mentioned in this 
chapter, at any time within thirty days after the filing of such undertak- — 
ing; and unless they or other sureties, within twenty days after the appel- 
lant has been served with notice of such exception, justify before a judge 
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of the district court, or the clerk thereof, upon five days’ notice to the 
respondent of the time and place of justification, execution of the judg- 
ment, order, or decree appealed from is no longer stayed; and in all cases 
where an undertaking is required on appeal by the provisions of sections 
9729 to 9761 of this code, a deposit in the court below of the amount of the 
judgment appealed from, and three hundred dollars in addition, shall be 
equivalent to filing the undertaking; and in all cases the undertaking or 
deposit may be waived by the written consent of the respondent. 


History: En. Sec. 338, p. 112, Cod. Stat. 
1871; re-en. Sec. 417, p. 153, L. 1877; re-en. 
Sec. 417, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 430, lst Div. Comp. Stat. 1887; amd. 
Sec. 1732, C. Civ. Proc. 1895; re-en. Sec. 
7108, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
948. 


Sureties on a stay bond on appeal were 
not liable, though they failed to justify 
as required, where respondent, before de- 
termination of the appeal, issued execu- 
tion against appellant. State ex rel. Reins 
v. District Court, 22 Mont. 449, 454, 57 
Pac. 89, 145, 74 Am. St. Rep. 618. 

The statute requiring a justification of 
sureties on a stay bond is directory, and 
meant to be for respondent’s, not appel- 
lant’s, benefit, and may be waived by 
respondent. State ex rel. Reins v. District 
Court, 22 Mont. 449, 455, 57 Pac. 89, 145, 
74 Am. St. Rep.-618. See, also, Morin v. 
Wells, 30 Mont. 76, 80, 75 Pac. 688. 

This section applies in case of an ap- 
peal by defendant in ejectment involving 
an unpatented mining claim. The statutes 
and courts of this state do not recognize 
any distinction between possessory rights 
to mining claims upon public lands and 


real estate held under other titles. State 
ex rel. Baker v. District Court, 24 Mont. 
330, 332, 61 Pac. 882. See, also, Cobban 
v. Meagher, 42 Mont. 399, 408, 113 Pac. 
290. 

The provision of this section, that un- 
less the sureties justify when excepted 
to, execution of the judgment or order 
appealed from is no longer stayed, dovs 
not render the appeal ineffectual because 
of the failure to justify, but only destroys 
the effect of the undertaking in so far as 
it may operate as a supersedeas—the ap- 
peal remains though execution is no 
longer stayed. King v. Elling, 24 Mont. 
470, 482, 62 Pac. 783. 

A failure of the sureties on an under- 
taking on appeal to justify, after excep- 
tion to their sufficiency, does not render 
the appeal ineffectual so as to authorize 
a dismissal thereof, but merely destroys 
the effect of the undertaking in so far 
as it would operate as a _ supersedeas. 
Threlkeld v. O’Neal, 26 Mont. 209, 211, 
66 Pac. 940. 


Effect of failure of sureties on appeal 
bond to make affidavit of property qual- 


‘ification, see note in 12 Ann. Cas. 586. 


9742. Cases in which stay of proceedings not allowed. In cases not 


provided for in sections 9735, 9736, 9737, and 9738, the perfecting of the 
appeal by giving the undertaking or making the deposit mentioned in 
section 9734 stays proceedings in the court below upon the judgment or 
order appealed from, except where it directs the sale of perishable prop- 
erty; in which case the court below may order the property to be sold and 
the proceeds thereof to be deposited, to abide the judgment of the appel- 
late court. And except, also, where it adjudges the defendant guilty of 
usurping, or intruding into, or unlawfully holding public office, civil or 
military, within this state. Also except where a judgment grants a writ 
of mandamus, or of prohibition, against a tribunal, corporation, public 
officer, or board, commanding certain acts to be done which ought to be 
done by such tribunal, corporation, public officer, or board, and not involv- 
ing the payment or allowance of money or its equivalent. 


History: En. Sec. 271, p. 99, Bannack 
Stat.; re-en. Sec. 340, p. 203, L. 1867; 
re-en. Sec. 389, p. 112, Cod. Stat. 1871; 
amd. Sec. 418, p. 153, L. 1877; re-en. Sec. 
418, 1st Div. Rev. Stat. 1879; re-en. Sec. 
431, 1st Div. Comp. Stat. 1887; amd. Sec. 
1733, GC. Civ.. Proc. 1895; re-en. Sec. 7109, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 949. 


The supreme court is not authorized to 
suspend the operation of, vacate, or set 
aside a prohibitory injunction order dur- 
ing the pending of an appeal therefrom. 
Maloney v. King, 26 Mont. 487, 489, 68 
Pac. 1012. See, also, Finlen v. Heinze, 
27 Mont. 107, 117,;.69 Pac. 829, 70 Pac. 
517. 
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A mandatory injunction is stayed by 
perfecting an appeal from the decree. 
Maloney v. King, 26 Mont. 492, 493, 68 
Pac. 1014. 

Where both parties appealed from an 
order granting a new trial in part, a bond 
executed on the appeal did not stay the 
execution of the judgment. Coombs v. 
Barker, 33 Mont. 74, 79, 81 Pac. 737. 
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Though this section may not provide a 
stay of execution, in case a writ of man- 
date is issued by the district court to 
compel the transfer of a cause from a 
police to a justice’s court (a question not 
decided), the supreme court may, never- 
theless, issue any appropriate writ to in- 
sure an appeal. State ex rel. Brass v. 
Horn, 36 Mont. 418, 420, 93 Pac. 351. 


9743. Appeals by executors, administrators, or guardians. When an 


executor, administrator, or guardian, who has given an official bond, 
appeals from a judgment or order of the district court made in the pro- 
ceedings had upon the estate of which he is executor, administrator, or 
guardian, his official bond shall stand in the place of an undertaking on 
appeal; and his sureties thereon shall be liable as on such undertaking. 


History: En. Sec. 1734, C. Civ. Proc. 
1895; re-en. Sec. 7110, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 965. 


After the preliminary stage, in which 
the court may stay proceedings undcr 
section 9401, has passed, the matter of 


stay is no longer lodged in the discretion 
of the trial court, but is governed by 
other provisions of the code which must 
be complied with pending appeal. State 
ex rel. Robinson v. Clements, 37 Mont. 96, 
99, 94 Pac. 837, 127 Am. St. Rep. 701. 


9744. Acts of same valid when appointment vacated. When the judg- 
ment or order appointing an executor, or administrator, or guardian is — 
reversed on appeal, for error, and not for want of jurisdiction of the court, 
all lawful acts in administration upon the estate performed by such 
executor, or administrator, or guardian, if he have qualified, are as valid 
as if such judgment or order had been affirmed. 


History: En. Sec. 1735, C. Civ. Proc. 1895; re-en. Sec. 7111, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 966. 


9745. Record on appeal from orders other than new trial. On an 
appeal from an order, except an order granting a new trial, the appellant 
must furnish the court with a copy of the notice of appeal of the judgment 
or order appealed from, and of all papers and evidence used on the hearing 
in the court below. Such papers, files, and evidence, when certified by 
the clerk of the court to be correct and accompanied by a certificate of the 
judge that such records have been used at the hearing in the district court, 
may be considered on appeal without further identification. Appeals from 
orders overruling the motion for a new trial are hereby abolished, and all 
questions heretofore raised on such an appeal may be raised on an appeal 
from the judgment. 


History: En. Sec. 1737, C. Civ. Proc. 
1895; re-en. Sec. 7113, Rev. C. 1907; amd. 
Sec. 12, Ch. 225, L. 1921. Cal. C. Civ. 
Proc. Sec. 951. 


An order amending a suinmons cannot 
be reviewed unless properly before the 
supreme court, and is no part of the ree- 
ord on an appeal from a prior order dis- 
charging an attachment. Sharman v. 


On an appeal from an order,’ except 
when the code otherwise provides, the 
order, and the paper and evidence upon 
which the order was granted, should be 
incorporated in a bill of exceptions, for 
the purpose of identifying the same. 
Rumney Land & Cattle Co. v. Detroit & 
Montana Cattle Co., 19 Mont. 557, 560, 
49 Pac. 395. 


Huot, 20 Mont. 555, 560, 52 Pac. 558, 63 
Am. St. Rep. 645. 

On appeal from an order setting aside 
a default judgment, the judgment roll as 
such is not properly a part of the record. 
Emerson v. McNair, 28 Mont. 578, 580, 
72°Pae, 1213 

On appeal from an order setting aside 
a default judgment, the only method by 
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_ which the papers used by the court below 
on the hearing can be certified to the 
supreme court as the papers used on the 
hearing is by incorporating the same in 
the bill of exceptions. Emergon v. Me- 
Nair, 28 Mont. 578, 581, 73 Pac. 121. 


On appeals from orders other than those 
granting or refusing new trials, the papers 
used on the hearing in the trial court must 
be made a part of the record by a bill of 
exceptions, settled in the usual way, and 
if not so incorporated, they are not prop- 
erly a part of the record and cannot be 
considered on appeal. In re Dougherty’s 
Estate, 34 Mont. 336, 341, 86 Pac. 38. 


In probate proceedings, the provisions 
of this code regulating bills of exception, 
statements, and appeals in ordinary ac- 
tions are applicable, and, so far as may 
be, the analogies between them must 
govern. In re Dougherty’s Estate, 34 
Mont. 336, 341, 86 Pac. 38. 


Papers not made a part of the record 
on appeal by statute can be put into or 
made a part of it only by bill of excep- 
tions or statement duly certified by the 
judge sitting in the cause. Papers, sup- 
posedly used at a hearing of a motion to 
set aside a default, which are not brought 
into the record on appeal by bill of ex- 
ceptions, nor identified in any way, but 
are merely certified to by the clerk of the 
district court as being all the papers used 
on the hearing of the motion, are not 
properly in the record and will be stricken 
out. Manuel v. Scott, 37 Mont. 29, 30, 94 
Pac. 487. 


The record on appeal from an order 
vacating or refusing to vacate a default 
-consists of the papers used on the mo- 
tion, whatever they are. Manuel v. Scott, 
37 Mont. 29, 31, 94 Pac. 487. 

Unless the papers specified in this sec- 
tion, certified as required by section 9746, 
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are furnished to the appellate court, be- 
fore the submission of the cause, the 
judgment will be affirmed. First Nat.’ 
Bank v. Gebo, 46 Mont. 263, 267, 127 Pac. 
463. 

The provisions of this section and of 
section 9746 are mandatory, and were 
enacted so that the appellate court may 
know that the record presented to it con- 
tains correct copies of the papers which 
are required for a review. First Nat. 
Bank v. Gebo, 46 Mont. 263, 267, 127 Pac. 
463. 

On appeal from an order vacating a 
default judgment, a transcript certified by 
the clerk as a true copy of plaintiff’s bill 
of exceptions, purporting to be a narra- 
tive of the proceedings had and done in 
respect to the motion to vacate and to 
contain all the papers relative thereto, 
and settled and certified by the judge as 
a true and correct record of the proceed- 
ings, sufficiently complied with this sec- 
tion, relative to what the record an appeal 
in such cases should contain. Beller v. 
Le Boeuf, 50 Mont. 192, 194, 145 Pac. 945. 


The record on appeal. from an order 
settling the final account of an executor 
which contained the papers used at the 
hearing, properly authenticated by the 
clerk of the court, was sufficient, it not 
being necessary to bring up the whole 
record of the lower court. In re Estate of 
Murphy, 57 Mont. 273, 188 Pac. 146. 


Cited or applied as section 1737, Code 
of Civil Procedure, in Beach v. Spokane 
Ranch & Water Co., 25 Mont. 367, 376, 
65 Pac. 106; Cornish v. Floyd-Jones, 26 
Mont. 153, 155, 66.Pac. 838; as section 
7113, Revised Codes, in Latimer v. Nel- 
son, 47 Mont. 545, 546, 133 Pac. 680. 


What record on appeal must show, see 
note in 8 L. R. A. 611. 


9746. Authentication of copies—Abbreviated record. All papers fur- 


nished to the supreme court on appeal shall, before the transcript is filed 
therein, be certified by the clerk or by the attorneys in the case to be 
correct, and must be accompanied with a certificate of the clerk or attor- 
neys that an undertaking on appeal, in due form, has been properly filed, 
or that a deposit has been made as provided for in section 9741, or the 
stipulation of the party waiving an undertaking or deposit. The appel- 
lant may present to the supreme court, or any justice thereof, a copy of 
the record from which are omitted those parts thereof which appellant 
believes to be immaterial to any question arising on the appeal, and there- 
upon, if it shall appear, prima facie, that the parts omitted are so imma- 
terial, the court or justice shall make an order allowing such abbreviated 
record to be served and filed as the transeript on appeal, and directing the 
elerk of the district court to certify to such transeript, which order shall 
save to the respondent the right to suggest a diminution of the record in 
ease he can show that without the parts omitted the appeal cannot be 
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fairly and fully heard and determined. 
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The certificate of the clerk of the 


district court shall refer to such order of the supreme court or justice. 


History: Ap. p. Sec. 1739, C. Civ. Proc. 
1895; en. Sec. 3, Ch. 42, L. 1907; Sec. 7115, 
Rev: C. 1907; amd. “Sec. 13, Ch. 4225, ai: 
1921. Cal. C. Civ. Proc. Sec. 953. 


Without a certificate of the clerk or of 
the attorneys ‘“‘that an undertaking on 
appeal, in due form, has been properly 
filed, or the stipulation of the parties 
waiving an undertaking,’ the appeal 
ought to be dismissed on motion. State ex 
rel. Pierson v. Millis, 19 Mont. 444, 447, 
48 Pac. 773; Murphy v. Northern Pacific 
Ry. Co., 22 Mont. 577, 579, 57 Pac. 278. 


Where a record on appeal contains a 
certificate of the trial court’s clerk, to 
the effect that “an undertaking in due 
form has been properly filed,’ an under- 
taking may be shown to be void for 
uncertainty by filing a certified copy of 
the same in the supreme court, where 
such copy does not tend to contradict the 
record as to any matter of fact. Washoe 
Copper Co. v. Hickey, 23 Mont. 319, 322, 
58 Pac. 866. 


Where the statute requires the entire 
record of the court below to be certified 
to the supreme court, a certificate which 
only states that the transcript contains 
true copies of certain designated papers 
is insufficient. Featherman v. Granite 
County, 28 Mont. 462, 466, 72 Pac. 972. 


A certificate of the clerk omitting the 
word “properly” and inserting the date 
of the filing of the undertaking is suf- 
ficient, it appearing that the undertaking 


has been filed in time. Davidson Vv. 
Wampler, 29 Mont. 61, 65, 74 Pac. 82. 

This section authorizes the clerk or 
attorneys to certify that the copies pro- 
vided for in the lust three preceding 
sections are correct copies, but it does 
not authorize either to convey to the 
supreme court, in a certificate, the infor- 
mation that the copies furnished on ap- 
peal are copies of the papers actually used 
as the basis of the order from which the 
appeal was taken. This information can 
be furnished only by a bill of exceptions, 
settled by a certificate of the judge in the 
usual way. Latimer v. Nelson, 47 Mont. 
545, 546, 1383 Pac. 680. 

Cited or applied as section 1739, Code 
of Civil Procedure, before amendment, in 
Rumney Land & Cattle Co. v. Detroit & 
Montana Cattle Co., 19 Mont. 557, 559, 
49 Pac. 395; Murray v. Hauser, 21 Mont. 
120, 130, 53 Pac. 99; Nolan v. Montana 
Central Ry. Co., 24 Mont. 327, 328, 61 
Pac. 880; Conklin v. Cullen, 25 Mont. 214, 
216, 64 Pac. 502; Beach v. Spokane Ranch 
& Water Co., 25 Mont. 367, 373, 65 Pace. 
106; Shadville v. Barker, 26 Mont. 45, 
49, 50, 66 Pac. 496, 761; Cornish v. Floyd- 
Jones, 26 Mont. 153, 156, 66 Pac. 838; 
Cornell v. Matthews, 28 Mont. 457, 459, 
72 Pac. 975; Emerson v. McNair, 28 Mont. 
578, 580, 73 Pac. 121; Powell v. May, 29 
Mont. 71, 72, 74 Pac. 80; as amended, in 
Manuel v. Scott, 37 Mont. 29, 31, 94 Pace. 
487; as section 7115, Revised Codes, in 
First Nat. Bank v. Gebo, 46 Mont. 263, 
267, 127 Pac. 463. 


9747. When an appeal may be dismissed. If the appellant fails to 


furnish the requisite papers, the appeal may be dismissed; provided, how- 
ever, no appeal can be dismissed for insufficiency of, or other objection to 
the undertaking thereon, even though the same may be void, if a good and 
sufficient undertaking, approved by a justice of the supreme court, be 
filed in the supreme court before the hearing upon a motion to dismiss 
the appeal; and provided, further, that no appeal can be dismissed for 
any objections to the record or the brief of the appellant, if the cause of 
such objection is removed by perfecting the record or brief to the satisfac- 
tion of the court, or a justice thereof, before the hearing of a motion to 
dismiss. All objections to the record and brief of appellant shall be 
deemed waived unless a motion to dismiss is made because thereof, except 
such as will prevent a fair hearing, consideration, and decision of the 
appeal on its merits; and as to any such objection the court may, in its 
discretion, permit a compliance with the provision of the law or rule of 
court violated, within such time and upon such terms as may be just. 
History: En. Sec. 1740, C. Civ. Proc. 
1895; re-en. Sec. 7116, Rev. C. 1907; amd. 


Sec. 1, Ch. 47, L. 1909. Cal. C. Civ. Proc. 
Sec. 954. 


If an appeal undertaking is adjudged 
void for ambiguity, and the statutory 
time for perfecting appeals has expired, 
appellant cannot then prevent a dismissal 
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by filing a valid bond. Creek v. Bozeman 
Water Works Co., 22 Mont. 328, 330, 56 
mac, O02, - - 

Where appellant failed to file a new 
undertaking, she could not prevent a dis- 
missal of the appeal on the ground of 
excusable neglect, on her affidavit that 
she had no notice of the motion to dis- 
miss the appeal, and that of her attorney 
that he notified appellant’s husband that 
she should procure a new undertaking, 
and, because of the husband’s promise to 
inform her, the attorney made no further 
effort in the matter. Hill v. Cassidy, 24 
Mont. 108, 112, 60 Pac. 811. 

Where a motion to dismiss for failure 
to file sufficient bond on appeal has been 
submitted, the court cannot permit the 
filing of a sufficient bond, and reinstate- 
ment of the appeal thereby. Baker. v. 
Butte City Water Co., 24 Mont. 113, 116, 
60 Pac. 817. 

An approval of an undertaking on ap- 
peal by a justice of the supreme court is 
a determination that the surety is finan- 
cially good and sufficient. King v. Elling, 
24 Mont. 470, 483, 62 Pac. 783. 

Statutes of this character refer only to 
cases in which an insufficient undertaking 
has been filed in the trial court, and do 
not embrace a case where no undertaking 
whatever has been filed within the time 
limited by law. Hahn v. James, 26 Mont. 
50, 52, 66 Pac. 463. 

An objection to an undertaking as only 
a joint one is not available where, before 
the hearing of the motion to dismiss, each 
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appellant has filed a due and proper un- 
dertaking. Hayes v. Union Mercantile 
Co., 27 Mont. 264, 268, 70 Pac. 975. 

The record presented to the supreme 
court on appeal must consist of certified 
copies, instead of the original papers 
constituting the files of the district court. 
Cornell v. Matthews, 28 Mont. 457, 459, 
ia Bac. O75. 


If the original undertaking on appeal 
is void, the filing of a substituted under- 
taking, though approved as required, does 
not preserve the appeal; but it does do 
so if the undertaking is not wholly void; 
and this construction applies to a defective 
undertaking, under section 9761, on appeal 
to the district court. Marlowe v. Mich- 
igan Stove Co., 48 Mont. 342, 345, 137 
Pate Sadi) 

Cited or applied as section 1740, Code 
of Civil Procedure, before amendment, in 
Coleman v. Perry, 24 Mont. 237, 238, 61 
Pac. 129; Emerson v. McNair, 28 Mont. 
578, 582, 73 Pac. 121; Pirrie v. Moule, 33 
Mont. 1, 3, 81 Pac. 390; Faust v. Rustler 
Min. & Mill. Co., 34 Mont. 368, 369, 86 
Pac. 421; Manuel v. Seott, 37 Mont. 29, 
31, 94 Pac. 487. 


Right of appellant to dismiss appeal or 
writ of error, see notes in 2 Ann. Cas. 
794-11 7Aun.. Cas. 966; L. KR. A. 19174, 
113. 

Dismissal of appeal where without fault 
of appellant the record is lost or incom- 
plete, see note in L. R. A. 1915B, 353. 


9748. Effect of dismissal. The dismissal of an appeal is in effect an 
affirmance of the judgment or order appealed from, unless the dismissal is 
expressly made without prejudice to another appeal. 


History: En. Sec. 426, p. 156, L. 1877; 
re-en. Sec. 426, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 439, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 1741, C. Civ. Proc. 1895; re-en. 
Sec. 7117, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 955. 


The absolute dismissal of an appeal by 
the supreme court affirms the» judgment 
of the district court. Owsley v. Warfield, 
7 Mont. 264, 265, 17 Pac. 74. 

An appeal by plaintiff in an action 


9749. Supplementing defective record. 


against a county may be dismissed for 
failure to serve the attorney-general with 
a copy of the transcript and appellant’s 


brief, and esuch dismissal, unless done 
without prejudice, will be in effect an 
affirmance of the judgment. McIntosh 


Hardware Co. v. Flathead County, 32 
Mont. 254, 256, 80 Pac. 2389. 

The dismissal of an appeal operates to 
affirm the decree of the district court. 
Carlson v. City of Helena, 43 Mont. 1, 5, 
114 Pac. 110. 


In all cases of insufficiency or 


other defects in the transcript or papers on appeal, the appellant or other 
party in interest may be allowed to supplement or correct the same on such 
terms and subject to such costs and penalties as the court may determine ; 
in ease any certificate required to be made by the district court, or a 
judge thereof, or the clerk thereof, be found defective, the same may be 
corrected by an amendment or by the filing of a new certificate with the 
same effect as if such certificate had been made or filed in due form in the 
first instance, leave being first obtained from the supreme court. 
History: En. Sec. 14, Ch. 225, L. 1921. 
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9750. What the court may review on an appeal from a judgmont. 
Upon an appeal from a judgment, the court may review the. verdict or 
decision, and any intermediate order or decision excepted to, which 


involves the merits, or necessarily affects the judgment, except a decision 


or order from which an appeal might have been taken. 


History: En. Sec. 427,-p. 156, L. 1877; 
re-en. Sec. 427, lst Div. Rev. Stat. 1879; 
Te-en. Sec. 440, lst Div. Comp. Stat. 1887; 
re-en. Sec. 1742, C. Civ. Proc. 1895. Cal. C. 
Civ. Proc. Sec. 956. 


Note.—This section did not appear in the 
Revised Codes of 1907. 


Refusal in the district. court of a change 
of venue on the ground of residence is a 
judicial act, which may be reviewed on 
an appeal from the final judgment. State 
ex rel. Independent Pub. Co. v. Smith, 23 
Mont. 329, 332, 58 Pac. 867. See, also, 
State ex rel. Woodward v. District Court, 
53 Mont. 358, 359, 163 Pac. 1149. 

If a particular order is not enumerated 
in the statute among those from which an 
independent appeal may be taken, it must 
be reviewed on appeal from the judgment. 
Finlen v. Heinze, 27 Mont. 107, 115, 69 
Pac. 829, 70 Pac. 517; Raymond v. Ray- 
mond, 32 Mont. 170, 171, 79 Pac. 1056. 

While the statute does not provide for 
an independent appeal from an _ order 
denying a postponement of a trial, such 
an order may be reviewed upon appeal if 


an exception to it is properly preserved. 
State ex rel. Shores v. District Court, 27 
Mont. 349, 352, 71 Pac. 159. 

An intermediate order substituting a 
claimant of property for defendant in a 
claim and delivery action may be re- 
viewed on appeal from the final judgment, 
on exception reserved, and certiorari will 
not lie to have the order annulled as in 
excess of jurisdiction. State ex rel. Wein- 
stein Co. v. District Court, 28 Mont. 445, 
450, 72 Pac. 867. 

The supreme court cannot, on appeal 
from the judgment, review an order from 
which an appeal could have been taken. 
Great Falls Meat Co. v. Jenkins, 33 Mont. 
417, 423, 84 Pac. 74. 

An order of the district court correcting 
the verdict in a civil action may be re- 
viewed on appeal. from the judgment. 
Frank v. Symons, 35 Mont. 56, 63, 88 Pac. 
561. 

Cited or applied as section 1742, Code 
of Civil Procedure, in Butte Consolidated 
Min. Co. v. Frank, 24 Mont. 506, 510, 62 
Pac. 922; Bordeaux v. Bordeaux, 32 Mont. 
159, 161, 80 Pac. 6. 


9751. Ruling against respondent may be reviewed. Whenever the 


record on appeal shall contain a bill of exceptions or statement of the 
ease properly settled, setting forth any order, ruling, or proceeding of the 
trial court against the respondent, affecting his substantial. rights on the - 
appeal of said cause, together with the objection and exception of such 
respondent properly made, and reserved, settled, and allowed in such bill 
of exceptions or statement, the supreme court. on such appeal shall con- 
sider such orders, rulings, or proceedings, and the objections and excep- 
tions thereto, and shall reverse or affirm the cause on said appeal accord- 
ing to the substantial rights of the respective parties, as shown upon the 
record. And no cause shall be reversed upon appeal by reason of any 
error committed by the trial court against the appellant, where the record 
shows that the same result would have been attained had such trial court 
not committed an error or errors against the respondent. 


History: En. Sec. 2, Ch. 35, L. 1907; 
Sec. 7118, Rev. C. 1907. 


By virtue of this section and of section 
9394, the exceptions of both parties may 
be incorporated in the record, and the 
prevailing party is always in a position 
to inform the supreme court that he has 
not been permitted to introduce all of his 
evidence. State ex rel. La France Copper 
Co. v. District Court, 40 Mont. 206, 210, 
105 Pac. 721. 

Though an order sustaining a motion 
to strike out parts of the defendant’s 


answer is made a part of the record on 
appeal, the action of the court is not 
subject to review where the original 
pleading against which the motion was 
directed is not identified by being em- 
bodied in a bill of exceptions properly _ 
settled. Bordeaux v. Bordeaux, 43 Mont. 
102, 106,.115..Pac: 25. . 
This section requires the supreme court 
to review the errors made, not only against 
the appellant, but also those made in his 
favor, if they are made to appear in the 
record by bill of exceptions, and prohibits 
the reversal of the judgment. upon any 
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error complained of by the appellant, if, 
but for the error against the respondent, 
the result of the trial would have been 
the same. In re Murphy’s Estate, 43 
Mont. 353, 375, 116 Pac. 1004, Ann. Cas. 
19120, 380. 

Where no objection was made to an 
instruction, and no exception taken, the 
action of the court respecting the instruc- 
tion will not be reviewed. De Sandro v. 
Missoula Light & Water Co., 48 Mont. 
226, 247, 136 Pac. 711. 

The rule that an order granting a new 
trial will be upheld, if any ground of the 
motion supports such order, is applicable 
only where the order is a general one, 
not disclosing the particular ground upon 
' which the court acted, or where counsel 
have invoked the provisions of this sec- 
tion for the compensation of errors. Har- 
rington v. Butte Miner Co., 48 Mont. 550, 
503, 1389 Pace. 451, Ann. Cas. 1915D, 1257, 
51 L. BR. A. (N. 8.) 369. 

Where the plaintiff, on appeal from a 
judgment in his favor, complains that it 
is for an insufficient amount, but the 
defendant correctly insists that the com- 
plaint is insufficient to support any 
judgment, the supreme court will reverse 
the judgment with directions to sustain 
the demurrer to the complaint. Manhat- 
tan Co. v. White, 48 Mont. 565, 567, 140 
Pee. 90. 

The supreme court will dispose of a 
ease according to the substantial rights 
of the parties, as shown by the record. 
Manhattan Co. v. White, 48 Mont. 565, 
568, 140 Pac. 90. 
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On a plaintiff’s appeal from a judgment 
for the plaintiff, the defendant cannot 
complain where he has not appealed nor 
even, by cross-assignment in his brief, 
asked that the judgment be modified. Wil- 
liams v. Johnson, 50 Mont. 7, 21, 144 Pac. 
768, Ann. Cas. 1916D, 595. 

This section has no application to a 
case wherein the verdict in claim and 
delivery fails to find that there was an 
unlawful taking or detention. It has ap- 
plication only to cases in which the 
respondent makes cross-assignments upon 
errors on rulings adverse to him and 
preserved in a bill of exceptions, in order 
to enable the supreme court to determine 
whether those complained of by the 
appellant were compensated or rendered 
harmless by reason of them. Olcott v. 
Gebo, 54 Mont. 35, 37, 166 Pac. 300. 

The supreme court will not, when the 
record discloses that the jury disregarded 
a specific instruction, inquire whether the 
instruction is correct, but will direct a 
new trial on that ground, except when 
the evidence was sufficient to have justi- 
fied the verdict, in which case the appel- 
lant would be entitled, under this section, 
to have the judgment affirmed. De Young 
v. Benepe, 55 Mont. 306, 312, 176 Pac. 
609. 

Cited or applied as chapter 35, Laws of 
1907, in Kennedy v. Dickie, 36 Mont. 196, 
200, 92 Pac. 528; as Laws of 1907, p. 66, 
in. Carwile v. Jones, 38 Mont. 590, 594, 
101 Pac. 153; as section 7118, Revised 
Codes, in Montana Livestock Co. v. Stew- 
art, 58 Mont. 221, 226, 190 Pac. 985. 


9752. Remedial powers of an appellate court. When the judgment or 


order is reversed or modified, the appellate court may make complete 
restitution of all property and rights lost by the erroneous judgment or 
order, so far as such restitution is consistent with protection of a pur- 
chaser of property at a sale ordered by the judgment, or had under process 
issued upon the judgment, on an appeal from which the proceedings were 
not stayed; and for relief in such cases the appellant may have his action 
against the respondent, enforcing the judgment for the proceeds of the 
sale of the property, after’ deducting therefrom the expenses of the sale. 
When it appears to the appellate court that the appeal was made for 
delay, it may add to the costs such damages as may be just. 


History: Ap. p. Sec. 260, p. 96, Ban- 
nack Stat.; re-en. Sec. 378, p. 108, Cod. 
Stat. 1871; amd. Sec. 428, p. 156, L. 1877; 
re-en. Sec. 441, lst Div. Comp. Stat. 1887; 
amd. Sec. 17438, C. Civ. Proc. 1895; re-en. 
Sec. 7119, Rev. C. i907. Cal. C. Civ. Proc. 
Sec. 957. 


Power of appellate court to enter final 
judgment upon reversing civil cause, see 
notes in 8 Ann. Cas. 873; 2 L. BR. A. (N. 
8.) 362. 


9753. Remittitur must be certified to the clerk of the district court. 
When judgment is rendered upon the appeal, it must be certified by the 
clerk of the supreme court to the clerk with whom the judgment-roll is 
filed, or the order appealed from is eritered. In cases of appeal from the 
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judgment, the clerk with whom the roll is filed must attach the certificate 
to the judgment-roll, and enter a minute of the judgment of the supreme 
court on the docket against the original entry. In cases of appeal from 
an order, the clerk must enter at length in the records of the court the 
certificate received, and minute against the entry of the order appealed 


from, a reference to the certificate, with a brief statement that such order 


has been affirmed, reversed, or modified by the supreme court on appeal. 


History: Ap. p. Sec. 273, p. 100, Ban- 
nack Stat.; en. Sec. 342, p. 204, L. 1867; 
re-en. Sec. 391, p. 112, Cod. Stat. 1871; 
re-en. Sec. 430, p. 157, L. 1877; re-en. Sec. 
430, Ist Div. Rev. Stat. 1879; re-en. Sec. 
443, lst Div..Comp. Stat. 1887; re-en. Sec. 
1744, C. Civ. Proc. 1895; re-en. Sec. 7120, 
Rev. ©. 1907. Cal. C. Civ. Proc. Sec. 958. 


-The duty which this section imposes 
upon the clerk of the district court, in 
requiring him to enter on his docket the 
judgment of the supreme court rendered 
in any cause before it on appeal, is a 
purely ministerial one. State ex rel. 
Dolenty v. District Court, 42 Mont. 170, 
172, 111 -Pac.- 7a1: 

Since the duty of entering a judgment 
rendered by the supreme court in dispos- 
ing of an appeal rests upon the clerk of 
the district court from which the appeal 
was taken, such court, or its judge, may 


not be compelled by mandamus to per- 
form the act thus imposed by law upon 
the clerk. State ex rel. Dolenty v. Dis- 
trict Court, 42 Mont. 170, 174, 111 Pac. 
731. 

The practice of the clerk of the trial 
court of signing and recording a formal 
judgment, on receipt of a remittitur by ° 
the clerk of the supreme court, is proper, 
in the absence of any other legislative 
direction. State ex rel. Dolenty v. Reece, 
43 Mont. 291, 292, 115 Pace. 681. 

A mandate of the supreme court, re- 
versing a judgment and remanding the 
case, with directions to enter judgment, 
must be interpreted in the light of the 
statutes governing the entry of a judg- 
ment after appeal, and the direction to 
enter judgment as directed must be con- 
strued as addressed to the clerk of the 
trial court. State ex rel. Dolenty v. Reece, 
43 Mont. 291, 293, 115 Pac. 681. 


CHAPTER 57. 
APPEALS TO DISTRICT COURT. 


Section 9754. 


Appeal from Judgment of Justice’s or Police Court. 


Transmission of Papers to Appellate Court. 


Stay of Proceedings on Filing Undertaking. 


9755. Must Be Tried Anew. 
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9757. Undertaking on Appeal. 

9758. Effect of Appeal. 

9759. 

9760. Powers of District Court on Appeal. 
9761. Defective Undertaking. 


9754. Appeal from judgment of justice’s or police court. Any party 


dissatisfied with the judgment rendered in a civil action in a police or 
justice’s court may appeal therefrom to the district court of the county 
at any time within thirty days after the rendition of the judgment. The 
appeal is taken by serving a copy of the notice of appeal on the adverse 
party or his attorney, and by filing the original notice of appeal with the 


justice or judge. 

History: En. Sec. 637, p. 169, Bannack 
Stat.; re-en. Sec. 742, p. 185, Cod. Stat. 
1871; re-en. Sec. 802, 1st Div. Rev. Stat. 
"1879; re-en. Sec. 822, 1st Div. Comp. Stat. 
1887; amd. Sec. 1760, C. Civ. Proc. 1895; 
re-en. Sec. 7121, Rev. C. 1907; amd. Sec. 1, 
Ch. 4, L. 1911. Cal. C. Civ. Proc. Sec. 974. 


Where it appears that appellant, with- 
out any excuse for his delay, did not file 
the transcript with the district court until 
thirty-two days after judgment, and 


The order of serving and filing is immaterial. 


thirty-one days after giving notice of his 
appeal, an order dismissing the appeal was 
properly granted, and was not an abuse 
of discretion. Meyers v. Gregans, 20 
Mont. 450, 452, 52 Pac. 83. 

In the absence of any showing to the 
contrary, it is to be presumed that a 
notice filed with the justice was properly 


_served. Morin v. Wells, 30 Mont. 76, 79, 


75 Pac. 688. 
The only appeal from a justice’s court 
provided for by this code is an appeal 
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from a judgment, and there is no appeal 
to the district court from an order made 
in a justice’s court before or after judg- 
ment. State ex rel. Cobban v. District 
Court, 30 Mont. 93, 95, 75 Pac. 862; 
Burch v. Roberson, 47 Mont. 456, 457, 
132 Pac. 1132; Thien v. Wiltse, 49 Mont. 
189, 192, 141 Pac. 146. - 


Only such questions as were raised and 
presented in the justice’s court can be 
tried on appeal in the district » court. 
Clark v. Great Northern Ry. Co., 30 Mont. 
458, 464, 76 Pac. 1003. 

Appeals from justice of the peace to 
district courts are matters of statutory 
regulation, and the provisions of the law 
relative to the method to be pursued in 
taking such appeals must be strictly fol- 
lowed in order to devest the former of, 
and invest the latter with, jurisdiction. 
State ex rel. Hall v. District Court, 34 
Mont. 112, 120, 85 Pac. 872, 115 Am. St. 
Rep. 522, 9 Ann. Cas. 728. 


An adverse party is one who has an 
interest in opposing the object sought to 
be* accomplished by the appeal; but it 
does not follow that one who is neither 
a@ necessary nor a proper party to the 
action must be considered adverse merely 
because he appear as such upon the rec- 
ord. Anderson v. Red Metal Min. Co., 
36 Mont. 312, 323, 93 Pac. 44. 


Where, in an action before a justice of 
the peace, brought by an assignee on an 
account, the debtor interpleadec, besides 
one other, the assignor, who admitted the 
assignment and disclaimed any interest in 
the subject-matter of the controversy, the 
latter was not an adverse party, within 
the meaning of this section, upon whom 
it was necessary to serve notice of an 
appeal to the district court. Anderson v. 
Red Metal Min. Co., 36 Mont. 312, 323, 
93 Pac. 44. See, also, Mettler v. Adam- 
son, 38 Mont. 198, 203, 99 Pac. 441. 


.The purpose of the notice of appeal is 
to give to the adverse party information 
of the fact that the cause has been re- 
moved to the appellate court, so that he 
may appear and protect his rights in the 
future proceedings to be had _ therein. 
State ex rel. Rosenstein v. District Court, 
41 Mont. 100, 102, 108 Pac. 580, 21 Ann. 
Cas. 1307; Davidson v. O’Donnell, 41 
Mont. 308, 311, 110 Pac. 645; Jenkins v. 
Carroll, 42 Mont. 302, 313, 112 Pac. 1064; 
Valadon v. Lohman, 46 Mont. 144, 147, 
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APPEALS TO DISTRICT COURT. 


[9755 


127 Pac. 88; Marlowe v. Michigan Stove 
Co., 48 Mont. 342, 344, 137 Pac. 539. 

The notice of appeal has a purpose to 
fulfil. It performs the office of a sum- 
mons; and, if it fails to inform the ad- 
verse party of what he is to meet, as, 
where the date of the judgment is not 
given, so that the judgment can be identi- 
fied, the notice of appeal is insufficient to 
give the district court jurisdiction. State 
ex rel. Rosenstein v. District Court, 41 
Mont. 100, 103, 108 Pac. 580, 21 Ann. 
Cas. 1307. See, also, Valadon v. Lohman, 
46 Mont. 144, 147, 127 Pac. 88; Stephens 
v. Conley, 48 Mont. 352, 360, 138 Pac. 


189, Ann. Cas. 1915D, 958. 


The notice of appeal must describe the 
particular judgment or order appealed 
from by reference to the court that ren- 
dered it, to the parties litigant, and to 
the date and amount or character of the 
judgment, in terms sufficiently specific to 
identify it, without resort to extrinsic 
evidence. State ex rel. Rosenstein v. 
District Court, 41 Mont. 100, 103, 108 Pac. 
580, 21 Ann. Cas. 1307. ‘See, also, Val- 
adon v. Lohman, 46 Mont. 144, 147, 127 
Pac. 88; Stephens v. Conley, 48 Mont. 352, 
360, 1388 Pac. 189, Ann. Cas. 1915D, 958. 

An appeal lies to the district court, 
from a judgment of the justice’s court, 
setting aside an order of dismissal; for 
this reason, such order cannot be reviewed 
on certiorari. State ex rel. Beadle v. 
Smith, 42 Mont. 492, 495, 113 Pac. 294. 

The appeal from a justice’s court to the 
district court is taken by serving a copy 
of the notice of appeal on the adverse 
party or his attorney, and by filing the 
original notice of appeal with the justice 
or judge. The order in which these acts 
are done is not important. State ex rel. 
Hackshaw v. District Court, 48 Mont. 477, 
479, 138 Pac. 1100. 

Appeals are statutory, and the appellant 
must proceed as the statute requires, par- 
ticularly with respect to appeals from 
such bodies as a board of county commis- 
sioners. In re Searles, 46 Mont. 322, 324, 
127 Pac. 902; Thien v. Wiltse, 49 Mont. 
189, 194, 141 Pac. 146. ° 

Cited or applied as section 1760, Code 
of Civil Procedure, before amendment, in 
State ex rel. Shanahan v. Lindsay, 22 
Mont. 398, 400, 56 Pac. 827; State ex rel. 
Allen v. Napton, 24 Mont. 450, 455, 62 
Pac. 686; Threlkeld v. O’Neal, 26 Mont. 
209, 211, 66 Pac. 940. 


All appeals from justices’ or police courts 


must be tried anew in the district court, on the papers filed in the 
justice’s or police court, unless the court, for good cause shown, and on 
such terms as may be just, allow other or amended pleadings to be filed 


in such action. 
filed. 
justice’s or police court. 


The court may order new or amended pleadings to be 
Each party has the benefit of all legal objections made in the 
When a judgment is reversed or set aside on a 
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question of law arising in the justice’s or police court, the district court 


must either try the case anew or render a judgment. 


There is no appeal 


from a judgment by default rendered in a justice’s or police court, except 
on questions of law which appear on the face of the papers or proceed- 
ings, and except in cases when the justice’s or police court has abused its 
discretion in setting aside or refusing to set aside a default or judgment. 
If the judgment by default is set aside, the district court must allow 


pleadings to be filed and try the case. 


History: En. Sec. 641, p. 170, Bannack 
Stat.; re-en. Sec. 746, p. 186, Cod. Stat. 
1871; re-en. Sec. 806, ist Div. Rev. Stat. 
1879; re-en. Sec. 826, Ist Div. Comp. Stat. 
1887; amd. Sec. 1761, C. Civ. Proc. 1895} 
Te-en. Sec. 7121, Rev. C. 1907. 


A judgment by default will be affirmed, 
on appeal, where no motion was made in 
the justice’s court to set aside the de- 
fault, or other appropriate relief sought; 
the complaint being sufficient for the 
court in which it was originally filed. 
Gage v. Maryatt, 9 Mont. 265, 266, 23 
Pac. 337. 

The district court does not, on appeal 
from a justice’s court, sit as a court of 
review, but tries the cause de novo. State 
ex rel. Gleim v. Evans, 13 Mont. 239, 245, 
33 Pac. 1010; Missoula Electric Light 
Co. v. Morgan, 13 Mont. 394, 396, 34 
Pac. 488; State v. Deslauries, 13 Mont. 
398, 399, 34 Pac. 490; State ex rel. Seres 
v. District Court, 19 Mont. 501, 504, 48 
Pac. 1104; Duane v. Molinak, 31 Mont. 
343, 345, 78 Pac. 588; State v. O’Brien, 
35 Mont. 482, 491, 90 Pac. 514, 10 Ann. 
Cas. 1006; In re Graye, 36° Mont. 394, 
397, 93 Pac. 66; Jenkins v. Carroll, 42 
Mont. 302, 312, 112 Pac. 1064; Thien v. 
Wiltse, 49 Mont. 189, 194, 141 Pac. 146. 


An appeal lies from a judgment entered 
in a justice’s court upon failure of de- 
fendant to answer after overruling of his 
demurrer to the complaint—the demurrer 
to the complaint raises a question of law, 
which is apparent upon the face of the 
papers. Maxey v. Cooper, 21 Mont. 456, 
457, 54 Pac.e 562. See, also, Taylor v. 
Combs, 52 Mont. 427, 158 Pac. 474. 


Only such questions as were raised and 
presented in the justice of the peace court 
ean be tried in the district court. State 
ex rel. Shanahan v. Lindsay, 22 Mont. 
398, 401, 56 Pac. 827; Clark v. Great 
Northern Ry. Co., 30 Mont. 458, 464, 76 
Pac. 1003. 


Where a justice refuses to set aside a. 


judgment by default, an appeal lies, and 
it is for the court to determine on the 
papers filed in the justice court as to 
whether the discretion of the justice has 
been abused. State ex rel. Shanahan v. 
Lindsay, 22 Mont. 398, 400, 56 Pac. 827; 
State ex rel. Reynolds v. Laurendeau, 27 
Mont. 522, 524, 71 Pae. 754. 

Where a justice overruled a motion to 


vacate a default judgment, this section 
authorized an appeal, and the judgment 
could not be reviewed by certiorari. 
State ex rel. Reynolds v. Laurendeau, 27 
Mont. 522, 524, 71 Pac. 754. 

This section has to do only with the 
extent of the relief which may be granted 
by the district court. It does not, in 
terms, nor by implication, allow an ap- 
peal to the district court from an order 
made in the justice’s court, either before 
or after judgment. State ex rel. Cobban 
v. District Court, 30 Mont. 93, 95, 75 
Pac. 862. 

Only such questions as were raised and 
presented in the justice’s court can be 
tried on appeal in the district court, and 
where there was no showing that a motion 
was made in the justice’s court to set 
aside the judgment and dismiss the cause, 
but the record showed that the case was 
tried on issues of fact raised by the 
answer, it was proper for the district 
court, on appeal from a judgment for 
plaintiff, to overrule a motion to dismiss 
the cause, and to try the issues of fact 
which had been raised before the justice. 
Clark v. Great Northern Ry. Co., 30 Mont. ~ 
458, 464, 76 Pac. 1003. 


The district court on appeal sits as a 
justice of the peace court, and with no 
greater jurisdiction, and either party may 
have reviewed any question of law or fact 
which was raised before the justice and 
presented to the district court. State ex 
rel. Grissom v. Justice Court, 31 Mont. 
258, 264, 78 Pac. 498. 

Since the district court does not, on 
appeal from a justice’s court, sit as a court 
of review, but tries the cause de novo, 
any irregularities attending the rendition 
of the judgment in a case in which the: 
justice had jurisdiction are waived by 
taking the appeal. State v. O’Brien, 35 
Mont. 482, 491, 90 Pac. 514, 10 Ann, Cas. 
1006; In re Graye, 36 Mont. 394, 401, 93 
Pac. 66; Hosoda v. Neville, 45 Mont. 310, 
313, 123 Pac. 20. 

The rule of practice under this section 
applies in criminal cases. In re Graye, 
36 Mont. 394, 397, 93 Pac. 66. 


Upon the removal of a cause to the 
district court, it stands for trial de novo; 
and, in view of section 9757, it is ques- 
tionable whether the appeal, after it has 
been perfected, can be withdrawn or dis- 
missed by the appellant. Valadon v. 
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Lohman, 46 Mont. 144, 148, 127 Pac. 88. 

Whatever may be the scope of investi- 
gation by the district court, on appeal 
from a justice’s court, the appeal lies only 
from a judgment; it cannot be taken from 
a mere order made by the justice, such as 
an order sustaining a motion of the de- 
fendant to set aside a default judgment 
against him, to open the default, and to 
permit an answer to be interposed. Burch 
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v. Roberson, 47 Mont. 456, 457, 132 Pace. 
1132. 

Cited or applied as section 1761, Code 
of Civil Procedure, in Finlen v. Heinze, 
32 Mont. 354, 380, 80 Pac. 918; as section 
7122, Revised Codes, in State ex rel. 
Beadle v. Smith, 42 Mont. 492, 495, 113 
Pac. 294; State ex rel. Chicago etc. Ry. 
Co. v. Gibb, 58 Mont. 518, 519, 193 Pace. 
1114, 


9756. Transmission of papers to appellate court. Upon receiving the 


notice of appeal, and filing an undertaking as required in the next section, 
the justice or judge must, within ten days, upon the payment of the fees 
therefor, transmit to the clerk of the district court a certified copy of his 
docket, the pleadings, all notices, motions, and other papers filed in the 
eause, the notice of appeal, and the undertaking filed; and the justice 
or judge may be compelled by the district court, by an order entered 
upon motion, to transmit such papers, and may be fined for neglect or 


refusal to transmit the same. 


A certified copy of such order may be 


served on the justice or judge by the party or his attorney. 


History: Ap. p. Sec. 639, p. 170, Ban- 
nack Stat.; re-en. Sec. 744, p. 186, Cod. 


Stat. 1871; re-en. Sec. 804, lst Div. Rev.. 


Stat. 1879; re-en. Sec. 824, lst Div. Comp. 
Stat. 1887; en. Sec. 1762, C. Civ. Proc. 
1895; re-en. Sec. 7123, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 977. 


A justice of the peace is not obliged to 
make out papers on appeal until his fees 
have been paid or tendered. Meyers. v. 
Gregans, 20 Mont. 450, 452, 52 Pac. 83. 

One who appeals from a justice’s to 
the district court, and has paid the jus- 
tice his fee for transmitting the tran- 
script of the cause to the district court, 
may, if without fault himself, upon fail- 
ure of the justice so to do within ten days 
after perfection of the appeal, compel the 
performance of such duty, and, in a fla- 
grant case, the court may impose a fine 


9757. Undertaking on appeal. 


for dereliction on the part of the justice. 
Bush v. Baker, 46 Mont. 535, 547, 129 
Pac. 550. 


Prompt action is required of the ap- 
pellant, in so far as he is responsible for 
the filing of the papers. He is subject to 
the penalty of having his appeal dis- 
missed, if, without excuse, he is guilty 
of laches. He cannot hold the appeal in 
abeyance and prevent the adverse party 
from bringing the case to a hearing in 
the district court. Bush v. Baker, 46 
Mont. 535, 547, 129 Pac. 550. 


Cited or applied as section 1762, Code 
of Civil Procedure, in State ex rel. Cob- 
ban v. District Court, 30 Mont. 93, 95, 
7> Pac. 862; as section 7123, Revised 
Codes, in State ex rel. Hackshaw v. Dis- 
trict Court, 48 Mont. 477, 479, 138 Pac. 
1100. 


An appeal from a justice’s or police 


court is not effectual for any purpose unless an undertaking be filed, with 
two or more sureties, in a sum equal to twice the amount of the judg- 
ment, including costs, when the judgment is for the payment of money, 
or twice the value of the property, including costs, when the judgment 
is for the recovery of specific personal property, and must be conditioned, 
when the action is for the-recovery of money, that the appellant will pay 
the amount of the judgment appealed from, and all costs, if the appeal be 
withdrawn or dismissed, or the amount of any judgment and all costs that 
may be recovered against him in the action in the district court. When 
the action is for the recovery of specific personal property, the under- 
taking must be conditioned that the appellant will pay the judgment and 
costs appealed from and obey the order of the court made therein, if the 
appeal be withdrawn or dismissed, or any judgment and costs that may 
be recovered against him .in said action inthe district court, and will obey 
any order made by the court therein. When the judgment appealed from 
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directs the delivery of possession of real property, the execution of the 
same cannot be stayed unless a -written undertaking be executed on the 
part of the appellant, with two or more sureties, to the effect that during 
the possession of such property by the appellant, he will not commit, or 
suffer to be committed, any waste thereon, and that if the appeal be 
dismissed or withdrawn, or the judgment affirmed, or judgment., be 
recovered against him in the action in the district court, he will pay the 
value of the use and occupation of the property from the time of the 
appeal until the delivery of possession thereof; or that he will pay any 
judgment and costs that may be recovered against him in said action in 
the district court, not exceeding a sum to be fixed by the justice of the 
court from which the appeal is to be taken, and which sum must be 
specified in the undertaking. A deposit of the amount of the judgment, 
including all costs, appealed from, or of the value of the property, includ-. 
ing all costs in actions for the recovery of specific personal property, 
with the justice or judge, is equivalent to the filing of the undertaking, 
and, in such eases, the justice or judge must transmit the money to the 
clerk of the district court, to be by him paid out on the order of the 
court. The adverse party may except to the sufficiency of the sureties 
within five days after the filing of the undertaking, and unless they or 
other sureties justify before the justice or a judge of the district court 
of the county in which such action has been tried, within five days 
thereafter, upon notice to the adverse party, to the amounts stated in 
their affidavits, the appeal must be regarded as if no such undertaking 


had been given. 


History: Ap. p. Sec. 638, p. 169, Ban- 
nack Stat.; re-en. Sec. 743, p. 185, Cod. 
Stat. 1871; re-en. Sec. 803, lst Div. Rev. 
Stat. 1879; re-en. Sec. 823, 1st Div. Comp. 
Stat. 1887; amd. Sec. 1763, C. Civ. Proc. 
1895; en. Sec. 1, Ch. 186, L. 1907; Sec. 
7124, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
978. 


The notice required to be given the 
adverse party is not notice of the filing 
of a new undertaking, but notice of the 
time and place when and where the sure- 
ties will be examined touching their 
qualifications. State ex rel. Allen v. 
Napton, 24 Mont. 450, 456, 62 Pac. 686. 


Where appellee excepted to the suf- 
ficiency of the sureties, and they failed 
to justify within the statutory period, 
counsel for the parties had the right to 
stipulate for an extension of time within 
which the sureties might justify or a new 
undertaking be furnished. Morin v. 
Wells, 30 Mont. 76, 81, 75 Pac. 688. 

An exception to the sureties does not 
devest the jurisdiction of the district 
court of the appeal; the requirement of 
the statute concerning the justification of 
the sureties is directory, for appellee’s 
benefit, and he may waive his privilege of 
excepting to the sureties, or may except 
to the sureties and afterward withdraw 
such exception; the statute is mandatory 
only where the appellee insists that the 


sureties justify within five days. Morin 
v. Wells, 30 Mont. 76, 80, 75 Pac. 688. 
Unless an appeal from a justice’s court 
is taken within the time, and effectuated 
in accordance with the regulations, pre- 
scribed in this code, the district court has 
no jurisdiction of the appeal except to 
dismiss it. State ex rel. Cobban v. Dis- 
trict Court, 30 Mont. 93, 95, 75 Pac. 862. 


The appeal is taken by filing and serv- 
ing the notice of appeal, but it is inef- 
fectual for any purpose unless the re- 
quired undertaking is filed., State ex rel. 
Rosenstein v. District Court, 41 Mont. 100, 
102, 108 Pac. 580, 21 Ann. Cas. 1307. 

The right to require sureties on an un- 
certaking on appeal from a justice’s to 
the district court to justify, is personal to 
the exceptant, and may therefore be 
waived by him. Bush v. Baker, 46 Mont. 
535, 545, 129 Pac. 550. 

Where counsel for the successful party 
to an action in a justice’s court had orally — 
agreed that, owing to illness of opposing 
counsel, justification of the sureties on 
an undertaking on appeal to the district 
court should be deemed sufficient, even 
though not made strictly within the time 
prescribed by this section, and- where, 
after the sureties had been examined and 
the undertaking approved, no objection 
was offered, he will be held to have waived 
any irregularity in this respect. Bush v. 
Baker, 46 Mont. 535, 545, 129 Pac. 550. 
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An undertaking on appeal to the dis- 
trict court which meets all the require- 
ments of this section, relative to amount 
and conditions, is not rendered invalid by 
the insertion of additional conditions not 
in anywise affecting the liability of the 
sureties under the statute. Marlowe v. 
Michigan Stove Co., 48 Mont. 342, 344, 
137 Pac. 539. 

To make an appeal from a_justice’s 
court effective, a notice of appeal, as pro- 
vided in section 9754, as well as an 
undertaking, provided for in this section, 
must be filed with the justice; and, within 
ten days after receiving the notice and 
the undertaking, the justice must, as re- 
quired by section 9756, transmit all the 
papers to the clerk of the district court. 
State ex rel. Hackshaw, 48 Mont. 477, 480, 
138 Pac. 1100. 

An appeal from a justice’s court pre- 
sents three defined stages: First, the tak- 
ing of the appeal, which occurs when 
notice of the proper character is properly 
filed and served; second, the perfecting 
of the appeal or rendering it effectual, 
which occurs upon the filing of the un- 
dertaking; third, the hearing, which oc- 
curs when the trial de novo is had in the 
district court. Thien v. Wiltse, 49 Mont. 
189, 193, 194, 141 Pac. 146. 

There is a clear distinction between the 
taking and the perfecting of an appeal. 
An appeal is taken when a notice of 
appeal is served and filed. The filing of 
an undertaking perfects the appeal, but it 
is not a part of the taking in the statu- 
tory sense. Thien v. Wiltse, 49 Mont. 189, 
193, 141 Pac. 146. 
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Where the statute says that an appeal 
shall be “taken and heard” as appeals from 
justices’ courts, omitting the word ‘“‘per- 
fected,” it is not necessary to give an 
undertaking. Thien v. Wiltse, 49 Mont. 
189, 194, 141 Pac. 146. 

Appeals are statutory, and the appellant 
must proceed as the statute requires, but 
he is not obliged to do more than the 
statute requires. He need not give an 
undertaking unless the statute requires it. 
Thien v. Wiltse, 49 Mont. 189, 194, 141 
Pac. 146. 

This section impliedly authorized the 
district court to tax against the unsuc- 
cessful party in that court the costs in- 
curred in the trial of the cause in the 
justice’s court, where they were included 
in the cost bill, although the justice of 
the peace had failed to make entry of 
costs on his docket. Duckett v. Biggs, 57 
Mont. 443, 188 Pac. 938. 

Cited or applied as section 1763, Code 
of Civil Procedure, before amendment, in 
Threlkeld v. O’Neal, 26 Mont. 209, 211, 
66 Pac. 940; State ex rel. Prescott v. Dis- 
trices, Court; 27 «Mont../179, 1807°, 70° Pac. 
516; State ex rel. Hodgdon v. District 
Court, 33. Mont. 119, 122, 82 Pac. 663; In 
re Thresher, 33 Mont. 441, 446, 84 Pac. 
876, 114 Am. St. Rep. 834, 8 Ann. Cas. 
845; State ex rel. Hall v. District Court, 
34 Mont. 112, 117, 85 Pac. 872, 115 Am. 
St. Rep. 522, 9 Ann. Cas. 728; O’Neill v. 
State Savings Bank, 34 Mont. 521, 524, 87 
Pac. 970; as section 7124, Revised Codes, 
in Jenkins v. Carroll, 42 Mont. 302, 310, 
112 Pac. 1064; Valadon v. Lohman, 46 
Mont.. 144, 148, 127 Pac. 88. 


9758. Effect of appeal. If the party in whose favor the judgment 
is rendered appeals, the undertaking must be in the sum of one hundred 
dollars, and conditioned that he will pay all costs that may be awarded 
against him, and obey any order of court made in the action. If the 
party appealing fails to reduce the judgment against him, or to enlarge 
the judgment in his favor appealed from, ten dollars or more, or reverse 
the same in the district court, he shall not recover any costs of appeal. 
The sureties on the undertaking mentioned in this and the preceding 
sections must justify as provided in section 9825. 

History: Ap. p. Sec. 640, p. 170, Ban- Cited or applied as section 1764, Code 


nack Stat.; re-en. Sec. 745, p. 186, Cod. 
Stat. 1871; re-en. Sec. 805, 1st Div. Rev. 
Stat. 1879; re-en. Sec. 825, 1st Div. Comp. 


of Civil Procedure, in State ex rel. Cob- 
ban y. District Court, 30 Mont. 93, 95, 
75 Pac. 862. 


Stat. 1887; en. Sec. 1764, C. Civ. Proc. 
1895; re-en. Sec. 7125, Rev. C. 1907. © 


9759. Stay of proceedings on filing undertaking. If an execution be 
issued, on the filing of the undertaking the justice or judge must direct 
the officer to stay all proceedings on the same. Such officer must, upon 
the payment of his fees for services rendered on the execution, thereupon 
relinquish all property levied upon, and deliver the same to the judgment 
debtor, together with all moneys collected from sales or otherwise. If 
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his fees on the execution be not paid, the officer may retain so much of 
the property or proceeds thereof as may be necessary to pay the same. 


History: En. Sec. 642, p. 170, Bannack 1887; amd. Sec. 1765, C. Civ. Proc. 1895; 
Stat.; re-en. Sec. 747, p. 186, Cod. Stat. re-en. Sec. 7126, Rev. C. 1907. Cal. C. Civ. 
1871; re-en. Sec. 807, 1st Div. Rev. Stat. Proc. Sec. 979. 

1879; re-en. Sec. 827, lst Div. Comp. Stat. 


9760. Powers of district court on appeal. When the action is tried 
anew on appeal, the trial must be conducted in all respects as other trials 
in the district court. The provisions of this code as to trials in the 
district courts are applicable to trials. on appeal in the district court. 
For a failure to prosecute an appeal, or unnecessary delay in bringing it 
to a hearing, the district court may order the appeal to be dismissed, 
with costs; and if it appear to such court that the appeal was made solely 
for delay, it may add to the costs such damages as may be just, not 
exceeding twenty-five per cent. of the judgment appealed from. Judg- 
ments rendered in the district court on appeal shall have the same force 
and effect, and may be enforced in the same manner, as Judgments in 


actions commenced in the district court. 


History: En. Sec. 1766, C. Civ. Proc. 
1895; re-en. Sec. 7127, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 980. 


If any of the necessary steps in taking 
an appeal from a justice’s court to the 
district court are omitted, the district 
court is without jurisdiction to entertain 
the appeal. Such appeals, though pro- 
vided for by the constitution, are subject 
to statutory regulation, and the mode 
prescribed for taking them is exclusive. 
Jenkins v. Carroll, 42 Mont. 302, 311, 112 
Pac. 1064. 

Until the notice of appeal is filed and 
served as prescribed, and the undertaking 
given, and, if required, the sureties there- 
on, or others in their stead, justify after 
notice and within five days, the district 
court does not acquire jurisdiction of the 
subject-matter or of the parties. Jenkins 
v. Carroll, 42 Mont. 302, 312, 112 Pace. 
1064. 

On appeal from a justice’s court, the 
trial is de novo, but the district court, 
though proceeding with the trial as in 
other cases, acquires its jurisdiction by 
appeal under the statute, and its jurisdic- 


tion must affirmatively appear. Jenkins 
v. Carroll, 42 Mont. 302, 312, 112 Pac. 
1064. 

The power, discretionary in its nature, 
lodged by this section in the district 
court, to dismiss an appeal from a jus- 
tice’s court for delay in bringing it to a 
hearing, should not be exercised where ~ 
there is a reasonable excuse for the delay, 
and where it is apparent that the adverse 
party has not suffered prejudice by reason, 
of the delay. Bush v. Baker, 46 Mont. 
535, 547, 129 Pac. 550. 

The district court abused the discre- 
tionary power given it by this section, in 
dismissing on motion an appeal from a 
justice’s court for alleged lack of dili- 
gence in prosecuting it, where counsel for 
appellant, by reason of illness, was pre- 
vented from attending to matters of 
business, respondent having suffered no 
detriment or inconvenience from the delay, 
but, rather, by allowing the case to rest 
for over three months, without any effort 
to have it brought to trial, tacitly acqui- 
esced in the delinquency of the appellant. 
Bush v. Baker, 46 Mont. 535, 548, 129 Pac. 
550. , 


9761. Defective undertaking. No appeal shall be dismissed for 


insufficiency of the undertaking thereon, or for any defect or irregularity 
therein, if a good and sufficient undertaking be filed in the district court 
at or before the hearing of the motion to dismiss the appeal, which 
~ undertaking must be approved by the district judge. 


History: En. Sec. 1767, C. Civ. Proc. approved by a justice of the supreme 
' 1895; re-en. Sec. 7128, Rev. C. 1907. court under section 9747 is applicable to 
substituted undertakings on appeals to 


The rule that where the original under- 
taking on appeal to the supreme court is 
not wholly void, but merely defective and 
therefore amendable, the filing of a sub- 
stituted one preserves the appeal if 


district courts, filed and approved as pro- 
vided by this section. Marlowe v. Mich- 
igan Stove Oo., 48 Mont. 342, 345, 137 
Pac,. 539: 

The filing of the undertaking is no part 
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of the taking of the appeal. The appeal 
may be preserved, notwithstanding the 
undertaking is defective or irregular, if a 
good one is substituted at or before the 
hearing of the motion to dismiss. Thien 


v. Wiltse, 49 Mont. 189, 193, 141 Pac. 146. 

Cited or applied as section 7128, Revised 
Codes, in State ex rel. Hackshaw v. Dis- 
trict Court, 48 Mont. 477, 480, 138 Pac. 
1100. 


CHAPTER 58. 
PROCEEDINGS AGAINST JOINT DEBTORS. 


Parties Not Summoned in Action on Joint Contract May Be 
Summoned After Judgment. 


Section 9762. 


9763. Summons in That Case—What to Contain, and How Served. 
9764. Affidavit to Accompany Summons. 
9765. Answer—When Filed and What It May Contain. 


9766. What Constitute the Pleadings in the Case. 
9767. Issues, How Tried—Verdict, What to Be. 
9768. Joint Debtor May Compromise. 

9769. Effect of Discharge of Debtor—Contribution. 


9762. Parties not summoned in action on joint contract may be sum- 
moned after judgment. When a judgment is recovered against one or 
more of several persons, jointly indebted upon an obligation, by proceed- 
ing as provided in section 9121, those who are not originally served with 
the summons, and did not appear to the action, may be summoned to 
show cause why they should not be bound by the judgment, in the same 
manner as though they had been originally served with the summons. 


History: Sec. 7129, Rev. C. 1907. Cal. .C. 
Civ. Proc. Sec. 989. 


Note.—Except for slight changes not 
materially affecting their meaning, sections 
9762 to 9767 were enacted as sections 291 
to 296, pp. 104 and 105, Bannack Statutes; 
re-enacted as sections 346 to 351, p. 205, 
Laws of 1867; re-enacted as sections 420 
to 425, p. 119, Codifled Statutes 1871; re- 
enacted as sections 446 to 451, p. 161, Laws 
of 1877; re-enacted as sections 446 to 451, 
First Division Revised Statutes 1879; re- 
enacted as sections 459 to 464, First Di- 


vision Compiled Statutes 1887; re-enacted 
as sections 1780 to 1785, Code of Civil 
Procedure 1895; re-enacted as _ sections 
7129 to 7134, Revised Codes 1907. 


Cited or applied as section 7129, Revised 
Codes, in McCarthy v. State Bank of 
Townsend, 54 Mont. 319, 328, 170 Pac. 15. 


Form of judgment under statute permit- 
ting action to proceed upon service of 
less than all the joint debtors sued, see 
note in 43 L. R. A. (N. 8.). 540. 


9763. Summons in that case—What to contain, and how served. The 


summons, as provided in the last section, must describe the judgment, and 
require the person summoned to show cause why he should not be bound 
by it, and must be served in the same manner, and returnable within the 
same time as the original summons. It is not necessary to file a new 
eomplaint. 


History: Sec. 1781, Rev. C. 1907. See also history of Sec. 9762. Cal. C. Civ. Proc. 
Sec. 990. 


9764. Affidavit to accompany summons. The summons must be accom- 
panied by an affidavit of the plaintiff, his agent, representative, or attor- 
ney, that the judgment, or some part thereof, remains unsatisfied,'and must 
specify the amount due thereon. 


History: Sec. 7131, Rev. C. 1907. See also history of Sec. 9762. Cal. C. Civ. Proc. 
Sec. 991. 


9765. Answer—When filed and what it may contain. Upon such sum- 
mons, the defendant may answer within the time specified therein, deny- 
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ing the judgment, or setting up any defense which may have arisen subse- 
quently; or he may deny his liability on the obligation upon which the 
judgment was recovered, except a discharge from such liability by the 
statute of limitations. 


History: Sec. 7132, Rev. C. 1907. See also history of Sec. 9762. Cal. C. Civ. Proc. 
Sec. 992. 


9766. What constitute the pleadings in the case. If the defendant, 
in his answer, deny the judgment, or set up any defense which may have 
arisen subsequently, the summons, with the affidavit annexed, and the 
answer, constitute the written allegations in the case; if he deny his la- 
bility on the obligation upon which the judgment was recovered, a copy 
of the original complaint and judgment, the summons, with the affidavit. 
annexed, and the answer, constitute such written allegations. 


History: Sec. 7133, Rev. C. 1907. See also history of Sec. 9762. Cal. C. Civ. Proc. 
Sec. 993. 


9767. Issues, how tried—Verdict, what to be. The issues formed may 
be tried as in other cases; but when the defendant denies, in his answer, 
any liability on the obligation upon which the judgment was rendered, 
if a verdict be found against him, it must be for not exceeding the amount 
remaining unsatisfied on such original judgment, with interest thereon. 


History: Sec. 7134, Rev. C. 1907. See also history of Sec. 9762. Cal. C. Civ. Proc. 
Sec. 994. ; 


9768. Joint debtor may compromise. Any joint debtor, including a 
partner, may compromise with a creditor, and a discharge to him by such 
ereditor is as effectual as if made to all debtors, but such discharge does 
not relieve the other joint debtors. Any creditor can release a judgment in 
his favor against any one or more joint debtors, and such release does not 
discharge the others. 

History: En. Sec. 1786, C. Civ. Proc. 1895; re-en. Sec. 7135, Rev. C. 1907. 


9769. Effect of discharge of debtor—Contribution. The discharge of 
such joint debtor operates as a payment to the creditor equal to the pro- 
portionate interest of the debtor discharged. But the discharge of such 
debtor does not prevent his codebtors from enforcing the right of contribu- 
tion in case they are compelled to pay the whole of the debt. 

History: En. Sec. 1787, C. Civ. Proc. 1895; re-en. Sec. 7136, Rev. C. 1907. 


CHAPTER 59. 
OFFER OF DEFENDANT TO COMPROMISE. 


Section 9770. Proceedings on Offer of the Defendant to Compromise After Suit 
: Brought. 


9770. Proceedings on offer of the defendant to compromise after suit 
brought. The defendant may, at any time before the trial or. judgment, 
serve upon the plaintiff an offer to allow judgment to be taken against 
him for the sum or property, or to the effect therein specified. If the 
plaintiff accept the offer, and give notice thereof within five days, he may 
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file the offer, with proof of notice of acceptance, and the clerk must 
thereupon enter judgment accordingly. If the notice of acceptance be not 
given, the offer is to be deemed withdrawn, and cannot be given in evi- 
dence upon the trial; and if the plaintiff fail to obtain a more favorable 
judgment, he cannot reeover costs, but he must pay the defendant’s costs 
from the time of the offer. 

Related sections: 9687, 9794, 10684. 

History: En. icc. 312, p. 108, Bannack 
Stat.; re-en. Sec. 368, p. 209, L. 1867; 
re-en. Sec. 442, p. 123, Cod. Stat. 1871; 
re-en. Sec. 458, p. 163, L. 1877; re-en. Sec. 
458, 1st Div. Rev. Stat. 1879; re-en. Sec. 
471, lst Div. Comp. Stat. 1887; re-en. Sec. 


1800, C. Civ. Proc. 1895; re-en. Sec. 7137, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 997. 


Tender or payment after suit brought, 


to be effectual to prevent further costs, 
must be of the sum due, with costs accrued 
up to that time, and interest, if interest 
be due. Pape v. Chauvin-Fant Furniture 
Co., 25 Mont. 417, 420, 65 Pac. 424. 


Admissibility in evidence of statement 
of fact made in connection with offer of 
compromise, see notes in Ann. Cas, 1918H, 
439, 456. 


CHAPTER 60. 
INSPECTION OF WRITINGS. 
Section 9771. A Party May Demand Inspection and Copy of a Book, Paper, ete. 


9771. A party may demand inspection and copy of a book, paper, etc. 
Any court in which an action is pending, or a judge thereof, may, upon 
notice, order either party to give to the other, within a specified time, an 
inspection and copy, or permission to take a copy, of entries of accounts 
in any book, or of any document or paper in his possession, or under his 
control, containing evidence relating to the merits of the action, or the 
defense therein. If compliance with the order be refused, the court may 
exclude the entries of accounts of the book, or the document, or paper 
from being given in evidence, or if wanted as evidence by the party apply- 
ing, may direct the jury to presume them to be as he alleges them te be; 
and the court may also punish the party refusing for a contempt. This 
section is not to be construed to prevent a party from compelling another 
to produce books, documents, or papers, when he is examined as a witness. 


Related sections: 9167, 9649. State ex rel. B. & M. Co. v. District Court, 


History: En. Sec. 363, p. 119, Bannack 
Stat.; re-en. Sec. 421, p. 220, L. 1867; 
re-en. Sec. 495, p. 136, Cod. Stat. 1871; 
repealed Sec. 674, p. 215, L. 1877; re-en. 
Sec. 9, p. 11, L. 1881; re-en. Sec. 553, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1810, 
C. Civ. Proc. 1895; re-en. Sec. 7138, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1000. 


In the absence of any statute, the dis- 
trict court, in the exercise of its inherent 
powers as a court of equity, could, upon 
a sufficient showing, make an order for 
discovery which would furnish plaintiff 
all the relief which he can obtain under 
this section. The legislative enactment 
added nothing to the power of the court 
as a court of equity, but, on the contrary, 
apparently sought to confer on law courts 
the authority long exercised by courts of 
' equity independent of statutory authority. 


27 Mont. 441, 445, 71 Pac. 602, 94 Am. 
St. Rep. 831. 

Where the affidavit in support of an 
application for an order for the examina- 
tion of defendant’s books and papers con- 
tained no statement that an action was 
pending in the court, and failed to 
apprise the court of the nature of the 
action and relief sought, the application 
could not be granted. State ex rel. B: & 
M. Co. v. District Court, 27 Mont. 441, 
445, 71 Pac. 602, 94 Am. St. Rep. 831; 
State ex rel. Mendenhall v. District Court, 
29 Mont. 363, 367, 74 Pac. 1078. 

An order for the examination of de- 
fendant’s books and papers, containing no 
limitation on the time within which 
inspection shall be made, is void. State 
ex rel. B. & M. Co. v. District Court, 27 
Mont. 441, 447, 71 Pac. 602, 94 Am. St. 
Rep. 831. 
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Where the court makes an order for the 
examination of a defendant’s books and 
papers without a proper showing, or makes 
an order which embraces the inspection 
of papers which, under the circumstances, 
could contain no evidence relevant to the 
issue, or fails to limit the time within 
which the inspection should be made, it 
exceeds its jurisdiction, and certiorari will 
lie. State ex rel. B. & M. Co. v. District 
Court, 27 Mont. 441, 447, 71 Pac. 602, 94 
Am. St. Rep. 831. 

The court, before making an order of 
inspection, must determine from the mov- 
ing papers that an action is pending, and 
that the writings subject to be inspected 
contain competent evidence, material to 
the issues, or necessary to enable the 
moving party to prepare for trial; and 
hence the moving papers must affirma- 
tively show that such action is in fact 
pending. State ex rel. Mendenhall v. 
District Court, 29 Mont. 363, 368, 74 Pac. 
1078. 

The court must determine, from the 
facts set forth in the moving papers, 
whether any necessity exists for the 
order; and affidavits which do not set 
forth any facts, but merely affiant’s con- 
clusion that such inspection is necessary, 
are insufficient. State ex rel. Mendenhall 
v. District Court, 29 Mont. 363, 369, 74 
Pac. 1078. 

Under this section, in order to warrant 
compulsory inspection of papers, it must 
appear that an action is pending, and that 
the mover is a party; that the evidence 
sought is in the possession or control of 
the adverse party; and that it relates to 
the merits of the action, if the mover is 
the plaintiff, or to the defense, if the 
mover is the defendant. State ex rel. 
B. & M. Co. v. District Court, 30 Mont. 
206, 214, 76 Pac. 206. 

Where, on an application for inspection 
of books and papers, it appeared that the 
evidence sought was desired for use in a 
pending action, and that it was in defend- 
ant’s possession, and related to the merits 
of the action stated by piaintiff, it was 
not a prerequisite to the granting of such 
application that plaintiff should also show 
that the evidence could not be obtained 
from other sources. State ex rel. Boston 
& M. Co. v. District Court, 30 Mont. 206, 
216, 76 Pac. 206. 

This section clearly requires that the 
court shall not only fix the time at which 
the inspection shall begin, but also the 
time within which it shall be completed. 
Its words are “within a specified time,” 
indicating that the inspection must not 
be extended over a longer time than may 
be reasonably necessary under the facts 
of the particular case, to be fixed by the 
court, and not left to the discretion of 
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the moving party. State ex rel. Boston & 
M. Co. v. District Court, 30 Mont. 206, 216, 
76 Pac. 206. 

Where an order directed defendant to 
permit plaintiff to inspect original letters 
in defendant’s possession, a further pro- 
vision that plaintiff should also be entitled 
to examine ‘“letter-press copies of such 
letters” was erroneous. State ex rel. Bos- 
ton & M. Co. v. District Court, 30 Mont. 
206, 217, 76 Pac. 206. 


Where, in an action to have defendant 
declared a constructive trustee of a cer- 
tain interest in mining property, plaintiff 
claimed that he had been deprived of the 
same by reason of a fraudulent conspi- 
racy by defendant and certain others, by 
means of which defendant acquired title 
to the property, an order for inspection 
of defendant’s books and papers with ref- 
erence to such property should have been 
limited to such of the correspondence be- 
tween defendant’s executive officers and 
its agents through whom the purchase of 
the property was made as related to the 
acquisition of the title to such property. 
State ex rel. Boston & M. Co. v. District 
Court, 30 Mont. 206, 217, 76 Pac. 206. 


The provision of this section, that the 
court may order a litigant to permit hig 
opponent to inspect entries of account, 
papers, etc., in his possession or under his 
control, relating to the merits of the 
action, assuming it to be applicable to 
criminal cases by section 11977, refers 
only to such matters as might be intro- 
duced in evidence, and not to ex parte 
statements of a prosecuting witness 
touching the facts and circumstances 
surrounding the commission of a crime, 
reduced to writing by and in possession 
of the county attorney. State v. Hall, 55 
Mont. 182, 184, 175 Pac. 267. 


The ex parte statement of a prosecuting 
witness cannot be introduced in a criminal 
case as substantial evidence; and, however 
helpful it may be to the defendant, he is 
not entitled to it; hence, the public pros- 
ecutor is not required and cannot bé com- 
pelled, under this section, to furnish a_ 
copy of such statement, or to permit an 
inspection of it, assuming that the pro- 
visions of that section are made applicable 
to criminal cases by section 11977. State 
v. Hall, 55 Mont. 182, 184, 175 Pac. 267. 

Cited or applied as section 1810, Code 
of Civil Procedure, in Martin v. Heinze, 
31 Mont, 68, 74,°77 Pac. 427; Magara. 
Northern Pacific Ry. Co., 32 Mont. 522, 
535, 81 Pac. 328, 4 Ann. Cas. 605, 70 L. 
R. A. 111, 


Power of court of equity to order in- 
spection of property involved in case on 
trial, see note in Ann. Cas. 1914A, 613. 
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CHAPTER 61. 
MOTIONS AND ORDERS. 


Section 9772. 
9773. 
9774. 
9775. 
9776. 
9777. 


Order and Motion Defined. 

Motions and Orders—Absence of Judge. 

Notice of Motion—At What Time to Be Given. 
Transfer of Motions and Order to Show Cause. 
Order Made Out of Court, etc. | 

Order for Payment of Money—How Enforced. 


9772. Order and motion defined. Every direction of a court or judge, 
made or entered in writing, and not included in a judgment, is de- 


nominated an order. 


History: En. Sec. 417, p. 128, Bannack 
Stat.; re-en. Sec. 486, p. 231, L. 1867; 
re-en. Sec. 566, p. 151, Cod. Stat. 1871; 
re-en. Sec. 469, p. 166, L. 1877; re-en. Sec. 
469, lst Div. Rev. Stat. 1879; re-en. Sec. 
482, lst Div. Comp. Stat. 1887; re-en. Sec. 
1820; C. Civ. Proc. 1895; re-en. Sec. 7139, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1003. 


A motion, being an application for an 
order, is not made by the filing of an 
application in writing alone, but by the 
moving of the court to grant the order. 
Wallace v. Lewis, 9 Mont. 399, 403, 24 
Pac. 22. 
Mont. 201, 208, 25 Pac. 438. 

This section does not apply to an order 
granting leave to file an information, or 
render indispensable the making and 


See, also, Peters v. Vawter, 10 


An application for an order is a motion. 


entering of such an order in writing 
before the defendant is arrested. State 
v. Bowser, 21 Mont. 133, 138, 53 Pac. 179. 

An order entered in the minutes of the 
court sustaining a demurrer to the com- 
plaint, and directing a dismissal of the 
action, is not a judgment. Pentz v. 
Corscadden, 49 Mont. 581, 144 Pac. 157. 

Cited or applied as section 566, p. 151, 
Codified Statutes 1871, in Clark v. Goner, 
2 Mont. 538; as section 1820, Code of 
Civil Procedure, in Forrester v. Boston & 
M. C. C. & S. M. Co., 29 Mont. 397, 408, 
74 Pac. 1088; State ex rel. Carleton v. 
District Court, 33 Mont. 138, 149, 82 Pac. 
789, 8 Ann. Cas. 752. 


What constitutes order cf court, 
note in Ann. Cas. 1917C, 1041. 


see 


_ 9773. Motions and orders—Absence of judge. Motions must be made 
in the county in which the action is brought, or in any adjoining county 
in the same district. In case of the absence of the judge of the district 
from his district, or in an action pending in which such judge is dis- 
qualified to act, such motion may be made before the judge of any ad- 
joining district; provided there is another judge in the same district who 
is not disqualified to act, in which case such motion shall be made before 


another judge in the same district. 


Orders made out of court may be 


made by the judge of the court in any part of the state. 


History: Ap. p. Sec. 418, p. 128, Ban- 
nack Stat.; re-en. Sec. 487, p. 231, L. 1867; 
amd. Sec. 567, p. 151, Cod. Stat. 1871; 
amd. Sec. 470, p. 166, L. 1877; re-en. Sec. 
470, 1st Div. Rev. Stat. 1879; re-en. Sec. 
483, 1st Div. Comp. Stat. 1887; re-en. Sec. 
-1821, C. Civ. Proc. 1895; re-en. Sec. 7140, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1004. 


This section only provides for the pres- 
entation of such motions as the judge 
may entertain at chambers, and does not 
authorize a judge of an adjoining district 
to hear a motion which he could not hear 


at chambers if he were personally present | 


in the district in which the parties reside. 
Eustance v. Francis, 52 Mont. 295, 299, 
157 Pac. 573. 

If a judge is disqualified and another 
judge has been designated to try and 


determine the case, it seems to be proper 
practice for the parties, by stipulation, to 
submit to him for decision at chambers, in 
his own district, the issues of law arising 
therein; and also to stipulate that the 
judge may make up his findings and de- 
cision in a cause, after returning to his 
own district, and transmit them to the 
clerk for filing and entry of judgment; 
such a stipulation would doubtless estop 
the parties from questioning the validity 
of the result. Eustance v. Francis, 52 
Mont. 295, 299, 157 Pac. 573. 

Cited or applied as section 1821, Code 
of Civil Procedure, before amendment, in 
Farleigh v. Kelly, 24 Mont. 369, 372, 62 
Pac. 495, 685; as section 7140, Revised 
Codes, in State ex rel. Mannix v. District 
Court, 51 Mont. 310, 318, 152 Pac. 753. 
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9774. Notice of motion—At what time to be given. When a written 
notice of a motion is necessary, it must be given five days before the ap- 
pointed time for the hearing, if both parties reside in the county where the 
court is held; otherwise, ten days. When the notice is served by mail, the 
number of days before the hearing must be increased one day for every 
twenty-five miles of distance between the place of deposit and the place 


of service; such increase, however, not to exceed in all thirty days; but in 


all cases the court, or a judge thereof, may prescribe a shorter time. 


-History: Ap. p. Sec. 419, p. 129, Ban- 
nack Stat.; re-en. Sec. 488, p. 231, L. 1867; 
re-en. Sec. 568, p. 151, Cod. Stat. 1871; 
re-en. Sec. 471, p. 166, L. 1877; re-en. Sec. 
471, 1st Div. Rev. Stat.. 1879; re-en. Sec. 
484, 1st Div. Comp. Stat. 1887; en. Sec. 
1822, C. Civ. Proc. 1895; re-en. Sec. 7141, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1005. 


One who appears generally to resist a 
motion to amend a complaint after judg- 
ment rendered, @nd does not resist such 
motion on the merits, is presumed to have 
submitted himself to the jurisdiction of 
the court for all purposes of the motion, 
and is estopped to claim that he did not 
have sufficient notice. Eadie v. Hadie, 
44 Mont. 391, 393, 120 Pac. 239, Ann. Cas. 
1913B, 479. 


The notice mentioned in this section is 
a notice of motion. The section is not 
applicable to the trial of an issue raised 
by a petition for distribution of an estate 
and written objections thereto set for 
hearing. In re Estate of Peterson, 49 
Mont. 96, 97, 140 Pac. 237, Ann. Cas. 
1916A, 716. 

Cited or applied as section 1822, Code 
of Civil Procedure, in Washoe Copper Co. 
v. Hickey, 23 Mont. 319, 321, 58 Pac. 866; 
Brazell v. Cohn, 32 Mont. 556, 563, 81 
Pac. 339; State ex rel. Jenkins v. District 
Court, 32 Mont. 595, 598, 81 Pac. 351; as 
section 7141, Revised Codes, in Masterson 
v. Hubert, 54 Mont. 613, 616, 173 Pace. 
421. 


9775. Transfer of motions and order to show cause. When a notice of 


motion is given, or an order to show cause is made returnable before a 
judge out of court, and at the time fixed for the motion, or on the return 
day of the order, the judge is unable to hear the parties, the matter may 
be transferred by his order to some other judge. 


History: En. Sec. 420, p. 129, Bannack 
Stat.; re-en. Sec. 489, p. 231, L. 1867; re-en. 
Sec. 569, p. 152, Cod. Stat. 1871; re-en. Sec. 


Rev. Stat. 1879; re-en. Sec. 485, 1st Div. 
Comp. Stat. 1887; amd. Sec. 1823, C. Civ. . 
Proc. 1895; re-en. Sec. 7142, Rev. C. 1907. 


472, p. 166, L. 1877; re-en. Sec. 472, lst Div. Cal. C. Civ. Proc. Sec. 1006. 


9776. Order made out of court, etc. An order made out of court, with-— 
out notice to the adverse party, may be vacated or modified, without 
notice, by the judge who made it; or it may be vacated or modified on 


notice, in the manner in which other motions are made. 


History: En. Sec. 249, p. 94, Bannack 
Stat.; re-en. Sec. 318, p. 199, L. 1867; 
re-en. Sec. 367, p. 107, Cod. Stat. 1871; 
re-en. Sec. 406, p. 149, L. 1877; re-en. Sec. 


406, lst Div. Rev. Stat. 1879; re-en. Sec. 
419, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1824, C. Civ..Proc. 1895; re-en. Sec. 7143, 
Rev. ©. 1907.” Cal. C. Civ. Proc. Sec. 937. 


9777. Order for payment of money—How enforced. Whenever an 
order for the payment of a sum of money is made by a court or judge, © 
pursuant to the provisions of this code, it may be enforced by execution 
in the same manner as if it were a judgment. 


History: En. Sec. 473, p. 166, L. 1877; 
re-en. Sec. 473, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 486, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 1825, C. Civ. Proc. 1895; re-en. 
Sec. 7144, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1007. 


A decree for separate maintenance re- 
covered by a married woman may be 
enforced by execution. Raymond  v. 
Blanegrass, 36 Mont. 449, 458, 93 Pae. 
648, 15 L. R. A. (N. S.) 976. 
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CHAPTER 62. 
NOTICES AND FILING AND SERVICE OF PAPERS. 


Section 9778. Notices and Papers—How Served. 


9779. When and How Served. 

9780. Service by Mail, When. 

9781. Service by Mail, How. 

9782. Appearance—Notices After Appearance. 

9783. Service on Nonresidents—Where a Party Has an Attorney, 
Service Shall Be on Such Attorney. 

9784. Preceding Provisions Not to Apply to Proceeding to Bring Party 
Into Contempt. 

9785. Service by Telegraph. 


9778. Notices and papers—How served. Notices must .be in writing, 
and notices and other papers may be served upon the party or attorney 
in the manner prescribed in this chapter, when not otherwise provided 
‘by this code. 


History: En. Sec. 474, p. 166, L. 1877; 
re-en. Sec. 474, 1st Div. Rev. Stat. 1879; 
Te-en. Sec. 487, lst Div. Comp. Stat. 1887; 
re-en. Sec. 1830, C. Civ. Proc. 1895; re-en. 
Sec. 7145, Rev. C. 1907. Cal. C. Civ. Proc. 


Cited or applied as section 7145, Revised 
Codes, in State ex rel. Cohn v. District 
Court, 38 Mont.: 119, 123; 99 Pac. 139; 
Eadie v. Eadie, 44 Mont. 391, 393, 120 
Pac. 239, Ann, Cas. 1913B, 479. 


9779. When and how served. The service may be personal, by deliv- 
ery to the party or attorney on whom the service is required to be made, 
or it may be as follows: 

1. If upon an attorney, it may be made during his absence from his 
office, by leaving the notice or other paper with his clerk therein, or with 
a person having charge thereof; or when there is no person in the office, by 
leaving them, between the hours of eight in the morning and six in the 
afternoon, in a conspicuous place in the office; or if it be not open to 
admit of such service, then by leaving them at the attorney’s residence, 
with some person of suitable age and discretion; and if his residence be 
not known, then by putting the same, inclosed in an envelope, into the 


postoffice, directed to such attorney. 


2. If upon a party, it may be made by leaving the notice or other 
paper at his residence, between the hours of eight in the morning and 
six in the afternoon, with some person of suitable age and discretion; and 


if his residence be not known, by putting the same, inclosed in an envelope, 


into the postoffice, directed to such party. 


History: En. Sec. 491, p. 232, L. 1867; 


re-en. Sec. 571, p. 152, Cod. Stat. 1871; 


re-en. Sec. 475, p. 167, L. 1877; re-en. Sec. 


475, 1st Div. Rev. Stat. 1879; re-en. Sec. 


488, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1831, C. Civ. Proc. 1895; re-en. Sec. 7146, 


‘Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1011. 


The objection that a bill of exceptions 


‘was not served in the manner provided 
‘by law is waived by presenting amend- 


ments to the proposed bill. The purpose 
of the statute is to insure that the person 
upon whom service is sought shall actually 


receive, if possible, the document to be 


served; and when a party appears and 
presents and has allowed his amendments 
to a proposed bill of exceptions, he is 
not in a position to say that he has never 
actually received a copy of the same. 
Fordham v. Northern Pacific Ry. Co., 30 
Mont. 421, 427, 76 Pac. 1040, 104 Am. 
St. Rep. 729, 66 L. R. A. 566. 
Constructive service of a statement on 
motion for a new trial, by delivery there- 
of to a person who, although at one time 
a stenographer in the office of the attor- 
ney upon whom service was attempted 
to be made, was not then in his office 
or in charge of it, but employed else- 
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where, was insufficient. Nord v. Boston 
& Montana Consol. C. & S. Min. Co., 33 
Mont. 464, 470, 84 Pac. 1116, 89 Pac. 647. 

If constructive service of a paper is 
sought to be made upon an attorney, dur- 
ing his absence from his office, by deliv- 
ery to his clerk, it must be under this sec- 
tion by leaving it with the clerk “therein” 
and not by leaving it with the clerk else- 
where. Nord v. Boston & Montana Con- 
sol. C. & S. Min. Co., 33 Mont. 464, 477, 
84 Pac. 1116, 89 Pac. 647. 


9780. Service by mail, when. 
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Service of a notice upon an attorney can 
be made through the mail, only in the 
event that his place of residence is not 
known; hence, where the location of both 
the office and residence of an attorney 
was known to opposing counsel, their no- 
tice to him, through the mail, of the entry 
of a judgment, was insufficient. State ex 
rel. Cohn v. District Court, 38 Mont. 119, 
123, 99 Pac. 139. See} also, Best Mig: 
Co. v. Hutton, 49 Mont. 78, 87, 141 Pace. 
653. 


Service by mail may be made, where 


the person making the service, and the person on whom it is to be made, 
reside or have their offices in different places, between which there is a 


regular communication by mail. 


History: En. Sec. 492, p. 232, L. 1867; 
re-en. Sec. 572, p. 152, Cod. Stat. 1871; 
re-en. Sec. 476, p. 167, L. 1877; re-en. Sec. 
476, lst Div. Rev. Stat. 1879; re-en. Sec. 
489, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1832, C. Civ. Proc. 1895; re-en. Sec. 7147, 
Rev. ©. 1907. Cal. C. Civ. Proc. Sec. 1012. 


Quaere: Whether an affidavit of service 
of notice of intention to move for a new 
trial is sufficient, which does not show 
that the person making the service and 


9781. Service by mail, how. 


the one upon whom it is made reside or 
have their offices at different places. Curn 
v. Perkins, 40 Mont. 588, 591, 107 Pac. 
901. 

Cited or applied as section 7147, Revised 
Codes, in Beller v. Le Boeuf, 50 Mont. 
192, 195, 145 Pac. 945. 


Service by mail of notice required by 
employers’ liability acts, see note in 28 
L, B.0A. CN. 8.) 3230; 


In case of service by mail, the notice or’ 


other paper must be deposited in the postoffice, addressed to the person on 
whom it is to be served, at his office or place of residence, and postage 
paid. The service is complete at the time of the deposit, but if within a 
given number of days after such service a right may be exercised, or 
an act is to be done by the adverse party, the time within which such 
right may be exercised or act be done is extended one day for every 
twenty-five miles distance between the place of deposit and the place of 
address. The service in any case is deemed complete at the end of 
forty days from the date of its deposit in the postoffice. 

History: Ap. p. Sec. 493, p. 232, L. 1867; Klaffki Co., 26 Mont. 384,. 386, 68 Pac. 


re-en. Sec. 573, p. 153, Cod. Stat. 1871; 
re-en. Sec. 477, p. 167, L. 1877; re-en. Sec. 
477, 1st Div. Rev. Stat. 1879; re-en. Sec. 
490, 1st Div. Comp. Stat. 1887; en. Sec. 
1833, C, Civ. Proc. 1895; re-en. Sec. 7148, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1013. 


The time of filing an undertaking on 
appeal is not extended by the provisions 
of this section in a case in which the ap- 
pellee resides at a distance and service of 
the notice of appeal is made through the 
mails. Johnson County Sav. Bank v. Joe 


9782. Appearance—Notices after appearance. 


410. 

Cited or applied as section 7148, Revised 
Codes, in Curn v. Perkins, 40 Mont. 588, 
591, 107 Pac. 901; State ex rel. Floyd v. 
District Court, 41 Mont. 357, 368, 109 Pace. 
438; Beller v. Le Boeuf, 50 Mont. 192, 195, 
145 Pac. 945. 


When service by mail is complete, see 
note in 18 Ann. Cas. 286. 

Sending newspaper containing advertise- 
ment as valid service of notice, see Ann, 
Cas. 1912D, 1000. 


A defendant appears in 


an action when he answers, demurs, or gives the plaintiff written notice 
of his appearance, or when an attorney gives notice of appearance for him, 
or has such appearance entered in open court. After appearance, a de- 
fendant or his attorney is entitled to notice of all subsequent proceedings 
of which notice is required to be given. But where a defendant has not 
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appeared, service of notice or papers need not be made upon him unless 


he is imprisoned for want of bail. 


Related section: 9123. 

History: En. Sec. 494, p. 232, L. 1867; 
re-en. Sec. 574, p. 152, Cod. Stat. 1871; 
re-en. Sec. 478, p. 167, L. 1877; re-en. Sec. 
478, 1st Div. Rev. Stat. 1879; re-en. Sec. 
491, lst Div. Comp. Stat. 1887; amd. Sec. 
1834, C. Civ. Proc. 1895; re-en. Sec. 7149, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1014. 


The entry of judgment is one of the 
“subsequent proceedings,’ mentioned in 
this section, of which a defeated party or 
his attorney is entitled to notice. State 
ex rel. Cohn v. District Court, 38 Mont. 
119, 123, 99 Pac. 139. 

Where defendants, after a denial of 
their motion to dismiss the action, asked 
for and were granted time in which to 
answer to the merits, their request for 
time constituted a general appearance, the 
effect and scope of which could not be 
limited by a statement of counsel that he 
desired the record to show that his ap- 
pearance was special. State ex rel. Mack- 
ey v. District Court, 40 Mont. 359, 363, 106 
Pac. 1098, 135 Am. St. Rep. 622. See, also, 
State ex rel. Lane v. District Court, 51 
Mont. 503, 506, 154 Pac. 200 L. R. A. 
1916H, 1079. 

Where a defendant files nothing but a 
motion to dissolve a temporary injunction 
granted, until the time for answering has 
expired, his default is properly entered 
without notice, conceding such motion to 
be an appearance. The summons having 


notified him that default would be taken, 
unless, within twenty days after service, 
he took steps to prevent it, and he having 
taken no action to arrest the running of 
the time, it is unnecessary to notify him 
again. Donlan v. Thompson Falls C. & 
M. Co., 42 Mont. 257, 265, 112 Pac. 445. 

The provision of this section, that where 
a defendant has not appeared, service of 
notice or papers need not be made upon 
him, ete., does not apply to a case where 
an amended complaint is filed before the 
time for appearance has expired, and be- 
fore any appearance has been made. Ben 
Kress Nursery Co. v. Oregon Nursery Co.,. 
45 Mont. 494, 496, 124 Pac. 475. 

While defendants were entitled to notice 
and an opportunity to be heard on a mo- 
tion for a new trial, it will be presumed, 
in the absence of a showing of lack of 
notice, that the proceedings were regular 
and that they had notice. Lish v. Mar- 
tin, 55 Mont. 582, 584, 179 Pac. 826. 

Under this section and the next suc- 
ceeding one, the defendant in an action, 
or his attorney, if he has appeared by 
attorney, is entitled to notice of all sub- 
sequent proceedings; in the absence of a 
general appearance, he is not entitled to 
such notice. Barrick v. Porter, 56 Mont. 
247, 249, 184 Pac. 217. 

Cited or applied as section 1834, Code of 
Civil Procedure, in State ex rel. Jenkins 
v. District Court, 32 Mont. 595, 598, 81 
Pae. 851. 


9783. Service on nonresidents—Where a party has an attorney, service 


shall be on such attorney. When a plaintiff or a defendant, who has ap- 
peared, resides out of this state, and has no attorney in the action or pro- 
ceeding, the service may be made on the clerk for him. But in all cases 
where a party has an attorney in the action or proceeding, the service of 
papers, when required, must be upon the attorney instead of the party, 
except of subpoenas, or writs, and other process issued in the suit, and of 
papers to bring him into contempt. 


History: En. Sec. 495, p. 232, L. 1867; 
re-en. Sec. 575, p. 153, Cod. Stat. 1871; 
re-en. Sec. 479, p. 168, L. 1877; re-en. Sec. 
479, 1st Div. Rev. Stat. 1879; re-en. Sec. 
492, 1st Div. Comp. Stat. 1887; re-en. Sec. 


1835, C. Civ. Proc. 1895; re-en. Sec. 7150,. 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1015. 


Cited or applied as section 7150, Revised 
Codes, in Barrick v. Porter, 56 Mont. 247, 
249, 184 Pac. 217. 

9784. Preceding provisions not to apply to proceeding to bring party 
into contempt. The foregoing provisions of this chapter do not apply to 
the service of a summons or other process, or of any paper to bring a party 
into contempt. 


History: En. Sec. 480, p. 168, L. 1877; 
re-en. Sec. 480, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 493, lst Div. Comp. Stat. 1887; 


re-en. Sec. 1836, C. Civ. Proc. 1895; re-en. 
Sec. 7151, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1016. 


9785. Service by telegraph. Any summons, writ, or order, in any civil 
action or proceeding, and all other papers requiring service, may be trans- 
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mitted by telegraph or telephone for such service in any place, and the tele- 
graphic or telephonic copy of such writ or order, or paper, so transmitted, 
may be served or executed by the officer or person to whom it is sent 
for that purpose, and returned by him, if any return be requisite, in the 
same manner, and with the same force and effect in all respects, as the 
original thereof might be delivered to him; and the officer or person serv- 
ing or executing the same has the same authority, and.is subject to the 
same liabilities, as if the copy were the original. The original, when a 
writ or order, must also be filed in the court from which it was issued, 
and a certified copy thereof must be preserved in the telegraph or tele- 
phone office from which it is sent. In sending it, either the original or cer- 
tified copy may be used by the operator for that purpose. Whenever any 
document to be sent by telegraph or telephone bears a seal, either private 
or official, it is not necessary for the operator, in sending the same, to 
telegraph or telephone a description of the seal, or any words or device 
thereon, but the same may be expressed in the telegraphic or telephonic 
copy by the letters ‘‘L.S8.’’ or by the word ‘‘seal.’’ 


History: En. Sec. 1837, C. Civ. Proc. Validity of notice sent by telegraph, 
1895; re-en. Sec. 7152, Rev. C. 1907. Cal. see note in 61 L. R. A. 933. 
C. Civ. Proc. Sec. 1017. Validity of service of process by tele- 


Cited or applied as section 7152, Revised phone, see note in Ann, Cas. 19176, 206. 


Codes, in State ex rel. Cohn v. District 
Court, 38 Mont. 119, 123, 99 Pac. 139. 


SO pc etaatees cman. 


CHAPTER 63. 
COSTS AND DISBURSEMENTS—COST BILL—SUITS IN FORMA PAUPERIS. 


Section 9786. Compensation of Attorneys—Costs to Parties. 
9787. When Allowed, of Course, to the Plaintiff. 
9788. Defendant’s Costs Must Be Allowed, of Course, in Certain Cases. 
9789. Costs—When in the Discretion of the Court. 
9790. When the Several Defendants Are Not United in Interest, Costs May 
Be Severed. 
9791. Costs of Appeal Discretionary With the Court, in Certain Cases, and 
When. 
9792. Referee’s Fees. 
9793. Continuance, Costs May Be Imposed as Condition of. 
9794. Costs When a Tender Is Made Before Suit Brought. 
9795. Costs in Actions by or Against an Administrator, ete. 
9796. Costs in a Review Other Than by Appeal. 
9797. Costs of Demurrer or Motion. 
9798. Counsel Fees on Foreclosure of Mortgage. 
9799. Attorney’s Fees Allowed on Foreclosure Liens. 
9800. Counsel Fees for Claims for Salary and Wages. 
9801. Attorney’s Fees Need Not Be Included in Cost-bill. 
9802. What Are Costs and Disbursements. 
9803. Bill of Costs. ' 
9804. No Cost-bill in Justice’s Court. 
9805. Costs on Appeal—How Claimed. 
9806. Interest and Costs Included in Judgment. 
9807. Security from Nonresident Plaintiff. 
9808. If Security Not Given, Action Dismissed. | 
9809. Poor Person May Suit Without Costs. Su 
9810. State, etc., Need Not Pay in Advance. cg 
9811. Prepayment of Fees. 
9812. Clerk or Sheriff May Have Execution for Costs. 
9813. Officer’s Fees Must Be Itemized. 
9814. Costs When State a Party. 
9815. Costs When County a Party. 
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9786. Compensation of Attorneys—Costs to parties. The measure and 
mode of compensation of attorneys and counselors-at-law is left to agree- 
ment, express. or implied, of the parties, except that in probate proceedings 
the court may fix and allow the compensation of attorneys representing 
administrators, executors, guardians, and trustees, and agents appointed 


by the court. 


But parties to actions or proceedings are entitled to costs 


and disbursements as hereinafter provided. 


Related sections: 9798 to 9800. 

History: En. Sec. 469, p. 228, L. 1867; 
re-en. Sec. 545, p. 147, Cod. Stat. 1871; 
re-en. Sec. 481, p. 168, L. 1877; re-en. Sec. 
481, ist Div. Rev. Stat. 1879; re-en. Sec. 
494, lst Div. Comp. Stat. 1887; amd. Sec. 
1850, C. Civ. Proc. 1895; re-en. Sec. 7153, 
Rev. C. 1907; amd. Sec. 1, Ch. 45, L. 1919. 
Cal. C. Civ. Proc. Sec. 1021. 


Cited or applied as section 1850, Code 
of Civil Procedure, before amendment, in 
State ex rel. Baker v. District Court, 24 
Mont. 425, 426, 62 Pac. 688; as section 
7153, Revised Codes, before amendment, in 
Haley v. Hollenback, 53 Mont. 494, 499, 
165 Pac. 459. 


For text treatment of costs, see Cal. Jur. 
andi thy CAG Tig, 


9787. When allowed, of course, to the plaintiff. Costs are allowed, of 
course, to the plaintiff, upon a judgment in his favor, in the following 


Cases: 


1. In an action for the recovery of real property, or damages thereto. 

2. In an action to recover the possession of personal property, where 
the value of the property exceeds fifty dollars; such value shall be de- 
termined by the jury, court, or referee by whom the action is tried. 

3. In an action for the recovery of money or damages, exclusive of 
interest, when plaintiff recovers over fifty dollars. 


4. In a special proceeding. 


5. In an action which involves the title or possession, or right of pos- 
session, of real estate, or*the legality of any tax, impost, assessment, 
toll, or municipal fine, or quo warranto proceedings. 

6. In an action to foreclose a lien or pledge, or to prevent or abate a 


nuisance, or for an injunction. 


History: Ap. p. Sec. 401, p. 126, Ban- 
nack Stat.; re-en. Sec. 470, p. 229, L. 1867; 
re-en. Sec. 546, p. 147, Cod. Stat. 1871; 
re-en. Sec. 482, p. 168, L. 1877; re-en. Sec. 
482, 1st Div. Rev. Stat. 1879; amd. Sec. 
10, p. 11, L. 1881; re-en. Sec. 495, 1st Div. 
Comp. Stat. 1887; en. Sec. 1851, C. Civ. 
Proc. 1895; re-en. Sec. 7154, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 1022. 


A habeas corpus proceeding is a special 
proceeding in the nature of an action, 
the disposition of the writ is a judgment, 
and the relator a plaintiff, within the 
meaning of a statute allowing costs to the 
plaintiff upon a judgment in his favor in 
special proceedings in the nature of an 
action. State ex rel. Newell v. Newell, 
13 Mont. 302, 304, 34 Pac. 28; State ex 
rel. Shannon v. Reynolds, 13 Mont. 423, 
34 Pac. 613; State ex rel. Brandegee v. 
Clements, 52 Mont. 57, 60, 155 Pac. 271. 

Where defendant paid $1,095 after suit 
brought, and in a stipulation admitted a 
balance due plaintiff of $6.64, but made no 
offer to allow judgment for that amount, 
it was error to refuse plaintiff a Judgment 


for costs on his obtaining judgment for 
the $6.64. Pape v. Chauvin-Fant Furni- 
ture Co., 25 Mont. 417, 420, 65 Pac. 424. 


The power to allow costs is purely stat- 
utory, and unless some statutory authority 
exists for their allowance, an allowance 
thereof is erroneous. Colusa Parrot M. 
& S. Co. v. Barnard, 28 Mont. 11, 16, 72 
Pac. 45. ; 


Under this section and section 9788 one 
who successfully prosecutes a writ, pro- 
hibiting a justice of the peace from pro- 
ceeding further in an action in which the 
justice has unlawfully issued a_search- 
warrant, is entitled to his costs. In such 
eases the prevailing party is entitled to 
his costs as a matter of course. State ex 
rel. Streit v. Justice Court, 45 Mont. 375, 
382, 123, Pac. 405, 48 L. R. A. (N. 8.) 156. 


Relator in an application to. the su- 
preme court for writ of supervisory con- 
trol running to the district court is en- 
titled to his costs, upon a judgment in his 
favor. State ex rel. Loundagin v. Tat- 
tan, 56 Mont. 211, 214, 181 Pac. 984. 


Cited or applied as section 1851, Code 
of Civil Procedure, in State ex rel. Baker 
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v. District Court, 24 Mont. 425, 426, 62 
Pac. 688; State ex rel. Healy v. District 
Court, 26 Mont. 224, 226, 67 Pac. 114, 68 
Pac. 470; Spencer v. Mungus, 28 Mont. 
5357, 358, 72 Pac. 663. 


MISCELLANEOUS PROVISIONS. 


[Part III 


Right to costs in both actions where 
parties who might have been sued jointly 
are sued separately, see note in 6 A. L. R. 
623. 


9788. Defendant’s costs must be allowed, of course, in certain cases. 
Costs must be allowed, of course, to the defendant, upon a judgment in 
his favor in the actions mentioned in the next preceding section, and in 


special proceedings. 


History: En. Sec. 472, p. 229, L. 1867; 
re-en. Sec. 548, p. 148, Cod. Stat. 1871; 
re-en. Sec. 484, p. 169, L. 1877; re-en. Sec. 
484, lst Div. Rev. Stat. 1879; re-en. Sec. 
497, 1st Div. Comp. Stat. 1887; amd. Sec. 
1853, C. Civ. Proc. 1895; re-en. Sec. 7155, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1024. 


Costs will be allowed in the supreme 
court to defendant where a special pro- 
ceeding is dismissed, though the judgment 
awards no costs, and judgment for costs 
will be entered on application. State ex 


rel. Baker v. District Court, 24 Mont. 425, 
426, 62 Pac. 688. See, also, State ex rel. 
Healy v. District Court, 26 Mont. 224, 
226, 67 Pac. 114, 68 Pac. 470. 


Costs were properly allowed defendant 
on his recovering thirty-five dollars under 
a counterclaim. Spencer v. Mungus, 28 
Mont. 357, 359, 72 Pac. 663. 


Cited or applied as section 7155, Revised 
Codes, in State ex rel. Streit v. Justice 
Court, 45 Mont. 375, 382, 123 Pac. 405, 48 
L. R. A. (N. 8.) 156. 


9789. Costs—When in the discretion of the court. In other actions 


than those above mentioned, costs may be allowed or not, and, if allowed, 
may be apportioned between the parties, on the same or adverse sides, 
in the discretion of the court; but no costs can be allowed in an action for 
the recovery of money or damages when the plaintiff fails to recover more 
than fifty dollars, nor in an action to recover the possession of personal 
property, when the value of the property is not more than fifty dollars. 


History: Ap. p. Sec. 404, p. 127, Ban- 
nack Stat.; en. Sec. 473, p. 229, L. 1867; 
re-en. Sec. 549, p. 148, Cod. Stat. 1871; 
re-en. Sec. 485, p. 169, L. 1877; re-en. Sec. 
485, 1st Div. Rev. Stat. 1879; amd. Sec. 11, 
p. 11, L. 1881; re-en. Sec. 498, 1st Div. 
Comp. Stat. 1887; amd. Sec. 1853, C. Civ. 
Proc. 1895; re-en. Sec. 7156, Rev. C. 1907. 
Cal) C. Civ. Proc. Sec. 1025. 


It may be within the power of the leg- 
islature to lodge the whole matter of costs 
in the discretion of the courts, but until 


it does so they have no discretion in ad- 
judging them, except in the class of cases 
mentioned in this section and section 9791. 
Montana O. P. Co. v. Boston & M. C. C. 
& S. M. Co., 27 Mont. 288, 324, 70 Pac. 
1114. 

Cited or applied as section 18*%, Code 
of Civil Procedure, in Colusa Parrot M. & 
S. Co. v./ Barnard, 28° Mont. Il) lini 
Pac. 45; Spencer v. Mungus, 28 Mont. 
357, 359, 72 Pac. 663; as section 7156, 
Revised Codes, in Heilman v. Loughrin et. 
al., 57 Mont. 380, 188 Pace. 370. 


9790. When the several defendants are not united in interest, costs 


may be severed. When there are several defendants in the actions men- 
tioned in section 9787, not united in interest, and making separate de- 
fenses by separate answers, and plaintiff fails to.recover judgment against 
all, the court must award costs to such of the defendants as have judgment 
in their favor. 


History: En. Sec. 474, p. 229, L. 1867; 
’ re-en. Sec. 550, p. 148, Cod. Stat. 1871; 
re-en. Sec. 486, p. 169, L. 1877; re-en. Sec. 


499, 1st Div. Comp. Stat. 1887; re-en. Sec.. 
1854, C. Civ. Proc. 1895; re-en. Sec. 7157, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1026.. 


486, 1st Div. Rev. Stat. 1879; re-en. Sec. 


9791. Costs of appeal discretionary with the court, in certain cases, 
and when. In the following cases, the costs of appeal are in the discretion 
of the court: 

1. When a new trial is ordered. 

2. When a judgment is modified. 
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In all other cases the successful party shall recover from the other 


party his costs. 


History: En. Sec. 406, p. 127, Bannack 
Stat.; amd. Sec. 475, p. 229, L. 1867; 
Te-en. Sec. 551, p. 148, Cod. Stat. 1871; 
re-en. Sec. 487, p. 169, L. 1877; re-en. Sec. 
487, 1st Div. Rev. Stat. 1879; re-en. Sec. 
500, lst Div. Comp. Stat. 1887; amd. Sec. 
1855, C. Civ. Proc. 1895; re-en. Sec. 7158, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1027. 


The disposition of costs on an appeal 
is, under this section and section 10372, 
within the discretion of the supreme court; 
and, if such court directs the costs to be 
eharged against the respondents, and such 


9792. Referee’s fees. 


order has become final when the remittitur 
issues, the district court has no jurisdic- 
tion over that order except to enforce it; 
it has no power to change or modify the 
order. In re Williams’ Estate, 52 Mont. 
366, 368, 157 Pac. 963. 

Cited or applied as section 1855, Code 
of Civil Procedure in Baker v. Butte City 
Water Co., 24 Mont. 113, 115, 60 Pac. 817; 
State ex rel. Baker v. District Court, 24 
Mont. 425, 426, 62 Pac. 688; Montana O. P. 
Co. v. Boston & M. C. C. & S. M. Co., 27 
Mont. 288, 324, 70 Pac. 1114. 


The fees of referees are eight dollars to each 


for every day spent in the business of the reference; but the parties may 
agree in writing upon any other rate of compensation, and thereupon 


such rate shall be allowed. 


History: En. Sec. 476, p. 229, L. 1867; 
re-en. Sec. 552, p. 148, Cod. Stat. 1871; 
re-en. Sec. 488, p. 169, L. 1877; re-en. Sec. 
488, 1st Div. Rev. Stat. 1879; re-en. Sec. 
501, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1856, C. Civ. Proc. 1895; re-en. Sec. 7159, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1028. 


This section will not be so construed 
as to allow a referee to obtain an exorbi- 
tant amount under color of a contract, and 
in such case the compensation will be re- 
duced to the statutory allowance. In re 
Haldorn, 10 Mont. 281, 282, 25 Pac. 438. 


9793. Continuance, costs may be imposed as condition of. When an 


application is made to the court or referee to postpone a trial, the pay- 
ment of costs occasioned by the postponement may be imposed, in the 
discretion of the court or referee, as a condition of granting the same. 


History: En. Sec. 408, p. 127, Bannack 
Stat.;-re-en. Sec. 477, p. 229, L. 1867; 
re-en. Sec. 553, p. 148, Cod. Stat. 1871; 
re-en. Sec. 490, p. 170, L. 1877; re-en. Sec. 
490, 1st Div. Rev. Stat. 1879; re-en. Sec. 
503, 1st Div. Comp. Stat. 1887; re-en. Sec. 
3857, C. Civ. Proc. 1895; re-en. Sec. 7160, 


tion 9332, confers jurisdiction upon the 
trial court to impose costs as a condition 
for a continuance, upon the ground of ab- 
sence of evidence as well as other grounds. 
State ex rel. Congdon v. District Court, 
10 Mont. 456, 460, 26 Pac. 182. 


Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1029. 
This section, when construed with sec- 


Continuance conditioned on payment of 
costs, see note in Ann. Cas. 1913A, 308. 


9794. Costs when a tender is made before suit brought. When, in 
an action for the recovery of money only, the defendant alleges in his 
answer that before the commencement of the action he tendered to the 
plaintiff the full amount to which he was entitled, and thereupon deposits 
in court for plaintiff the amount so tendered, and the allegation be found 
to be true, the plaintiff cannot recover costs, but must pay costs to the 
defendant. 


Related sections: 9687, 9794, 10684. 

History: En. Sec. 409, p. 127, Bannack 
Stat.; amd. Sec. 478, p. 229, L. 1867; re-en. 
Sec. 554, p. 148, Cod. Stat. 1871; re-en. Sec. 
491, p. 170, L. 1877; re-en. Sec. 491, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 504, ist 


Div. Comp. Stat. 1887; re-en. Sec. 1858, 
¢. Civ. Proc. 1895; re-en. Sec. 7161, Rev. 
©. 1907. Cal. OC. Civ. Proc. Sec. 1030. 


Necessity of keeping tender good in 
equity to stop costs, see note in 12 L. R. A. 
953. 

¢ 
9795. Costs in actions by or against an administrator, etc. In an 
action prosecuted or defended by an executor, administrator, trustee of 
an express trust, or a person expressly authorized by statute, costs may 
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be recovered as in an action by and against a person prosecuting or de- 
fending in his own right; but such costs must, by the judgment, be made 
chargeable only upon the estate, fund, or party represented, unless the 


court directs the same to be paid by the plaintiff or defendant, personally, 


for mismanagement or bad faith in the action or defense. 


History: En. Sec. 410, p. 127, Bannack 
Stat.; re-en. Sec. 479, p. 230, L. 1867; 
re-en. Sec. 555, p. 148, Cod. Stat. 1871; 
re-en. Sec. 492, p. 170, L. 1877; re-en. 
Sec. 492, Ist Div. Rev. Stat. 1879; re-en. 
Sec. 505, lst Div. Comp. Stat. 1887; re-en. 
Sec. 1859, C. Civ. Proc. 1895; re-en. Sec. 
7162, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1031. 


Where, on an appeal from an order al- 
lowing an administrator’s annual account, 
it appeared that he, jointly with another, 
had prosecuted a number of appeals to the 
supreme court, all but one of which were 
decided adversely to him, but that in all 
of them there was sufficient doubt as to 
his duty in the premises to justify his de- 


9796. Costs in a review other than by appeal. 


sire for a final decision by the appellate 
court, it will not be held, in the absence 
of proof making his dereliction apparent, 
that he acted in bad faith in taking the 
appeals, and. the action of the court in 
allowing him eredit for such reasonable 
and necessary costs as were actually in- 
eurred by him in taking the appeals wil! 
be sustained. In re Davis’ Estate, 35 
Mont. 273, 282, 88 Pac. 957. 


Personal liability of executors and ad- 
ministrators for costs, see note in 14 
Li, R.A, 696, 

Right of executor or administrator to 
sue, defend, or appeal in forma pauperis, 
see notes in 68 L. R. A. 418; 1 Ann. Cas. 
805. 


When the decision of a 


court of inferior jurisdiction in a special proceeding is brought before a 
court of higher jurisdiction for a review, in any other way than by 
appeal, the same costs must be allowed as in eases on appeal, and may be 
collected by execution, or in such manner as the court may direct, ac- 


cording to the nature of the case. 


History: En. Sec. 411, p. 127, Bannack 
Stat.; re-en. Sec. 480, p. 229, L. 1867; 
re-en. Sec. 556, p. 149, Cod. Stat. 1871; 
re-en. Sec. 493, p. 170, L. 1877; re-en. Sec. 
493, 1st. Div. Rev. Stat. 1879; re-en. Sec. 
506, lst Div. Comp. Stat. 1887; re-en. Sec. 
1860, C. Civ. Proc. 1895; re-en. Sec. 7163, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1032. 


One who invokes the writ of habeas 
corpus, without meritorious cause, may be 
properly taxed with the costs of the pro- 
ceedings under this section. State ex rel. 
Shannon v. Reynolcs, 13 Mont. 423, 34 
Pace. 613. 


9797. Costs of demurrer or motion. 


Where, on habeas corpus, and certiorazi, 
in aid thereof to review an order of com- 
mitment in a contempt proceeding, relator 
asked that the evidence be certified up, 
defendant, on dismissal at the cost of re- 
lator, is entitled to costs for the expense 
of transcribing the evidence into long- 
hand. In re Boyle, 26 Mont. 365, 368, 
68 Pac. 409, 68 Pac. 471. 

Cited or ‘applied as section 1860, Code 
of Civil Procedure, in State ex rel. "Baker 
v. District Court, 24 Mont. 425, 426, 62 
Pac. 688; State ex rel. Healy v. District 
Court, 26 Mont. 224, 226, 67 Pac. 114, 68 
Pac. 470, 


In all cases where a demurrer or 


motion is sustained or overruled, the losing party must pay to the other 


ten dollars as costs. 


History: En. Sec. 1861, C. Civ. Proc. 
1895; re-en. Sec. 7164, Rev. C. 1907. 


This section, by providing that the los- 
ing party upon all motions must pay the 
other ten dollars “as costs,’ precludes the 
court from allowing any other costs. Co- 


9798. Counsel fees on foreclosure of mortgage. 


If a demurrer or motion be withdrawn before the 
hearing, it shall be deemed overruled. 


lusa. Parrot M.- @eS,. Cozey, Barnard, 28 
Mont. 11, 17, 72 Pac. 45. 

Cited or applied as section 1861, Code 
of Civil Procedure, in Caplice Commercial 
Co. v. Cassidy, 25 Mont. 81, 82, 63 Pac. 
eo. 


y 


In an action to fore- 


close a mortgage or pledge, the court must allow as a part of the costs a 
reasonable attorney’s fee, which shall be fixed by the court, any stipulation 
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in the mortgage or any agreement between the parties to the contrary not- 


withstanding. 
Related section: 9786. Cited or applied as section 7165, Revised 
History: En. Sec. 1862, C. Civ. Proc. Codes, in Bovee v. Helland, 52 Mont. 151, 


1895; re-en. Sec. 7165, Rev. C. 1907. 154, 156 Pac. 416. 


9799. Attorney’s fees allowed on foreclosure liens. In an action to 
foreclose any of the liens provided for by sections 8339 to 8350 of the Civil 
Code the court must allow as costs the. money paid for filing and recording 
the lien, and a reasonable attorney’s fee in the district and supreme courts, 
and such costs and attorney’s fee must be allowed to each claimant whose 
lien is established and such reasonable attorney’s fees must be allowed to 
the defendant against whose property a lien is claimed, if such claim be 
not established. ~ 


History: En. Sec. 1863, C. Civ. Proc. 
1895; re-en. Sec. 7166, Rev. C. 1907; amd. 


lien and for an abstract of title to the 
‘property. Neuman v. Grant, 36 Mont. 


Sec. 1, Ch. 100, L. 1921. 


Note.—The above section, before amend- 
ment in 1921, was held unconstitutional,*in 
part, in Mills v. Olsen, 43 Mont. 129, 115 
Pace. 33. 


It is error, in a suit to foreclose a me- 
chanic’s lien, to allow items charged for 
the preparation and verification of the 


Rises, var PAC, 20. 

Cited or applied as section 1863, Code 
of Civil Procedure, in Hill v. Cassidy, 24 
Mont. 108; 113,-60 Pac. 811; as section 
7166, Revised Codes, in Mills v. Olsen, 43 
Mont, 129,139; 115 Pac. 333) Bovee — v. 
Helland, 52 Mont. 151, 155, 156 Pac. 416; 
Doty v. Reece, 53 Mont. 404, 408, 164 Pac. 
542. 


9800. Counsel fees for claims for salary and wages. In an action to 
establish a claim for salary or wages under the provisions of sections 8351 
to 8358 of the Civil Code, the court must allow as costs a reasonable at- 
torney’s fee to each claimant who establishes his claim as provided in see- 
tion 8351. 


History: En. Sec. 1864, C. Civ. Proc. Cited or applied as section 7167, Revised 
1895; re-en. Sec. 7167, Rev. C. 1907. Codes, in Bovee v. Helland, 52 Mont. 151, 
; 154, 156 Pac. 416. 


9801. Attorney’s fees need not be included in cost-bill. The attorney’s 
fees mentioned in the next three preceding sections need not be included 
in the cost-bill if they are made a part of the judgment. 

History: En. Sec. 1865, C. Civ. Proc. 1895; re-en. Sec. 7168, Rev. C. 1907. 


9802. What are costs and disbursements. A party to whom costs are 
awarded in an action is entitled to inelude in his bill of costs his necessary 
disbursements, as follows: The legal fees of witnesses, including mileage, 
or referees and other officers; the expenses of taking depositions; the 
legal fees for publication when publication is directed; the legal fees 

‘paid for filing and recording papers and certified copies thereof necessarily 
used in the action or on the trial; the legal fees paid stenographers for 
per diem or for copies; the reasonable expenses of printing papers for a 
hearing when required by a rule of court; the reasonable expenses of 
making transcript for the supreme court; the reasonable expenses for mak- 
ing a map or maps if required, and necessary to be used on trial or hear- 
ing; and such other reasonable and necessary expenses as are taxable 
according to the course and practice of the court, or by express provision 
of law. 


History: En. Sec. 1866, C. Civ. Proc. 
1895; re-en. Sec. 7169, Rev. C. 1907. 


The expense of printing briefs in the 
supreme court is chargeable as part of 
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the costs. Ryan v. Maxey, 17 Mont. 164, 
165, 42 Pac. 760; Waite v. Vinson, 18 


Mont. 410, 45 Pac. 552; State ex rel. King 
v. District Court, 25 Mont. 1, 4, 63 Pae. 
402. 

The cost of printing briefs in a special 
proceeding in the supreme court, which 
was dismissed, will be allowed defendant 
on his application. State ex rel. Baker v. 
District Court, 24 Mont. 425, 427, 62 Pac. 
689. 

The fee paid stenographers for transcrib- 
ing their notes into longhand is chargeable 
as part of the costs, but fees paid stenog- 
raphers in taking dictation of briefs for 
the supreme court and typewriting them 
are not taxable to the defeated party. 
State ex rel. King v. District Court, 25 
Mont. 1, 3, 63 Pac. 402. 


On the dismissal, at cost of relator, of 
a writ to review an order in a contempt 
proceeding, defendant is entitled to the 
fee paid by him for the judgment and 
minute entries included in his return, and 
the expense of making the transcript, ex- 
cepting certain pages consisting merely 
of recitals by defendant. State ex rel. 
Healy v. District Court, 26 Mont. 224, 227, 
67 Pac. 114, 68 Pac. 470. See, also, In 
re Boyle, 26 Mont. 365, 368, 68 Pac. 409, 
471. 

Expenses paid for models, for surveys, 
for development work done in preparation 
for trial of an action to determine ad- 
verse claims to mining property, cannot 
be taxed as costs. Montana O. P. Co. v. 
Boston & M.%. C. & S. M. Co., 27 Mont. 
288, 323, 70 Pac. 1114. 

The provision of this section, authoriz- 
ing the taxation of legal fees paid stenog- 
raphers for per diem or for copies, as 
disbursements, is limited to fees paid of- 
ficial stenographers, and does not author- 


ize the taxation of such disbursements. 


paid to private stenographers who at- 
tended the trial of an action in the place 
of the official stenographer by the consent 
of the parties and of the court. Montana 
O. P. Co. v. Boston & M. C. C. & 8. M. Co., 
27 Mont. 288, 325, 70 Pac. 1114. 


A party to whom costs were awarded 
was entitled to mileage for witnesses who 
appeared and testified, irrespective of 
whether they were legally subpoenaed. 
McGlauflin v. Wormser, 28 Mont. 177, 182, 
72 Pac. 428; Lynes v. Northern Pacific 
Ry. Co., 43 Mont. 317, 330, 117 Pac. 81, 
Ann. Cas. 1912C, 183. 

A memorandum of items of costs duly 
verified, served on the opposite party, and 
filed with the clerk, is prima facie evi- 
dence that the items were necessarily ex- 
pended and properly taxable unless they 
appear otherwise on the face, and the bur- 
den of showing that such items were not 
properly taxable is on the party disputing 
them. King v. Allen, 29 Mont. 5, 8, 73 
Pace. 1108; Brande v. Babcock Hardware 
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Co., 35 Mont. 256, 263, 88 Pac’ 949, 119 

Am. St. Rep. 858; Hoskins v. Northern 

Pacific Ry. Co., 39 Mont. 394, 405, 102 

Pac. 988; Isman v. Altenbrand, 42 Mont. | 
188, 199, 111 Pac. 849; Kelly ‘v. City of 

Butte, 44 Mont.:.115, 123, 119 Pac. 171; 

Berry v. City of Helena, 56 Mont. 122, 

120; *LS2SP acres. 


Fees paid a witness testifying on the 
hearing for an order of inspection and 
survey, fees paid a witness at the hear- 
ing of an order to show cause, fees for 
summoning such witness, and the expense 
of preparing a map, are prima facie proper 
items of costs. King v. Allen, 29 Mont. 
5, 8, 73 Pac. 1107. 

A finding that an inspection and survey 
was necessary to enable a party to prop- 
erly present his case was an adjudication 
of costs attendant on procuring the order 
for the survey. King v. Allen, 29 Mont. 
0, 107.40. Pade. 1107, 


Disbursements for filing an adverse 
claim to a mining location in the land 
office for surveying, the making of a plat. 
and for an abstract of title for use in the 
land office, were not taxable as costs 
under this section. Mares v. Dillon; 30 
Mont. 144, 147, 75 Pac. 969. : 


Only such items of disbursements as are 
provided by this section may be recovered 
by the successful party. Disbursements 
necessarily made to secure the review of 
a case are a part of the costs taxable. 
Montana O. P. Co. v. Boston & M. C. C. 
aa M. Co., 33 Mont. 400, 402, 84 Pac. 

The cost of copies of stenographers’ 
notes of the testimony, used in the prepar- 
ation of bills of exceptions, is a proper 
item of disbursements under this section, 
which the successful party may recover, 
even though such copies were procured 
from day to day during the progress of the 
trial, and prior to final decision. Montana 
O. P. Co. v. Boston & M. C. G. & S. M. 
Co., 33 Mont. 400, 402, 84 Pac. 706. 


In the phrase occurring in this section, 
“the legal fees paid stenographers for per 
diem or for copies,” the per diem refers 
to the fee required to be paid by each 
party at the beginning of the trial, while 
the word “copies” refers, not to the copies 
ordered by the parties from day to day, 
to be used only as an aid in the examina- 
tion of witnesses, but to such as are fur- 
nished for the purpose of making up bills 
of exceptions, either during or after the 
close of the trial, or statements on motion 
for new trial. Montana O. P. Co. v. Bos- 
ton & M. C. C. & S. M. Co., 33 Mont. 400, 
402, 84 Pac. 706. 


The cost of taking a party’s deposition 
for himself is not properly taxable as 
costs against the other party. Isman v. 
Altenbrand, 42 Mont. 188, 199, 111 Pace. 
849. Seen 
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The mileage of his witnesses which a 
successful party to an action may recover, 
under this section and section 4936, is not 
limited to travel from and to their place 
of residence; whether the mileage shall be 
computed from the place of residence will 
depend upon the circumstances of each 
case. Lynes v. Northern Pac. Ry. Co., 43 
Mont. 317, 330, 117 Pac. 81, Ann. Cas. 
19120, 183. 

Where a map of the premises in question 
is reasonably necessary to explain the sit- 
uation, the reasonable cost of making the 
map may be taxed as a disbursement. The 
original verified memorandum of the cost 
of the map is prima facie evidence that the 
amount charged was necessarily expended; 
and the burden is on the party objecting 
to the taxation thereof to overcome the 
same. Kelly v. City of Butte, 44 Mont. 
Peete 19 Pac. 171. 

The mileage of witnesses in civil actions 
allowed litigants under this section is lim- 
ited to travel within the state. Chilcott v. 
Rea, 52 Mont. 134, 141, 155 Pac. 1114. 

Since this section is exclusive, except 
so far as certain cases are taken out of its 
operation by special statutes, and does not 
mention an attorney’s fee as one of the 
items which may be recovered as costs in 
ordinary actions, it is not recoverable as’ 
costs, independently of rule of court or 
stipulation of parties. Bovee v. Helland, 
52 Mont. 151, 154, 156 Pac. 416. 

A stipulation in a promissory note, al- 
lowing recovery of attorney's fees in case 
action has to be brought to enforce ecol- 
lection, is a provision for special damages, 
recoverable, in addition to the principal 
sum claimed, upon appropriate allegation 
and proof; it affords no basis for an item 
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in the plaintiff's memorandum of costs. 
Bovee v. Helland, 52 Mont. 151, 155, 156: 
Pac. 416. 

In an action to impose upon a railroad 
company the duty of paying for live stock 
killed on its track, the expense of taking 
the jury out to view the scene of the oc- 
currence is not taxable as costs, in the 
absence of a custom or rule of court au- 
thorizing it. Dewell v. Northern Pacific 
Ry. Co., 54 Mont. 350, 359, 170 Pace. 752. 


Where a nonsuit is granted, and de- 
fendant thus relieved of the necessity of 
placing his witnesses upon the stand, he is 
nevertheless entitled to their fees and 
mileage, under this section, as disburse- 
ments necessarily incurred in procuring 
their attendance. Berry v. City of Helena, 
56 Mont. 122, 129, 182 Pac. 117. 


Cited or applied as section 1866, Code 
of Civil Procedure, in State ex rel. Dono- 
van v. Ledwidge, 27 Mont. 197, 203, 70 
Pac. 511; in Chessman v. Hale, 31 Mont. 
577, 592, 79 Pac. 254, 3 Ann. Cas. 1038, 
68 L. R. A. 410; Great Falls Meat Co. v. 
Jenkins, 33 Mont. 417, 423, 84 Pac. 74; 
as section 7169, Revised Codes, in Neary 
v. Northern Pacific Ry. Co., 41 Mont. 480, 
507, 110 Pac. 226; Barrick v. Porter, 56 
Mont. 247, 249, 184 Pac. 217. 


Charges recoverable by prevailing party 
as costs, see note in 88 Am. Dec. 181. 

Expense of procuring bond in action as 
constituting taxable item of costs, see 
notes in 19 Ann. Cas. 1261; 48 L. R. A. 
591. 

Fees, mileage, etc., of witnesses subpoe- 
naed but not testifying as taxable items. 
of costs, see note in 6 Ann. Cas. 1017. 


The party in whose favor judgment is rendered, 


and who claims his costs, must deliver to the clerk, and serve upon the 
adverse party, within five days after the verdict or notice of the decision 
of the court or referee or, if the entry of the judgment on the verdict or 
decision be stayed, then before such entry is made, a memorandum of ° 
the items of his costs and necessary disbursements in the action or pro- 
ceeding, which memorandum must be verified by the oath of the party, or 
his attorney or agent, or by the clerk of his attorney, stating that to the 
best of his knowledge and belief the items are correct, and that the 
disbursements have been necessarily incurred in the action or proceeding. 
A party. dissatisfied with the costs claimed may, within five days after 
notice of filing of the bill of costs, file and serve a notice of a motion to 
have the same taxed by the court in which the judgment was rendered, 
or by the judge thereof at chambers. 


History: Ap. p. Sec. 412, p. 128, Ban-. 
nack Stat.; amd. Sec. 481, p. 230, L. 1867; 
re-en. Sec. 557, p. 149, Cod. Stat. 1871; 
amd. Sec. J, p. 39, Ex. L. 1873; amd. Sec. 
9, p. 51, L. 1874; amd. Secs. 449-497, p. 
171, L. 1877; re-en. Secs. 494-491, 1st Div. 
Rev. Stat. 1879; re-en. Secs. 507-510, 1st 


Div. Comp. Stat. 1887; en. Sec. 1867, C. 
Civ. Proc. 1895; re-en. Sec. 7170, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1033. 


The recovery of costs as such is regu- 
lated by statute, and the method therein 
pointed out for their collection must be 
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pursued. Orr v. Haskell, 2 Mont. 350, 354; 
State ex rel. Riddell v. District Court, 33 
Mont. 529, 533, 85 Pac. 367. 

Though the statute does not require 
service of the memorandum of costs on 
the adverse party, by analogy such service 
should be made, and disputes settled as 
provided by this section. State ex rel. 
Hurley v. District Court, 27 Mont. 40, 
43, 69 Pac. 244. 

Where plaintiff did not serve a memor- 
andum of costs until eight days after a 
decision in his favor, and the records did 
not show that he did not have notice of 
the decision until within five days prior 
to such service, defendant’s* motion to 
strike out the memorandum should be sus- 
tained. Reins v. King, 27 Mont. 511, 514, 
71 Pace. 7638. 

After an allowance by the district court 
for necessary costs and disbursements has 
been made to a party, and a particular 
item inadvertently or intentionally omitted 
from the judgment, the proper remedy is 
an application to the court at the time to 
have the omission corrected, or an appeal 
from the judgment to have the error thus 
committed reviewed, otherwise he becomes 
bound by the judgment. State ex rel. B. 
& M. Min, Co. v. District Court, 32 Mont. 
20, 24, 79 Pac. 410. 

The provisions of this section, with ref- 
erence to service upon the adverse party 
of memorandum of the items of costs and 
disbursements claimed by the party in 
whose favor judgment is rendered, are ap- 
plicable to proceedings under section 9805. 
State ex rel. Riddell v. District Court, 33 
Mont. 529, 532, 85 Pac. 367. 


Where the party claiming costs has 
failed to claim them as directed by the 
statute, his right to them has not attached, 
and the court has no power in the premises 
than to strike out and disallow them on 
motion of the adverse party. State ex 
rel. Riddell v. District Court, 33 Mont. 
529, 533, 85 Pac. 367. 


A litigant who does not claim his costs 
as provided in this section is not entitled 
to them. <A court cannot award costs 
without a showing that this section has 
been eomplied with. Butte Northern Cop- 
per Co. v. Radmilovich, 39 Mont. 157, 164, 
101 Pac. 1078. 

An affidavit to a memorandum of costs 
made by one of defendant’s attorneys, 
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stating that the memorandum was true and 
correct, and the items were reasonable, 
and necessarily incurred in defense of the 
cause, to the best of his knowledge and 
belief, substantially complies with this sec- 
tion. Hoskins v. Northern Pacific Ry. Co. 
39 Mont. 394, 404, 102 Pac. 988. 


The “decision” is the findings of fact 
and conclusions of law, signed by the court 
and filed with the clerk. McDonnell v. 
Huffine, 44 Mont. 411, 428, 120 Pac. 792. 

The five days must be computed from 
the date upon which the court’s written 
findings and conclusions of law were filed, 
and not from the day on which the court 
orally announced its decision. McDonnell 
v. Huffine, 44 Mont. 411, 428, 120 Pac. 792. 

Where a@ memorandum of costs was 
served and filed upon the same day, the 
serving and filing will ‘be treated as con- 
temporaneous acts, and held proof against 
the contention that under this section fil- 
ing must precede service. Berry v. City 
of Hélena, 56 Mont. 122, 129, 182 Pac. 
117. 

Where plaintiff did not file with the 
clerk and serve upon defendant his claim 
for costs in a verified bill, as he was re- 
quired to do under this section, he was 
not entitled to recover them, even though 
defendant, because of the fact that he 
made no appearance other than by taking 
part in a hearing on an order to show 
cause why an injunction should not issue 
in a water right suit, may not have been 
entitled to notice of proceedings had there- 
after. Barrick v. Porter, 56 Mont. 247, 
249, 184 Pac. 217. 

Costs are recoverable only by virtue of 
the statute, and in order to recover them 
the party making the claim must comply 
with its provisions; therefore, failure to 
file the memorandum required by this sece- 
tion operates as a waiver and justifies the 
court in striking the cost bill. Gervais 
v. Rolfe, 57 Mont. 209, 187 Pac. 899. 


Cited or applied as section 1867, Code 
of Civil Procedure in State ex rel. Baker 
v. District Court, 24 Mont. 425, 62 Pac. 
688; Pape v. Chauvin-Fant Furniture Co., 
25 Mont. 417, 419, 65 Pac. 424; Montana 
O. P. Co. v. Boston & M. C. C. & 8S. M. Co., 
27 Mont. 288, 322, 70 Pac. 1114; King v. 
Allen, 29 Mont. 5, 7, 73 Pac. 1107; Great 
Falls Meat Co. v. Jenkins, 33 Mont. 417, 
424, 84 Pac. 74. 


9804. No cost-bill in justice’s court. In a justice’s or police court 
no cost-bill need be filed, but the justice or judge must tax the same, and 
make an itemized statement of all the costs incurred by each party in 


his docket. 
the unsuccessful party. 


History: En. Sec. 1868, C. Civ. Proc. 
1895; re-en. Sec. 7171, Rev. C. 1907. 


In such courts the fees paid to jurors must be taxed against 


Cited or applied as section 7171, Revised 
Codes, in Duckett v. Biggs, 57 Mont. 443, 
188 Pac. 938. 
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$¥05. Costs on appeal—How claimed. Whenever costs are awarded 
to a party by an appellate court, if he claims such costs, he must, within 
thirty days after the remittitur is filed with the clerk below, deliver to 


such clerk a memorandum of his costs, verified as prescribed in section 


9803, and thereafter he may have an execution therefor as upon a judg- 


ment. 


History: En. Sec. 499, p. 172, L. 1877; 
re-en. Sec. 499, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 512, lst Div. Comp. Stat. 1887; 


re-en. Sec. 1869, C. Civ. Proc. 1895; re-en. 
eer. fife, Rey. 0. 1907. Cal. C0. Civ. Proc. 


Sec. 1034. 


When a party to whom costs are award- 
ed has complied with the statute, the clerk 
must issue execution for his costs when- 
ever he demands it. State ex rel. Hurley 
v. District Court, 27 Mont. 40, 42, 69 
Pac. 244. 

Subject to a motion to strike out dis- 
puted items, the filing of the memorandum 
has the same effect as a formal entry of 
judgment, and the trial court had no fur- 
ther function to perform after execution 
thereon than it has in case of an execution 
on a final judgment. State ex rel. Hurley 


v. District Court, 27 Mont. 40, 43, 69 
Pac. 244. 


Where a party to whom the costs of 
an appeal were awarded erroneously in- 
cluded in the memorandum thereof, filed 
and served pursuant to this section, items 
of costs on the trial below, the adverse 
party, by failing to make a seasonable 
motion to strike out such items, and by 
moving to quash on other grounds the 
execution issued on such memorandum, 
waived objection to the erroneous items. 
State ex rel. Hurley v. District Court, 
27 Mont. 40, 43, 69 Pac. 244. 


The provisions of section 9803, are ap- 
plicable to costs awarded by an appellate 
court under this section. State ex rel. 
Riddell v. District Court, 33 Mont. 529, 
532, 85 Pac. 367. 


9806. Interest and costs included in judgment. The clerk must 


include in the judgment entered up by him, any interest on the verdict 
or decision of the court, from the time it was rendered or made, and the 
costs, if the same have been taxed or ascertained; and he must, within 
two days after the same are taxed or ascertained, if not included in the 
judgment, insert the same in a blank left in the judgment for that purpose, 
and must make a similar insertion of the costs in the copies and docket of 


the judgment. 


History: En. Sec. 482, p. 230, L. 1867; 
re-en. Sec. 558. p. 149, Cod. Stat. 1871; 
re-en. Sec. 500, p. 172, L. 1877; re-en. Sec. 
500, 1st Div. Rev. Stat. 1879; re-en. Sec. 
513, lst Div. Comp. Stat. 1887; re-en. Sec. 
1870, ©. Civ. Proc. 1895; re-en. Sec. 7178, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1035. 


The clerk of the district court, in carry- 
ing out the provisions of this section, rela- 
tive to the insertion of costs in the judg- 
ment where the same have been taxed 
or ascertained, acts in a ministerial capa- 
city. Orr v. Haskell, 2 Mont. 350, 353; 
Butte Northern Copper Co. v. Radmilo- 
vich, 39 Mont. 157, 163, 164, 101 Pac. 1078. 

This section may very well be construed 
as applying to judgments rendered or or- 


dered by an appellate court. At any rate, 
it should be so applied as to make it the 
duty of the clerk below, in the absence of 
specific directions as to interest, to include 
in the judgment interest from the date 
of the order of the supreme court to the 
time of entry of the judgment. State ex 
rel. Dolenty v. Reece, 43 Mont. 291, 293, 
Jip Pac. 68h 

When a debt becomes merged in a judg- 
ment there can be no question of the right 
to enter the judgment for the amount 
thereof and accrued interest, the whole to 
bear interest thereafter, at eight per cent 
per annum. Gallatin Valley Electric Ry. 
v. Neible et al., 57 Mont. 27, 186 Pac. 
689. 


9807. Security from nonresident plaintiff. When the plaintiff in an 


action resides out of this state, or is a foreign corporation, security for 
the costs and charges, which may be awarded against such plaintiff, may 
be required by the defendant. When required, all proceedings in the 
action must be stayed until an undertaking, executed by two or more 
persons, is filed with the clerk, to the effect that they will pay such costs 
and charges as may be awarded against the plaintiff by judgment, or in 
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the progress of the action, not exceeding the sum of three hundred. 
dollars. A new or an additional undertaking may be ordered by the court 
or judge, upon proof that the original undertaking is insufficient security, 


and proceedings in the action stayed until such new or additional under- 


taking is executed and filed. 


History: En. Sec. 414, p. 128, Bannack 
Stat.; amd. Sec. 483, p. 230, L. 1867; re-en. 
Sec. 559, p. 149, Cod. Stat. 1871; re-en. 
Sec. 501, p. 172, L. 1877; re-en. Sec. 501, 
1st Div. Rev. Stat. 1879; re-en. Sec. 514, 
1st Div. Comp. Stat. 1887; re-en. Sec. 1871, 
C. Civ. Proc. 1895; re-en. Sec. 7174, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 1036. 


This section and the following section 
clearly contemplate that the right to de- 
mand security for costs from a nonresi- 
dent is merely a privilege, which the de- 
fendant may insist upon; but the demand, 
if made, must be made upon notice given 
to the plaintiff. Brazell v. Cohn, 32 Mont. 
556, 562, 81 Pac. 339. 


Where defendant did not apply for an 
order requiring plaintiff, a nonresident of 
the state, to give security for costs until 
the day on which the cause was set for 
trial, and where no previous notice of such 
demand had been given, the district court | 
was justified in denying a stay until the 
cost bond was given, on the ground that 
the application was made too late. Brazell 
v. Cohn, 32 Mont. 556, 563, 81 Pac. 339. 


Sufficiency of bond for costs with re- 
spect to form and contents, see note in 
Ann. Cas. 1913D, 575. 

Waiver of statute or court rule requir- 
ing nonresident plaintiff to give security 
for costs, see note in 8 A. L. R. 1510. 


9808. If security not given, action dismissed. After the lapse of 


thirty days from the service of notice that security is required, or of an 
order for new or additional security, upon proof thereof, and that no 
undertaking as required has been filed, the eourt:« or judge may order the 
action to be dismissed. : 


History: En. Sec. 485, p. 230, L. 1867; 1872, C. Civ. Proc. 1895; re-en. Sec. 7175, 
re-en. Sec. 561, p. 149, Cod. Stat. 1871; Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1037.. 


Pant big ea Nindl ok Se coe ae igen =r Cited or applied as section 1872, Code 
BIE. 1st Div. Gort Stat 1887: ros sda of Civil Procedure, in Brazell v. Cohn, 32 
) . Dp. ieieeni * BCC. Mont. 556, 562, 81 Pac. 339. 


9809. Poor person may sue without costs. Any person may commence 
and prosecute an action.in any of the courts of this state who will file 
an affidavit stating that he has a good cause of action, that he is unable to 
pay the costs, or procure security to secure the same; then it is hereby 
made the duty of the officers of the courts to issue all writs and serve the 
same, and perform all services in the action, without demanding or re- 
ceiving their fees in advance. 


History: En. Sec. 2, p. 71, L. 1869; re-en. 
Sec. 563, p. 150, Cod. Stat. 1871; amd. Sec. 


1887; re-en. Sec. 1873, C. Civ. Proc. 1895; 
re-en. Sec. 7176, ‘Rev. C. 1907. 


1, p. 40, Ex. L.1873; amd. Sec. 503, p. 173, 
L. 1877; re-en. Sec. 503, 1st Div. Rev. Stat. 
1879; re-en. Sec. 516, 1st Div. Comp. Stat. 


Financial circumstances which will en- 
able one to sue in forma pauperis, see note 
in.6 A. LL... 1281. 


9810. State, etc., need not pay in advance. The state or a county, or 
any subdivision thereof, or any officer when prosecuting or defending an 
action on behalf of the state or county, or subdivision thereof, is not re- 
quired to pay or deposit any fee or amount to or with any officer during 
the prosecution or defense of an action. No officer so prosecuting or de- 
fending shall be taxed with costs or damages, but such costs or damages, 
if any, shall be taxed to the state or county, as the case may be. 


Related sections: 9815, 9829, 12331. Stat. 1871; re-en. Sec. 504, p. 173, L. 1877; 
History: Ap. p. Sec. 564, p. 150, Cod. re-en. Sec. 504, 1st Div. Rev. Stat. 1879; 
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re-en. Sec. 517, 1st Div. Comp. Stat. 1887; 
en. Sec. 1874, C. Civ. Proc. 1895; re-en. Sec. 
7177, Rev. C. 1907. 


Where the attorney-general, conducting 
a proceeding on behalf of the state; de- 
manded of the court stenographer a tran- 
script of his notes taken therein, it was 
the stenographer’s ministerial duty to de- 
liver them without demanding his fees in 
advance. State ex rel. Donovan v. Led- 
widge, 27 Mont. 197, 203, 70 Pac. 511. 

In view of this section, which contem- 


COSTS AND DISBURSEMENTS. 


[9811-9815 


plates that, whenever a public officer sues 
or is being sued in his official capacity, he 
cannot be held personally responsible for 
the costs, but that the state or subdivi- 
sion thereof represented by him shall bear 
the burden, it would seem that the county 
represented by respondent judge in a spe- 
cial proceeding before the supreme court 
is properly chargeable with the costs upon 
judgment in favor of relator. State ex 
rel. Loundagin v. Tattan, 56 Mont. 211, 
215, 181 Pac. 984. 


9811. Prepayment of fees. Each party to a civil action is required to 
pay the fees fixed by law for the performance of any service or duty by 
any officer of such court, at the instance of such party at the time such 
service is rendered, except in the case hereinbefore mentioned; and no 
such officer is required to perform such service or duty unless the fees 
fixed therefor are, on demand, first paid or tendered. 


History: En. Sec. 565, p. 150, Cod. Stat. re-en. Sec. 518, 1st Div. Comp. Stat. 1887; 
1871; re-en. Sec. 505, p. 173, L. 1877;  re-en. Sec. 1875, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 505, 1st Div. Rev. Stat. 1879; Sec. 7178, Rev. C. 1907. 


9812. Clerk or sheriff may have execution for costs. In all cases, 
after final judgment, the clerk or sheriff may make out a bill of costs 
against the party incurring them, and if not paid within twenty days after 
demand, execution may issue in the name of the parties to the action for 


the benefit of the clerk or sheriff. 


History: Ap. p. Sec. 10, p. 51, L. 1874; 
re-en. Sec. 814, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 520, 1st Div. Comp. Stat. 1887; 


% 


en. Sec. 1876, C. Civ. Proc. 1895; re-en. 
Sec. 7179, Rev. C. 1907. 


9813. Officer’s fees must be itemized. No fees of any officer shall 
be payable until an itemized account of the same, signed by the officer, 
shall be presented to the person liable therefor. 


History: Ap. p. Sec. 11, p. 52, L. 1874; 
re-en. Sec. 815, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 521, 1st Div. Comp. Stat. 1887; 


9814. Costs when state a party. 


en. Sec. 1877, C. Civ. Proc. 1895; re-en. 
Sec. 7180, Rev. C. 1907. 


When the state is a party, and costs 


are awarded against it, they must be paid out of the state treasury. 


History: En. Sec. 1878, C. Civ. Proc. 
1895; re-en. Sec. 7181, Rev. C. 1907. Cal. 
©. Civ. Proc. Sec. 1038. 


Liability of state or federal government 
for costs, see notes in 8 Ann. Cas. 398; 
2 eS WM ee ee 


9815. Costs when county a party. When a county is a party, and 
costs are awarded against it, they must be paid out of the county treasury. 


Related sections: 9810, 9829. 

History: En. Sec. 1879, C. Civ. Proc. 
1895; re-en. Sec. 7182, Rev. C. 1907. Cal. 
©. Civ. Proc. Sec. 1039. 


Cited or applied as section 1879, Code 


of Civil Procedure, in State ex rel. Baker 
v. District Court, 24 Mont. 425, 426, 62 
Pac. 688. 


Liability of county for costs, see note 
in Ann, Cas. 1914B, 892. 
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CHAPTER 64. 
GENERAL PROVISIONS. 


Section 9816. Scire Facias Abolished. 


Papers Without the Title of the Action, or With Defective 


State Not Required to Give Bonds When State Is a Party. 
Surety on Appeal Substituted to Rights of Judgment Creditor. 


to Be Made Once a Week. 


Scire facias abolished. The writ of scire facias is abolished. 


re-en. Sec. 1890, C. Civ. Proc. 1895; re-en. 
Sec. 7183, Rev. C. 1907. Cal. C. Civ. Proc. 


9817. Lost Papers—How Supplied. 
9818. 
Title, May Be Valid. 
9819. Successive Actions on the Same Contract, ete. 
9820. Consolidation of Several Actions Into One. 
9821. Actions—When Deemed Pending. 
9822. The Clerk Must Keep a Register of Actions. 
9823. Extension of Time, 
9824. Actions Against a Sheriff for Official Acts. 
9825. Undertaking Mentioned in This Code, Requisites of. 
9826. Corporations as Sureties. 
9827. Justification of Sureties. 
9828. Oath in Behalf of Corporation. 
9829. 
9830. 
9831. Deposit Instead of Undertaking. 
9832. No Charge for Copies. 
9833. Publication of Order, etce., 
9816. 
History: En. Sec. 397, p. 148, L. 1877; 
re-en. Sec. 397, lst Div. Rev. Stat. 1879; 
re-en. Sec. 410, lst Div. Comp. Stat 1887; Sec. 802. 


9817. Lost papers—How supplied» If an original pleading or paper 
be lost, the court may authorize a copy thereof to be filed and used instead 


of the original. 


History: En. Sec. 1891, C. Civ. Proc. 1895; re-en. Sec. 7184, Rev. C. 1907. Cal. 


C. Civ. Proc. Sec. 1045. 


9818. Papers without the title of the action, or with defective title, 


may be valid. An affidavit, notice, or other paper, without the title of the 
action or proceeding in which it is made, or with a defective title, is as 
valid and effectual for any purpose as if duly entitled, if it intelligibly 


refer to such action or proceeding. 


History: En. Sec. 424, p. 129, Bannack 
Stat.; re-en. Sec. 502, p. 233, L. 1867; 
re-en. Sec. 579, p. 153, Cod. Stat. 1871; 
re-en. Sec. 520, p. 177, L. 1877; re-en. Sec. 
520, 1st Div. Rev. Stat. 1879; re-en. Sec. 
537, 1st Div. Comp. Stat. 1887; re-en. Sec. 
1892, C. Civ. Proc. 1895; re-en. Sec. 7185, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1046. 


A notice of appeal from a decision of 
the board of medical examiners, sufficient 
in other respects, is effectual, though en- 
titled, “In the matter of the application 
of (the appellant) for a certificate from 
the board of medical examiners to prac- 


t 


9819. Successive actions on the same contract, etc. 


tice medicine and surgery.” State ex rel. 
Riddell v. District Court, 27 Mont. 103, 
106, 69 Pac. 710. 

If the affidavit for an attachment bears 
the title of the action and was filed as a 
part of the record at the time the com- 
plaint was filed, it is sufficiently identified; 
it intelligibly refers to the action or pro- 
ceeding, within the meaning of this sec- 
tion, although, if the plaintiff had asked 
leave in the court below to amend it, the 
amendment would have been allowed as a 
matter of course. Union Bank & Trust 
Co. v. Himmelbauer, 56 Mont. 82, 93, 181 
Pac. 332. 


Successive actions 


may be maintained upon the same contract or transaction, whenever, after 
the former action, a new cause of action arises therefrom. 


History: Sec. 7186, Rev. C..1907. «Cal. 
C. Civ. Proc. Sec. 1047. 


Note:—Sections 9819 and 9820 were en- 
acted as sections 426 and 427, p. 130, Ban- 
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nack Statutes; re-enacted as sections 496 
and 497, p. 232, Laws of 1867; re-enacted as 
sections 20 and 21, p. 30, Codifted Statutes 
1871; repealed as section 674, p. 215, Laws 
of 1877; re-enacted as sections 1893 and 
1894, Code of Civil Procedure 1895; re- 
enacted as sections 7186 and 7187, Revised 
Codes 1907. 


9820. Consolidation of several actions into one. 


GENERAL PROVISIONS. 


[9820-9822 


Breach of contract to pay wages as 
authorizing successive actions, see note in 
6 Ann. Cas. 64. 

Right to successive actions in case of 
continuing nuisance, see note in L. R. A. 
1916, 1011, 

Separate actions for separate statements 
of same libel or slander, right to maintain, 
see notes in Ann. Cas. 1917A, 200; L. R. A. 
1916A, 1077. 


Whenever two or 


more actions are pending at one time between the same parties and in the 
same court, upon causes of action which might have been joined, the court 
may order the actions to be consolidated. 


History: .Sec. 7187, Rev. C. 1907. See 
also history of Sec. 9819. Cal. C. Civ. 
Proc. Sec. 1048. 


The purpose of this section is to compel 
a party having different causes of action 
against another, which might be joined in 
one suit, to include such causes of action 
in one suit, so as not to vex the defend- 
ant with several suits and place the burden 
of extra costs upon him. MHandley v. 
Sprinkle, 31 Mont. 57, 63, 77 Pac. 296, 3 
Ann. Cas. 531. 

The effect of consolidation is to join all 
causes of action in one suit, the complaint 
in which should be the same as if the 
plaintiff had joined all causes of action 
alleged in the original suits in one action, 


and the judgment must settle all the issues 
involved. Handley v. Sprinkle, 31 Mont. 
DOs? aes 200; a Ann, Oas, 531. 

The legality of the consolidation of ac- 
tions will not be reviewed by the supreme 
court unless excepted to at the time and 
brought to the supreme court by the party 
excepting. Handley v. Sprinkle, 31 Mont. 
Ov, 04.47 Fac. 296, 3: Ann, *Cas. 531. 

Cited or applied as section 1894, Code 
of Civil Procedure in Mares v. Dillon, 30 
Mont. 117. 137,75 Pac.) 963, 


Consolidation of actions, see note in 58 
Am. Dec. 508. 

Different classes of cases susceptible of 
consolidation, see note in Ann, Cas. 1913E, 
1058. 


9821. Actions—When deemed pending. An action is deemed to be 
pending from the time of its commencement until its final determination 
upon appeal, or until the time for appeal has passed, unless the judgment 


is sooner satisfied. 


History: En. Sec. 1895, C. Civ. Proc. 
1895; re-en. Sec. 7188, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1049. 


Where a complaint shows that a former 
action between the same parties and for 
the same cause is before the supreme 
court undetermined on appeal, the first 


action is deemed to be pending, and a. 


demurrer to the complaint is properly sus- 
tained. The action is between the same 
parties where it appears from the com- 
plaint that the defendant in the action 
is the successor in interest of the defend- 
ant in the’ former action. Wetzstein v. 
Boston & M. C. C. & 8. M. Co., 28 Mont. 
451, 454, 72 Pac. 865. 

Though a judgment is defined in section 
9313 as the final determination of the 
rights of the parties, the action must be 


9822. The clerk must keep a register of actions. 
among the records of the court a register of actions. 


regarded as still pending, within the 
meaning of this section, until the happen- 
ing of one or more of the events enumer- 
ated therein. Peterson v. City of Butte, 
44 Mont. 129, 133, 120 Pace. 231. 

Cited or applied as section 1895, Code 
of Civil Procedure, in Boston & M. Oe.% 
& S. M. Co. v. Montana O. P. Co., 26 Mont. 
146, 151, 66 Pac. 752; Bordeaux v. Bor- 
deaux, 26 Mont. 533, 534, 69 Pac. 103: 
Boucher vy. Barsalou, 27 Mont. 99, 101, 69 
Pac. 555; Bordeaux v. Bordeaux, 29 Mont. 
478, 481. 7) Pac, 3593) as section 7188, 
Revised ‘Codes, in Clark v. Oregon Short 
Line R. R. Co., 38. Mont. 177, 186, 09. Par. 
298. 


When action is pending, 
Ann. Cas. 
1007. 


see notes in 
1912A, 843; Ann. Cas. 1914D, 


The clerk must keep 
He must enter 
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therein the title of the action, with brief notes under it, from time to time, 
of all papers filed and proceedings had therein. 


History: En. Sec. 499, p. 233, L. 1867; 534, 1st Div. Comp. Stat. 1887; re-en. Sec. 
re-en. Sec. 576, p. 153, Cod. Stat. 1871; 1896, C. Civ. Proc. 1895; re-en. Sec. 7189, 
re-en. Sec. 517, p. 176, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1052. 
517, 1st Div. Rev. Stat. 1879; re-en. Sec. 


9823. Extension of time. When an-act to be done, as provided in this 
code, relates to the pleadings in the action, or the undertakings to be filed, 
or the justification of sureties, or the preparation of statements, or of bills 
of exceptions, or of amendments thereto, or to the service of notices other 
than of appeal, the time allowed by this code may be extended, upon good 
cause shown, by the court in which the action is pending, or a judge 
thereof; but such extension shall not exceed ninety days without the 


eonsent of the adverse party. 


Related section: 9187. : 

History: En. Sec. 1897, C. Civ. Proc. 
1895; amd. Sec. 1, Ch. 27, L. 1903; re-en. 
Sec. 7190, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1054. 


Where, by stipulation of counsel, the 
time for the preparation and service of a 
statement on motion for a new trial had 
been extended for ninety days, the dis- 
trict court had power to grant a further 
extension, without the consent of the 
adverse party, and upon good cause 
shown, within the limit of ninety days 
prescribed by this section, and service 
made during the time so granted by the 
court was timely. Nord v. Boston & M. 
Cc. C. & S. M. Co., 33 Mont. 464, 469, 84 
Pac, 11167 80. Pac.047, 

The constitutionality of a statute that 
attempts to give a court power to extend 
time will not be considered by the su- 
preme court on appeal unless the neces- 
sity of passing upon that question is urgent 
and imperative. Sanden v. Northern Pa- 


9824. Actions against a sheriff 


cific Ry.. Co., 39 Mont. 209, 211, 102 Pace. 
145. 

The time for presenting a bill of excep- 
tions for settlement cannot be extended 
for a period of time exceeding ninety days 
without the consent of the adverse party. 
Canning v. Fried, 48 Mont. 560, 562, 139 
Pac. 448. See, also, Kirk v. Smith, 49 
Mont. 196, 197, 141 Pac. 149. 

Where the district court granted exten- 
sions of time for the preparation of a 
bill of exceptions upon motion for new 
trial, amounting in all to ninety-four 
days, without the consent of the adverse 
party, contrary to the express provision of 
this section, which limits such extensions 
to ninety days, it lost jurisdiction to de- 
termine the motion. Evans y. Oregon 
Short Line R. R. Co., 51 Mont. 107, 111,: 
149 Pae. 715. 


Cited or applied as section 1897, Code of 
Civil Procedure, before amendment, in 
State v. Landry, 29 Mont. 218, 221, 74 Pae. 
418. 


for official acts. If an action be 


brought against a sheriff for an act done by virtue of his office, and he 
give written notice thereof to the sureties on any bond of indemnity re- 
ceived by him, the judgment recovered therein shall be conclusive evidence 
of his right to recover against such sureties, and the court may, on motion, 
upon notice of five days, order judgment to be entered up against them 
for the amount so recovered, including costs. 


Related section: 10562. 
History: En. Sec. 431, p. 130, Bannack 
Stat.; re-en. Sec. 591, p. 156, Cod. Stat. 


about two months, turned it over to his 
successor, who sold it, and thereupon the 
owners of the property sued the sheriff 


1871; re-en. Sec. 516, p. 176, L. 1877; and his successor for its conversion, of — 
re-en. Sec. 516, 1st Div. Rev. Stat. 1879; which action the sureties on an indem- 
re-en. Sec. 533, 1st Div. Comp. Stat. 1887; nity bond to the sheriff were duly notified, - 
amd. Sec. 1898, C. Civ. Proc. 1895; re-en. and they came in and defended the suit, 
Sec. 7191, Rev. C. 1907. Cal. C. Civ. Proc. judgment being rendered against the de- 


Sec. 1055. fendants, and the amount thereof being 
collected from the sheriff, the judgment in 
question was sufficient evidence of the 


sheriff’s right to recover against the sure- 
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Where a sheriff seized property in an. 
attachment suit, and, after holding it 
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ties the sum paid by him on the judgment. 
Tuttle v. Hardenberg, 15 Mont. 219, 224, 
38 Pac. 1070. 


Cited or applied as section 7191, Revised 
Codes, in Gehlert v. Quinn, 38 Mont. 1, 4, 
98 Pac. 369. 


9825. Undertaking mentioned in this code, requisites of. In all cases 
where an undertaking with sureties is required by the provisions of this 
code, the officer taking the same must require the sureties to accompany 
it with an affidavit that they are residents and householders or freeholders 
within the state, and are each worth the sum specified in the undertaking, 
over and above all their just debts and habilities, exclusive of property 
exempt from execution; but when the amount specified in the undertaking 
exceeds three thousand dollars, and there are more than two sureties 
thereon, they may state in their affidavits that they are severally worth 
amounts less than that expressed in the undertaking, if the whole amount 
be equivalent to that of two sufficient sureties. 


History: Ap. p. Sec. 433, p. 131, Ban- 
nack Stat.; re-en. Sec. 593, p. 157, Cod. 


Stat. 1871; re-en. Sec. 523, p. 177, L. 1877; © 


Te-en. Sec. 523, lst Div. Rev. Stat. 1879; 


en. Sec. 1899, C. Civ. Proc. 1895; re-en. 
Sec. 7192, Rev. C. 1907. 


Cited or applied as section 1899, Code of 
Civil Procedure, in King v. Elling, 24 


re-en. Sec. 540, lst Div. Comp. Stat. 1887; Mont. 470, 473, 62 Pac. 783. 

9826. Corporations as sureties. In all cases where an undertaking or 
bond, with any number of sureties, is authorized or required by any pro- 
vision of the code, or any law of this state, any corporation with a paid 
up capital of not less than one hundred thousand dollars, incorporated 
under the laws of this state for the purpose of making, guaranteeing, or 
becoming a surety upon bonds or undertakings required or authorized by 
law, may become and shall be accepted as security or as a sole and suf- 
ficient security upon such undertaking or bond, and such corporate surety 
shall be subject to all liabilities and entitled to all the rights of natural 
persons as such sureties; provided, that whenever the liabilities of any 
such corporation shall exceed its assets, the state auditor shall require the 
deficiency to be paid up in sixty days, and if it is not so paid up, then he 
shall issue a certificate, showing the extcnt of such deficiency, and he shall 
publish the same once a week for three weeks in a daily paper published 
in the town or city wherein the principal office of such corporation is, and 
until such deficiency is paid up such company shall not be accepted on any 
bond; in estimating the condition of any such company, the state auditor 
shall allow as assets only such as are allowed under existing laws at the 
time, and shall charge as liabilities, in addition to eighty per cent. of the 
capital stock, all outstanding indebtedness of the company, and the pre- 
mium reserved equal to fifty per centum of the premiums charged by said 
company on all risks then in force. 


History: En. Sec. 1, p. 70, L. 1893; 
re-en. Sec. 1900, C. Civ. Proc. 1895; re-en. 
Sec. 7193, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1056. 


A surety company which is insolvent can 
execute an undertaking on appeal, in the 
absence of an action for making up de- 
ficiency in its assets. The failure of a 
surety to an undertaking to justify on 


9827. Justification of sureties. 


exceptions to his sufficiency, or even his 
insolvency, furnishes no ground for the 
dismissal of the appeal. King v. Elling, 
24 Mont. 470, 482, 62 Pac. 783. 


Constitutionality of statutes authoriz- 
ing corporations to become sureties upon 
bonds required by law, see notes in 2 Ann. 
Cas. 487; 48 L. R. A. 589. 


In all cases where an undertaking or 


bond is authorized or required by any law of this state, the officer taking 
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the same must, except in the case of such corporation as is mentioned in 
the next preceding section, require the sureties to accompany it with an 
affidavit that they are each responsible and householders or freeholders 
within the state, and are each worth the sum specified in the undertaking 
or bond, over and above all their just debts and liabilities, exclusive of 
property exempt from execution. But when the amount specified in the 
undertaking: or bond exceeds three thousand dollars, and there are more 
than two sureties, they may state in their affidavits that they are severally | 
worth amounts less than the amount specified in the undertaking or bond, 
if the whole amount be equivalent to that of two sufficient sureties. Any 
corporation such as is mentioned in the next preceding section may become 
one of such sureties. No such corporation shall be accepted in any case 
as a surety whenever its liabilities exceed its BE as ascertained in the 
manner provided in the preceding section. 


History: Hn. Sec. 2, p. 70, L. 1893; 
re-en. Sec. 1901, C. Civ. Proc. 1895; re-en. 
Sec. 7195, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1057. 


pellee’s right to test the responsibility of 
the sureties. Bush v. Baker, 46 Mont. 535, 
545, 129 Pac. 550. 

Cited or applied as section 1901, Code of 
Civil Procedure, in King v. Elling, 24 
Mont. 470, 474, 62 Pac. 783; First Nat. 
Bank v. Gebo, 46 Mont. 263, 266, 127 Pac. 
463. 


The appeal becomes effective upon the 
filing of an undertaking, accompanied by 
the required aftidavits, subject to the ap- 


9828. Oath in behalf of corporation. In all matters where a corpora- 
tion is authorized to act as trustee, guardian, executor, administrator, or 
in any fiduciary capacity, and an oath of office is required, it shall be com- 
petent for an officer of such corporation to take the required oath for and 
on behalf of his corporation, and such corporation shall thereby become 
amenable to the laws relating to individuals in like matters, so far as such 
laws may be applied to a corporation. 


History: En. Sec. 1, Ch. 15, L. 1905; re-en. Sec. 7194, Rev. C. 1907. 


9829. State not required to give bonds when state is a party. In any 
civil action or proceeding wherein the state or county or a municipal cor- 
poration, or any officer in his official capacity on behalf of the state, a 
county, city, or town, is a party plaintiff or defendant, no bond, undertak- 
ing, or security can be required of the state, county, municipal corporation, 
or town, or any officer thereof; but on complying with the other provisions 
of this code the state, county, municipal corporation, or town, or any 
officer thereof acting in his official capacity, has the same rights, remedies, 
and benefits as if the bond, undertaking, or security were given and 
approved as required by this code. The board of trustees of any school 
district is entitled to the benefit of this section. 


Related sections: 9810, 9815. 

History: En. Sec. 1902, C. Civ. Proc. 
1895; re-en. Sec, 7196, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1058. 


On appeal from an adverse judgment in 
an action against the mayor of a city in 
his official capacity, he is not, under this 
section, required to furnish an undertak- 
ing. State ex rel. Dwyer v. Duncan, 49 
Mont. 54, 56, 140 Pac. 95. 


Under this section, the board of exam- 
iners for nurses, being a public office and 
its members public officers, is relieved 
from filing a bond on appeal from a judg- 
ment compelling it, by writ of mandate, to 
recommend to the governor an applicant 
for certification as a registered nurse. 
State ex rel. Scollard v. Board of Exam- 
iners, 52 Mont. 91, 95, 156 Pac. 124. 
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9830. Surety on appeal substituted to rights of judgment creditor. 
Whenever any surety on an undertaking on appeal, executed to stay pro- 
ceedings upon a money judgment, pays the judgment, either with or 
without action, after its affirmation by the appellate court, he is sub- 
stituted to the rights of the judgment creditor, and is entitled to control, 
enforce, and satisfy such judgment, in all respects as if he had recovered 
the same. 


History: En. Sec. 1903, C. Civ. Proc. 1895; re-en. Sec. 7197, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1059. 


9831. Deposit instead of undertaking. In all cases where an under- 
taking or bond with sureties is required by the provisions of this code, the 
plaintiff or defendant may deposit with the clerk of the court or jvstice 
of the peace or police judge, as the case may be, a sum of money equal to 
the amount required by the undertaking or bond, which shall be taken as 
security in the place thereof. At any time such deposit may be withdrawn 
by the party making it, upon giving the undertaking with sufficient 
sureties as required by law, approved by the clerk or justice or judge, 
upon notice to the adverse party or his attorney, who may object to the 
sufficiency of the sureties in the same manner as though the undertaking 
were filed in the first instance. 


History: En. Sec. 1904, C. Civ. Proc. What may be deposited as money in 
1895; re-en. Sec. 7198, Rev. C. 1907. lieu of written undertaking in legal pro- 
ceedings, see note in Ann. Cas. 19120, 356. 


9832. No charge for copies. In all cases where copies of pleadings, 
affidavits, or other papers are to be served, neither the sheriff nor clerk 
shall charge or receive a fee for making such copies, when the same are 
furnished to such officer by the party to the action or his attorney. 


History: En. Sec. 1905, C. Civ. Proc. Cited or applied as section 7199, Revised 
1895; re-en. Sec. 7199, Rev. C. 1907. Codes, in Coleman v. Northern Pacific Ry. 
Co., 41 Mont. 128, 125, 108 Pac. 582. 


9833. Publication of order, etc., to be made once a week. Where not 
otherwise expressly prescribed by law, all rules, orders, and decrees of 
court, summons, and notices of all kinds, whether given by any court, 
judge, or clerk thereof, or by any other officer, board, or commission, 
which by the laws of this state are required to be published in any news- 
paper, shall be published once a week during the time prescribed by law 
for publication thereof, whether such publication be made in a weekly, 
semiweekly, triweekly, or daily newspaper. 


History: En. Sec. 1, Ch. 104, L. 1917. tion once per week for certain number of 


Construction of requirement of publica- weeks, see note in Ann. Cas, 1917B, 209. 
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SPECIAL PROCEEDINGS OF A CIVIL NATURE—Chap. 1 to 65. 
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Writs oF Review, MAnpatsE, AND PROHIBITION, Chap. 2 to 5. 

SUMMARY PROCEEDINGS, Chap. 6 to 9. 
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PROBATE PROCEEDINGS, Chap. 19 to 57. 
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SPECIAL PROCEEDINGS—PRELIMINARY PROVISIONS, Chap. 1. 
Chapter 1. Preliminary Provisions. 


Writs ofr Review, MANDATE, AND PROHIBITION, Chap. 2 to 5. 
Chapter 2. Writ of Review. 

3. Writ of Mandate. 

4. Writ of Prohibition. 

5. Issuance of Writs and Rules of Practice and Appeals. 


SuMMARY PROCEEDINGS, Chap. 6 to 9. 
Chapter 6. Confession of Judgment Without Action. 
7. Submission of Controversies Without Action. 
8. Discharge of Persons Imprisoned on Civil Process. 
9. Summary Proceedings for Obtaining Possession of Real Prop- 
erty—Forcible Entry and Unlawful Detainer. 


ENFORCEMENT OF Liens, Chap. 10. | 
Chapter 10. Reference to Civil Code Governing. 


ContTEempts, Chap. 11. 
Chapter 11. Contempts. 


VOLUNTARY DISSOLUTION OF CORPORATIONS, Chap. 12 and 138. 
Chapter 12. Dissolution of Corporations by the District Court. 
13. Dissolution of Corporations by Act of Directors. 


Eminent Domatn, Chap. 14. ; 
Chapter 14. Eminent Domain. 
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.ESCHEATED Estates, Chap. 15. 
Chapter 15. Escheated Estates. 


CHANGE oF Name, Chap. 16. 
Chapter 16. Change of Names—Of Persons—Of Watercourses. 


ARBITRATION, Chap. 17. 
Chapter 17. Submission to ‘Arbitration. 


SoLE TRADER, Chap. 18. 
Chapter 18. Sole Trader. 


PROBATE PROCEEDINGS, Chap. 19 to 57. 
GUARDIAN AND Warp, Chap. 58 to 63. 


PROTECTION OF DEPENDENT AND NEGLECTED CHILDREN, Chap. 64: and 65. 


CHAPTER 1. 
PRELIMINARY PROVISIONS. 


Section 9834. Parties—How Designated. 
9835. Judgment and Order Same Meaning as in Civil Actions. 


9834. Parties—How designated. The party prosecuting a special pro- 
eeeding may be known as the plaintiff, and the adverse party as the de- 


fendant. 


History: En. Sec. 1930, C. Civ. Proc. Cited or applied as section 1930, Code of 
1895; re-en. Sec. 7200, Rev. C. 1907. Cal. Civil Procedure, in State ex rel. Heinze v. 
C. Civ. Proc. Sec. 1063. District Court, 28 Mont. 227, 233, 72 Pac. 

613. 


9835. Judgment and order same meaning as in civil actions. A judg- 
ment in a special proceeding is the final determination of the rights of the 
parties therein. The definitions of a motion and an order in a civil action 


are applicable to similar acts in a special proceeding. 
History: En. Sec. 1931, C. Civ. Proc. 1895; re-en. Sec. 7201, Rev. C. 1907. Cal, 
C. Civ. Proc. Sec. 1064. 


CHAPTER 2. 


WRIT OF REVIEW. 


Section 9836. Writ of Review Defined. 
9837. When and by What Courts Granted. 
9838. Application for—How Made. 
; 9839. The Writ to Be Directed to the Inferior Tribunal, ete. 
- 9840. Contents of the Writ. 
9841. Proceedings in Inferior Court May Be Stayed, or Not. 
9842. Service of the Writ. 
9843. The Review Under the Writ, Extent of. 
9844. A Defective Return of the Writ May Be Perfected. 
9845. Copy of Judgment Must Be Sent to the Inferior Tribunal. 


9846. Judgment-Rolls. 
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9836. Writ of review defined. The writ of certiorari may be denom- 


inated the writ of review. 


History: Sec. 7202, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1067. 


Note.—Except for historical changes 
noted in next section, sections 9836 to 
9845 were enacted as sections 371 to 380, 
pp. 121 and 122, Bannack Statutes; re- 
enacted as sections 430 to 439, pp. 222 and 
223, Laws of 1867; re-enacted as sections 
506 to 515, pp. 139 and 140, Codified 
Statutes 1871; re-enacted as sections 436 
to 545, pp. 179 to 181, Laws of 1877; re- 


enacted as sections 536 to 545, First Divi- 
sion Revised Statutes 1879; re-enacted as 
sections 554 to 563, First Division Com- 
piled Statutes 1887; re-enacted as sections 
1940 to 1949, Code of Civil Procedure 1895; 
re-enacted as sections 7202 to 7211, Re- 
vised Codes 1907. 


For text treatment of “Certiorari,” or 
writ of review, see 4 Cal. Jur. 1015 and 5 
R. C. L. 249. 


9837. When and by what courts granted. <A writ of review may be 
granted by the supreme court (and in proceedings for contempt, in the 
district court, by any justice of the supreme court), or by the district 
court, or any judge thereof, when an inferior tribunal, board, or officer, 
exercising judicial functions, has exceeded the jurisdiction of such tribunal, 
board, or officer, and there is no appeal, nor, in the judgment of the court, 
any plain, speedy, and adequate remedy. 


History: Sec. 7203, Rev. C. 1907. See 
also history of Sec. 9836. Cal. C. Civ. Proc. 
Sec. 1068. 


Note.—‘Designation of courts authorized 
to grant writ” was changed by section 
1941, Code of Civil Procedure 1895; re- 
enacted as section 7203, Revised Codes 
1907. 


The writ of certiorari is peculiarly in- 
applicable to use in aid of appellate juris- 
diction, and cannot be lawfully issued in 
cases where error may be reached by ap- 
peal. In re MacKnight, 11 Mont. 126, 133, 
27 Pac. 336, 28 Am. St. Rep. 451. 

An order for payment of counsel fees 
and alimony in an action for divorce being 
an appealable order, certiorari will not lie 
to review the action of the lower court in 
committing defendant for contempt in re- 
fusing to obey such order. In re Finkel- 
stein, 13 Mont. 425, 427, 34 Pac. 847. 

Where it appears by the return to a 
writ of certiorari issued by the supreme 
court to a justice of the peace, that the 
relator had applied to the district court 
for a similar writ, and that the case had 
been heard and a judgment entered quash- 
ing the writ, the writ issued from the 
supreme court will be dismissed, since the 
relator’s proper remedy is by appeal from 
the judgment of the district court. State 
ex rel. Shing v. Lenahan, 17 Mont. 518, 519, 
43 Pac. 712. 

Where a board of county commissioners 
decides whether a petition presented to 
them for the submission of the removal of 
the county seat to the electors of the coun- 
ty is signed by a sufficient number to 
require them to submit the question to an 
election, it exercises judicial functions, 


within the meaning of this section. State 
ex rel. Buck v. Board of Commrs., 21 Mont. 
469, 474, 54 Pac. 939. 


On certiorari to determine the propriety 
of the appointment of a receiver, the court 
cannot consider the weight of the evi- 
dence and the propriety of such appoint- 
ment, but the review is limited to ¢eter- 
mining whether the court has regularly 
pursued its authority. State ex rel. B. & 
M. ©. C. & 8. M. Co. v. District Court, 22 
Mont. 241, 244, 56 Pace 281. 


The only way open to a party to have 
reviewed an order of a justice of the peace 
committing him to jail, in default of se- 
curity to keep the peace, is by means of 
the review allowed under the writ of cer- 
tiorari. State ex rel. Jackson v. Kennie, 
24 Mont. 45, 52, 60 Pac. 589. 


Where the court had jurisdiction of the 
subject-matter and of the parties, its ac- 
tion in refusing an injunction and dismiss- 
ing the action cannot be reviewed by cer- 
tiorari, since the remedy can only be em. . 
ployed to determine whether a tribunal 
has exceeded its authority. The writ can- 
not be used for the purpose of correcting 
errors committed in the exercise of juris- 
diction. State ex rel. King v. District 
Court, 24 Mont. 494, 498, 62 Pac. 820. 


That the writ of certiorari may be suc- 
cessfully invoked under this section, it is 
indispensable that it appear (1) that the 
inferior court, tribunal, board, or officer, 
the validity of whose action is questioned, 
has exceeded its or his jurisdiction; (2) 
that there is no appeal; and (3) that there 
is no plain, speedy, or adequate remedy 
other than certiorari. State ex rel. King 
v. District Court, 24 Mont. 494, 499, 62 
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Pac. 820; State ex rel. Whiteside v. Dis- 
trict Court, 24 Mont. 539, 553, 63 Pac. 395; 
State ex rel. Weinstein Co. v. District 
Court, 28 Mont. 445, 449, 76 Pac. 1134; 
State ex rel. Davis v. District Court, 29 
Mont. 153, 155, 74 Pac. 200; State ex rel. 
Grissom, v. Justice Court, 31 Mont. 258, 
263, 78 Pac. 498; State ex rel. Furnish v. 
Mullendore, 53 Mont. 109, 112, 161 Pac. 
949; State ex rel. Prato v. District Court, 
55 Mont. 560, 566, 179 Pac. 497. 


If there is either an appeal, or a plain, 

speedy, and adequate remedy, certiorari 
does not lie; if the order or judgment is 
not appealable, but there is any plain, 
speedy, and adequate remedy other than 
certiorari, the writ does not lie; the rem- 
edy by appeal need not be speedy or ade- 
quate. State ex rel. King v. District 
Court, 24 Mont. 494, 499, 62 Pac. 820; 
State ex rel. Davis v. District Court, 29 
Mont. 153, 156, 74 Pac. 200. 


Where a witness, who was committed by 
a notary public, was discharged under a 
writ of habeas corpus issued by the dis- 
trict court of the district wherein the 
commitment was made, the supreme court 
has no power, under a writ of certiorari, 
to review the action of the district court, 
since the district court had authority to 
make the discharge, and was acting within 
the bounds of its appropriate jurisdiction. 
State ex rel. Whiteside v. District Court, 
24 Mont. 539, 553, 63 Pac. 395. 

The remedy upon certiorari is one uni- 
formly classed as an extraordinary rem- 
edy, and can only be resorted to in the 
class of cases to which it is applicable— 
when there is no appeal, nor any plain, 
speedy, or adequate remedy in the ordi- 
nary course at law. State ex rel. Reynolds 
v. Laurendeau, 27 Mont. 522, 525, 71 Pace. 
754. 

Where a justice of the peace overruled a 
motion to vacate a default judgment, the 
judgment could not be reviewed by cer- 
tiorari. State ex rel. Reynolds v. Lauren- 
deau, 27 Mont. 522, 525, 71 Pac. 754. 

Prior to the decision in State ex, rel. 
King v. District Court, 24 Mont. 494, 62 
Pac. 820, writs of certiorari were issued by 
the supreme court, though the party had 
an appeal, where it was apparent that the 
appeal was not wholly adequate, or where 
the proceeding by certiorari was more 
expeditious: or convenient. The construc- 
tion thus given to this section was clearly 
erroneous, and was changed by the deci- 
sion in that case. Subsequent to that de- 
cision the doctrine announced theremn has 
been adhered to. State ex rel. Davis v. 


District Court, 29 Mont. 153, 156, 74 Pac. — 


200. 

This section applies to quasi judicial 
bodies as well as to courts and judicial 
officers strictly so called. State ex rel. 


WRIT OF 
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Jacobson v. Board of County Commrs, 47 
Mont. 531, 535, 134 Pac. 291. 

Certiorari lies to review the actions of 
boards of county commissioners taken with 
reference to the creation of new counties, 
they being required, in such proceedings, 
to act as quasi judicial tribunals. State 
ex rel. Jacobson v. Board of County 
Commrs., 47 Mont. 531, 536, 134 Pac. 291. 


The power to fill a vacancy in the office 
of county commissioner residing in the dis- 
trict by a judge of the district where the 
vacancy occurs being ministerial and not 
judicial, certiorari does not le to annul an 
order filling a vacancy deemed by the 
judge to exist in that office in a newly 
created county because of the alleged un- 
constitutionality of the act under which 
the office was filled by election, and be- 
cause the incumbent was holding two 
offices regarded by him as incompatible. 
State ex rel. Dowen v. District Court, 50 
Mont. 249, 252, 146 Pac. 467. 


Error committed by a board of commis- 
sioners appointed to adjust the indebted- 
ness between an old and a newly created 
county, though a function judicial in char- 
acter, in taking bridges into consideration 
as county property, constitutes error with- 
in jurisdiction not correctible by cer- 
tiorari, even though provision is not made 
for an appeal or some other mode of re- 
view of the board’s action. State ex rel. 
Furnish v. Mullendore, 53 Mont. 109, 112, 
164: Pac. 949. 


Inasmuch as an appeal does not lie from 
a judgment summarily entered against the 
sureties on a bail bond, and there is not 
any other plain, speedy, and adequate 
remedy, certiorari lies to annul it. State 
ex rel. Van v. District Court, 54 Mont. 577, 
579, 172 Pac. 540. 


The fact that either the state or the 
claimant may appeal from the judgment 
rendered in a proceeding under the en- 
forcement act of 1917, relative to searches, 
seizures, and forfeitures of intoxicating 
liquors, precludes relief under this section 
by certiorari. State ex rel. Prato v. Dis- 
trict Court, 55 Mont. 560, 566, 179 Pac. 
497. 

Cited or applied as section 1941, Code of 
Civil Procedure, in State ex rel. Allen v. 
Napton, 24 Mont. 450, 455, 62 Pac. 686; 
State ex rel. Mont. C. Ry. Co. v. District 
Court, 32 Mont. 37, 45, 79 Pac. 546; as 
section 7203, Revised Codes, in State ex 
rel. Lane v. District Court, 51 Mont. 503, 
508, 154 Pac. 200, L. R. A. 1916E, 1079. 


When writ of certiorari issues and what 
questions reviewable, see notes in 12 Am. 
Dec. 531; 40 A. S. R. 29. 

Exceptions to the rule that certiorari 
will not lie where there is an appeal, see 
note in 50 L. R. A. 787. 
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9838. Application for—How made. The application must be made on 
affidavit by the party beneficially interested, and the court may require a 
notice of the application to be given to the adverse party, or may grant 
an order to show cause why it should not be allowed, or may grant the 


writ without notice. 


History: Sec. 7204, Rev. C. 1907. See 
also history of Sec. 9836. Cal. C. Civ. Proc. 
Sec. 1069. 


An order of the district court directing 
the payment by a special administrator of 
an indebtedness of the estate is without 
jurisdiction and reviewable on certiorari, 
and such administrator is a party bene- 
ficially interested in an application to 
review such order. State ex rel. Bartlett 
v. District Court, 18 Mont. 481, 486, 46 
Pac.+ 209: 

This section does not require that affi- 
ant’s interest shall be distinguishable from 
the mass of the community, when the mat- 
ter is brought to be reviewed affects the 
people generally, and the object of the 
writ is to inquire into the performance of 
a duty owing to the public. State ex rel. 
Buck v. Board of Commrs., 21 Mont. 469, 
473, 54 Pac. 939. See, also, Buck v. Fitz- 
gerald, 21 Mont. 482, 483, 54 Pac. 942; 
Milligan v. City of Miles City, 51 Mont. 
374, 382, 153 Pac. 276, L. R. A. 1916C, 395; 
Poe v. Sheridan County, 52 Mont. 279, 291, 
157 Pac. 185. 

The fact that one is an agent or attor- 
ney of a party beneficially interested in 
an application for certiorari does not at- 


9839. The writ to be directed to the inferior tribunal, etc. 


tract to him the beneficial interest of his 
principal, so as to enable him to make the 
application. State ex rel. Allen v. Nap- 
ton, 24 Mont. 450, 453, 62 Pac. 686. 

This section should be construed as 
meaning that the application for certiorari 
should be made by the party beneficially 
interested, but that the affidavit in support 
thereof might be made by any one con- 
versant with the facts. State ex rel. Allen 
v. Napton, 24 Mont. 450, 454, 62 Pac. 686. 


The affidavit for a writ of review be- 
comes functus officio when the writ is 
issued. It is not a pleading, and its aver- 
ments cannot be traversed by any other 
pleading. State ex rel. First Trust & Sav. 
Bank v. District Court, 50 Mont. 259, 261, 
146 Pac. 539. 

Where the petition, or affidavit, con- 
tains only statements of conclusions, and 
does not allege the facts from which those 
conclusions are drawn, the court is without 
jurisdiction to issue the writ. State v. 
Jackson, 58 Mont. 90, 98, 190 Pac. 295. 


Motion to quash or demurrer is the 
proper method to determine the sufficiency 
of a petition or affidavit for a writ of cer- 
tiorari. State v. Jackson, 58 Mont. 96, 
190 Pac. 295. 


The writ 


may be directed to the inferior tribunal, board, or officer, or to any other 
person having the custody of the record or proceedings to be certified. 
When directed to a tribunal, the clerk, if there be one, must return the 


writ with the transcript required. 


History: Sec. 7205, Rev. C. 1907. See 
also history of Sec. 9836. Cal. C. Civ. Proc. 
Sec. 1070. 


Since this section makes it the duty of 
the clerk of the court to return the tran- 
script required by the writ to the court 
out of which the writ is issued, the outlay 
incident to the carriage of the return, 
maps, ete., should be ultimately borne by 
the party whose fault occasioned the ex- 
pense. State ex rel. King v. District 
Court, 25 Mont..1, 3, 63 Pac. 402. 

Where the order sought to be annulled 
by certiorari was made by the district 
court, and not by its judge, a writ directed 
to the judge will be quashed, upon motion. 


9840. Contents of the writ. 


State ex rel. Healy v. District Court, 26 
Mont. 224, 225, 67 Pac. 470. See, also, 
State ex rel. Grissom v. Justice Court, 31 
Mont. 258, 261, 78 Pac. 498. 

As the return in certiorari running to a 
court must be made by its clerk, as pro- 
vided in this section, an answer to the 
averments of relator’s affidavit, filed by 
the judge of the court as his ‘‘return,” was 
not such and had no place in the proceed- 
ings. State ex rel. First Trust & Sav. Bank 
v. District Court, 50 Mont. 259, 261, 146 
Pac. 539. 

Cited or applied as section 1943, Code of 
Civil Procedure, in State ex rel. Baker v. 
District Court, 24 Mont. 425, 427, 62 Pac. 
688. ° 


The writ of review must command the 


party to whom it is directed to certify fully to the court issuing the writ, 
at a specified time and place, a transcript of the record and proceedings 
(describing or referring to them with convenient certainty), that the same 
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may be reviewed by the court, and requiring the party, in the meantime, 
to desist from further proceedings in the matter to be reviewed. 


History: Sec. 7206, Rev. C. 1907. See 
also history of Sec. 9836. Cal. C. Civ. Proc. 
Sec. 1071. 


Note.—See State ex rel. Sell v. District 
Court, 52 Mont. 457, 158 Pac. 1018, for 
reference to history of this section. 


It is the duty of a court, upon whom a 
writ of certiorari has been duly served, to 
certify up the record without alteration 
as it is at the time that the writ was 
served, otherwise, without reference to 
any express stay, there may be contempt 
in not obeying the writ. In re Harney, 29 
Mont. 370, 372, 74 Pac. 1080. 

An appeal from a judgment of the dis- 
trict court on a writ of review to a jus- 
tice of the peace brings up for review only 
such questions as appear on the judgment- 
roll, and other papers are not before the 
court. State ex rel. Grissom v. Justice 
Court, 31 Mont. 258, 261, 78 Pac. 498. 

By its terms, the writ of review com- 
mands the party to whom it is directed to 
certify to the court issuing the writ “a 


transcript of the records and _ proceed- 
ings,’ so far as necessary to obtain the 
review sought. Recitals, denials, affirma- 
tive allegations, or matters not copied 
from the records, or matters copied from 
the records but not called for by the writ, 
are out of place in the return, and do not 
constitute any part of it. State ex rel. 
Sell v. District Court, 52 Mont. 457, 458, 
158 Pac. 1018. 

Upon certiorari, the judgment for a di- 
rect contempt is the only record, and a 
certified copy of it constitutes the full re- 
turn to be made to the appellate court in 
obedience to the writ, and it cannot be sup- 
plemented by evidence or by facts certi- 
fied up in the return by the judge. State 
ex rel. Rankin v. District Court, 58 Mont. 
276, 291, 191 Pac. 772. 

Cited or applied as section 7206, Revised 
Codes, in State ex rel. First Trust & Sav. 
Bank v. District Court, 50 Mont. 259, 261, 
146 Pac. 539; State v. Jackson, 58 Mont. 
90, 100, 190 Pac. 295. 


9841. Proceedings in inferior court may be stayed, or not. If a stay 


of proceedings be not intended, the words requiring the stay must be 
omitted from the writ; these words may be inserted or omitted, in the 
sound discretion of the court or judge; but if omitted, the power of the 


inferior court or officer is not suspended, or the proceedings stayed. 


History: Sec. 7207, Rev. C. 1907. See 
also history of Sec. 9836. Cal. C. Civ. Proc. 
Sec. 1072. 


A judge of a district court is not guilty 
of contempt in altering an order after he 


has been served with a writ of review from 
the supreme court directing that “all pro- 
ceedings under said order be stayed,” the 
stay being by its terms limited to the en- 
forcement of the order. In re Harney, 29 
Mont. 370, 372, 74 Pac. 1080. 


9842. Service of the writ. The writ must be served in the manner as 
a summons in civil action, except when otherwise expressly directed by 


the court or judge. 


History: Sec. 7208, Rev. C. 1907. 
Sec. 1078. 


See also history of Sec. 9836. Cal. C. Civ. Proc. 


9843. The review under the writ, extent of. The review upon this 
writ cannot be extended further than to determine whether the inferior 
tribunal, board, or officer has regularly pursued the authority of such 


tribunal, board, or officer. 


History: Sec. 7209, Rev. C. 1907. See 
also history of Sec. 9836. Cal. C. Civ. Proc. 
Sec. 1074. 


Upon an application to review the ac- 
tion of a district judge, the supreme court 
is limited in its inquiry to the questions 
as to whether the application is properly 
made, and, if so, whether the district judge 
exceeded his jurisdiction. State ex rel. 
Murphy v. District Court, 10 Mont. 401, 
405, 25 Pac. 1053; State ex rel. Congdon 


v. District Court, 10 Mont. 456, 459, 26 
Pac, 182; In re Ming, 15 Mont. 79, 90, 38 
Pac. 228; State ex rel. Independent Dist. 
Tel. Co. v. District Court, 15. Mont. 324, 
331, 39 Pac. 316, 48 Am. St. Rep. 682, 27 
L. R. A. 392; State ex rel. King v. Dis- 
trict Court, 24 Mont. 494, 498, 62 Pace. 820. 

The affidavit for a writ of certiorari 
was insufficient where the petition for the 
removal of a county seat bore the re- 
quired number of names, and recited that 
the signers were qualified, since, in the 
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absence of an objection and of fraud, 
which did not appear, it indicated that the 
board of commissioners had regularly pur- 
sued its authority, and by this section the 
review on a writ of certiorari was to de- 
termine whether they had or not. State 
ex rel Buck v. Board of Commrs., 21 Mont. 
469, 475, 54 Pac. 939. 

The only questions that can be pre- 
sented for determination to the reviewing 
court must appear affirmatively from the 
face of the record. State ex rel. First 
Trust & Sav. Bank v. District Court, 50 
Mont. 259, 261, 146 Pac. 539. 

Where the action in which a writ of at- 
tachment was issued belonged to the class 
in which it could issue, and the regularity 
of the proceedings to obtain it were not 
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attacked, the justice of the peace issuing 
it had no jurisdiction to discharge it, and 
his order doing so was subject to correc- 
tion upon certiorari proceedings. State ex 
rel. Malin-Yates Co. v. Justice of Peace: 
Court, 51 Mont. 133, 140, 149 Pac. 709. 

The writ cannot be used to correct errors 
committed in the exercise of jurisdiction. 
State ex rel. Griffiths v. Mayor of City of 
Butte, 57 Mont. 368, 188 Pac. 367. 

Cited or applied as section 1947, Code of 
Civil Procedure, in State ex rel. Boston & 
M. C. C. & 8S. M. Co. v. District Court, 22 
Mont. 241, 244, 56 Pac. 281; State ex rel. 
Grissom v. Justice Court, 31 Mont. 258, 261, 
78 Pac. 498; State ex rel. Cotter v. Dis- 
trict Court, 34 Mont. 303, 305, 87 Pac. 614. 


9844. A defective return of the writ may be perfected—Hearing and 


judgment. If the return of the writ be defective, the court or judge may 
order a further return to be made. When a full return has been made, 
the court or judge must hear the parties, or such of them as may attend 
for that purpose, and may thereupon give judgment, either affirming or 


annulling, or modifying the proceedings below. 


History: Sec. 7210, Rev. C. 1907. See 
also history of Sec. 9836. Cal. C. Civ. Proc. 
Sec. 1075. 


The office of the writ of certiorari is to 
annul, modify, or affirm the action of an 
inferior tribunal; it cannot supply defects 
or restrain excesses. 
nish v. Mullendore, 53 Mont. 109, 114, 161 
Pac. 949. 


9845. Copy of judgment must be sent to the inferior tribunal. 


State ex rel. Fur- 


Cited or applied as section 1948, Code of 
Civil Procedure, in State ex rel. Jackson v. 
Kennie, 24 Mont. 45, 57, 60 Pac. 589; 
State ex rel. Boston & M. Co. v. District 
Court, 27 Mont. 441, 447, 71 Pac. 602, 94 
Am. St. Rep. 831; State ex rel. Grissom v. 
Justice Court, 31 Mont. 258, 261, 78 Pac. 
498, 


A copy 


of the judgment, signed by the clerk, must be transmitted to the inferior 
tribunal, board, or officer having the custody of the record or proceeding 


certified upon. 


History: 
Sec. 1076. 


9846. Judgment-roll. 


Sec. 7211, Rev. C. 1907. See also history of Sec. 9863. Cal. C. Civ. Proc. 


A copy of the judgment, signed by the clerk, 


entered upon or attached to the writ and return, constitutes the judgment- 


roll. 


History: En. Sec. 440, p. 223, L. 1867; 
re-en. Sec. 516, p. 140, Cod. Stat. 1871; 
re-en. Sec. 546, p. 181, L. 1877; re-en. Sec. 
546, lst Div. Rev. Stat. 1879; re-en. Sec. 
564, lst Div. Comp. Stat. 1887; re-en. Sec. 
1950, C. Civ. Proc. 1895; re-en. Sec. 7212, 
Rev. GC. 1907. Cal. C. Civ. Proc. Sec. 1077. 


Cited or applied as section 1950, Code of 
Civil Procedure, in State ex rel. Grissom v. 
Justice Court, 31 Mont. 258, 261, 78 Pac. 
498; Thornton-Thomas Co. v. Bretherton, 
32 Mont. 80, 92, 80 Pae. 10. 


CHAPTER 3. 
WRIT OF MANDATE. 


Section 9847. Mandate Defined. 


9848. When and by What Court Issued. 

9849. Writ—When and Upon What to Issue. 

9850. Must Be Either Alternative or Peremptory—Substance. 
9851. 


If the Application Be Without Notice, the Alternative Writ May Issue; 


Otherwise, the Peremptory—Notice and Default. 
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The Adverse Party May Answer Under Oath. 
If an Essential Question of Fact Is Raised, the Court May Order a 


The Applicant May Demur to the Answer or Contradict It by Proof. 


Procedure Upon Failure to Give Notice of or Denial of Motion for 


If No Answer Be Made, or If the Answer Raise No Material Issue 


of Fact, the Hearing Must Be Before the Court. 


If the Applicant Succeed, He May Have Damages, Costs, and a Per- 


9852. 
9853. 

Jury Trial. 
9854. 
9855. Motion for New Trial—Where Made. 
9856. 

New Trial. 
9857. 
9858. 

emptory Mandate. 
9859. Service of the Writ. 
9860. 


Penalty for Disobedience to the Writ. 


9847. Mandate defined. The writ of mandamus may be denominated 


a writ of mandate. 


History: En. Sec. 382, p. 122, Bannack 
Stat.; re-en. Sec. 441, p. 224, L. 1867; re-en. 
Sec. 517, p. 141, Cod. Stat. 1871; re-en. Sec. 
547, p. 181, L. 1877; re-en. Sec. 547, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 565, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1960, C. 
Civ. Proc. 1895; re-en. Sec. 7213, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1084. 


Mandamus is not a civil action, and the 
statute of Anne is not in force in this 
jurisdiction. Chumasero v. Potts, 2 Mont. 
242, 264; Territory ex rel. Tanner v. Potts, 
3 Mont. 364, 366; Bailey v. Edwards, 47 
Mont. 363, 371, 133 Pac. 1095. 


The statute with respect to mandamus, 
or the “‘writ of mandate,” as it is called, 
assimilates such a proceeding, in respect 
of pleading and practice, to the ordinary 
civil action. Greeley v. Cascade County, 
22 Mont. 580, 589, 57 Pac. 274. 

Cited or applied as section 547, First Di- 
vision Revised Statutes 1879, in Territory 
ex rel. Yellowstone County, 6 Mont. 147, 
151 OP aes OL: 


For text treatment of ‘Mandamus,’ see 
Cal. Jur. and 18 R. C. L. 78, 

What is writ of mandate and when al- 
lowable, see note in 89 Am. Dee. 728. 


9848. When and by what court issued. It may be issued by the su- 
preme court or the district court, or any judge of the district court, to any 
inferior tribunal, corporation, board, or person, to compel the performance 
of an act which the law specially enjoins as a duty resulting from an office, 
trust, or station; or to compel the admission of a party to the use and 
enjoyment of a right or office to which he is entitled, and from which 
he is unlawfully precluded by such inferior tribunal, corporation, board, 


or person. 


History: En. Sec. 383, p. 122, Bannack 
Stat.; amd. Sec. 442, p. 224, L. 1867; re-en. 
Sec. 518, p. 141, Cod. Stat. 1871; re-en. Sec. 
548, p. 181, L. 1877; re-en. Sec. 548, ist 
Div. Rev. Stat. 1879; re-en. Sec. 566, 1st 
Div. Comp. Stat. 1887; amd. Sec. 1961, C. 
Civ. Proc. 1895; re-en. Sec. 7214, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1085. 


Where an officer’s duty is a simple, de- 
fined duty, purely ministerial, arising un- 
der circumstances admitted or proved to 
exist, and imposed by law, and he refuses 
performance in advance of the time fixed 
by law therefor, mandamus will at once 
lie to compel a performance at the proper 
time; and the court will not wait to de- 
termine whether or not he should perform 
until some future time when litigation 
arose, and when it was too late to re- 
quire the performance of the defined duty. 
State ex rel. Lloyd v. Rotwitt, 15 Mont. 
29, 36, 37 Pac. 845. 

Mandamus was the remedy to compel a 
city to levy a special tax to pay ascer- 


tained water rentals due under a valid 
contract for a water supply, the city hav- 
ing repudiated the contract. A command 
in the writ that the city levy sufficient 
taxes to pay the rentals due, and those 
that will become due for the remaining six 
months of the year, is proper. State ex 
rel. Great Falls W. W. Co. v. Great Falls 
City Council, 19 Mont. 518, 538, 49 Pac. 15. 


Mandamus les to compel the court sten- 


ographer to write out and file a list of the 


objections, rulings, and exceptions occur- 
ring on the trial of a cause. State ex rel. 
Kranich v. Supple, 22 Mont. 184, 189, 56 
Pace. 20. 

An ordinance granting a street railway 
company the right to construct and oper- 
ate lines in certain streets, and providing 
that, if the company shall not construct 
and operate a certain portion of the line 
within a certain time, the right shall be 
forfeited, as to the parts where the fail- 
ure occurs, does not impose on the com- 
pany the duty to continue the operation 
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of any portion of the line, and mandamus 
cannot issue to compel it to do so. State 
ex rel. Knight v. Helena Power & Light 
Co., 22 Mont. 391, 393, 56 Pac. 685, 44 
L. R. A. 692. 

If it is necessary that two justices of 
the supreme court should concur in the 
issuance of an alternative writ of man- 
damus, where the application is made to 
two justices, and the order directing the 
clerk to issue the writ is signed by only 
one of them, the other concurring, the writ 
is properly issued. State ex rel. Lambert 
v. Coad, 23 Mont. 131, 135, 57 Pac. 1092. 


The writ of mandate should go when- 
ever there is no speedy or adequate rem- 
edy in the ordinary course of law, and the 
person seeking it is entitled to have the 
defendant perform a clear legal duty. 
Raleigh v. District Court, 24 Mont. 306, 
314, 61 Pac. 991, 81 Am. St. Rep. 431; 
State ex rel. Bean v. Lyons, 37 Mont. 354, 
365, 96 Pac. 922; State ex rel. Stuewe v. 
Hindson, 44 Mont. 429, 438, 120 Pac. 485; 
State ex rel. Furnish v. Mullendore, 53 
Mont. 109, 116, 161 Pac. 949. 


Mandamus does not lie to control the 
discretion lodged in a board of county 
commissioners in the matter of awarding 
a public contract, but where fraud has 
entered into the transaction, it cannot be 
said that discretion has been exercised, 
and the writ is available to compel the 
board to act. State ex rel. R. M. F. Co. v. 
Toole, 26 Mont. 22, 29, 66 Pac. 496, 91 Am. 
St. Rep. 386, 55 L. R. A. 644; State ex rel. 
Stuewe v. Hindson, 44 Mont. 429, 436, 120 
Pac. 485. 

To obtain the aid of a court by man- 
damus, relator must establish a clear legal 
right in himself to the relief prayed for, 
and a violation of duty by the person or 
officer sought to be coerced. State ex rel. 
Beach v. District Court, 29 Mont. 265, 269, 
74 Pac. 498; State ex rel. Cutts v. Hart, 
56 Mont. 571, 578, 185 Pac. 769, 7 A. L. R. 
1678. 

Mandamus lies only to compel the per- 
formance of a clear legal-duty. State ex 
rel. Breen v. Toole, 32 Mont. 4, 10, 79 Pace. 
403; State ex rel. Donlan v. Board of 
Commrs., 49 Mont. 517, 522, 143 Pac. 984; 
State ex rel. Boulware v. Porter, 55 Mont. 
471, 475, 178 Pac. 832. 

Where, after defendant’s motion for 
judgment on the pleadings had been ar- 
gued and submitted, the court dismissed 
the action without prejudice on plaintiff’s 
motion, mandamus will le to require the 
court to reinstate the cause and determine 
defendant’s motion. State ex rel. Mont. C. 
Ry. Co. v. District Court, 32 Mont. 37, 45, 
79 Pac, 546. 

A telephone company, having the abso- 
lute right to use the streets of a city for 
‘the erection of its poles and construction 
of its lines, subject only to such reason- 
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able regulations by the city as to where in 
the streets the poles and other appliances 
should be placed, cannot compel the city 
by mandamus to designate the streets, 
avenues, and alleys upon which to place 
its necessary appliances. State ex rel. 
Rocky Mt. Bell Tel. Co. v. Mayor, ete., of 
Red Lodge, 33 Mont. 345, 346, 83 Pac. 642. 


Where a criminal cause is removed from 
one county to another for trial, it is the 
duty of the county to which it is trans- 
ferred to furnish a prosecuting officer, and 
mandamus will not issue to compel the 
county from which the change of venue 
was had to pay special counsel appointed 
by the court to represent the state. State 
v. Lewis & Clark. County, 34 Mont, 351, 
354, 86 Pac. 419. 


When it becomes the sherit’s duty to de- 
liver possession of the property in con- 
troversy to the plaintiff, in an action of 
claim and delivery, the performance of 
that duty may be compelled by mandamus. 
State ex rel. Johnson v. Collins, 41 Mont. 
526, 530, 110 Pac. 526. 

Mandamus lies to reinstate an officer or 
employee who has been discharged in vio- 
lation of the civil service laws. State ex 
rel. Driffill v. City of Anaconda, 41 Mont. 
577, 581, 111 Pac. 345. 


When the petition for the removal of a 
county seat is signed by a majority of the 
ad valorem taxpayers of the county, all 
of the signers being qualified voters, it is 
the ministerial duty of the board of com- 
missioners to act upon the petition and 
submit the question of removal to a vote; 
and, if it declines to act, mandamus lies 
to compel it to act. State ex rel. String- 
fellow v. Board of Commrs., 42 Mont. 62, 
79, 111 Pac. 144. See, also, State ex rel. 
Arthurs v. Board of Commrs., 44 Mont. 51, 
71, 118 Pac. 804. 


Mandamus lies to compel action, but not 
to control discretion. State ex rel. Stuewe 
v. Hindson, 44 Mont. 429, 436, 120 Pac. 
485; State ex rel. Scollard v. Board of Ex- 
aminers, 52 Mont. 91, 98, 156 Pac. 124. 


The character of the duty measures the 
extent of the relief which can be afforded 
by mandamus. State ex rel. Stuewe v. 
Hindson, 44 Mont. 429, 438, 120 Pac. 485. 

Where the affidavit for the writ of man- 
damus does not disclose a clear legal duty 
on the part of a board of county commis- 
sioners to issue warrants in a certain 


* amount in payment of a bridge voluntar- 


ily erected by relator upon a public high- 
way, a demurrer for want of substance is 
properly sustained. State ex rel. Donlan 
v. Board of Commrs., 49 Mont. 517, 522, 
143 Pac. 984. 

The writ of mandate will not issue to 
compel the doing of an idle or useless 
thing, but only to compel the performance 
of a clear legal duty. State ex rel. Cul- 
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bertson Ferry Co. v. District Court, 49 
Mont. 595, 596, 144 Pac. 159. 

The question whether state lands lying 
within three miles of the limits of a 
city or town shall be leased or sold, being 
one addressed to the sound discretion of 
the state board of land commissioners, 
mandamus does not lie to compel such 
board to entertain an application to lease. 


State ex rel. Gibson v. Stewart, 50 Mont. . 


404, 407, 147 Pac. 276. 

Mandamus is the proper remedy to com- 
pel commissioners appointed to adjust 
county indebtedness between an old and a 
new county to reassemble and correctly 
. apportion such indebtedness; the fact of 
their adjournment being immaterial. State 
ex rel, Furnish v. Mullendore, 53 Mont. 
109, 116, 161 Pac. 949. 

Unless an act, performance of which by 
a board of county commissioners is sought 
to be compelled by mandamus, is one which 
the law specifically enjoins upon it as a 


9849. Writ—When and upon what to issue. 


MANDATE. 


[9849 


duty resulting from the office, the writ 
does not lie. State ex rel. Koefod v. 
Board of Commrs., 56 Mont. 355, 358, 185 
Pac. 147. 

In a proceeding by mandamus against 
the state treasurer to compel that official 
to pay a member of the legislature the 
compensation due him by law, the peti- 
tioner must show a legal right in himself 
to the relief prayed for, and a violation of 
his duty on the part of the state treasurer, 
and the court has nothing to do in such a 
proceeding with the question of a quantum 
meruit for the value of the services ren- 
dered by the petitioner. State ex rel. Cutts 
v. Hart, 56 Mont. 571, 578, 185 Pac. 769, 
TOAL Lie. 1678. 

Cited or applied as section 566, First Di- 
vision Compiled Statutes 1887, in State v. 
First Judicial District, 16 Mont. 274, 40 
Pac. 600; as section 7214, Revised Codes, 
in City of Butte v. Montana Ind. Tel. Co., 
50 Mont. 574, 579, 148 Pac. 384. 


The writ must be issued 


in all cases where there is not a plain, speedy, and adequate remedy in the 
ordinary course of law. It must be issued upon affidavit, on the applica- 
tion of the party beneficially interested. 


History: Sec. 7215, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1086. 


Note.—Sections 9849 to 9851 were en- 
acted as sections 384 to 386, p. 123, Ban- 
nack Statutes; re-enacted as sections 443 
to 445, p. 224, Laws of 1867; re-enacted as 
sections 519 to 521, pp. 141 and 142, Codi- 
fied Statutes 1871; re-enacted as sections 
549 to 551, pp. 181 and 182, Laws of 1887; 
re-enacted as sections 549 to 551, First 
Division Revised Statutes 1879; re-enacted 
as sections 567 to 569, First Division Com- 
piled Statutes 1887; amended as sections 
1962 to 1964, Code of Civil Procedure 
1895; re-enacted.as sections 7215 to 7217, 
Revised Codes of 1907. 


An elector of the state is beneficially 
interested in legal proceedings to compel 
its officers to perform their duties, and is 
the proper party to apply for the writ of 
mandate to secure this result. Chumasero 
v. Potts, 2 Mont. 242, 254. See, also, 
State ex rel. Buck v. Board of Commrs,., 21 
Mont. 469, 474, 54 Pac. 939; State ex rel. 
Stuewe v. Hindson, 44 Mont. 429, 438, 120 
Pac. 485; Milligan v. City of Miles City, 
51 Mont. 374, 382, 153 Pac. 276, L. R. A. 
1916C, 395; Poe v. Sheridan County, 52 
Mont. 279, 291, 157 Pac. 185; Hill v. Rae, 
52 Mont. 378, 380, 158 Pac. 826, Ann. Cas. 
1917E, 210; L. R. A. 1917A, 495. 

Mandamus will not lie to compel the 
board of medical examiners to issue a cer- 
tificate to practice medicine to an appli- 
cant whose demand has been refused, 
where the statute creating such board has 
provided a plain, speedy, and adequate 


remedy at law in such case in an appeal 
to the district court. State ex rel. Nar- 
cross v. Board of Medical Examiners, 10 
Mont. 162, 165, 25 Pac. 440. 


Mandamus may be granted when neither 
appeal nor other proceeding in the ordinary 
course of law affords a plain, speedy, and 
adequate remedy. State ex rel. King v. 
District Court, 24 Mont. 494, 500, 62 Pac. 
820. 

Mandamus, like injunction, is an emer- 
gency writ, and its purpose is to furnish 
a speedy remedy for some apparent wrong. 
The writ will not be issued to compel the 
performance of an act which would be 
useless, ineffectual, or unavailing as a 
remedy, and may be refused if long delay 
or laches in making the application ap- 
pears, and there is no showing to explain 
or excuse its existence. State ex rel. Beach 
v. District Court, 29 Mont. 265, 272, 74 
Pac. 498. See, also, State ex rel. Bailey v. 
Edwards, 40 Mont. 313, 319, 106 Pac. 703; 
State ex rel. Bennetts v. Duncan, 47 Mont. 
447, 451, 133 Pac. 109. 


Mandamus is the proper remedy to com- 
pel the district court to dismiss a case 
against a defaulted defendant where a 
long time has elapsed without the default 
having been demanded or entered. State 
ex rel. Stiefel v. District Court, 37 Mont. 
298, 305, 96 Pac. 337. 


Mandamus is the proper remedy to re- 
quire the trustees of a school district to 
determine the location of a site for a 
schoolhouse, where they arbitrarily re- 
move a school to a site selected by them- 
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selves, without consulting the electors. 
State ex rel. Bean v. Lyons, 37 Mont. 354, 
365, 96 Pac. 922. 

A resident and taxpayer of a _ school 
district, who sought by mandamus to com- 
pel a school board to submit the question 
of the removal of a school to the electors 
of the district, was a party beneficially 
interested, within the meaning of this sec- 
tion, and entitled to make the application 
for the writ. State ex rel. Bean v. Lyons, 
37 Mont. 354, 365, 96 Pac. 922. 


9850. Must be either alternative or peremptory—Substance. 
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Mandamus may not be invoked to cor- 
rect a judgment entered by the district 
court, or where the remedy by appeal is 
plain, speedy, and adequate. State ex rel. 
Centennial Brewing Co. v. District Court, 
47 Mont. 547, 548, 133 Pac. 679. 

Cited or applied as section 1962, Code of 
Civil Procedure, in State ex rel. Great 
Falls W. W. Co. v. Great Falls City Coun- 
cil, 19 Mont. 518, 538, 49 Pac. 15% State 
ex rel. Mont. C. Ry. Co. v. District Court, 
32 Mont. 37, 45, 79 Pac. 546. 


The writ 


may be either alternative or peremptory. The alternative writ must state 
generally the allegation against the party to whom it is directed, and com- 
mand such party, immediately after the receipt of the writ, or at some 
other specified time, to do the act required to be performed, or to show 
cause before the court, at a specified time and place, why he has not done 


so. The peremptory writ must be in a similar form, except that the words 
requiring the party to show cause why he has not done as commanded 
must be omitted, and a return day inserted. 


History: Sec. 7216, Rev. C. 1907. See 
also history of Sec. 9849. Cal. C. Civ. Proc. 
Sec. 1087. 


An alternative writ of mandate which 
states generally the acts which the parties 
have omitted to do, and which they are 
required to perform, is sufficient under 
this section. State ex rel. Leech v. Board 
of Canvassers, 13 Mont. 23, 28, 31 Pac. 879. 

The sufficiency of the affidavit on which 
an alternative writ of mandate is based 
may be tested by a motion to quash the 
writ; and such motion performs the same 
office as a general demurrer, and brings the 
law of the case before the court. State 
ex rel. State Pub. Co. v. Hogan, 22 Mont. 
384, 388, 56 Pac. 818. 


This section contemplates that, after 
service of a peremptory writ of mandate, 
a return shall be made by the party upon 
whom the writ is served; and while the 
code does not specify what the return 
shall contain, the general rule is that it 
should contain a certificate of compliance, 
unless something impossible or unlawful 
is commanded, or such a change of condi- 
tions has taken place as to make compli- 
ance improper, in which ease the facts 
should be stated. State ex rel. Edwards v. 
District Court, 41 Mont. 369, 371, 109 Pac. 
434, 


Necessity that peremptory writ conform 
with alternative writ, see note in Ann, 
Cas. 1912D, 671. 


9851. If the application be without notice, the alternative writ may 
issue; otherwise, the peremptory—WNotice and default. When an applica- 
tion to the court or judge is made without notice to the adverse party, and 
the writ be allowed, the alternative must be first issued; but if the applica- 
tion be upon due notice, and the writ be allowed, the peremptory may be 
issued in the first instance. The notice of the application, when given, 
must be at least ten days, or a shorter time, in the discretion of the court 
or judge. The writ cannot be granted by default. The case must be heard 
by the court or judge, whether the adverse party appear or not. 


History: Sec. 7217, Rev. C. 1907. See also history of Sec. 9849. Cal. C. Civ. Proc. 
Sec. 1088. 


9852. The adverse party may answer under oath. On the return of 
the alternative, or the day on which the application for the writ is noticed, 
the party on whom the writ or notice has been served may show cause 
by answer, under oath, made in the same manner as an answer to a com- 
plaint in a civil action. 


History: En. Sec. 387, p. 123, Bannack Sec. 522, p. 142, Cod. Stat. 1871; re-en. Sec. 
Stat.; re-en. Sec. 446, p. 224, L. 1867; re-en. 552, p. 182, L. 1877; re-en. Sec. 552, 1st 
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Div. Rev. Stat. 1879; re-en. Sec. 570, 1st 
Div. Comp. Stat. 1887; amd. Sec. 1965, C. 
Civ. Proc. 1895; re-en. Sec. 7218, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1089. 


This section and section 9859 show a 


proceeding in mandamus is not regarded 
by the legislative assembly as a civil ac- 
tion. Chumasero v. Potts, 2 Mont. 242, 
267; Bailey v. Edwards, 47 Mont. 363, 
371, 1383 Pac. 1095. 


9853. If an essential question of fact is raised, the court may order a 
jury trial. If an answer be made, which raises a question as to a matter 
of fact essential to the determination of the motion, and affecting the sub- 
stantial rights of the parties, and upon the supposed truth of the allegation 
of which the application for the writ is based, the court or judge may, in 
its or his discretion, order the question to be tried before a jury, and post- 
pone the argument until such trial can be had. The question to be tried 
must be distinctly stated in the order for trial. If the proceeding is in the 
district court or before a district judge, the trial must take place as in 
other cases. If a jury be required in the supreme court, a jury must be 
drawn and selected from the jury-boxes of the county in which the seat of 
government is located, and the clerk of the district court of said county 
must place such boxes in the custody of the clerk of the supreme court for 
that purpose. The conduct of the trial shall be the same as in the district 
court, and the clerk of the supreme court shall have the same authority 
to issue process, enter orders and judgments as the district clerk has in 
like cases. The order may also direct the jury to assess any damages 
which the applicant may have sustained, in case they find for him. 


History: Ap. p. Sec. 388, p. 123, Ban- 
mack Stat.; re-en. Sec. 447, p. 224, L. 1867; 
re-en. Sec. 523, p. 142, Cod. Stat. 1871; 
re-en. Sec. 553, p. 182, L. 1877; re-en. Sec. 
553, 1st Div. Rev. Stat. 1879; re-en. Sec. 
byl, ist Diy. Comp. Stat. 1887; en. Sec. 
1966, C. Civ. Proc. 1895; re-en. Sec. 7219, 
Rev. 1907. Cal. C. Civ. Proc. Sec. 1090. 


Any and all of the questions arising in 
a mandamus proceeding, whether of law or 
of fact, may be tried by the court without 
a jury, with or without a _ reference. 
Chumasero v. Potts, 2 Mont. 242, 259; 
Bailey v. Edwards, 47 Mont. 363, 372, 133 
Pac. 1095. 


9854. The applicant may demur to the answer or contradict it by proof. 
‘On the trial the applicant is not precluded by the answer from any valid 
objection to its sufficiency, and may contradict it by proof, either in di- 


rect denial or by way of avoidance. 


History: ~En. Sec. 389, p. 123, Bannack Div. Rev. Stat. 1879; re-en. Sec. 572, 1st 


Stat.; re-en. Sec. 448, p. 224, L. 1867; re-en. 
Sec. 524, p. 142, Cod. Stat. 1871; re-en. Sec. 
554, p. 183, L. 1877; re-en. Sec. 554, 1st 


9855. Motion for new trial—Where made. 


Div. Comp. Stat. 1887; re-en. Sec. 1967, 
C. Civ. Proc. 1895; re-en. Sec. 7220, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 1091. 


The motion for a new trial 


must be made in the court in which the issue of fact is tried. 


History: En. Sec. 555, p. 183, L. 1877; 
re-en. Sec. 555, ist Div. Rev. Stat. 1879; 
re-en. Sec. 573, 1st Div. Comp. Stat. 1887; 


re-en. Sec. 1968, C. Civ. Proc. 1895; re-en. 
Sec. 7221, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1092. 


9856. Procedure upon failure to give notice of or denial of motion for 


new trial. 


If no notice of a motion for a new trial be given, or, if given, 


the motion be denied, the argument must proceed at any time the court or 


judge may direct. 


History: 
‘Civ. Proc. Sec. 1093. 


En. Sec. 1969, C. Civ. Proc. 1895; re-en. Sec. 7222, Rev. C. 1907. 


Cal. C. 
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[Part IV 


9857. If no answer be made, or if the answer raise no material issue 
of fact, the hearing must be before the court. If no answer be made, the 


case must be heard on the papers of the applicant. 


If the answer raises 


only questions of law, or puts in issue immaterial statements, not affecting 
the substantial right of the parties, the court or judge must proceed to 
hear or fix a day for hearing the argument of the ease. 


History: En. Sec. 392, p. 124, Bannack 
Stat.; re-en. Sec. 451, p. 225, L. 1867; re-en. 
Sec. 527, p. 143, Cod. Stat. 1871; amd. Sec. 
557, p. 183, L. 1877; re-en. Sec. 557, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 575, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 1970, 
C. Civ. Proc. 1895; re-en. Sec. 7223, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 1094. 


It is no ground for the refusal of a writ 
of mandate that certain specific facts al- 
leged in the respondent’s answer were not 


denied in the relator’s replication, where 
the pleadings raised the questions of law 
only, and where relator relied upon the 
facts alleged in his affidavit, and expressly 
admitted by respondent’s answer, as 
ground for the relief which he prayed for. 
State ex rel. Thompson v. Kenney, 9 Mont. 
223, 230, 23 Pac. 733. 

Cited or applied as section 1970, Code of 
Civil Procedure, in State ex rel. State Pub. 
Co. v. Hogan, 22 Mont. 384, 389, 56 Pae. 
818, 


9858. If the applicant succeed, he may have damages, costs, and a 


peremptory mandate. 


If judgment be given for the applicant, he may 


recover the damages which he has sustained, as found by the jury, or as 
may be determined by the court or referees, upon a reference to be 
ordered, together with costs; and for such damages and costs an execution 
may issue; and a peremptory mandate must also be awarded without delay. 


History: En. Sec. 393, p. 124, Bannack 
Stat.; re-en. Sec. 452, p. 225, L. 1867; re-en. 
Sec. 528, p. 143, Cod. Stat. 1871; re-en. 
Sec. 558, p. 183, L. 1877; re-en. Sec. 558, 
1st Div. Rev. Stat. 1879; re-en. Sec. 576, 
1st Div. Comp. Stat. 1887; re-en. Sec. 1971, 
C. Civ. Proc. 1895; re-en. Sec. 7224, Rev. 


The damages allowable under this sec* 
tion, in a mandamus proceeding, are such 
as are incidental to the proceeding itself, 
and not those arising out of the transac- 
tion which the writ was invoked to redress. 
Bailey v. Edwards, 47 Mont. 363, 373, 133 
Pac. 1095. 


C. 1907. Cal. C. Civ. Proc. Sec. 1095. 


9859. Service of the writ. The writ must be served in the same 
manner as a summons in a civil action, except when otherwise expressly 
directed by order of the court or judge. Service upon a majority of the 
members of any board or body is service upon the board or body, whether 
at the time of the service the board or body was in session or not. 


History: Ap. p. Sec. 394, p. 124, Ban- OC. Civ. 1895; re-en. Sec. 7225, Rev. C. 1907. 
nack Stat.; re-en. Sec. 453, p. 225, L. 1867; Cal. C. Civ. Proc. Sec. 1096. 
re-en. Sec. 529, p. 143, Cod. Stat. 1871; en. 
Sec. 559, p. 183, L. 1877; re-en. Sec. 559, 
1st Div. Rev. Stat. 1879; re-en. Sec. 577, 
lst Div. Comp. Stat. 1887; re-en. Sec. 1972, 


Cited or applied as section 7225, Revised 
Codes, in Bailey v. Edwards, 47 Mont. 363, 
371. 133 Pac. 1095. 


9860. Penalty for disobedience to the writ. When a peremptory man- 
date has been issued and directed to any inferior tribunal, corporation, 
board, or person, if it appear to the court or judge that any member 
of such tribunal, corporation, or board, or person upon whom the writ has 
been personally served, has, without just excuse, refused or neglected to 
obey the same, the court may, upon motion, impose a fine not exceeding 
one thousand dollars. In case of persistence in a refusal of obedience, the 
court may order the party to be imprisoned until the writ is obeyed, and 
may make any orders necessary and proper for the complete enforcement 
of the writ. 

History: En. Sec. 395, p. 124, Bannack Sec. 530, p. 148, Cod. Stat. 1871; re-en. Sec. 
Stat.; re-en. Sec. 454, p. 225, L. 1867; re-en. 560, p. 183, L. 1877; re-en. Sec. 560, 1st Div. 
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Rev. Stat. 1879; re-en. Sec. 578, 1st Div. 
Comp. Stat. 1887; amd. Sec. 1973, C. Civ. 
Proc. 1895; re-en. Sec. 7226, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 1097. 


WRIT OF PROHIBITION. 


[9861 


Cited or applied as section 1973, Code of 
Civil Procedure, in Greeley v. Cascade 
County, 22 Mont. 580, 589, 57 Pac. 274; 
State ex rel. Brass v. Horn, 36 Mont. 418, 
421, 93 Pac. 351. 


CHAPTER 4. 
WRIT OF PROHIBITION. 


Section 9861. 
9862. 
9863. 
9864. 


Prohibition Defined. 

Where and When Issued. 

Writ May Be Alternative or Peremptory, Form of. 
Certain Provisions of the Preceding Chapter Applicable. 


9861. Prohibition defined. The writ of prohibition is the counterpart 
of the writ of mandate. It arrests the proceedings of any tribunal, cor- 
poration, board, or person, whether exercising functions judicial or min- 
isterial, when such proceedings are without or in excess of the jurisdiction 
of such tribunal, corporation, board, or person. 


‘History: En. Sec. 561, p. 184, L. 1877; 
re-en. Sec. 561, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 579, 1st Div. Comp. Stat. 1887; 
amd. Sec. 1980, C. Civ. Proc. 1895; re-en. 
Sec. 7227, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1102. 


A writ of prohibition will not lie to 
arrest the proceedings of an inferior court 
in the administration of an estate, unless 
it clearly appears that such proceedings 
are without, or in excess of, the jurisdic- 
tion of such inferior court. State ex rel. 
Spalding v. Benton, 12 Mont. 66, 75, 29 
Pac. 425. 

This section, making a writ of prohibi- 
tion “the counterpart of a writ of man- 
date,” does not enlarge the class of cases 
in which the writ may be resorted to in 
view of the clause providing that the writ 
is to arrest the proceedings of any tri- 
bunal which are without, or in excess of, 
jurisdiction. State ex rel. Boston & M. 
Cc. 0. & S. M. Co. v. District Court, 22 
Mont. 220, 231, 56 Pac. 219. 

The character of the writ of prohibi- 
tion is not changed by the code; nor can 
any question be inquired into except that 
of jurisdiction in the proceeding inau- 
gurated by it. It is preventive, rather than 
remedial, and cannot take the place of an 
appeal. State ex. rel. Boston & M. C. C. 
& S. M. Co. v. District Court, 22 Mont. 
220, 231, 56 Pac. 219. 

It seems that, in order to ascertain 
whether a necessity exists for granting a 
writ of prohibition, a superior court is 
not precluded from determining by all 
that appears upon the face of the pro- 
ceedings, and in rare cases even by evi- 
‘dence aliunde the record, whether it is 
clearly apparent that the inferior court is 
about to exceed its jurisdiction. State ex 
rel. Boston & M. C. C. & S. M. Co. v. 
aie Court, 22 Mont. 220, 232, 56 Pac. 


Code Civ. Proc.—28 


On an application for a writ of pro- 
hibition to arrest the proceedings of a dis- 
trict court in a pending suit in equity, it 
will be presumed, in the absence of a 
showing to the contrary, that the court 
will not exceed the limitations of its 
jurisdiction, though it has no jurisdiction 
to grant a part of the relief asked for. 
State ex rel. Boston & M. C. C. & S. M. 
Co. v. District Court, 22 Mont. 220, 238, 
50) Pace219; 

An application for a writ of prohibition 
to prevent a county clerk from printing 
certain names on the official ballot will 
be dismissed on the ground that the su- 
preme court does not have jurisdiction 
under this section to arrest the exercise 
of functions by a mere ministerial officer. 
State ex rel. Scharnikow v. Hogan, 24 
Mont. 379, 382, 62 Pac. 493, 51 L. R. A. 
958. 

If the district court has jurisdiction of 
the subject-matter in controversy, a mis- 
taken exercise of that jurisdiction or of 
its acknowledged powers will not justify 
a resort to the extraordinary remedy by 
prohibition. State ex rel. Heinze v. Dis- 
trict Court, 32 Mont. 394, 399, 80 Pac. 
673. 

The writ of prohibition is to be used 
sparingly for the furtherance of justice, 


‘and to secure order and regularity in the 


inferior tribunals; it arrests proceedings 
of a judicial character when they are 
without or in excess of jurisdiction; but it 
issues only when there is not a plain, 
speedy, and adequate remedy in the ordi- 
nary course of law. State ex rel. Myersick 
v. District Court, 53 Mont. 450, 452, 164 
Pac. 546. 

In considering the question whether the 
district court was without jurisdiction in 
making an order granting alimony and 
suit money to defend against an appeal 
from an order granting alimony and suit 
money, the supreme court may examine, 
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For text treatment of “Prohibition,” 
see Cal. Jur. and 22 R. C. L. 1. 

When writ of prohibition lies, see notes 
in 12 Am. Dec. 604; 18 Am. Dee. 238; 111 
AB. wes 


not only the pleadings but the evidence 
before the lower court, in order to de- 
termine whether the lower court is about 
to exceed its jurisdiction. State ex rel. 
Wooten v. District Court, 57 Mont. 517, 
520, 189 Pac. 233. 


9862. Where and when issued. The same may be issued by the su- 
preme court or the district court, or any district judge, to any inferior 
tribunal, or to a corporation, board, or person, in all cases where there is 
not a plain, speedy, and adequate remedy in the ordinary course of law. 


It is issued upon affidavit on 
interested. 


History: En. Sec. 562, p. 184, L. 1877; 
re-en. Sec. 562, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 580, 1st Div. Comp. Stat. 1887; 
amd. Sec. 1981, C. Civ. Proc. 1895; re-en. 
Sec. 7228, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1103. 


Prohibition may be granted when 
neither appeal nor other proceeding in 
the ordinary course of law affords a plain, 
speedy, and adequate remedy. State ex 
rel. King v. District.Court, 24 Mont. 494, 
500, 62 Pac. 820. 

Prohibition does not lie to prevent fur- 
ther prosecution of an action in a police 
court to punish relator for a violation of 
a city ordinance, alleged by him to be 
void, the remedy by appeal or by writ of 
habeas corpus being thorough and com- 
plete. State ex rel. Browne v. Booher, 43 
Mont. 569, 571, 118 Pac. 271. 


Where immediate injury or mischief 
might follow an attempt to exercise the 
right of appeal in a proceeding in which 
the district court, in alleged excess of 
jurisdiction, is about to enter a decree 
awarding a peremptory writ of mandate, 
the remedy is neither so speedy nor ade- 
quate as to bar the granting of a writ of 
prohibition under this section. State ex 
rel, Marshall v. District Court, 50 Mont. 
289, 292, 146 Pac. 743, Ann. Cas. 1917C, 
164. 

The existence of a remedy by appeal 
is not of itself a bar to a writ of prohibi- 
tion, unless such remedy be plain, speedy, 
and adequate. A remedy is speedy when, 
having in mind the subject-matter in- 
volved, it can be pursued with expedition, 
and without essential detriment to the 
party aggrieved; and it is neither speedy 
nor adequate if its slowness is likely to 
produce immediate injury or mischief. 
State ex rel. Marshall v. District Court, 
50 Mont. 289, 292, 146 Pac. 743, Ann. Cas. 
1917C, 164. 

The right to a writ of prohibition is not, 
like the right to a writ of certiorari, de- 
feated by the existence of the remedy by 
appeal, unless this remedy is plain, speedy, 
and adequate. An application for the 


the application of the person beneficially 


former writ is addressed to the sound dis- 
cretion of the supreme court; and when- 
ever it is made to appear, that under no 
conceivable circumstances can the district 
court render a valid judgment because of 
a lack of jurisdiction, the discretion should 
be exercised in favor of issuing the writ. 
State ex rel. Lane v. District Court, 51 
Mont. 503, 508, 154 Pac. 200, L. R. A. 
1916E, 1079. 


Where the remedy by appeal from an 
order allowing alimony pendente lite, at- 
torney’s fees, and suit money is not ade- 
quate or speedy, the fact that an appeal 
lies is not sufficient reason for denying the 
writ of prohibition against the enforce- 
ment of the order. State ex rel. Wooten 
v. District Court et al., 57 Mont. 517, 189 
Pace. 233. 


Where the court made an order allowing 
alimony and suit money to defendant to 
defend against an appeal from an order 
granting alimony and suit money pendente 
lite, the fact that an appeal lies from the 
first mentioned order will not oust the 
supreme court of.jurisdiction to entertain 
a writ of prohibition restraining the en- 
forcement of such an order, since upon 
each appeal a new order would be made 
and the action would be disposed of on 
its merits. before the appeal could be heard 
and therefore an appeal would not be ade- 
quate or speedy. State ex rel. Wooten 
v. District Court, 57 Mont. 517, 515, 189 
Pac. 233. 


Since the court will look to the allega- 
tions of fact rather than to the legal con- 
clusions that relators are beneficially in- 
terested, in determining whether a writ 
of prohibition should issue, an application 


or affidavit therefor by the mayor of a | 


city whose interest he seeks to protect in 
litigation for the reinstatement of a 
policeman will be held sufficient, without 
stating that he is beneficially interested. 
State v. Jackson, 58 Mont. 90, 93, 190 Pae. 
295. 

Cited or applied as section 7228, Revised 
Codes, in State ex rel. Myersick v. Dis- 
trict Court, 53 Mont, 4050, 452, 164 Pac. 
546, 
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9863. Writ may be alternative or peremptory, form of. The writ 
must be either alternative or peremptory. The alternative writ must state 
generally the allegation against the party to whom it is directed, and 
command such party to desist or refrain from further proceedings in the 
action or matter specified therein, until the further order of the court or 
judge from which it is issued, and to show cause before such court or 
judge, at a specified time and place, why such party should not be abso- 
lutely restrained from any further proceedings in such action or matter. 
The peremptory writ must be in a similar form, except that the words 
requiring the party to show cause why he should not be absolutely re- 
strained, etc., must be omitted, and a return day inserted. 


History: En. Sec. 563, p. 184, L. 1877; re-en. Sec. 1982, C. Civ. Proc. 1895; re-en 
re-en. Sec. 563, 1st Div. Rev. Stat. 1879; Sec. 7229, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 581, lst Div. Comp. Stat. 1887; Sec. 1104. 


9864. Certain provisions of the preceding chapter applicable. The 
provisions of the preceding chapter, except of the four first sections 
thereof, apply to this proceeding. 


History: En. Sec. 564, p. 184, L. 1877; re-en. Sec. 1983, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 564, Ist Div. Rev. Stat. 1879; Sec. 7230, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 582, lst Div. Comp. Stat. 1887; Sec. 1105. 


CHAPTER 5. 
ISSUANCE OF WRITS AND RULES OF PRACTICE AND APPEALS. 


Section 9865. Writs of Review, Mandate, and Prohibition May Issue and Be Heard 
at Chambers. 
9866. Certain Provisions Applicable. 
9867. Same. 


9865. Writs of review, mandate, and prohibition may issue and be 
heard at chambers. Writs of review, mandate, and prohibition, issued by 
the supreme court, or by a district court, or district judge, may, in the 
discretion of the court issuing the writ, be made returnable, and a hearing 


thereon be heard at any time. 


History: En. Sec. 565, p. 185, L. 1877; amd. Sec. 1990, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 565, 1st Div. Rev. Stat. 1879; Sec. 7231, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 583, Ist Div. Comp. Stat. 1887; Sec. 1108. 


9866. Certain provisions applicable. Except as otherwise provided in 
sections 9836 to 9867, the provisions of sections 9008 to 9832 of this code 
are applicable to and constitute the rules of practice in the proceedings 
mentioned in sections 9836 to 9867. 


History: En. Sec. 2000, C. Civ. Proc. 1895; re-en. Sec. 7232, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1109. 


9867. Same. The provisions of sections 9008 to 9832 of this code, rela- 
tive to new trials and appeals, except in so far as they are inconsistent 
with the provisions of sections 9836 to 9867, apply to the proceedings 
mentioned in said sections. 


History: En. Sec. 2001, C. Civ. Proc. 1895; re-en. Sec. 7233, Rev. C. 1907. Cal. C. 
Giv. Proc. Sec. 1110. 
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CHAPTER 6. 
* CONFESSION OF JUDGMENT WITHOUT ACTION. 


Section 9868. Judgment May Be Confessed for Debt Due or Contingent Liability. 
9869. Statement in Writing and Form Thereof. 
9870. Filing Statement and Entering Judgment. 
9871. How—In Justices’ Courts. 


9868. Judgment may be confessed for debt due or contingent liability. 
A judgment by confession may be entered without action, either for money 
due or to become due, or to secure any person against contingent liability 
on behalf of the defendant, or both, in the manner prescribed by this 
chapter. Such judgment may be entered in any court having jurisdiction 
for like amounts. 


History: En. Sec. 297, p. 105, Bannack MDiv. Rev. Stat. 1879; re-en. Sec. 465, 1st 
Stat.; re-en. Sec. 352, p. 206, L. 1867; re-en. Div. Comp. Stat. 1887; re-en. Sec. 2040, 
Sec. 426, p. 120, Cod. Stat. 1871; amd. Sec. OC. Civ. Proc. 1895; re-en. Sec. 7250, Rev. 
452, p. 162, L. 1877; re-en. Sec. 452, Ist C. 1907. Cal. C. Civ. Proc. Sec. 1132. 


9869. Statement in writing and form thereof. A statement in writing 
must be made, signed by the defendant and verified by his oath to the 
following effect: 

1. It must authorize the entry of judgment for a specified sum. 

2. If it be for money due, or to become due, it must state concisely 
the facts out of which it arose, and show that the sum confessed therefor 
is justly due, or to become due. 

3. If it be for the purpose of securing the plaintiff against contingent 
liability, it must state concisely the facts constituting the liability, and 
show that the sum confessed therefor does not exceed the same. 


History: En. Sec. 298, p. 105, Bannack Necessity that warrant of attorney to 
Stat.; amd. Sec. 353, p. 206, L. 1867; re-en. confess judgment state amount, see note 
Sec. 427, -p.. 120, Cod. Stat. 1871; re-en. in 7 A. L. B.-735. 

Sec. 453, p. 162, L. 1877; re-en. Sec. 453, Confession of judgment on warrant: of 
ist Div. Rev. Stat. 1879; re-en. Sec. 466, attorney, see notes in Ann. Cas. 1914A, 
1st Div. Comp. Stat. 1887; re-en. Sec. 2041, 645; 13 L. R. A. 796. 

C. Civ. Proc. 1895; re-en. Sec. 7251, Rev. C. 

1907. Cal. 0. Civ.. Proc. Sec. 1133. 


9870. Filing statement and entering judgment. The statement must 
be filed with the clerk of the court in which the judgment is to be entered, 
who must indorse upon it, and enter in the judgment book, a judgment of 
such court for the amount. confessed, with ten dollars costs. The state- 
ment and affidavit, with the judgment indorsed thereon, becomes the judg- 
ment-roll. 


History: En. Sec. 354, p. 206, L. 1867; 467, 1st Div. Comp. Stat. 1887; amd. Sec. 
re-en. Sec. 428, p. 120, Cod. Stat. 1871; 2042, C. Civ. Proc. 1895; re-en. Sec. 7252, 
re-en. Sec. 454, p. 162, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1134. 
454, lst Div. Rev. Stat. 1879; re-en. Sec. 


9871. How—In justices’ courts. In a justice’s court, where the court 
has authority to enter the judgment, the statement may be filed with the 
justice, who may thereupon enter in his docket a judgment of his court 
for the amount confessed, with five dollars costs in the district court, 
and three dollars in the justice court. If a transcript of such judgment 
be filed with the clerk a copy of the statement must be filed with it. 


History: En. Sec. 2043, C. Civ. Proc. 1895; re-en. Sec. 7253, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1135. 
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CHAPTER 7. 
SUBMISSION OF CONTROVERSIES WITHOUT ACTION. 


Section 9872. Controversies—How Submitted Without Action. 
9873. Judgment on, as in Other Cases, but Without Costs Prior to Notice of 
Trial. 
9874. Judgment May Be Enforced or Appealed From, as in an Action. 


9872. Controversies—How submitted without action. Parties to a 
question in difference, which might be the subject of a civil action, may, 
without action, agree upon a case containing the facts upon which the 
controversy depends, and present a submission of the same to any court 
which would have jursidiction if an action had been brought; but it must 
appear, by affidavit, that the controversy is real and the proceedings in 


good faith to determine the rights of the parties. 


The court must there- 


upon hear and determine the case, and render judgment thereon as if an 


action were depending. 


History: En. Sec. 299, p. 106, Bannack 
Stat.; re-en. Sec. 355, p. 207, L. 1867; 
re-en. Sec. 429, p. 121, Cod. Stat. 1871; 
re-en. Sec. 455, p. 162, L. 1877; re-en. Sec. 
455, 1st Div. Rev. Stat. 1879; re-en. Sec. 
468, 1st Div. Comp. Stat. 1887; re-en. Sec. 
2050, C. Civ. Proc. 1895; re-en. Sec. 7254, 
mev. 0.1007. Cal. C, Civ. Proc. Sec. 1138. 


The action of the court in deciding or 
answering questions submitted under this 
section by a statement which fails to 
show the controversy between the parties, 
does not constitute an enforceable or 
appealable order or judgment. Jefferson 
County Commissioners v. Gilliam, 17 Mont. 
333, 42 Pac. 852. 

Where a complaint is filed giving juris- 
diction, and a stipulation is then filed, 
treated by tke court and parties as amend- 
ing the complaint and raising an issue, 
the case is not an agreed case, which has 
to be submitted with the formalities re- 
quired by this and the two succeeding sec- 
tions to give jurisdiction. Bickford v. 
Kirwin, 30 Mont. 1, 5, 75 Pac. 518. 

This section may be said to encourage 
the submission of agreed cases where they 
involve a real controversy. Carlson v. 
City of Helena, 38 Mont. 581, 586, 101 
Pac. 163. 

A cause, having for its purpose the ob- 


taining a decree to quiet the title to land, 
may be submitted without pleadings under 
an agreed statement of facts. Lockey v. 
City of Bozeman, 42 Mont. 387, 390, 113 
Pac. 286. 


Cited or applied as section 2050, Code 
of Civil Procedure, in Hauswirth v. Muel- 
ler, 25 Mont. 156, 158, 64 Pac. 324; State 
v. Northern Pacific Express Co., 27 Mont. 
419, 420, 71 Pac. 404, 94 Am. St. Rep. 824; 
Northwestern Mut. Life Ins. Co. v. Lewis 
and Clark County, 28 Mont. 484, 488, 72 
Pac. 982, 98 Am. St. Rep. 572; Daly Bank 
& Trust Co. v. Board of Commrs., 33 Mont. 
101, 102, 81 Pac. 950; State v. Aetna 
Banking &. Trust Co., 34 Mont. 379, 380, 
87. Pac. 268; as section 7254, Revised 
Codes, in Cunningham v. Northwestern 
Improvement Co., 44 Mont. 180, 203, 119 
Pac. 554; Grush v. Bishop, 46 Mont. 97, 
98, 126 Pac. 619; Helena Light & Ry. Co. 
v. City of Helena, 47 Mont. 18, 27, 130 
Pac. 446. 


Power of court to receive additional evi- 
dence where controversy is submitted on 
agreed case, see note in Ann. Cas, 1915D, 
256. 

Court’s power of inference upon sub- 
mission of controversy, see note in 11 Ann. 
Cas. 148. 


9873. Judgment on, as in other cases, but without costs prior to notice 
of trial. Judgment must be entered in the judgment book as in other cases, 


but without costs for any proceeding prior to the trial. 


The case, the sub- 


mission, and a copy of the judgment constitute the judgment-roll. 


History: En. Sec. 300, p. 106, Bannack 
Stat.; re-en. Sec. 356, p. 207, L. 1867; re-en. 
Sec. 430, p. 121, Cod. Stat. 1871; re-en. 
Sec. 456, p. 163, L. 1877; re-en. Sec. 456, 
1st Div. Rev. Stat. 1879; re-en. Sec. 469, 
1st Div. Comp. Stat. 1887; re-en. Sec. 2051, 
C. Civ. Proc. 1895; re-en. Sec. 7255, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1139. 


Cited or applied as section 2051, Code of 
Civil Procedure, in Hauswirth v. Mueller, 
25 Mont. 156, 158, 64 Pac. 324; Daly Bank 
& Trust Co. v. Board of Commrs. 33 Mont. 
101, 102, 81 Pac. 950; as section 7255, Re- 
vised Codes, in Cunningham v. Northwest- 
ern Improvement Co., 44 Mont. 180, 203, 
119 Pac. 554. 
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9874. Judgment may be enforced or appealed from, as in an action. 
The judgment may be enforced in the same manner as if had been 
rendered in an action, and is in the same manner subject to appeal. 


History: En. Sec. 301, p. 106, Bannack 
Stat.; re-en. Sec. 357, p. 207, L. 1867; 
re-en. Sec. 431, p. 121, Cod. Stat. 1871; 
re-en. Sec. 457, p. 163, L. 1877; re-en. Sec. 
457, lst Div. Rev. Stat. 1879; re-en. Sec. 


Cited or applied as section 2052, Code 
of Civil Procedure, in Hauswirth v. Muel- 
ler, 25 Mont. 156, 158, 64 Pac. 324; Daly 
Bank & Trust Co., v. Board. of Commrs., 
33 Mont. 101, 102, 81 Pac. 950; as section 


470, lst Div. Comp. Stat. 1887; re-en. Sec. 
2052, C. Civ. Proc. 1895; re-en. Sec. 7256, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1140. 


7256, Revised Codes, in Lockey v. City of 
Bozeman, 42 Mont. 387, 390, 113 Pac. 286; 
Cunningham v. Northwestern Improve- 
ment Co., 44 Mont. 180, 203, 119 Pac. 554. 


CHAPTER 8. 
DISCHARGE OF PERSONS IMPRISONED ON CIVIL PROCESS, 


Section 9875. Persons Confined May Be Discharged, 


9876. Notice of Application. 

9877. Service of Notice. 

9878. Examination Before Judge. 

9879. Interrogatories May Be in Writing. 

9880. Oath to Be Administered. 

9881. Order of Discharge. 

9882. If Not Discharged, Prisoner May Again Apply—When. 

9883. Discharge Final. 

9884. Judgment Remains in Force. 

9885. Plaintiff May Order Discharge of the Prisoner, Who Shall Not There- 
after Be Liable to Imprisonment for the Same Cause of Action. 

9886. Plaintiff to Advance Funds for Support of Prisoner. 


9875. Persons confined may be discharged. Any person confined in 
jail, on an execution issued on a judgment rendered in a civil action, must 
be discharged therefrom upon the conditions of this chapter specified. 


History: En. Sec. 107, p. 48, Cod. Stat. Sec. 2060, C. Civ. Proc. 1895; re-en. Sec. 
1871; re-en. Sec. 145, p. 74, L. 1877; re-en. 7257, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 145, lst Div. Rev. Stat. 1879; re-en. 1143. 

Sec. 147, 1st Div. Comp. Stat. 1887; re-en. 


9876. Notice of application. Such person must cause a notice in writ- 
ing to be given to the plaintiff, his agent or attorney, that at a certain 
time and place he will apply to a judge of the district court of the county 
in which such person may be confined, for the purpose of obtaining a dis- 
charge from his imprisonment. 


History: En. Sec. 108, p. 48, Cod. Stat. 
1871; re-en. Sec. 146, p. 74, L. 1877; re-en. 
Sec. 146, lst Div. Rev. Stat. 1879; re-en. 
Sec. 148, lst Div. Comp. Stat. 1887; re-en. 


Sec. 2061, C. Civ. Proc. 1895; re-en. Sec, 
7258, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1144. 


9877. Service of notice. Such notice must be served upon the plaintiff, 
his agent or attorney, one day at least before the hearing of the applica- 
tion. If the plaintiff be not a resident of the county, and have no agent 
or attorney in the county, no such notice will be served. 


History: En. Sec. 109, p. 48, Cod. Stat. Sec. 2062, C. Civ. Proc. 1895; re-en. Sec. 
1871; re-en. Sec. 147, p. 74, L. 1877; re-en. . 7259, Rev. C. 1907. Cal. ©. Civ. Proc. Sec. 
Sec. 147, 1st Div. Rev. Stat. 1879; re-en. 1145. 

Sec. 149, lst Div. Comp. Stat. 1887; re-en. 


9878. Examination before judge. At the time and place specified in 
the notice, such person must be taken before the judge, who must examine 
him under oath concerning his estate and property and effects, and the 
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disposal thereof, and his ability to pay the judgment for which he is com- 
mitted; and such judge may also hear any other legal or pertinent evidence 
that may be produced by the debtor or the creditor. 


History: En. Sec. 110, p. 48, Cod. Stat. 7260, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1871; re-en. Sec. 148, p. 74, L. 1877; re-en. 1146. 
or iit See oa nae tie th) ae Affidavits or other evidence admissible 
y ; Mi : Ss heen Gao oO motion to vacate arrest in civil action, 
Sec. 2063, C. Civ. Proc. 1895; re-en. Sec. eeergio dine Atmel ea 015A 1198) 


9879. Interrogatories may be in writing. The plaintiff in the action 
may, upon such examination, propose to the prisoner any such interroga- 
tories pertinent to the inquiry; and they must, if required by him, be 
proposed and answered in writing, and the answer must be signed and 
sworn to by the prisoner. 


History: En. Sec. 2064, C. Civ. Proc. 1895; re-en. Sec. 7261, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1147. 


9880. Oath to be administered. If, upon the examination, the judge 
is satisfied that the prisoner is entitled to his discharge, he must administer 
Pmaietie .ollowine oath, to-wit: ““L........ 0.66.60. , do solemnly swear 
that I have not any estate real or personal, to the amount of fifty dollars, 
except such as is by law exempted from being taken in execution; and that 
I have not any other estate now conveyed or concealed, or in any way 
disposed of, with design to secure the same to my use, or to hinder, delay, 
or defraud my creditors; so help me God.”’ 


History: En. Sec. 111, p. 48, Cod. Stat. Sec. 2065, C. Civ. Proc. 3895; re-en. Sec. 
1871; re-en. Sec. 149, p. 74, L. 1877; re-en. 7262, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 149, 1st Div. Rev. Stat. 1879; re-en. 1148. 

Sec. 151, 1st Div. Comp. Stat. 1887; re-en. 


9881. Order of discharge. After administering the oath, the judge 
must issue an order that the prisoner be discharged from custody, and 
the officer, upon the service of such order, must discharge the prisoner 
forthwith, if he be imprisoned for no other cause. 


History: En. Sec. 112, p. 48, Cod. Stat. 
1871; re-en. Sec. 150, p. 74, L. 1877; re-en. 
Sec. 150, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 152, 1st Div. Comp. Stat. 1887; re-en. 


9882. If not discharged, prisoner may again apply—When. 


Sec. 2066, C. Civ. Proc. 1895; re-en. Sec. 
7263, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1149. 


If such 


judge does not discharge the prisoner, he may apply for his discharge 
at the end of every succeeding ten days, in the same manner as above 
provided, and the same proceedings must thereupon be had. 


History: En. Sec. 113, p. 48, Cod. Stat. 
1871; re-en. Sec. 151, p. 74, L. 1877; re-en. 
Sec. 151, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 153, lst Div. Comp. Stat. 1887; re-en. 


Sec. 2067, C. Civ. Proc. 1895; re-en. Sec. 
7264, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1150. 


9883. Discharge final. The prisoner, after being so discharged, is for. 
ever exempt from arrest or imprisonment for the same debt, unless he be 
convicted of having wilfully sworn falsely upon his examination before 
the judge, or in taking the oath before prescribed. 


History: En. Sec. 114, p. 48, Cod. Stat. 
1871; re-en. Sec. 152, p. 74, L. 1877; re-en. 
Sec. 152, 1st Div. Rev. Stat. 1879; re-en. 
Sec. 154, lst Div. Comp. Stat. 1887; re-en. 


Sec. 2068, C. Civ. Proc. 1895; re-en. Sec. 
7265, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1151. 
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9884. Judgment remains in force. The judgment against any prisoner - 
who is discharged remains in full force against any estate which may then 
or at any time afterward belong to him, and the plaintiff may take out a 
new execution against the goods and estate of the prisoner, in like manner 
as if he had never been committed. 


History: En. Sec. 2069, C. Civ. Proc. 1895; re-en. Sec. 7266, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1152. 


9885. Plaintiff may order discharge of the prisoner, who shall not 
thereafter be liable to imprisonment for the same cause of action. The 
plaintiff in the action may at any time order the prisoner to be discharged, 
and he is not thereafter liable to imprisonment for the same cause of action. 


History: En. Sec. 115, p. 48, Cod. Stat. Sec. 2070, C. Civ. Proc. 1895; re-en. Sec. 
1871; re-en. Sec. 153, p. 74, L. 1877; re-en. 7267, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 153, 1st Div. Rev. Stat. 1879; re-en. 1153. 

Sec. 155, 1st Div. Comp. Stat. 1887; re-en. 


9886. Plaintiff to advance funds for support of prisoner. Whenever 
a prisoner is committed to jail on an execution issued on a judgment re- 
covered in a civil action, the creditor, his agent or attorney, must advance 
to the jailer, on such commitment, sufficient money for the support of the 
prisoner for one week, and must make the like advance for every succes- 
sive week of his imprisonment, and in case of failure to do so, the jailer: 
must forthwith discharge such prisoner from custody, and such discharge 
has the same effect as if made by order of the ereditor. 


History: En. Sec. 2071, C. Civ. Proc. 1895; re-en. Sec. 7268, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1154. 


CHAPTER 9. 


SUMMARY PROCEEDINGS FOR OBTAINING POSSESSION OF REAL PROPERTY 
—FORCIBLE ENTRY AND UNLAWFUL DETAINER. 


Section 9887. Forcible Entry Defined. 

9888. Forcible Detainer Defined. 

9889. Unlawful Detainer Defined. 

9890. Service of Notice. 

9891. What Courts Have Jurisdiction. 

9892. Parties Defendant. 

9893: Parties Generally. 

9894. Complaint—Judge to Fix Day for Appearance of 
Defendant and Summons. 

9895. Summons, Form and Service of. 

9896. Judgment by Default. 

9897. Defendant May Appear, etc. 

9898. Trial by Jury. 

9899. Showing Required of Plaintiff in Forcible Entr 
or Detainer—Showing Required of Defendant. 

9900. Complaint Must Be Amended in Certain Cases. 

9901. Verdict and Judgment. 

9902. Verification of Complaint and Answer. 

9903. Appeal. 

9904. Rules of Practice. 

9905. Appeals—How Taken, ete. 

9906. Relief Against Forfeiture of Lease. 


9887. Forcible entry defined. Every person is guilty of a forcible 
entry who either: 
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1. By breaking open doors, windows, or other parts of a house, or by 
any kind of violence or circumstance of terror enters upon or into any 


real property or mining claim; or, 


2. Who, after entering peaceably upon real property or mining claim, 
turns out hy force, threats, or menacing conduct, the party in possession. 


History: En. Sec. 2080, C. Civ. Proc. 
1895; re-en. Sec. 7269, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1159. 


Note.—Earlier acts relating to forcible 
entry and unlawful detainer were section 
647, p. 171, Bannack Statutes; re-enacted 
as section 636, p. 163, Codified Statutes 
1871; re-enacted as section 696, First Di- 
vision Revised Statutes 1879; re-enacted 
as section 716, First Division Compiled 
Statutes 1887. 


Where the case was tried on the theory 
that the complaint stated a cause of action 
for a forcible entry under this section, 
without objection by either party, its 
sufficiency will be determined on this 
theory on appeal, although it contains 
some allegations more appropriate to an 
action in ejectment. Spellman v. Rhode, 
33 Mont. 21, 23, 81 Pac. 395. 

A complaint alleging that plaintiff was 
in possession of certain described lands, 
engaged in cultivating them as a home- 
stead settlement, and that defendant forci- 
bly and without right entered thereon, 
and by force and arms ejected plaintiff 
therefrom, states a cause of action for a 
forcible entry under subdivision 1 of this 
section. Spellman v. Rhode, 33 Mont. 21, 
23, 81 Pac. 395. 

The purpose of the provisions of this 
chapter is to furnish a summary remedy to 
obtain possession of real property, and to 
prevent even rightful owners from taking 
the law into their own hands and proceed- 
ing to recover possession by violence. 
Spellman vy. Rhode, 33 Mont. 21, 23, 81 Pac. 
395. 


9888. Forcible detainer defined. 
detainer who either: 


In an action for forcible entry under 
this section, neither the title nor the right 
to the possession of land may be made 
matters of investigation. Spellman v. 
Rhode, 33 Mont. 21, 24, 81 Pac. 395. 


Evidence held insufficient to show that 
the entry was by violence in an action 
under subdivision 1 of this section. Spell- 
man v. Rhode, 33 Mont. 21, 24, 81 Pac. 
395. 


Acts of plaintiff subsequent to the entry 
are no defense, and his abandonment of 
the land subsequent to the wrong com- 
plained of does not justify defendant. 
Spellman v. Rhode, 33 Mont. 21, 27, 81 
Pac. 395. 


In an action in forcible entry, an alle- 
gation of the complaint that though the 
doors and windows of the dwelling in ques- 
tion had been securely fastened, defendant 
forced open the doors and windows and 
entered the dwelling, etc., was sufticient to 
constitute a “breaking” open of the doors 
and windows, under this section. Sprinkle 
v. Anderson, 57 Mont. 223, 187 Pac. 908. 

Cited or applied as section 2080, Code 
of Civil Procedure, in Eakins v. Kemper, 
21 Mont. 160, 161, 53 Pac. 310; Kennedy 
v. Dickie, 27 Mont. 70, 75, 69 Pac. 672; 
as section 7269, Revised Codes, in Centen. 
nial Brewing Co. v. Rouleau, 49 Mont. 
490, 499, 143 Pac. 969. 


For text treatment of “Forcible Entry 
and Detainer,” see Cal, Jur. and ll 
ReOFL1134. 


Every person is guilty of a forcible 


1. By force, or by menaces and threats of violence, unlawfully holds 
and keeps the possession of any real property or mining claim, whether 
the same was acquired peaceably or otherwise; or, 

2. Who, in the night-time, or during the absence of the occupant of 
any lands or mining claim, unlawfully enters upon real property, and 
who, after demand made for the surrender thereof, for the period of five 
days, refuses to surrender the same to such former occupant. 

The occupant of real property or mining claim, within the meaning of 
this subdivision, is one who, within five days preceding such unlawful 
entry, was in the peaceable and undisputed possession of such lands. 


History: En. Sec. 2081, C. Civ. Proc. 
1895; re-en. Sec. 7270, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1160. 


Under subdivision 1 of this section, a 
demand for possession is not essential to 
be alleged in a complaint which charges 
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that the possession was peaceably ac- 
quired, but is withheld unlawfully and 
by force. McCleary v. Crowley, 22 Mont. 
245, 248, 56 Pac. 227. 

In forcible detainer, a verdict is defec- 
tive which fails to find that defendant de- 
tained the property. McCleary v. Crowley, 
22 Mont. 245, 248, 56 Pac. 227. 

Where the complaint in forcible detainer 
did not allege that defendant took posses- 
sion in the night, or in the absence of the 
owners, the action was under subdivision 
1 of this section, and the complaint was 
not invalid in failing to allege that 
plaintiff had been in peaceable and undis- 
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the entry of defendant; the plaintiff not 
being required to establish such fact either 
by subdivision 1 of this section or by sec- 
tion 9899. Kennedy v. Dickie, 27 Mont. 70, 
74, 69 Pac. 672. 

An allegation in forcible detainer that 
defendant has unlawfully withheld pos- 
session by menaces and threats of violence, 
and still unlawfully withholds possession 
of the property from plaintiff, is a suf- 
ficient allegation of such facts. Kennedy 
v. Dickie, 27 Mont. 70, 77, 69 Pac. 672. 

Cited or applied as section 2081, Code 
of Civil Procedure, in Spellman v. Rhode, 
33 Mont. 21, 24, 81 Pac. 395. 


puted possession within five days before 


9889. Unlawful detainer defined. A tenant of real property or min- 
ing claim, for a term less than life, is guilty of unlawful detainer: 

1. When he continues in possession, in person or by subtenant, of the 
property, or any part thereof, after the expiration of the term for which 
it is let to him, without the permission of the landlord, or the successor 
in estate of his landlord, if any there be, but in case of a tenancy at will, 
it must first be terminated by notice, as prescribed in the Civil Code. 

2. Where he continues in possession, in person or by subtenant, with- 
out permission of his landlord, or the successor in estate of his landlord, 
if any there be, after default in the payment of rent, pursuant to the 
lease or agreement under which the property is held, and three days’ notice, 
in writing, requiring its payment, stating the amount which is due, or 
possession of the property, shall have been served upon him, and if there 
be a subtenant in actual occupation of the premises, also upon such sub- 
tenant. Such notice may be served at any time within one year after the 
rent becomes due. In all cases of tenancy upon agricultural lands, where 
the tenant has held over and retained possession for more than sixty days 
after the expiration of his term without any demand of possession or 
notice to quit by the landlord, or the successor in estate of his landlord, 
if any there be, he shall be deemed to be holding by permission of the 
landlord, or the successor in estate of his landlord, and shall be entitled 
to hold under the terms of the lease for another full year, and shall not 
be guilty of an unlawful detainer during said year, and such holding 
over for the period aforesaid shall be taken and construed as a consent 
on the part of a tenant to hold for another year. 

3. When he continues in possession, in person or by subtenant, after 
a neglect or failure to perform other conditions or covenants of the lease 
or agreement under which the property is held, including any covenant 
not to assign or sublet, than the one for the payment of rent, and three 
days’ notice, in writing, requiring the performance of such conditions or 
covenants, or the possession of the property, shall have been served upon 
him, and if there be a subtenant in actual occupation of the premises, also 
upon such subtenant. Within three days after the serving of the notice, 
the tenant, or any subtenant in actual occupation of the premises, or any 
mortgagee of the term, or other person interested in its continuance, may 
perform the conditions or covenants of the lease, or pay the stipulated 
rent, as the case may be, and thereby save the lease from forfeiture. If 


442 


Ch. 9] [9890 


FORCIBLE ENTRY AND DETAINER. 
the covenants and conditions of the lease, violated by the lessee, cannot 
afterward be performed, then no notice, as last prescribed herein, need 
be given to said lessee or his subtenant, demanding the performance of 
the violated covenant or conditions of the lease. A tenant may take pro- 
ceedings, similar to those prescribed in this chapter, to obtain possession 
of the premises let to an undertenant, in case of his unlawful detention 
of the premises underlet to him. 

4. Any tenant or subtenant, assigning or subletting, or committing 
waste upon the demised premises, contrary to the covenants of his lease, 
thereby terminates the lease, and the landlord, or his successor in estate, 
shall, upon service of three days’ notice to quit upon the person or per- 
sons in possession, be entitled to restitution of possession of such demised 


premises under the provisions of this chapter. 


Related sections: 6744, 7746, 8695. 

History: Ap. p. Sec. 658, p. 174, Ban- 
nack Stat.; re-en. Sec. 647, p. 165, Cod. 
Stat. 1871; re-en. Sec. 707, ist Div. Rev. 
Stat. 1879; re-en. Sec. 727, 1st Div. Comp. 
Stat. 1887; en. Sec. 2082, C. Civ. Proc. 
1895; re-en. Sec. 7271, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1161. 


The provision in the fourth subdivision 
of this section, against an assignment of 
the lease without the lessor’s consent, is 
for the benefit of the lessor; but if, in 
ease of such assignment, he fails to avail 
himself of the privilege of declaring the 
lease ended, he, by his inaction, waives the 
breach of the condition. Winslow v. Dun- 
dom, 46 Mont. 71, 83, 125 Pac. 136. 

The complaint in an action for unlaw- 
ful detainer, brought under subdivision 1 
of this section, need not allege that 
plaintiff was entitled to the possession of 
the premises at the time of the commence- 
ment of the action, or gave notice, or de- 
manded possession before bringing action. 
Centennial Brewing Co. v. Rouleau, 49 
Mont. 490, 499, 143 Pac. 969. 


9890. Service of notice. 
may be served, either: 


In an action for unlawful detainer, 
brought under the first subdivision of this 
section, the complaint should allege spe- 
cifically that the holding over is without 
the permission of the plaintiff, or state 
facts sufficient to furnish a clear inference 
to that effect. Centennial Brewing Co. v. 
Rouleau, 49 Mont. 490, 500, 143 Pac. 969. 


The complaint in an action for unlawful 
detainer, alleging a demand for possession 
unless the defendant pay the rent, his re- 
fusal to surrender, and his retention of the 
premises until he was compelled by legal 
process to give them up, impliedly set 
forth that the defendant’s possession after 
such demand was without the plaintiff’s 
permission, and sufficiently characterized 
the action as for an unlawful detainer 
after default in the payment of rent. Bush 
v. Baker, 51 Mont. 326, 333, 152 Pac. 750. 


To support a recovery of rent in an 
action for unlawful detainer under sub- 
division 2 to this section, plaintiff must 
establish, and the jury must find, that there 
had been an unlawful detainer. Bush v. 
Baker, 51 Mont. 326, 334, 152 Pac. 750. 


The notices required by the preceding section 


1. By delivering a copy to the tenant personally; or, 
2. If he be absent from his place of residence, and from his usual place 


of business, by leaving a copy with some person of suitable age and discre. 
tion at either place, and sending a copy through the mail addressed to 
the tenant at his place of residence; or, ! 

3. If such place of residence and business canngt be ascertained, or a 
person of suitable age or discretion there cannot be found, then by affix- 
ing a copy in a conspicuous place on the property, and also delivering a 
copy to a person there residing, if such person can be found; and also 
sending a copy through the mail addressed to the tenant at the place where 
the property is situated. Service upon a subtenant may be made in the 
same manner. 


Related sections: 6744, 6746, 7746, 8694. 1895; re-en. Sec. 7272, Rev. C. 1907. Cal. 
History: En. Sec. 2083, C. Civ. Proc. OC. Civ. Proc. Sec. 1162, 
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9891. What courts have jurisdiction. The district court of the 
county in which the property, or some part of it, is situated, shall have 
jurisdiction of proceedings under this chapter; provided, that justices’ 
courts, within their respective towns, townships, or cities, shall have con- 
current jurisdiction. 


History: En. Sec. 2084, C. Civ. Proc. 1895; re-en. Sec. 7273, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1163. 


9892. Parties defendant. No person other than the tenant of the 
premises, and subtenant if there be one, in the actual occupation of the 
premises when the complaint is filed, need be made parties defendant in 
the proceeding, nor shall any proceeding abate, nor the plaintiff be non- 
suited for the nonjoinder of any person who might have been made party 
defendant; but when it appears that any of the parties served with 
process, or appearing in the proceeding, is guilty of the offense charged, 
judgment must be rendered against him. In ease a defendant has become 
a subtenant of the premises in controversy, after the service of the notice 
provided for by part 2 of section 9889 of this code, upon the tenant of 
the premises, the fact that such notice was not served on each subtenant 
shall constitute no defense to the action. In case a married woman be a 
tenant, or a subtenant, her coverture shall constitute no defense; but in 
ease her husband be not joined, or unless she has separate property, an 
execution issued upon a personal judgment against her can only be 
enforced against property on the premises at the commencement of the 
action, or against her separate property. All persons who enter the 
premises under the tenant, after the commencement of the action, shall 
be bound by the judgment, the same as if he or they had been made party 
to the action. 


Related section: 9081. Joint liability of husband and wife for 
History: En. Sec. 2085, C. Civ. Proc. forcible entry and detainer, see note in 
1895; re-en. Sec. 7274, Rev. C. 1907. Cal. 12 A.-L. R. 1485. 
C. Civ. Proc. Sec. 1164. 


9893. Parties generally. Except as provided in the preceding section, 
the provisions of sections 9008 to 9832 of this code, relating to parties to 
civil actions, are applicable to this proceeding. 


History: En. Sec. 2086, C. Civ. Proc. 1895; re-en. Sec. 7275, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1165. 


9894. Complaint—Judge to fix day for appearance of defendant and 
summons. The plaintiff, in his complaint, which must be in writing, must 
set forth the facts on which he seeks to recover, and describe the premises 
with reasonable certainty, and may set forth therein any circumstances of 
fraud, force, or violence which may have accompanied the alleged forcible 
entry, or forcible or unlawful detainer, and claim damages therefor. In 
case the unlawful detainer charged be after default in the payment of 
rent, the complaint must state the amount of such rent. Upon filing the 
complaint, a summons must be issued thereon as in other eases, returnable 
at a date designated therein, which shall not be less than four days nor 
more than twelve days from its date. The summons must be served 
personally upon the defendants, if within the state; if not within the 
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state, in the same manner as notices are required to be served in section 
9890. The complaint need not be served. 

History: En. Sec. 2087, C. Civ. Proc. of Civil Procedure, in Eakins v. Kemper, 
1895; re-en. Sec. 7276, Rev. C. 1907. Cal. 21 Mont. 160, 164, 53 Pac. 310; as section 
©, Civ. Proc. Sec. 1166. 7276, Revised Codes, in Centennial Brew- 


, ing Co. v. Rouleau, 49 Mont. 490, 499, 143 
Cited or applied as section 2087, Code Pac. 969. | 


9895. Summons, form and service of. The summons must state the 
parties to the proceeding, the court in which the same is brought, the 
nature of the action, in concise terms, and the relief sought, and also the 
return day, and must notify the defendant to appear and answer within 
the time designated, or that the relief sought will be taken against him. 
The summons must be directed to the defendant, and be served at least 
four days before the return day designated therein, and must be served 
and returned in the same manner as summons in civil actions is served 
and returned. Upon the return of any summons issued under this chapter, 
where the same has not, for any reason, been served, or not served in 
time, the plaintiff may have a new summons issued, the same as if no 
previous summons had been issued. 


History: En. Sec. 2088, C. Civ. Proc. 1895; re-en. Sec. 7277, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1167. 


9896. Judgment by default. If, at the time appointed, the defendant 
does not appear and defend, the court must enter his default, and enter 
judgment in favor of the plaintiff, as prayed for in the complaint. 


History: En. Sec. 2089, C. Civ. Proc. 1895; re-en. Sec. 7278, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1169. 


9897. Defendant may appear, etc. On or before the day fixed for his 
appearance, the defendant may appear and answer or demur. 


History: En. Sec. 2090, C. Civ. Proc. 1895; re-en. Sec. 7279, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1170. 


9898. Trial by jury. Whenever an issue of fact is presented by the 
pleadings, it must be tried by a jury, unless such jury be waived as in 
other cases. The jury shall be formed in the same manner as other trial 
juries in the court in which the action is pending. 


History: En. Sec. 2091, C. Civ. Proc. 1895; re-en. Sec. 7280, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1171. 


9899. Showing required of plaintiff in forcible entry or detainer— 
Showing required of defendant. On the trial of any proceeding for any 
forcible entry or forcible detainer, the plaintiff shall only be required to 
show, in addition to the forcible entry or forcible detainer complained of, 
that he was peaceably in the actual possession at the time of the forcible 
entry, or was entitled to the possession at the time of the forcible detainer. 
The defendant may show in his defense that he or his ancestors, or those 
whose interest in such premises he claims, have been in the quiet posses- 
sion thereof for the space of one whole year together next before the 
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commencement of the proceedings, and that his interest therein is not 
then ended or determined, and such showing is a bar to the proceedings. 


History: En. Sec. 654, p. 173, Bannack 
Stat.; re-en. Sec. 643, p. 164, Cod. Stat. 
1871; re-en. Sec. 703, 1st Div. Rev. Stat. 
1879; re-en. Sec. 723, lst Div. Comp. Stat. 
1887; amd. Sec. 2092, C. Civ. Proc. 1895; 
re-en. Sec. 7281, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1172. 


Under this statute the defendant is not 
permitted to show title in himself or to 
disprove the title of the plaintiff. Board- 
man v. Thompson, 3 Mont. 387. 

The action for forcible entry and de- 
tainer is quasi criminal. Sheehy v. 
Flaherty, 8 Mont. 365, 20 Pac. 687. 

A complaint in forcible detainer, show- 
ing that defendant has been in possession 
of the property for over a year, is not 
bad, as showing a defense within this 
section, unless it also shows such posses- 
sion to have been quiet. Kennedy v. 
Dickie, 27 Mont. 70, 76, 60 Pac. 672. 

If the object of the action is to obtain 


the remedy for a forcible entry, the proof 
required by this section is two-fold, namely, 
proof of the forcible entry, as defined in 
section 9887, and proof that the plaintiff 
‘was peaceably in the actual possession 
at the time of the forcible entry.” If the 
purpose of the action is to obtain relief 
trom a forcible detainer, proof must be 
made, under this section, of the foreibld 
detainer, as defined in section 9888, aud 
of the plaintiff’s right to the possession 
at the time of the forcible detainer. Ken- 
nedy v. Dickie, 27 Mont. 70, 75, 69 Pace: 
672. 

Cited or applied as section 2092, Code of 
Civil Procedure, in Spellman v. Rhode, 33 
Mont. 21, 24, 81 Pac. 395. 


Necessity of notice to quit before land- 
lord can bring action of forcible entry and 
detainer against tenant whose lease has 
expired, see note in 8 Ann. Cas. 781. 


9900. Complaint must be amended in certain cases. When, upon the 
trial of any proceeding under this chapter, it appears from the evidence 
that the defendant has been guilty of either forcible entry or forcible or 
unlawful detainer, and other than the offense charged in the complaint, 
the judge must order that such complaint be forthwith amended to con- 
form with such proof; such amendment must be made without any imposi- 
tion of terms. No continuance shall be permitted on account of such 
amendment, unless the defendant, by affidavit filed, shows to the satisfae- 
tion of the court good cause therefor. 


History: En. Sec. 2093, C. Civ. Proc. 1895; re-en. Sec. 7282, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1173. 


9901. Verdict and judgment. If, upon the trial, the verdict of the 
jury, or, if the case be tried without a jury, the finding of the court, be in 
favor of the plaintiff and against the defendant, judgment shall be entered 
for the restitution of the premises; and if the proceeding be for an 
unlawful detainer after neglect or failure to perform the conditions or 
covenants of the lease or agreement under which the property is held, or 
after default in the payment of rent, the judgment shall also declare the 
forfeiture of such lease or agreement. The jury, or the court if the 
proceeding be tried without a jury, shall also assess the damages occa- 
sioned to the plaintiff by any forcible entry, or by any forcible or unlawful 
detainer, alleged in the complaint and proved on the trial, and find the 
amount of any rent due, if the alleged unlawful detainer be after default 
in the payment of rent; and the judgment shall be rendered against the 
defendant, guilty of the forcible entry, or forcible or unlawful detainer, 
for three times the amount of the damages thus assessed, and of the rent 
found due. When the proceeding is for an unlawful detainer after default 
in the payment of the rent, and the lease or agreement under which the 
rent is payable has not by its terms expired, execution upon the judgment 
shall not be issued until the expiration of.five days after the entry of the 
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judgment, within which time the tenant, or any subtenant, or any mort- 
gagee of the term, or other party interested in its continuance, may pay 
into court, for the landlord, the amount found due as rent, with interest 
thereon, and the amount of damages found by the jury er the court for the 
unlawful detainer, and the costs of the proceeding, and thereupon the judg- 
ment shall be satisfied and the tenant be restored to his estate; but if pay- 
ment, as here provided, be not made within the five days, the judgment 
may be enforced for its full amount, and for the possession of the premises. 
In all other cases the judgment may be enforced immediately. 


History: En. Sec. 2094, C. Civ. Proc. 
1895; re-en. Sec. 7283, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1174. 


A money judgment in forcible detainer 
is not sustained by a verdict which fails 
to find that defendant detained the prop- 
erty, since, under this section, damages 
may be assessed only when occasioned by 


the trial court has not any discretion under 
this section, but must render judgment for 
treble the amount of the award. Cen- 
tennial Brewing Co. v. Rouleau, 49 Mont. 
490, 505, 143 Pac. 969. 

In proceedings for unlawful detainer, 
three things are _ recoverable, namely, 
rents, restitution of the premises, and 
damages; and, while the recovery of all 


forcible detainer. McCleary v. Crowley, 
22 Mont. 245, 249, 56 Pac. 227. 

When an unlawful detainer has been 
proven and damages have been awarded, 


these is dependent on the fact of the un- 
lawful detainer, they are dependent on each 
other. Bush v. Baker, 51 Mont. 326, 333, 
152 Pac. 750. 


9902. Verification of complaint and answer. 
answer must be verified. 
deemed denied. 


History: En. Sec. 2095, C. Civ. Proc. 1895; re-en. Sec. 7284, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1175. 


The complaint and 
If new matter be set up in the answer, it is 


9903. Appeal. An appeal may be taken by the plaintiff or defendant 
as in other cases. | 
History: En. Sec. 2096, C. Civ. Proc. 1895; re-en. Sec. 7285, Rev. C. 1907. 


9904. Rules of practice. Except as otherwise provided in this chap- 
ter, provisions of sections 9008 to 9832 of this code are applicable to and 
constitute the rules of practice mentioned in this chapter. 


History: En. Sec. 2097, C. Civ. Proc. 1895; re-en. Sec. 7286, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1177. 


9905. Appeals—How taken, etc. The provisions of sections 9008 to 
9832 of this code, relative to new trials and appeals, except in so far as 
they are inconsistent with the provisions of this chapter, apply to the 
proceedings mentioned in this chapter. 


History: En. Sec. 2098, C. Civ. Proc. 1895; re-en. Sec. 7287, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1178. 


9906. Relief against forfeiture of lease. The court may relieve a 
tenant against a forfeiture of a lease, and restore him to his former estate, 
in case of hardship, where application for such relief is made within 
thirty days after the forfeiture is declared by the judgment of the court, 
as provided in section 9901. The application may be made by a tenant 
or subtenant, or mortgagee of the term, or any person interested in the 
continuance of the term. It must be made upon petition, setting forth the 
facts upon which relief is sought, and be verified by the applicant. Notice 
of the application, with a copy of the petition, must be served on the 
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plaintiff in the judgment, who may appear and contest the application. 
In no ease shall the application be granted except on condition that full 
payment of rent due, or full performance of conditions or covenants stipu- 
lated, so far as the same is practicable, be made. 


History: En. Sec. 2099, C. Civ. Proc. Rouleau, 49 Mont. 490, 499, 143 Pac. 969. 


1895; re-en. Sec. 7288, Rev. C. 1907. Cal. 


Co ClYaE TOC Tec aay: Equitable relief against forfeiture of 
Cited or applied as section 7288, Re- lease for nonpayment of rent, see note in 
vised Codes, in Centennial Brewing Co. v. Ann. Cas. 1913A, 828. 


| CHAPTER 10. 
LIENS, REFERENCE TO CIVIL CODE GOVERNING. 
Section 9907. Liens and Their Enforcement. 


9907. Liens and their enforcement. Special liens of mechanics and 
laborers, liens for salaries and wages, seed-grain liens, threshermen’s liens, 
loggers’ liens, and other miscellaneous liens, together with the enforce- 
ment thereof, are regulated by sections 8318 to 8395 of the Civil Code. 

History: New section recommended by code commissioner. 


CHAPTER 11. 
CONTEMPTS. 


Section 9908. What Acts or Omissions Are Contempts. 

9909. Re-entry on Property After Eviction—When a Contempt. 

9910. A Contempt Committed in the Presence of the Court May Be Punished 
Summarily—When Not So Committed, an Affidavit or Statement 
Shall Be Made. 

9911. A Warrant of Attachment May Issue or a Notice to Show Cause. / 

9912. Bail May Be Given by a Person Arrested Under Such Warrant. 

9913. Sheriff Must, Upon Executing the Warrant, Arrest and Detain the 
Person Until Discharged. 

9914. Bail-Bond, Form and Conditions of. 

9915. Officer Must Return Warrant and va oe ae if Any. 

9916. Hearing. 

9917. Judgment and Penalty, if Guilty. 

9918. If the Contempt Is the Omission to Perform Any Act, the Person May 
Be Imprisoned Until Performance. 

9919. Proceedings Where Party Fails to Appear. 

9920. Illness Sufficient Cause for Nonappearance of Party Arrested—Confine- 
ment Under Arrest for Contempt. 

9921. Judgment and Orders in Such Cases Final. 


9908. What acts or omissions are contempts. The following acts or 
omissions, in respect to a court of justice, or proceedings therein, are 
contempts of the authority of the court: 


OAR man tacabaateare? 


1. Disorderly, contemptuous, or insolent behavior toward the judge - 
while holding the court, tending to interrupt the due course of a trial or 


other judicial proceeding ; 


2. A breach of the peace, boisterous conduct, or violent disturbance, : 


tending to interrupt the due course of a trial or other judicial proceeding; - 


3. Misbehavior in office, or other wilful neglect or violation of duty by 
an attorney, counsel, clerk, sheriff, coroner, or other person appointed or 
elected to perform a judicial or ministerial service; 
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4. Deceit or abuse of the process or proceedings of the court by a 
party to an action or special proceeding ; 

5. Disobedience of any lawful judgment, order, or process of the court; 

6. Assuming to be an officer, attorney, or counsel of a court, and acting 
as such without authority; 

7. Rescuing any person or property, in the custody of an officer, by 
virtue of an order or process of such court; 

8. Unlawfully detaining a witness, or party to an action, while going 
to, or remaining at, or returning from the court where the action is on the 
calendar for trial; 

9. Any other unlawful interference with the process or proceedings of 
a court; 

10. Disobedience of a subpoena duly served, or refusing to be sworn or 
answer as a witness; 

11. When summoned as a juror in a court, neglecting to attend or 
serve as such, or improperly conversing with a party to an action to be 
tried at such court, or with any other person, in relation to the merits of 
such action, or receiving a communication from a party or other person in 
respect to it, without immediately disclosing the same to the court; 


12. Disobedience, by an inferior tribunal, magistrate, or officer, of the 
lawful judgment, order, or process of a superior court, or proceeding in an 
action or special proceeding contrary to law, after such action or special 
proceeding is removed from the jurisdiction of such inferior tribunal, 


magistrate, or officer. 


Disobedience of the lawful orders or process of a 


judicial officer is also a contempt of the authority of such officer. 


History: Ap. p. Sec. 396, p. 125, Ban- 
nack. Stat.; re-en. Sec. 455, p. 226, L. 1867; 
re-en. Sec. 531, p. 144, Cod. Stat. 1871; en. 
Sec. 566, p. 185, L. 1877; re-en. Sec. 566, 
1st Div. Rev. Stat. 1879; re-en. Sec. 584, 
1st Div. Comp. Stat: 1887; re-en. Sec. 
2170, C. Civ. Proc. 1895; re-en. Sec. 7309, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1209. 


The power to punish for contempt is in- 
herent in the courts of record of this state, 
is a part of their very life, and a necessary 
incident to the exercise of judicial func- 
tions. It exists independently of statutes, 
and cannot be taken away or so far 
abridged by the legislature as to leave 
such courts without proper and vigorous 
means of protecting themselves from insult 
or of actually enforcing their lawful or- 
ders. Territory v. Murray, 7 Mont. 251, 
257, 15 Pac. 145; State ex rel. Boston & 
M. Co. v. Judges, 30 Mont. 193, 200, 76 
Pac. 10; In re Mettler, 50 Mont. 299, 302, 
146 Pac. 747; State ex rel. Metcalf v. 
District Court, 52 Mont. 46, 48, 155 Pae. 
278, Ann. Cas. 1918A, 985, L. R. A. 1916F, 
132. 

The act of causing a telegram to be 
published in a newspaper published in the 
city in which the supreme court was then 
in session, setting forth that a bet had 
been made between certain parties that, 
owing to the influence of certain claimants 
to the property involved in a case then 


Code Civ. Proc.—29 


pending before said court, it would reverse 
its former decision in the case, was held 
to be within the scope of the first subdi- 
vision of this section, and to constitute a 
contempt of court. Territory v. Murray, 
7 Mont. 251, 262, 15 Pac. 145. See, also, 
In re Shannon, 11 Mont. 67, 70, 27 Pace. 
352; In re MacKnight, 11 Mont. 126, 136, 
27 Pac. 336, 28 Am. St. Rep. 451. 


One guilty of a contempt of court by a 
wilful disobedience of an injunction order 
lawfully issued may be punished under the 
summary procedure provided for in this 
chapter, or he may be dealt with under 
the Penal Code as for a misdemeanor, 
under section 10944. State ex rel. Flynn 
v. District Court, 24 Mont. 33, 35, 60 Pac. 
493. 

A contempt of court is in a sense a 
public offense, yet it is not one a prosecu- 
tion for which is exclusively controlled by 
constitutional limitations circumscribing 
methods of prosecution of strictly criminal 
offenses. State ex rel. Flynn v. District 
Court, 24 Mont. 33, 35, 60 Pac. 493; State 
ex rel. Boston & M. Co. v. Judges, 30 
Mont. 193,°198, 76 Pac. 10. 


Where an order made at a term of court 
has been disobeyed, the judge at cham- 
bers in vacation has power to punish the 
same as a contempt. State ex rel. North- 
ern Pac. Ry. Co. v. Loud, 24 Mont. 428, 
431, 62 Pac. 497. 
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Contempt proceedings are sui generis, 
and have most, if not all, of the character- 
istics of a criminal case, and few, if any, 
of a civil action. State ex rel. Boston & 
M. Co. v. Judges, 30 Mont. 193, 198, 76 
Pac. 10; Dunlavey v. Doggett, 38 Mont. 
204, 208, 99 Pace. 436. 

Resistance of, or interference with, an 
officer while endeavoring to take property 
into his possession, pursuant to the provi- 
sions of section 9223, in an action in claim 
and delivery, is an interference with the 
proceedings of the court in the cause, and 
constitutes a contempt within the mean- 
ing of subdivision 9 of this section. State 
ex rel. Bruce v. District Court, 33 Mont. 
359, 362, 83 Pac. 641. 


The district court may punish a défend- 
ant in an action in claim and delivery 
for contempt, notwithstanding, technically, 
it had not acquired jurisdiction over him, 
by reason of the fact that he had refused 
to receive a copy of the summons or other 
papers which authorized the officer to take 
the property in controversy into his pos- 
session, where it appeared that he knew 
the mission of the officer, and openly an- 
nounced his intention to prevent the of- 
ficer from doing his duty in the premises. 
State ex rel. Bruce v. District Court, 33 
Mont. 359, 363, 83 Pac. 641. 


An attempt to corruptly influence a 
member of a jury panel constitutes an 
unlawful interference with the proceedings 
of the court, and is punishable as a con- 
tempt, irrespective of whether such juror 
has been actually sworn to try a cause or 
not. State ex rel. Webb v. District Court, 
37, Mont. 191, 197, 95 Pac. 593. 


Where one pays out money in good 
faith to meet the just obligations of cred- 
itors, and thereby incapacitates himself 
to obey an order of court, his failure to 
obey the order is not contempt. State ex 
rel. McLean vy. District Court, 37 Mont. 
485, 488, 97 Pac. 841, 15 Ann. Cas. 941; 
See, also, Nixon v. Nixon, 15 Mont. 6, 8, 
37 Pac. 488. 


Where a person, without a license to 
practice law, employes all the customary 
methods to advertise himself as an attor- 
ney and counselor-at-law, he is guilty of 
comtempt, under subdivision 6 of this 
section. In re Bailey, 50 Mont. 365, 368, 
146 Pac. 1101, Ann. Cas, 1917B,:1198. 


An attorney who enters the judge’s 
chambers without leave, and takes a dis- 
earded memorandum of proceedings from 
the waste-basket, indorses it, and files it 
with the clerk, is guilty of contempt. State 
ex rel. Coleman v. District Court, 51 Mont. 
195, 199, 149 Pac. 973. 

Any act done for the purpose of cor- 
rupting the records of a court of justice, 
whether successful or not, constitutes an 
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unlawful interference with the proceed- 
ings of the court, and, when an attorney 
is the author of the act, he violates the 
duty enjoined by his position. State ex 
rel. Coleman v. District Court, 51 Mont. 
195, 200, 149 Pac. 973. 

Where a party litigant serves upon his 
adversary the original draft of his pro- 
posed bill of exceptions, instead of a copy 
thereof, as he may do under section 9390, 
such draft does not become the property 
of the latter, but is, though not technicaily 
so until settled as the bill of exceptions 
and filed with the clerk, a record in the 
case, and if, by withholding it, the settle- 
ment of the bill is prevented, such act con- 
stitutes an unlawful interference with the 
new trial proceedings and a contempt of 
court, within the meaning of subdivision 9 
of this section. State ex rel. Thelen v. 
District Court, 51 Mont. 337, 340, 152 Pae. 
475. 

The enumeration in this section of cer- 
tain acts as contempts is not exclusive, 
since other acts, not mentioned therein, are 
referred to as constituting contempts in 
section 10944. State ex rel. Metcalf v. 
District Court, 52 Mont. 46, 48, 155 Pace. 
278, Ann. Cas. 1918A, 985, L. R. A. 1916F, 
132. 

The action of a party in secreting and 
forcibly keeping in hiding a witness of 
his adversary until the trial was concluded, 
and thus suppressing material testimony, 
constituted a contempt of court. Buntin 
v. Chicago, Milwaukee & St. Paul Ry. Co., 
54 Mont. 495, 496, 172 Pac. 330. 


Under the provisions of this section, 
where a decree determining the relative 
rights of water users declared that the re- 
lator in proceedings for supervisory control 
was not entitled to use any water after 
the flow of the stream receded below 1,619 
inches, if the water constituting the nat- 
ural supply was needed by the prior ap- 
propriator; and where it appeared that all 
the water flowing in a certain stream was 
needed by prior appropriators, the relator’s 
use of a portion of the water constituted, 
prima facie, a violation of the decree and 
a contempt of the court. State ex rel. 
Zosel v. District Court, 56 Mont. 578, 581, 
185 Pace, 1112: 

Cited or applied as section 584, First Di- 
vision Compiled Statutes 1887, in Blaine 
v. Briscoe, 16 Mont. 582, 41 Pac. 1002; as 
section 2170, Code of Civil Procedure, in 
State ex rel. Breen v. District Court, 34 
Mont. 107, 109, 85 Pac. 870; State ex rel. 
Brass v. Horn, 386 Mont. 418, 421, 93 Pae. 
351. 


For text treatment of “Contempt,” see 
Cal. Jur. and 6 R. C. L. 486. 


Perjury or false swearing, as contempt, 
see note in 11 A. L. R. 342. 
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9909. Re-entry on property after eviction—When a contempt. Every 
person dispossessed of or ejected from or out of any real property, by the 
judgment or process of any court of competent jurisdiction, and who, not 
having right so to do, re-enters into or upon, or takes possession of any 
such real property, or induces or procures any person not having a right 
so to do, or aids or abets him therein, is guilty of a contempt of the court 
by which such judgment was rendered, or from which such process issued. 
Upon conviction for such contempt, the court or justice of the peace must 
immediately issue an alias process, directed to the proper officer, and 
requiring him to restore the party entitled to the possession of such prop- 
erty, under the original judgment or process, to such possession. 


History: En. Sec. 567, p. 186, L. 1877; 
re-en. Sec. 567, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 585, lst Div. Comp. Stat. 1887; 
Tre-en. Sec. 2171, C. Civ. Proc. 1895; re-en. 
Sec. 7310, Rev. C. 1907. Cal. OC. Civ. Proc. 
Sec. 1210. 


Neither a contempt proceeding nor a 


restore the plaintiff, in an ejectment suit, 
to the possession of premises adjudged to 
belong to him and from which he alleges 
he was ousted by the successor in interest 
of the defendant in a preceding action, 
under the assertion of a right not ad- 
judicated theretofore. Baker v. Butte 
Water Co., 40 Mont. 583, 586, 107 Pac. 


writ of possession is a proper remedy to 819, 135 Am. St. Rep. 642. 

9910. A contempt committed in the presence of the court may be pun- 
ished summarily—When not so committed, an affidavit or statement shall 
be made. When a contempt is committed in the immediate view and 
presence of the court, or judge at chambers, it may be punished sum- 
marily, for which an order must be made, reciting the facts as occurring 
in such immediate view and presence, adjudging that the person proceeded 
against is thereby guilty of a contempt, and that he be punished as therein 
prescribed. When the contempt. is not committed in the immediate view 
and presence of the court, or judge at chambers, an affidavit shall be 
presented to the court or judge of the facts constituting the contempt, 
or a statement of the facts by the referees or arbitrators, or other judicial 


officer. 

History: Ap. p. Sec. 397, p. 125, Ban- 
nack Stat.; en. Sec. 456, p. 226, L. 1867; 
re-en. Sec. 532, p. 145, Cod. Stat. 1871; 
re-en. Sec. 568, p. 186, L. 1877; re-en. Sec. 
568, 1st Div. Rev. Stat. 1879; re-en. Sec. 
586, lst Div. Comp. Stat. 1887; amd. Sec. 
2172, C. Civ. Proc. 1895; re-en. Sec. 7311, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1211. 


It was improper to refuse to allow re- 
lator to move to dissolve a temporary in- 
junction, or to be heard in opposition to 
the motion to continue it, on the ground 
that he was in contempt for violating the 
injunction by posting notices on the prop- 
erty on which he was forbidden to go, 
when no contempt proceedings had been 
instituted against him, no ailidavit con- 
taining the facts constituting the contempt 
had been presented, no notice had been 
given him, no order to show cause why he 
should not be punished for contempt had 
been served upon him, and no opportunity 
was given him to defend himself in the 
-matter. State ex rel. Gemmell v. Clancy, 
24 Mont. 359, 362, 61 Pac. 987. See, also, 


Harley v. Montana O. P. Co., 27 Mont. 
388, 391, 71 Pac. 407. 

In all contempt proceedings, save for 
such as are committed in the court’s im- 
mediate presence, an affidavit is essential. 
State ex rel. Gemmell v. Clancy, 24 Mont. 
359, 363, 61 Pac. 987. 

In cases where the alleged contempt 
consists in the violation by a party of an 
erder made in a civil suit still pending, 
such party is entitled to a separate and 
distinct notice of the contempt proceed- 
ings, in order that he may be afforded an 
opportunity to prepare his defense. State 
ex rel. Gemmell v. Clancy, 24 Mont. 359, 
364, 61 Pac. 987. 

Proceedings in constructive contempt are 
criminal in their nature. State ex rel. 
Gemmell v. Clancy, 24 Mont. 359, 364, 61 
Pac.. 987. 

The act of 1905, relative to the appoint- 
ment of commissioners to measure and di- 
vide water among persons declared by 
decree of court to be entitled thereto, and 
empowering such commissioners to arrest 
any person interfering with the distrilg- 
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tion made by them, does not constitute 
them judicial officers, in the sense that 
violations of their orders are contempts 
committed in the immediate view and 
presence of the court. State ex rel. Flynn 
v. District Court, 33 Mont. 115, 118, 82 
Pac. 450. 

An order declaring a person guilty of a 
direct contempt must recite the facts upon 
which the conclusion that the contemnor 
is guilty is based. Where the district 
court, in an order adjudging an attorney- 
at-law guilty of such contempt, merely re- 
cited that while the court was in session, 
the contemnor addressed it in an insolent 
manner, and contemptuously attempted to 
call the presiding judge as a witness to 
prove certain scandalous matter, the order 
referred to was insufficient to meet the 
requirements of this section. State ex rel. 
Breen v. District Court, 34 Mont. 107, 110, 
85 Pac. 870. 

On certiorari to review an order of the 
district court adjudging one guilty of a 
direct contempt, the supreme court may 
not look beyond the order adjudging the 
eontemnor guilty, which, under this sec- 
tion, constitutes the record of the case, 
to determine from the facts whether or 
not the judgment was proper. State ex 
rel. Breen v. District Court, 34 Mont. 107, 
110, 85 Pac. 870. 

In the absence of some requirement in 
the statute, prescribing the form in which 
a charge for contempt must be presented, 
a general statement, substantial enough 
to justify a conclusive inference of knowl- 
edge and intent in the contemnor at the 
time it was alleged he attempted to wil- 
fully influence jurors, was sufficient to 
confer jurisdiction upon the district court. 
State ex rel. Webb v. District, Court, 37 
Mont. 191, 196, 95 Pac. 593, 15 Ann. Cas. 
743. 

While a contempt proceeding is criminal 
in its nature, and in a case of that char- 
acter it is generally necessary to allege, 
in some way, the intent with which the 
unlawful act has been committed, yet 
where it appeared as a conclusive infer- 
ence from the facts stated in the affidavits 
filed that the contemnor intended to cor- 
ruptly influence jurors, it was not neces- 
sary to specially allege the intent with 
which the act was done. State ex rel. 
Webb v. District Court, 37 Mont. 191, 196, 
95 Pac. 593, 15 Ann. Cas. 743. 

A direct contempt may be punished 
summarily, but a constructive contempt 
can be punished only after a hearing upon 
an affidavit showing the facts constituting 
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the contempt, and the’ answer thereto by 
the party accused, as provided in section 
9916. In re Mettler, 50 ‘Mont. 299, 301, 
146 Pac. 747. 

Where an attorney is adjudged guilty 
of a contempt committed in the presence 
of the court, the order of commitment 
must recite the facts alleged to have con- 
stituted the contempt, so that the judg- 
ment of conviction may be examined and 
reviewed; unless it does so, no review is 
possible, and the order cannot stand. In 
re Mettler, 50 Mont. 299, 302, 146 Pac. 
747. 

An order of the district court adjudging 
an attorney guilty of contempt committed 
in its immediate presence, which recited 
that the contemnor “‘by his conduct, words, 
and manner disturbed the orderly proceed- 
ings of this court, and by his insolent de- 
meanor, angry words, is in contempt,” 
etc., consisted of mere conclusions, and 
was fatally defective because not in com- 
pliance with the provision of this section, 
that such an order must recite the facts 
as occurring at the time of the alleged 
contempt. In re Mettler, 50 Mont. 299, 
302, 146 Pac. 747. 

A judgment in a direct contempt must 
recite the facts showing the contemptuous 
words, acts, or manner, as the case may 
be, in order that there may be a record 
to which the appellate court may look to 
ascertain whether the facts ‘as occurring” 
in its immediate view and presence are 
sufficient to form the basis of a judgment. 
State ex rel. Rankin v. District Court, 58 
Mont. 276, 290, 191 Pac. 772. 


The participial expression “as occurring” 
is equivalent to “which occurred,” and does 
not merely relate to time and place. State 
ex rel. Rankin v. District Court, 58 Mont. 
276, 289, 191 Pac. 772. 


Cited or applied as section 2172, Code 
of Civil Procedure, in State ex rel. North- 
ern Pac. Ry. Co. v. Loud, 24 Mont. 428, 
430, 62 Pac. 497; State ex rel. Rankin v. 
District Court, 58 Mont. 276, 285, 191 Pace. 
772. 


When contempt is committed in ‘“pres- 
ence of court,” see note in 17 Ann. Cas. 
220. 

Necessity of affidavit or sworn state- 
ment as foundation for constructive con- 
tempt, see note in 2 A. L. R. 225. 


Sufficiency of affidavit on information 
and belief to support proceeding for con- 
tempt, see notes in 14 Amn. Cas, 1042; 
Ann. Cas. 1916B, 959; L. R. A. 19170, 854. 


9911. A warrant of attachment may issue or a notice to show cause. 
When the contempt is not committed in the immediate view and presence 
of the court or judge, a warrant of attachment may be issued to bring the. 
person charged to answer, or, without a previous arrest, a warrant of 
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commitment may, upon notice, or upon an order to show cause, be granted, 
and no warrant of commitment can be issued without such previous attach- 
‘ment to answer, or such notice or order to show cause. 


History: Sec. 7312, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1212. 


Note.—Sections 9911 to 9915 were en- 
acted as sections 457 to 461, pp. 226 and 
227, Laws of 1867; re-enacted as sections 
533 to 537, p. 145, Codified Statutes 1871; 
re-enacted as sections 568 to 571, pp. 186 
and 187, Laws of 1877; re-enacted as sec- 
tions 568 to 571, First Division Revised 
Statutes 1879; re-enacted as sections 586 


1887; re-enacted as sections 2173 to 2177, 
Code of Civil Procedure 1895; re-enacted 
as sections 7312 to 7316, Revised Codes 
1907. 


Cited or applied as section 2173, Code 
of Civil Procedure, in State ex rel. Gem- 
mell v. Clancy, 24 Mont. 359, 362, 61 Pac. 
987; as section 7312, Revised Codes, in 
State ex rel. Rankin v. District Court, 58 


to 589, First Division Compiled Statutes Mont. 276, 290, 191 Pac. 772. 


9912. Bail may be given by a person arrested under such warrant. 
Whenever a warrant of attachment is issued, pursuant to this chapter, 
the court or judge must direct, by an indorsement on such warrant, that 
the person charged may be let to bail for his appearance, in an amount to 
be specified in such indorsement. 


History: Sec. 7313, Rev. C. 1907. See also history of ‘Sec. 9911. Cal. C. Civ. Proc. 
Sec. 1213. ; 


9913. Sheriff must, upon executing the warrant, arrest and detain the 
person until discharged. Upon executing the warrant of attachment, the 
sheriff must keep the person in custody, bring him before the court or 
judge, and detain him until an order be made in the premises, unless the 
person arrested .entitle himself to be discharged, as provided in the next 
section. 


History: 
Sec. 1214. 


Sec. 7314, Rev. C. 1907. See also history of Sec. 9911. Cal. C. Civ. Proc. 


9914. Bail-bond, form and conditions of. When a direction to let the 
person arrested to bail is contained in the warrant of attachment, or 
indorsed thereon, he must be discharged from the arrest, upon executing 
and delivering to the officer, at any time before the return day of the 
warrant, a written undertaking, with two sufficient sureties, to the effect 
that the person arrested will appear on the return of the warrant and 
abide the order of the court or judge thereupon; or they will pay, as may 
be directed, the sum specified in the warrant, or ordered by court or judge. 


History: Sec. 7315, Rev. C. 1907. See 
also history of Sec. 9911. Cal. C. Civ. 
Proc. Sec. 1215. 


Note.—The words “or ordered by court 
or judge” first appeared in section 2176, 
Code of Civil Procedure 1895. 


9915. Officer must return warrant and undertaking, if any. The 
officer must return the warrant of arrest and undertaking, if any, received 
by him from the person arrested, by the return day specified therein. 


History: Sec. 7316, Rev. C. 1907. See also history of Sec. 9911. Cal. C. Civ. Proc. 
Sec. 1216. 


9916. Hearing. When the person arrested has been brought up or 
appeared, the court or judge must proceed to investigate the charge, and 
must hear any answer which the person arrested may make to the same, 
and may examine witnesses for or against him, for which an adjournment 
may be had from time to time, if necessary. 

History: En. Sec. 399, p. 126, Bannack Sec. 538, p. 145, Cod. Stat. 1871; re-en. 
Stat.; amd. Sec. 462, p. 227, L. 1867; re-en. Sec. 572, p. 187, L. 1877; re-en. Sec. 572, 
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1st ‘Div. Rev. Stat. 1879; re-en. Sec. 590, 
1st Div. Comp. Stat. 1887; re-en. Sec. 2178, 
C. Civ. Proc. 1895; re-en. Sec. 7317, Rev. 
C, 1907. Cal. C. Civ. Proc. Sec. 1217. 


Cited or applied as section 2178, Code 
of Civil Procedure, in State ex rel. Gem- 
mell v. Clancy, 24 Mont. 359, 362, 61 Pac. 
987; as section 7317, Revised Codes, in 
In re Mettler, 50 Mont. 299, 301, 146 Pace. 
747. 


CONTEMPTS. 


[Part IV 


Necessity of finding facts before ad- 
judging one guilty of contempt, see notes 
in Ann. Cas, 1913A, 957; 30. LS Uieeae 
(N. 8.) 564. 

Right to jury trial in contempt pro- 
ceeding, see note in Ann. Cas. 1913D, 458. 

Proof in prosecution for constructive 
contempt, see notes in 4 Ann. Cas. 183; 
8 Ann. Cas. 267; 11 Ann. Cas. 532. 


9917. Judgment and penalty, if guilty. Upon the answer and evidence 
taken, the court or judge must determine whether the person proceeded 
against is guilty of the contempt charged, and if it be adjudged that he 
is guilty of the contempt, a fine may be imposed on him not exceeding 
five hundred dollars, or he may be imprisoned not exceeding five days, 


or both. 


History: En. Sec. 463, p. 227, L. 1867; 
re-en, Sec. 539, p. 145, Cod. Stat. 1871; 
re-en. Sec. 573, p. 188, L. 1877; re-en. Sec. 
573, 1st Div. Rev. Stat. 1879; re-en. Sec. 
591, 1st Div. Comp. Stat. 1887; amd. Sec. 
2179, C. Civ. Proc. 1895; re-en. Sec. 7318, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1218. 


An injunction to restrain a party from 
working in a mine, and requiring the 
same to be securely timbered, imposed as 
a punishment for an alleged contempt, is 
null and void, for the reason that it at- 
tempts to denounce a penalty for a con- 
tempt not warranted by this section. In 
re Sutton, 26 Mont. 557, 558, 71 Pac. 1132. 


On the hearing of an order to show 
cause why an injunction should not issue, 
it was error to reject defendant’s evidence 
and issue the injunction because defendant 
was in contempt for violating a restrain- 
ing order. Such action on the part of the 
court was a denial of due process of law. 
Harley v. Montana O. P. Co., 27 Mont. 
388, 392, 71 Pac. 407. See, also, King 
Tonopah Mining Co. v. Lynch, 232 Fed. 
485, 490. 


No penalty additional to that pre- 
scribed by the statute may be imposed 
upon the person found guilty of contempt. 
Dunlavey v. Doggett, 38 Mont. 204, 208, 
99 Pac. 436. 


Contempt proceedings being sui generis 
and complete in themselves, they cannot 
be changed by construction into actions 
for the wrongful conversion of personal 
property or for the wrongful occupation 
of real property, and consequently statutes 
fixing the measure of damages in such ac- 
tions have no application. Dunlavey v. 
Doggett, 38 Mont. 204, 209, 99 Pac. 436. 


Contempt proceedings do not furnish a 
remedy available to the plaintiff for the 
redress or prevention of a private wrong. 
While such proceedings may have the re- 


sult of deterring the defendants from 
again interfering with plaintiff’s rights, 
still the object to be attained is vindica- 
tion of the dignity of the authority of the 
court, and not indemnity for the plaintiff 
or any judgment in his favor. Dunlavey 
v. Doggett, 38 Mont. 204, 210, 99 Pae. 
436. 


In the absence of statute on the subject, 
attorney’s fees and other expenses in- 
curred by the owner of a water right in 
instituting and prosecuting to a success- 
ful determination a contempt proceeding 
for the violation of a decree of court set- 
tling his rights, are not recoverable as 
items in an action against the contemnor 
for damages proximately caused by his 
disobedience of the order. Dunlavey v. 
Doggett, 38 Mont. 204, 210, 99 Pac. 436. 


An attorney found guilty of contempt 
was properly subject to punishment by 
fine and imprisonment in the county jail 
until the fine was paid. State ex rel. 
Coleman v. District Court, 51 Mont. 195, 
200, 149. Pae. 973. 


Where a husband by wiiful, voluntary, 
and contumacious acts places himself in a 
position where it is impossible for him to 
comply with an order of the court to pay 
alimony, the court may declare him guilty 
of contempt. State ex rel. Scott v. Dis- 
trict Court, 58 Mont. 355, 366, 192 Pac. 
829. 

Cited or applied as section 2179, Code of 
Civil Procedure, in State ex rel. Flynn v. 
District Court, 24 Mont. 33, 35, 60 Pac. 
493; State ex rel. Gemmell v. Clancy, 24 
Mont. 359, 362, 61 Pac. 987; as section 
7318, Revised Codes, in State ex rel. Me- 
Lean v. District Court, 37 Mont. 485, 488, 
97 Pac. 841, 15 Ann. Cas. 941. 


Power to enforce fine imposed for con- 
tempt by imprisonment, see note in Ann. 
Cas. 1912D, 1339. 
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9918. If the contempt is the omission to perform any act, the person 
may be imprisoned until performance. When the contempt consists in the 
omission to perform an act which is yet in the power of the person to 
perform, he may be imprisoned until he shall have performed it, and in 


that case the act must be specified in the warrant of commitment. 


History: En. Sec. 400, p. 126, Bannack 
Stat.; re-en. Sec. 464, p. 227, L. 1867; re-en. 
Sec. 540, p. 146, Cod. Stat. 1871; re-en. 
Sec. 574, p. 188, L. 1877; re-en. Sec. 574, 
1st Div. Rev. Stat. 1879; re-en. Sec. 592, 
1st Div. Comp. Stat. 1887; re-en. Sec. 2180, 
C. Civ. Proc. 1895; re-en. Sec. 7319, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 1219. 


Inability to render obedience to an order 
of court is a good defense to a charge of 
contempt for its violation, unless it ap- 
pears that the person charged has volun- 


.9919. Proceedings where party fails to appear. 


tarily and contumaciously brought the dis- 
ability upon himself. State ex rel. Me- 
Lean v. District Court, 37 Mont. 485, 488, 
97 Pac. 841, 15 Ann. Cas. 941. 

The commitment of a person to jail 
for failure to pay alimony under this sec- 
tion is void, where the record shows that 
at the time of the contempt proceeding 
it was not within the power of the con- 
temnor to comply with the order of the 
court. State ex rel. Scott v. District 
Court, 58 Mont. 355, 366, 192 Pac. 829. 


When the warrant 


of arrest has been returned served, if the person arrested does not appear 
on the return day, the court or judge may issue another warrant of arrest, 
or may order the undertaking to be prosecuted, or both. If the under- 
taking be prosecuted, the measure of damages in the action is the extent 
of the loss or injury sustained by the aggrieved party by reason of the 
misconduct for which the warrant was issued, and the costs of the pro- 
ceeding. 


History: En. Sec. 466, p. 227, L. 1867; 
Te-en. Sec. 542, p. 146, Cod. Stat. 1871; 
re-en. Sec. 576, p. 188, L. 1877; re-en. Sec. 
576, 1st Div. Rev. Stat. 1879; re-en. Sec. 


594, 1st Div. Comp. Stat. 1887; re-en. Sec. 
2181, C. Civ. Proc. 1895; re-en. Sec. 7320. 
Rev. ©. 1907. Cal. C. Civ. Proc. 1220. 


9920. Illness sufficient cause for nonappearance of party arrested— 
Confinement under arrest for contempt. Whenever, by the provisions of 
this chapter, an officer is required to keep a person, arrested on a warrant 
of attachment, in custody, and to bring him before a court or judge, the 
inability, from illness or otherwise, of the person to attend, is sufficient 
excuse for not bringing him up; and the officer must not confine a person 
arrested upon a warrant in a prison, or otherwise restrain him of personal 
liberty, except so far as may be necessary to secure his personal attendance. 


History: En. Sec. 467, p. 227, L. 1867; 
re-en. Sec. 543, p. 146, Cod. Stat. 1871; 
re-en. Sec. 577, p. 188, L. 1877; re-en. Sec. 


595, ist Div. Comp. Stat. 1887; re-en. Sec. 
2182, C. Civ. Proc. 1895; re-en. Sec. 7321, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1221. 


577, 1st Div. Rev. Stat. 1879; re-en. Sec. 


9921. Judgment and orders in such cases final. The judgment and 
orders of the court or judge, made in cases of contempt, are final and 
conclusive, and there is no appeal; but the action of a district court or 
judge can be reviewed on a writ of certiorari by the supreme court, or a 
judge thereof, and the action of a justice of the peace, or other inferior 
court, by the district court or judge of the county in which such justice or 
judge of such inferior court resides. 


History: Ap. p. Sec. 468, p. 228, L. 1867; 
amd. Sec. 544, p. 146, Cod. Stat. 1871; 
re-en. Sec. 578, p. 188, L. 1877; re-en. Sec. 
578, 1st Div. Rev. Stat. 1879; re-en. Sec. 
596, 1st Div. Comp. Stat. 1887; en. Sec. 
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2183, C. Civ. Proc. 1895; re-en. Sec. 7322, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1222. 


The provision of this section, making 
the judgment and orders of the court or 


9922, 9923] 


judge in contempt proceedings final and 
conclusive, and denying the right of ap- 
peal therefrom, shows that the judgments 
and orders contemplated by the statute 
are those which may emanate from a judge 
at chambers, as well as from the court 
itself. State ex rel. Northern Pac. Ry. 
os v. Loud, 24 Mont. 428, 432, 62 Pace. 

Where the district judge dismissed con- 
tempt proceedings, holding that he was 
not authorized to entertain them, man- 
damus to compel him to hear and determine 
them was the proper remedy, since an ap- 
peal from the order of dismissal would not 
lie. State ex rel. Northern Pac. Ry. Co. v. 
Loud, 24 Mont. 428, 433, 62 Pac. 497. 

The supreme court is not limited to re- 
view a judgment of contempt by writ of 
certiorari, but may also do so by writs 
of supervisory control. State ex rel. Sut- 
ton v. District Court, 27 Mont. 128, 130, 
69 Pac. 988. 

Contempt proceedings are sui generis, 
and for the violation of a lawful judg- 
ment of the district court, that court 
alone has authority to inflict punishment, 


DISSOLUTION OF 


CORPORATIONS. [Part LV 


and this authority is so far exclusive that 
by express legislative declaration the 
right of appeal is denied. State ex rel. 
Zosel v. District Court, 56 Mont. 578, 581, 
185 Pace. 1112. 

If a district court acts without juris- 
diction in a contempt proceeding, such ac- 
tion may, under this section, be reviewed 
on certiorari, and in exigent cases where 
the court acts within its jurisdiction, but 
in a manner so arbitrary and unlawful 
as to be tyrranical, the supreme court may 
intervene by virtue of the power of super- 


-visory control conferred by the constitu- 


tion over inferior courts, but in such a 
case the court is limited to an examination 
of the record to ascertain whether there is 
substantial evidence to justify the order 
adjudging the accused guilty. State ex 
rel. Zosel v. District Court, 56 Mont. 578, 
582, 185 Pac. 1112. 

Cited or applied as section 2183, Code 
of Civil Procedure, in State ex rel. Boston 
& M. Co. v. Judges, 30 Mont. 193, 198, 
76 Pac. 10; as section 7322, Revised Codes, 
in In re Mettler, 50 Mont. 299, 302, 146 
Pac. 747. 


CHAPTER 12. 
DISSOLUTION OF CORPORATIONS BY THE DISTRICT COURT. 


Section 9922. 


Corporations—How Dissolved. 


Application—How Signed and Verified. 
Filing Application and Publication of Notice. 


9923. Application—What to Contain. 
9924, 

9925. 

9926. Objections May Be Filed. 
9927. Hearing of Application. 

9928. Judgment-Roll and Appeals. 


9922. Corporations—How dissolved. A corporation may be dissolved 
by the district court of the county where its principal place of business is 
situated, upon its voluntary application for that purpose. 


History: En. Sec. 2190, C. Civ. Proc. 
1895; re-en. Sec. 7323, Rev. C. 1907. Cal. 
C, Ciy. Proc. Ses. 1227; 


Cited or applied as section 7323, Revised 
Codes, in Smith v. Iron Mountain Tunnel 
Co., 46 Mont. 13, 17, 125 Pac. 649, Ann. 
Cas. 1914B, 551. 


Power of courts to decree dissolution of 
corporations, see note in 96 Am. Dec. 756. 


Right of majority of stockholders to 
dissolve going business corporation against 
protest of minority, see notes in Ann. Cas. 
1918A, 375; 2 L. BR. A. (N. 8.) 498. 

Inherent jurisdiction of equity, inde- 
pendent of statute, at the instance of 
stockholder, to wind up a corporation be- 
cause of mismanagement or fraud of its 
officers, see notes in 39 L. R. A. (N. 8.) 
1032; L. R. A. 1915A, 606. 


9923. Application—What to contain. The application must be in 


writing, and must set forth: 


1. That at a meeting of the stockholders or members called for that 
purpose, the dissolution of the corporation was resolved upon by a two- 
thirds vote of all the stockholders or members; 

2. That all claims and demands against the corporation have been 


satisfied and discharged. 
History: 
Civ. Proc. Sec. 1228. 


En. Sec. 2191, C. Civ. Proc. 1895; re-en. Sec. 7324, Rev. C. 1907. Cal. C. 
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9924. Application—How signed and verified. The application must 
be signed by a majority of the board of trustees, directors, or other officers 
having the management of the affairs of the corporation, and must be 
verified in the same manner as a complaint in a civil action. 


History: En. Sec. 2192, C. Civ. Proc. 1895; re-en. Sec. 7325, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1229. 


9925. Filing application and publication of notice. If the court is 
satisfied that the application is in conformity with this chapter, the judge 
thereof must order it to be filed with the clerk, and that the-clerk give 
not less than thirty nor more than fifty days’ notice of the application, by 
publication in some newspaper published in the county; and if there are 
none such, then by advertisements posted up in three of the principal 
public places in the county. 


History: En. Sec. 2193, C. Civ. Proc. 1895; re-en. Sec. 7326, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1230. 


9926. Objections may be filed. At any time before the expiration of 
the time of publication, any person may file his objections to the appli- 
cation. 


History: En. Sec. 2194, C. Civ. Proc. 1895; re-en. Sec. 7327, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1231. 


9927. Hearing of application. After the time of publication has 
expired, the court or judge may, upon five days’ notice to the persons who 
have filed objections, or without further notice if no objections have been 
filed, proceed to hear and determine the application, and if all the state- 
ments made therein are shown to be true, must, by judgment, declare the 
corporation dissolved. The court or judge, in such action, shall ascertain 
the names of the directors of said corporation then in office, and~shall 
incorporate such names in the judgment of dissolution, and the persons so 
named shall be the trustees of the creditors and stockholders or members 
of such dissolved corporation. If in any judgment of dissolution hereto- 
fore entered, the court declared who were the trustees, such declaration is 
conclusive evidence thereof. 


History: En. Sec. 2195, C. Civ. Proc. Sec. 2, Ch. 125, L. 1919. Cal. C. Civ. Proc. 
1895; re-en. Sec. 7328, Rev. C. 1907; amd. Sec. 1232. 


9928. Judgment-roll and appeals. The application, notices, proof of 
publication, objections (if there be any), and declaration of dissolution 
constitute the judgment-roll; and from the judgment an appeal may be 
taken, as from other judgments of the district court. 


History: En. Sec. 2196, C. Civ. Proc. Cited or applied as section 7329, Revised 
1895; re-en. Sec. 7329, Rev. C. 1907. Cal. Codes, in Smith v. Iron Mountain Tunnel 
C. Civ. Proc. Sec. 1233. Co., 46 Mont. 13, 17, 125 Pace. 649, Ann. 


Cas. 1914B, 551. 


CHAPTER 13. 
DISSOLUTION OF CORPORATIONS BY ACT OF DIRECTORS. 


Section 9929. Voluntary Dissolution of Corporations. 
9930. Directors Shall File Statement, Where—Contents of Statement. 
9931. Effect of Filing Statement. 
9932. Same With Reference to Foreign Corporations. 
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9929. Voluntary dissolution of corporations. Any corporation organ- 
ized under the laws of this state, which has ceased to transact business, 
and which has no assets, may be dissolved upon a compliance with the 
provisions of this act. 

History: En. Sec. 1, Ch. 119, L. 1919. 


9930. Directors shall file statement, where—Contents of statement. A 
majority of the directors of such corporation, or, in the event some of the 
directors are dead, a majority of those living, shall file in the office of the 
clerk of the district court of the county in which the principal office of 
such corporation is located, a statement, verified by their oaths, setting 
forth: 

1. That said corporation has ceased to transact business; 

2. That said corporation has no assets; 

3. That said corporation has no intention of ever again resuming oper: 
ations. 

A copy of said statement, certified by the clerk of said district court, 
shall be filed in the office of the secretary of state. 

History: En. Sec. 2, Ch. 119, L. 1919. 

Note.—The above section rewritten to express evident intent of legislature. 


9931. Effect of filing statement. Upon the filing of such certified copy 
of such statement in the office of the secretary of state, such corporation 
shall thereupon become dissolved, and thereafter the directors shall be 
relieved from any further liability in connection with such corporation. 

History: En. Sec. 3, Ch. 119, L. 1919. 


9932. Same with reference to foreign corporations. Such a statement, 
filed with reference to a foreign corporation, whose principal property and 
operations were in Montana, shall also relieve the directors from any 
further liability under the laws of this state, as relating to said corpor- 
ation. 

History: En. Sec. 4, Ch. 119, L. 1919. 


CHAPTER 14. 
EMINENT DOMAIN. 


Section 9933. Eminent Domain Defined. 
9934. What Are Public Uses. 
9935. What Estates in Land May Be Acquired by Condemnation. 
9936. Private Property Defined—Classes Enumerated. 
9937. Facts Necessary to Be Found Before Condemnation. 
9938. Parties May Make Location—May Enter to Make Surveys. 
9939. Jurisdiction in District Court. 
9940. The Complaint and Its Contents. 
9941. Summons—What to Contain—How Issued and Served. 
9942. Who May Defend. 
9943. Power of Court to Appoint Commissioners, etc. 
9944. Meeting of Commissioners. 
9945. The Date With Respect to Which Compensation Shall Be 
Assessed, and the Measure Thereof, 
9946. Report of Commissioners. 
9947. Appeal. 
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9948. New Proceedings to Cure Defective Title. 

9949. Payment of Damages or Deposit of Bond Therefor. 

9950. Damages—To Whom Paid. 

9951. Final Order of Condemnation—What to Contain—When 
Filed, Title Vests. 

9952. Putting Plaintiff in Possession. 

9953. Costs, Allowance and Apportionment of. 

9954. Rules of Practice. 

9955. Private Roads. 

9956. Exceptions. 

9957. Temporary Logging Roads. 

9958. Damages to Be Paid Before Land Can Be Used. 


9933. Eminent domain defined. Eminent domain is the right of the 
state to take private property for public use. This right may be exercised 
in the manner provided in this chapter. 

musuory:. En. Sec. 579, p. 189, L. 1877; 
re-en. Sec. 579, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 597, 1st Div. Comp. Stat. 1887; 
amd. Sec. 2210, C. Civ. Proc. 1895; re-en. 
Sec. 7330, Rev. C. 1907. Cal. C. Civ. Proc. 


county, merely by a recital in the summons 
that the hearing would be had there, and 
the order made at such hearing was with- 
out jurisdiction. State ex rel. Davis v. 
District Court, 29 Mont. 153, 155, 74 Pac. 


Sec. 1237. 


Condemnation proceedings are special 
proceedings provided for by the statute. 
State ex rel. Davis v. District Court, 29 


200. 

Cited or applied as section 579, First 
Division Revised Statutes 1879, in Montana 
Central Ry. Co. v. Helena & R. M. R. Co., 


Mont. 153, 155, 74 Pac. 200. See tee et Bee te 


After filing a complaint in the proper 
county, plaintiff could not change the place 
of trial at his own instance to another 


For text treatment of “Eminent Do- 
main,” see Cal. Jur. and 10 R. C. L. 1. 


9934. What are public uses. Subject to the provisions of this chapter, 
the right of eminent domain may be exercised in behalf of the following 
public uses: 

1. All public uses authorized by the government of the United States. 

2. Public buildings and grounds for the use of the state, and all other 
publie uses authorized by the legislative assembly of the state. 

3. Public buildings and grounds for the use of any county, city, or 
town, or school district; canals, aqueducts, flumes, ditches, or pipes con- 
ducting water, heat, or gas for the use of the inhabitants of any county, 
city, or town; raising the banks of streams, removing obstructions there- 
from, and widening, deepening, or straightening their channels; roads, 
streets, and alleys, and all other public uses for the benefit of any county, 

city, or town, or the inhabitants thereof, which may be authorized by the 
legislative assembly; but the mode of apportioning and collecting the costs 
of such improvements shall be such as may be provided in the statutes or 
ordinances by which the same may be authorized. 

4. Wharves, docks, piers, chutes, booms, ferries, bridges, of all kinds, 
private roads, plank and turnpike roads, railroads, canals, ditches, flumes, 
aqueducts, and pipes for public transportation, supplying mines, mills, and 
smelters for the reduction of ores and farming neighborhoods with water, 
and drainage and reclaiming lands, and for floating logs and lumber on 
streams not navigable, and sites for reservoirs, necessary for collecting and 
storing water. 

5. Roads, tunnels, ditches, flumes, pipes, and dumping places for 
working mines, mills, or smelters for the reduction of ores; also outlets, 
natural or otherwise, for the flow, deposit, or conduct of tailings or refuse 
matter from mines, mills, and smelters for the reduction of ores; also an 
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occupancy in common by the owners or the possessors of different mines 
of any place for the flow, deposit, or conduct of tailings or refuse matter 
from their several mines, mills, or smelters for reduction of ores, and sites 
for reservoirs necessary for collecting and storing water. 

6. Private roads leading from highways to residences or farms. 

7. Telephone or electric light lines. 

8. Telegraph lines. ; 

9. Sewerage of any city, county, or town, or any subdivision thereof, 
whether incorporated or unincorporated, or of any settlement consisting of 
not less than ten families, or of any public buildings belonging to the state, 


or to any college or university. 
10. Tramway lines. 
11. Electric power lines. 
12. Logging railways. 


18. Temporary logging roads and banking grounds Lis the transporta- 
tion of logs and timber products to public streams, lakes, mills, railroads, 


or highways, for such time as the court or judge may determine; 


provided, 


the grounds of state institutions be excepted. 


History: En. Sec. 580, p. 189, L. 1877; 
re-en. Sec. 580, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 598, 1st Div. Comp. Stat. 1887; 
amd. Sec. 2211, C. Civ. Proc. 1895; amd. 
Sec. 1, p. 135, L. 1899; amd. Sec. 1, Ch. 4, 
L. 1907; Sec. 7331, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1238. 


Complainant must allege the necessity 
of the use for which the condemnation is 
sought. City of Helena v. Harvey, 6 Mont. 
114, 9 Pac.’ 903. 

The taking of land for the purpose of 
flooding it, rendered necessary by the con- 
struction of a dam for generating electric 
power, to be sold to industrial enterprises 
and to the public generally, the power 
also to be utilized for pumping water upon 
arid lands, is for such public use as will 
support the right to acquire the land by 
condemnation. Helena Power Transmis- 
sion Co. v. Spratt, 35 Mont. 108, 125, 88 
Pac. 773, 10 Ann. Cas. 1055, 8 L. R. A, 
(N. 8.) 567. 

This section, prior to its amendment, was 
held not to furnish authority for the ex- 
ercise of the right of eminent domain by 
a foreign corporation. Helena Power 
Transmission Co. v. Spratt, 35 Mont. 108, 
130, .88 Pac. 773, 10 Ann. Cas. 1055, 8 
L. BR. A. (N. 8.) ‘567. 

Subdivision 5 of this section was de- 
signed to favor the mining industry of 
the state. Kipp v. Davis-Daly Copper Co., 


41 Mont. 509, 519, 110 Pac. 237, 21 Ann. 


Cas. 1372, 36 L. R. A. (N. 8.) 666. 


A power plant is one of the public uses 
for which land may be condemned; and 
the complaint, in a proceeding for the 
purpose, need not allege a promise of ac- 
complishment in respect to the use, but 
only that the plaintiff is one of the 
agencies chosen by the state to exercise 


the power of eminent domain, and that 
the use for which the property is to be 
taken is one of the public uses enumerated 
in the statute. Interstate Power Co. v. 
Anaconda Copper Min. Co., 52 Mont. 509, 
515, 159 Pac. 408. 


Where plaintiff electric power company, 
in a condemnation proceeding, alleged suf- 
ficient facts to show that the use sought 
to be made of the land was a public one, 
it was not necessary to specifically allege 
that there was a present or prospective de- 
mand for its products. Interstate Power 
Co. v. Anaconda Copper Min. Co., 52 Mont. 
509, 515, 159 Pac. 408. 


A domestic corporation engaged in the 
express business is not authorized to in- 
voke the power of eminent domain to any 
greater extent than a private individual, 
and the power is not open to the one for 
any purpose for which it is not open -to 
the other. Wells Fargo & Co. v. Harring- 
ton, 54 Mont. 235, 241, 169 Pac. 463. 


Cited or applied as section 2211, Code of 
Civil Procedure, before amendment, in 
State ex rel, Bloomington v. District Court, 
34 Mont. 535, 541, 88 Pac. 44, 115 Ann. 
St. Rep. 540; as section 7331, Revised 
Codes, in Northern Pacific Ry. Co., v. Me- 
Adow, 44 Mont. 547, 552, 121 Pac. 473; as 
section 2211, Code of Civil Procedure, be- 
fore amendment, in City of Butte v. Mon- 

tana Independent Tel. Co., 50 Mont. 574, 
580, 148 Pac, 384. 


What constitutes public use for which 
property may be taken under power of 
eminent domain, see notes in 16 A. S. R. 
610; 2 Ann. Cas. 50; 3 Ann. Cas. 1113; 
4 Ann. Cas. 1175; 14 Ann. Cas. 903; Ann. 
Cas. 1912D, 1002; Ann. Cas. 1918A, 203; 
ee Wan «eg PS SNE 6 
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9935. What estates in land may be acquired by condemnation. The 
following is a classification of the estates and rights in lands subject to be 
taken for public use: | 

1. <A fee simple, when taken for public buildings or grounds, or for 
permanent buildings, for reservoirs or dams, and permanent flooding 
occasioned thereby, or for an outlet for a flow, or a place for the deposit, 
of debris or tailings of a mine. 

2. An easement, when taken for any other use. 

3. The right of entry upon and occupation of lands, and the right to 
take therefrom such earth, gravel, stones, trees, and timber as may be 
necessary for some public use. 


History: En. Sec. 581, p. 190, L. 1877; 
re-en. Sec. 581, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 599, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 2212, C. Civ. Proc. 1895; re-en. 
Sec. 7332, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1239. 


Cited or applied as section 7332, Revised 
Codes, in State ex rel. Galen v. District 
Court, 42 Mont. 105, 114, 112 Pac. 706. 


9936. Private property defined—Classes enumerated. The private 
property which may be taken under this chapter includes: 

1. All real property belonging to any person; 

2. Lands belonging to this state, or to any county, city, or town, not 
appropriated to some public use; 

8. Property appropriated to public use; but such property must not 
be taken unless for a more necessary public use than that to which it has 
already been appropriated ; 

4. Franchises for roads, bridges, and ferries, and all other franchises: 
but such franchises must not be taken unless for free highways, free 
bridges, railroads, or other more necessary public use; 

5. All rights-of-way for any and all the purposes mentioned in section 
9934, and any and all structures and improvements thereon, and the lands 
held and used in connection therewith must be subject to be connected 
with, crossed, or intersected by any other right-of-way of improvements, 
or structures thereon. They must also be subject to a limited use, in 
common with the owner thereof, when necessary; but such uses, crossings, 
intersections, and connections must be made in manner most compatible 


with the greatest public benefit and least private injury; 
6. All classes of private property not enumerated may be taken for 
public use, when such taking is authorized by law. 


History: En. Sec. 582, p. 190, L. 1877; 
re-en. Sec. 582, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 600, Ist Div. Comp. Stat. 1887; 
amd. Sec. 2213, C. Civ. Proc. 1895; re-en. 
Sec. 7333, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1240. 


A beneficial use of the water flowing in 
the streams of the state is a public use; 
but it may be appropriated to a more nec- 
essary public use, and it is not necessary 
that the new publie use should, in all 
cases, be a different public use. It does 
not follow, however, that a city can ac- 
quire the exclusive right to the use of the 
water in a particular stream; it must first 
be shown that the use for which it is 


sought is a more necessary use, and the 
city must then be able financially to make 
compensation to the person or persons en- 
titled to the present use. Carlson v. City 
of Helena, 39 Mont. 82, 105, 102 Pac. 39, 
17 Ann, Cas. 1233. 

Lands belonging to the state, except as 
otherwise indicated in subdivision 2 of this 
section, may be taken by the exercise of 
the power of eminent domain, and the 
state may properly be made a party to the 
action; in other words, the state has ex- 
pressly consented to be sued under such 
circumstances. State ex rel. Galen v. 
District Court, 42 Mont: 105, 112, 112 
Pac. 706. 
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Lands granted to the state for common 
school purposes cannot be taken under 
condemnation proceedings. Congress com- 
manded that sections 16 and 36 in each 
township should be sold at public sale, and 
the framers of the state constitution ex- 
pressly agreed, for the state, not to dis- 
pose of them, except in the manner pre- 
scribed, without the consent of the United 


9937. Facts necessary to be found before condemnation. 


erty can be taken, it must appear: 


EMINENT DOMAIN. 
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States. State ex rel. Galen v. District 
Court, 42 Mont. 105, 116, 112 Pac. 706. 


State or federal public lands as subject 
to condemnation, see note in 15 Ann. Cas. 
488. 

Taking school lands for other public 
uses, see notes in Ann. Cas. 1914B, 338; 
48 L. BR. A. (N. 8.) 489. 


Before prop- 


1. That the use to which it is to be applied is a use authorized by law; 

2. That the taking is necessary to such use. 

3. If already appropriated to some public use, that the public use to 
which it is to be applied is a more necessary public use. The plaintiff 
or defendant, or any party interested in the proceedings, can appeal to 
the supreme court from any finding or judgment made or rendered under 


this chapter, as in other cases. 
proceedings under this chapter. 


History: En. Sec. 583, p. 191, L. 1877; 
re-en. Sec. 583, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 601, Ist Div. Comp. Stat. 1887; 
amd. Sec. 2214, C. Civ. Proc. 1895; re-en, 
Sec. 7334, Rev. C. 1905. Cal. C. Civ. 
Proc. Sec. 1241. 


The necessity of the taking or using 
the roadbed or right-of-way, built or se- 
cured by another railroad company through 
a canyon or defile, is a question for deci- 
sion by the district court of the county 
in which the canyon is located. Montana 
Central Ry. Co. v. Helena & R. M. R. Co., 
6 Mont. 416, 418, 12: Pac. 916. 

The word “necessary,” as used in a 
statute of this character, does not mean 
an absolute necessity for the particular 
location sought, but a reasonable necessity 
to be determined from considerations of 
practicability, economy, and facilities, 
under the particular circumstances of the 
ease, having regard to senior rights and 
the benefits to the public. Butte, Ana- 
econda & Pacific Ry. Co. v. Montana 
Union Ry. Co., 16 Mont. 504, 538, 41 Pac. 
232, 50 Am. St. Rep. 508, 31 L. R. A. 298. 

The word “necessary” does not mean an 
absolute or indispensable necessity, but 
one reasonable, requisite, and proper for 
the accomplishment of the end in view, 
under the peculiar circumstances of the 
ease. Butte, Anaconda & Pacific Ry. Co. 
v. Montana Union Ry. Co., 16 Mont. 504, 
541, 41 Pac. 232, 50 Am. St. Rep. 508, 
31 L. R. A. 298; Northern Pacific Ry. Co. 
v. McAdow, 44 Mont. 547, 554, 121 Pac. 
473. 

Where a railroad, which traverses the 
side of a mountain in a mining section, 
has within its right-of-way tracts of 
ground not necessary to the proper, suc- 
cessful, and safe operation of its system 
of tracks and spurs, and which have not 


Such appeal does not stay any further 


been used by it during the several years 
of its construction in connection with any 
such operations, and in all reasonable prob- 
ability not necessary for any future use, 
and another road, in seeking the same ob- 
jective points, is obliged to take parts of 
such unused right-of-way to avoid a con- 
siderably more. circuitous route at a dif- 
ferent grade, of very much greater cost 
and of serious damage to many mining 
properties, and would, in any event, be 
obliged to parallel the adversary road a 
part of the way, under such conditions the 
taking of the unused parts of the one rail- 
road by the other is a more necessary pub- 
lic use. Butte, Anaconda & Pacific Ry. 
v. Montana Union Ry. Co., 16 Mont. 504, 
538, 41 Pac. 232, 50 Am. St. Rep. 508, 
31 L. BR. A. 298. 

Condemnation proceedings are statutory, 
and a strict compliance with the require- 
ments of the statute is necessary. City of 
Helena v. Rogan, 26 Mont. 452, 474, 68 
Pac. 798. 

Water appropriated for irrigation pur- 
poses may be condemned to procure a 
water supply, where the use for which it 
is to be taken is more necessary than the 
existing use, and a complaint in proceed- 
ings to condemn for a city water supply 
water already appropriated to a public 
use must allege this latter fact, the rela- 
tive degrees of necessity being a question 
for judicial determination. City ge 
Helena v. Rogan, 26 Mont. 452, 476, 68 
Pac. 798. 

The provision of this section, authoriz- 
ing any party to appeal to the supreme 
court from any findings or judgment, as 
in other cases, precludes a resort to cer- 
tiorari. State ex rel. Davis v. District 
Court, 29 Mont. 153, 156, 74 Pac. 200. 

The provisions of sections 6002, 6503, 
and 6507 are exceedingly lberal in be- 
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stowing upon railroad corporations the the rule of necessity must be determina- 
power to appropriate the property of the tive in each instance. Northern Pacific 
citizen to carry forward the public serv- Ry. Co. v. McAdow, 44 Mont. 547, 555, 
ice; but they must, nevertheless, be in- 121 Pac. 473. 

terpreted in the light of this section, and 


9938. Parties may make location—May enter to make surveys. In all 
eases where land is required for public use, the state, or its agents in 
charge of such use, may survey and locate the same; but it must be 
located in the manner which will be most compatible with the greatest 
public good and the least private injury, and subject to the provisions of 
section 9948. The state, or its agents in charge of such public use, may 
enter upon the land and make examination, surveys, and maps thereof, and 
such entry shall constitute no cause of action in favor of the owners of 
the land, except from injuries resulting from negligence, wantonness, or 


malice. 


History: En. Sec. 584, p. 191, L. 1877; 
Tre-en, Sec. 584, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 602, 1st Div. Comp. Stat. 1887; 
re-en.: Sec. 2215, C. Civ. Proc. 1895; re-en. 
Sec. 7335, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 1242. 


In taking, by a proper proceeding, the 
land of a private individual for a public 


use, the greatest possible good to the pub- 
lic and the least possible harm to the in- 
dividual are alone to be considered; but 
where the taking is by a naked trespass, 
the individual can say to the trespasser: 
“You have no right whatever on my prop- 
erty.” Postal Telegraph-Cable Co. v. 
Nolan, 53 Mont. 129, 137, 162 Pac. 169. 


9939. Jurisdiction in district court. All proceedings under this chap- 
ter must be brought in the district court of the county in which the prop- 


erty is situated. 
issuing a summons thereon. 


History: En. Sec. 585, p. 191, L. 1877; 
Te-en. Sec. 585, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 603, lst Div. Comp. Stat 1887; 
re-en. Sec. 2216, C. Civ. Proc. 1895; re-en. 
pec. 7336, Kev. OC. 1907. Cal. C. Civ. 
Proc. Sec. 1243. 


Proceedings to condemn water appro- 
priated for irrigation purposes may be 
brought and tried in the county in which 
‘the land is situated, though the water is 
to be taken in another county. City of 
Helena vy. Rogan, 26 Mont. 452, 470, 68 
Pac. 798. 

A complaint by a city for the condemna- 
tion of water rights in a stream for a 
water supply is not defective for failing 
to allege that it has a right-of-way to the 
stream, or will be able to acquire such 


9940. The complaint and its contents. 


They must be commenced by filing a complaint and 


right. City of Helena v. Rogan, 26 Mont. 
452, 473, 68 Pac. 798. 

The provision of this section, that con- 
demnation proceedings must be brought in 
the county where the land is situated, im- 
plies that they must also be tried there, 
unless transferred by the court or judge 
in some manner authorized by law. State 
ex rel. Davis v. District Court, 29 Mont. 
153,155, 74 Pac.'200. 

Cited or applied as section 585, First 
Division Revised Statutes 1879, in City 
of Helena v. Harvey, 6 Mont. 114, 118, 9 
Pac. 903; Montana Central Ry. Co. v. 
Helena & R. M. BR. Co., 6 Mont. 416, 418, 
12 Pac. 916; as section 2216, Code of Civil 
Procedure, in Yellowstone Park R. R. Co. 
v. Bridger Coal Co., 34 Mont. 545, 551, 87 
Pac. 963, 115 Am. St. Rep. 546. 


The complaint must contain: 


1. The name of the corporation, association, commission, or person in 
charge of the public use for which the property is sought, who must be 


styled plaintiff ; 


2. The names of all owners and claimants of the property, if known, 
or a statement that they are unknown, who must be styled defendants; 

3. A statement of the right of the plaintiff. 

4. If a right-of-way be sought, the complaint must show the location, 
general route, and termini, and must be accompanied with a map thereof, 
so far as the same is involved in the action or proceeding. 
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5. A description of each piece of land sought to be taken, and whether 
the same includes the whole or only a part of the entire parcel or tract. 
All parcels lying in the county, and required for the same public use, may 
be included in the same or separate proceedings, at the option of the 
plaintiff, but the court may consolidate or separate them to suit the 
convenience of the parties. When application for the condemnation of a 
right-of-way for the purposes of sewerage is made on behalf of a settle- 
ment, or town, or a county, the county commissioners of the county may be 


named as plaintiff. 


History: En. Sec. 586, p. 192, L. 1877; 
re-en. Sec. 586, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 604, 1st Div. Comp. Stat. 1887; 
amd. Sec. 2217, C. Civ. Proc. 1895; re-en. 
Sec. 7337, Rev. C. 1907. Cal. ©. Civ. 
Proc. Sec. 1244. 


To condemn private land for an alley- 
way, the complainant must allege the ne- 
cessity of the use for which the condemna- 
tion is sought; otherwise, evidence of such 
necessity is inadmissible. City of Helena 
v. Harvey, 6 Mont. 114, 118, 9 Pac. 903. 
See, also, City of Helena v. Rogan, 26 
Mont. 452, 476, 68 Pac. 798. 

Where plaintiff railroad company, in a 
condemnation proceeding, failed to take 


default against defendants, who had not. 


answered or demurred, but permitted the 
case to proceed as if pleadings had been 
filed and issues properly made, and found 
no fault with any of the proceedings until 
hearing in the district court, it will be 
presumed that issues were made and prop- 
erly determined. Yellowstone Park R. R. 
Co. v..Bridger Coal Co., 34 Mont. 545, 555, 
87 Pac. 963, 115 Am. St. Rep. 546, 9 Ann. 
Cas. 470. 


Where the complaint, in a proceeding to 
condemn land, sets forth definitely the 
bounds on three sides of a tract sought to 
be taken, and designates a well-known 
navigable stream as the boundary on the 
fourth side, this designation is sufficient 
without express reference to high or low- 
water mark; in any event, it meets the re- 
quirements of the rule that “that is cer- 
tain which can be made certain by means 
of the description or references contained 
in the petition.” Interstate Power Co. v. 
Anaconda Copper Min. Co., 52 Mont. 509, 
513, 159 Pac. 408. 

The area of the land sought to be ae- 
quired by condemnation proceedings is not 
required to be stated in the petition. The 
requirement of the statute is met when 
the description is definite enough to iden- 
tify the land sought to be taken, even 
though it be conceded that the statement 
of the area would materially aid in its 
identification. Interstate Power Co. v. 
Anaconda Copper Min. Co., 52 Mont. 509, 
514, 159 Pac. 408. 


9941. Summons, what to contain—How issued and served. The clerk 


must issue a summons, which must contain the names of the parties, a 
description of the lands proposed to be taken, a statement of the publie 
use for which it is sought, and a notice to the defendants to appear before 
the court or judge, at a time and place therein specified, and show cause 
why the property described should not be condemned as prayed for in the 
complaint. Such summons must, in other particulars, be in form of a 
summons in a civil action, and must be served in like manner upon each 
defendant named therein, at least ten days previous to the time designated 
in such notice for the hearing, and no copy of the complaint need be 
served. But the failure to make such service upon a defendant does not 
affect the right to proceed against any or all other of the defendants, upon 
whom service of summons had been made. , 


History: En. Sec. 587, p. 192, L. 1877; Cited or applied as section 2218, Code of 
re-en. Sec. 587, Ist Div. Rev. Stat. 1879; Civil Procedure, in Yellowstone Park R. 


amd. Sec. 605, Ist Div. Comp. Stat. 1887; 
amd. Sec. 2218, C. Civ. Proc. 1895; re-en. 
Sec. 7338, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1245. 


R. Co. v. Bridger Coal Co., 34 Mont. 545, 
553, 87 Pac. 963, 115 Am. St. Rep. 546, 9 
Ann. Cas. 470. 3 


9942. Who may defend. All persons named in the complaint, in occu- 
pation of, or claiming an interest in, any of the property described in the 
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complaint, or in the damages for the taking thereof, though not named, 
may appear, answer, or demur, each in respect to his own property or 


interest. 


History: En. Sec. 588, p. 192, L. 1877; 
Te-en. Sec. 588, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 606, lst Div. Comp. Stat. 1887; 
amd. Sec. 2219, C. Civ. Proc. 1895; re-en. 
Sec. 7339, Rev. C. 1907. Cal. CG. Civ. 


Cited or applied as section 2219, Code of 
Civil Procedure, in Yellowstone Park R. 
R. Co. v. Bridger Coal Co., 34 Mont. 545, 
554, 87 Pac. 963, 115 Am. St. Rep. 546, 
9 Ann. Cas. 470. 


Proc. Sec. 1246. 


9943. Power of court to appoint commissioners, etc. The court or 
judge has power: 

1. To regulate and determine the place and manner of making the con- 
nections and crossings, and enjoying the common uses mentioned in sub- 
division 5, section 9936, and of the occupying of canyons, passes, and 
defiles for railroad purposes, as permitted and regulated by the laws of 
this state or of the United States; 

2. To determine whether or not the use for which the property is 
sought to be appropriated is a public use, within the meaning of the laws 
of this state ; 

3. To limit the amount of property sought to be appropriated, if in the 
opinion of the court or judge the quantity sought to be appropriated is not 
necessary. 

4, If the court or judge is satisfied that the public interests require the 
taking of such lands, it or he must make an order appointing three com- 
petent persons, resident in said county, commissioners to ascertain and 
determine the amount to be paid by the plaintiff to each owner, or other 
person interested in such property, as damages, by reason of the appro- 
priation of such property, and specify the time and place of the first meet- 
ing of such commissioners, and fixing their compensation. Any party may 
object to the appointment of any person as a commissioner on the same 


grounds that he might object to him as a trial juror. 


‘History: Ap. p. Sec. 589, p. 193, L. 
1877; re-en. Sec. 589, 1st Div. Rev. Stat. 
1879; re-en. Sec. 607, ist Div. Comp. Stat. 
1887; amd. Sec. 2220, C.: Civ. Proc. 1895; 
re-en. Sec. 7340, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1247. 


In condemnation proceedings by a rail- 
road company to obtain parts of the right- 
of-way of another road, the question of 
damages for crossings may be properly 
referred to commissioners. Butte, Ana- 
conda & Pacific Ry. Co. v. Montana Union 
Ry. Co., 16 Mont. 504, 549, 41 Pac. 232. 

Failure of defendant in condemnation 
proceedings to appear, either by demurrer 
or answer, does not relieve the court of 


the duty of determining whether the use - 


for which the property sought to be con- 
demned is a publie use, limiting the 


9944, Meeting of commissioners. 


amount taken to the necessities of the 
case, and ascertaining the damages as 
provided in this section and sections 9944 
and 9947. Yellowstone Park R. R. Co. v. 
Bridger Coal Co., 34 Mont. 545, 555, 87 
ren 963, 115 Am. St. Rep. 546, 9 Ann. Cas. 

Where land, sought to be condemned by 
a corporation for the construction of a 
dam to be used in the generation of elec- 
tric power, had been flooded prior to the 
appointment of commissioners to deter- 
mine the damages, an objection to their 
appointment that it was so flooded was 
properly overruled, in the absence of any 
evidence that the water could or would 
not be withdrawn to enable an examina- 
tion of the premises. Spratt v. Helena 
Power Transmission Co., 37 Mont. 60, 90, 
94 Pac. 631. 


The commissioners mentioned in the 


last Section must, before entering upon their duties, severally take and 
subscribe an oath before some person qualified to administer oaths, to 


faithfully and impartially discharge the duties of their appointment. 
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commissioners must meet at the time and place mentioned in the order 
appointing them, and proceed to examine the lands sought to be appro- 
priated, and shall hear the allegations and evidence of all persons inter- 
ested in each of the several parcels of land, and shall ascertain and assess: 

1. The value of the property sought to be appropriated, and all 
improvements thereon pertaining to the realty, and of each and every 
separate estate and interest therein; if it consist of different parcels, the 
value of each parcel and each estate or interest therein must be separately 
assessed. 

2. If the property sought to be appropriated constitutes only a part 
of a larger parcel, the damages which will accrue to the portion not sought 
to be condemned, by reason of its severance from the portion sought to be 
condemned, and the construction of the improvements in the manner 
proposed by the plaintiff. 

3. Separately, how much the portion not sought to be condemned, and 
each estate or interest therein, will be benefited, if at all, by the construc- 
tion of the improvements proposed by the plaintiff, and if the benefit shall 
be equal to the damage assessed under subdivision 2, the owner of the 
parcel shall be allowed no compensation except the value of the portion 
taken; but if the benefits shall be less than the damages assessed, the 
former shall be deducted from the latter, and the remainder shall be the 


only damages allowed in addition to the value. 

4. If the property sought to be condemned be for a railroad, the cost 
of good and sufficient fences along the line of such railroad, and the cost 
of cattle-guards where fences may cross the line of such railroad. 

5. As far as practicable, compensation must be assessed for each source 


of damage separately. 


History: En. Sec. 608, 1st Div. Comp. 
Stat. 1887; amd. Sec. 1, p. 269, L. 1891; 
amd. Sec. 2221, C. Civ. Proc. 1895; re-en. 
Sec. 7341, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 1248. 


Under this section and the next suc- 
ceeding section, damages accruing to ad- 
jacent property from improper construc- 
tion of a railroad are not allowable in 
condemnation proceedings for a railroad 
right-of-way. Montana R. R. Co. v. Freeser, 
29 Mont. 210, 213, 74 Pac. 407. 

The defendant in condemnation pro- 
ceedings is required to appear, either by 
demurrer or answer; and if he fails so to 
do, he has no standing in court for any 
purpose, and may not be heard in the 
subsequent proceedings, notwithstanding 
the provisions of this section, that the 
commissioners appointed to assess the 
damages shall hear the allegations and 
evidence of all persons interested, said 
section having reference to cases where 
the parties defendant are not in default. 
Yellowstone Park R. R. Co. v. Bridger 
Coal Co., 34 Mont. 545, 554, 87 Pac. 963, 
115 Am. St. Rep. 546, 9 Ann. Cas. 470; 
State ex rel. Culbertson Ferry Co. v. Dis- 
trict Court, 49 Mont. 595, 600, 144 Pace. 
159. 


Where commissioners, appointed to 
assess damages occasioned by the taking 
of land through eminent domain proceed- 
ings, do not perform their whole duty in 
the premises, either by reason of their 
nonfeasance or malfeasance, the injured 
party may appeal or move to set aside 
their report. Upon failure to invoke either 
of these remedies, such party may not 
thereafter be heard to say that his prop- 
erty was taken without due process of 
law. Spratt v. Helena Power Transmis- 
sion Co., 37 Mont. 60, 94, 94 Pac. 631. 


Where land is taken by a railroad com- 
pany for right-of-way purposes, general 
neighborhood benefits .resulting to the 
owner in common with others from the 
construction of the road, the building of 
a depot, elevator, etc., but not peculiar or 
special to himself, may not be set off 
against the damages resulting to him from 
the taking of the land; hence evidence of 
such general benefits was properly ex- 
cluded. Gallatin Valley Electric Ry. v. 
Neible et al., 57 Mont. 27, 186 Pac. 689. 

Cited or applied as section 7341, Revised 
Codes, in Great Northern Ry. Co. v. Fiske, 
54 Mont. 231, 233, 169 Pac. 44. 
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9945. The date with respect to which compensation shall be assessed, 
and the measure thereof. For the purpose of assessing compensation and 
damages, the right thereto shall be deemed to have actrued at the date of 
the summons, and its actual value at that date shall be the measure of 
compensation of all property to be actually taken, and the basis of 
damages to property not actually taken, but injuriously affected. If an 
order be made letting the plaintiff into possession, as provided in section 
9952, the compensation and damages awarded shall draw lawful interest 
from the date of such order. No improvements put upon the property, 
subsequent to the date of the service of summons, shall be included in the 
assessment of compensation or damages. 


History: En. Sec. 591, p. 194, L. 1877; 
re-en. Sec. 591, ist Div. Rev. Stat. 1879; 
re-en. Sec. 609, 1st Div. Comp. Stat. 1887; 
amd. Sec. 2222, C. Civ. Proc. 1895; re-en. 
Sec. 7342, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 1249. 


This and the preceding section definitely 
fix the time when compensation and dam- 
ages accrue, and also establish the right 
to recover damages which will accrue to 
that portion of a larger tract not sought 
to be condemned, and the basis for the ap- 
praisal is the proper construction of the 
improvements as to the entire tract and 
additional damages cannot be given by 
reason of an improper construction of the 
improvements. Montana R. R. Co. v. 
Freeser, 29 Mont. 210, 214 74 Pac. 407. 

Where damages are assessed by a jury in 


condemnation proceedings after and in 
excess of an award by commissioners, it 
is proper for the court to add and fix the 
date and rate of interest in its judgment, 
Since interest is a matter regulated by 
statute with which the jury has nothing 
to do. Helena Power Transmission Co. 
v. Spratt, 40 Mont. 254, 256, 106 Pace. 5. 

Cited or applied as section 2222, Code 
of Civil Procedure, in Butte Electric Ry. 
Co. v. Mathews, 34 Mont. 487, 492, 87 Pac. 
460; as section 7342, Revised Codes, in 
Great Northern Ry. Co. v. Fiske, 54 Mont. 
231, 234, 169 Pac. 44; Gallatin Valley 
Electric Ry. v. Neible et al., 57 Mont. 27, 
37, 186 Pac. 689. 


Time with reference to which value of 
property is to be estimated, see note in 9 
Ann. Cas. 115. 


9946. Report of commissioners. Within thirty days after making their 
appraisement and the assessment of damages, the commissioners must file 
a report of their proceedings, accompanied by a map, if a right-of-way 
be sought, showing the route, location, and termini thereof, in the office 
of the clerk of the court, and the clerk must notify the parties interested 
that such report has been filed, which notice must be served upon all the 
parties interested, in the same manner as a summons. 


History: En. Sec. 2223, C. Civ. Proc. Cited or applied as section 7343, Revised 
1895; re-en. Sec. 7343, Rev. C. 1907. Codes, in Great Northern Ry. Co. v. Fiske, 
54 Mont. 231, 234, 169 Pac. 44. 


9947. Appeal. An appeal from any assessment made by the commis- 
Sioners may be taken and prosecuted in the court where the report of 
said commissioners is filed, by any party interested. Such appeal must 
be taken within the period of thirty days after the service upon appellant 
of the notice of the filing of the award by the service of notice of such 
appeal upon the plaintiff or his attorney in such proceedings, and the 
same shall be brought on for trial upon the same notice and in the same 
manner as other civil actions, and unless a jury shall be waived by the 
consent of all parties to such appeal, the same shall be tried by jury, and 
the damages to which appellant may be entitled, by reason of the appro- 
priation of his property, shall be reassessed upon the same principle as 
hereinbefore prescribed for the assessment of such damages by commis- 
sioners; upon any verdict or assessment by commissioners becoming final, 
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judgment shall be entered declaring that upon judgment of such verdict 
or assessment, together with the interests and costs allowed by law, if 
any, the right to construct and maintain such railroad or other public work 
or improvement, and to take, use, and appropriate the property described 
in such verdict or assessment, for the use and purposes for which said land 
has been condemned, shall, as against the parties interested in such verdict 
or assessment, be and remain in the plaintiff and his or its heirs, successors, 
or assigns,.forever. In case the party appealing from the award of com- 
missioners in any proceeding, as aforesaid, shall not succeed in increasing 
the amount of damages finally awarded to him in such proceeding, he 
shall not recover the costs of such appeal; but all the costs of the 
appellee upon such appeal shall be taxed against and recovered from the 
appellant; provided, that upon the trial of such appeal, the plaintiff may 
contest the right of any party or parties thereto to any of the property 
mentioned and set forth or involved in said appeal, which was located 
after the preliminary survey of any such railroad, seeking to condemn its 
right-of-way under and pursuant to the provisions of this act; provided, 
such condemnation proceedings are begun within one year after such 


preliminary survey. 


History: En. Sec. 2224, C. Civ. Proc. 
1895; re-en. Sec. 7344, Rev. C. 1907. 


Where a railroad company pays a sum 
into court on an award of damages made 
by commissioners for right-of-way rail- 
road purposes, this is to be regarded as a 
‘just compensation,’ within section 14, 
article III, of the constitution, although 
the owner has appealed from the award; 
and the granting of an order by the court, 
allowing the railroad company possession 
and use of such right-of-way pending such 
appeal, is proper. State ex rel. Volunteer 
Min. Co. v. McHatton, 15 Mont. 159, 160, 
38 Pace. 711. 


Where, in a proceeding to condemn a 
right-of-way, plaintiff alleges title in de- 
fendant, a contention that the verdict for 
damages was not supported bythe evi- 
dence, because there was no evidence that 
defendant’s title was valid, cannot be con- 
sidered by the supreme court. Helena & 
Livingston 8. & R. Co. v. Lynch, 25 Mont. 
497, 498, 65 Pac. 919. 


Findings of the jury, in condemnation 
proceedings, with relation to the amount 
of damages sustained by defendants by 
the taking of a railroad right-of-way 
through their lands, complained of as ex- 
cessive, will not be disturbed on appeal 
unless they are so obviously and palpably 
out of proportion to the injury done as to 
be in excess of the “just compensation” 
provided for by section 14, article III, of 
the constitution. Yellowstcne Park R. R. 
Co. v. Bridger Coal Co., 34 Mont. 545, 563, 
87 Pac. 963. 115 Am. St. Rep. 546, 9 Ann. 
Cas. 470. See, also, Lewis v. Northern Pa- 
cific Ry. Co. 36 Mont. 207, 224, 92 Pace. 
469. 


If commissioners appointed td assess 
damages in eminent domain proceedings do 
not perform their whole duty, the in- 
jured party may appeal. Spratt v. Helena 
Power Transmission Co., 37 Mont. 60, 94, 
94 Pac. 631. 

The sole question presented to the dis- 
trict court on appeal from the award of 
commissioners in condemnation proceed- 
ings, under this section, is as to the 
amount of damages to be allowed, and the 
judgment should determine that issue and 
no other. Great Northern Ry. Co. v. Ben- 
jamin, 51 Mont. 167, 175, 149 Pace. 968. 


In condemnation proceedings, the right 
to appeal is purely statutory, and may be 
granted to, or withheld from, either party 
or both, at the discretion of the legislature, 
if no constitutional provision is thereby in- 
fringed. Great Northern Ry. Co. v. Fiske, 
54 Mont. 231, 233, 169 Pac. 44. 


If there is any right to appeal under this 
section, given to a railroad company, from 
the judgment on an award by commission- 
ers in condemnation proceedings instituted 
by the company, such appeal must, in view 
of sections 9944 to 9946, inclusive, and 
sections 9949 and 9952 be taken from the 
entire award; it cannot be taken from 
such portions of the award only as the 
condemner’ is dissatisfied with. Great 
Northern Ry. Co. v. Fiske, 54 Mont. 231, 
233, 169 Pae. 44. 

Cited or applied as section 7344, Re- 
vised Codes, in Helena Power Transmis- 
sion Co. v. Spratt, 40 Mont. 254, 255, 106 
Pac. 5; as section 2224, Code of Civil Pro- 
cedure, in State ex rel. Culbertson Ferry 
Co. v. District Court, 49 Mont. 595, 600, 
144 Pac. 159; Gallatin Valley Elec. Ry. v. 
Neible, 57 Mont. 27, 33, 186 Pac. 689, 
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Appealable judgments .and orders in proceedings, see note in Ann. Cas. 1914D,~ 
condemnation proceedings, see notes in 16 1139. 
Ann. Cas. 1004; Ann. Cas. 1915D, 548. Effect of appeal in condemnation pro- 
Who may appeal in eminent domain ceedings, see note in2L. R. A. (N.S8.) 318. 


9948. New proceedings to cure defective title. If the title attempted 
to be acquired is found to be defective from any cause, the plaintiff may 
again institute proceedings to acquire the same, as in this chapter pre- 
seribed. 


History: En. Sec. 592, p. 194, L. 1877; re-en. Sec. 2225, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 592, 1st Div. Rev. Stat. 1879; Sec. 7345, Rev. C. 1907. Cal. C. Civ. 
re-en. Sec. 610, 1st Div. Comp. Stat. 1887; Proc. Sec. 1250. 


9949. Payment of damages or deposit of bond therefor. The plaintiff 
must, within thirty days after final judgment, pay the sum of money 
assessed; but may, at the time of or before the payment, elect to build the 
fences and cattle-guards, and, if he so elect, shall execute to the defendant 
a bond, with sureties to be approved by the court, in double the assessed 
cost of the same, to build such fences and eattle-guards within eight 
months from the time the railroad is built on the land taken, and, if such 
bond be given, need not pay the cost of such fences and cattle-guards. 
In an action on such bond, the plaintiff may recover reasonable attorney’s 
fees. 


History: En. Sec. 593, p. 194, L. 1877; Cited or applied as section 7346, Revised 
re-en. Sec. 593, 1st Div. Rev. Stat. 1879; Codes, in Great Northern Ry. Co. v. Fiske, 
re-en. Sec. 611, 1st Div. Comp. Stat. 1887; 54 Mont. 231, 234, 169 Pac. 44. 
amd. Sec. 2226, C. Civ. Proc. 1895; re-en. 

Sec. 7346, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1251. 


9950. Damages—To whom paid. Payment may be made to the 
defendants entitled thereto, or the money may be deposited in court for 
the defendants, and be distributed to those entitled thereto. If the money 
be not so paid or deposited, the defendants may have execution as in 
civil cases; and if the money cannot be made on execution, the court or 
judge, upon a showing to that effect, must set aside and annul the entire 
proceedings, and restore possession of the property to the defendant, if 
possession has been taken by the plaintiff. 


History: En. Sec. 594, p. 194, L. 1877; A trustee, as holder of the legal title to 
Te-en. Sec. 594, 1st Div. Rev. Stat. 1879; land taken by a railroad company in con- 
re-en. Sec. 612, 1st Div. Comp. Stat. 1887; demnation proceedings, is prima facie en- 
re-en. Sec. 2227, C. Civ. Proc. 1895; re-en. titled to the money ordered paid to him. 
Sec. 7347, Rev. C. 1907. Cal. C. Civ. Forbis v. Cannon, 35 Mont. 424, 427, 90 
Proc. Sec. 1252. Pace, 161; 


9951. Final order of condemnation—What to contain—When filed, 
title vests. When payments have been made and the bond given, if the 
plaintiff elects to give one, as required by the last two sections, the court 
or judge must make a final order of condemnation, which must describe 
the property condemned, and the purposes of such condemnation. A copy 
of the order must be filed in the office of the county clerk, and thereupon 
the property described therein shall vest in the plaintiff for the purposes 
therein specified. 


History: En. Sec. 595, p. 195, L. 1877; _re-en. Sec. 613, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 595, 1st Div. Rev. Stat. 1879; re-en. Sec. 2228, C. Civ. Proc. 1895; re-en. 
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Sec. 7348, Rev. C. 1907. Cal. C. Civ. fringing the constitutional provision that 

Proc. Sec. 1253. private property shall not be taken with- 

out just compensation having been first 

The final order of condemnation fol- made to, or paid into court for, the owner. 

lows the payment of an award, and can- Great Northern Ry. Co. v. Benjamin, 51 
not be entered in advance without in- Mont. 167, 175, 149 Pac. 968. 


9952. Putting plaintiff in possession. At any time after the report 
and assessment of damages of the commissioners have been made and filed 
in the court, and either before or after appeal from such assessment, or 
from any other order or judgment in the proceedings, the court or any 
judge thereof at chambers, upon application of the plaintiff, shall have 
power to make an order that upon payment into court for the defendant 
entitled thereto of the amount of damages assessed, either by the com- 
missioners or by the jury, as the case may be, the plaintiff be authorized, 
if already in possession of the property of such defendant sought to be 
appropriated, to continue in such possession; or, if not in possession, that 
the plaintiff be authorized to take possession of such property and use and 
possess the same during the pendency and until the final conclusion of the 
proceedings and litigation, and that all actions and proceedings against the 
plaintiff on account thereof be stayed until such time; provided, however, 
that where an appeal is taken by such defendant, the court or judge may, 
in its or his discretion, require the plaintiff, before continuing or taking 
such possession, in addition to paying into court the amount of damages 
assessed, to give bond or undertaking, with sufficient sureties, to be 
approved by the judge and to be in such sum as the court or judge may 
direct, conditioned to pay defendant any additional damages and costs over 
and above the amount assessed, which it may finally be determined that 
defendant is entitled to for the appropriation of the property, and all 
damages which defendant may sustain if for any cause such property shall 
not be finally taken for public uses. The amount assessed as damages by 
the commissioners, or by the jury on appeal, as the case may be, shall be 
taken and considered, for the purposes of this section, until reassessed or 
changed in the further proceedings, as just compensation for the property 
appropriated; but the plaintiff, by payment into court of the amount 
assessed, or by giving security as above provided, shall not be thereby 
prevented or precluded from appealing from such assessment, but may 
appeal in the same manner and with the same effect as if no money had 
been deposited or security given; and in all cases where the plaintiff 
deposits the amount of the assessment and continues in possession, or 
takes possession of the property, as herein provided, the defendant entitled 
thereto, if there be no dispute as to the ownership of the property, may 
at any time demand and receive from the court the money so deposited, 
and. shall not by such demand or receipt be barred or coneluded from his 
right of appeal from such assessment, but may, notwithstanding, take and 
prosecute his appeal from such assessment; provided, that if the amount 
of such assessment is finally reduced on appeal by either party, such 
defendant who has received the amount of the assessment deposited shall 
be liable to the plaintiff for any excess of the amount so received by him 
over the amount finally assessed, with legal interest on such excess from 
the time such defendant received the money deposited, and the same may 
be recovered by action; and, provided, further, that upon any appeal from 
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assessment of damages by the commissioners to a jury, the jury may find 
as compensation or damages a less as well as an equal or greater amount 
than that assessed by the commissioners. 


History: Ap. p. Sec. 596, p. 195, L. 
1877; re-en. Sec. 596, 1st Div. Rev. Stat. 
1879; amd. Sec. 614, lst Div. Comp. Stat. 
ieo7, amd. Sec. 2, p. 272, L. 1891; en. 
Sec. 2229, C. Civ. Proc. 1895; re-en. Sec. 
7349, Rey. C. 1907. Cal. C. Civ. Proc. 
Sec. 1254. 


Merely because a corporation had be- 
come a trespasser by reason of the re- 
versal of an order of the district court 
empowering it to take lands under con- 
demnation proceedings, it was not there- 
after, while still a trespasser, deprived of 
the right to again invoke the power of 
eminent domain. Spratt v. Helena Power 
Transmission Co., 37 Mont. 60, 93, 94 Pac. 
631. 

After the report and assessment of the 
commissioners, appointed to determine the 
damages in eminent domain proceedings, 
had been made and filed, and the amount 
of damages so assessed had been paid into 
court for the owner of the property, the 
court properly permitted plaintiff to con- 


tinue in possession of the property which 
had theretofore been obtained under an 
order in a like proceeding, the judgment 
in which, however, had been reversed on 
appeal. Spratt v. Helena Power Trans- 
mission Co., 37 Mont. 60, 95, 94 Pac. 631. 


A recital in condemnation proceedings 
that plaintiff have judgment and execution 
against defendant for any sum theretofore 
paid by plaintiff to defendant in accord- 
ance with the award, which award was 
appealed from, is improper, as the statute 
gives an ample remedy if plaintiff is en- 
titled to recover any amount from defend- 
ant. Great Northern Ry. Co. v. Benjamin, 
51 Mont. 167, 175, 149 Pac. 968. 


Cited or applied as section 2229, Code 
of Civil Procedure, in Butte Electric Ry. 
Co. v. Mathews, 34 Mont. 487, 492, 87 Pac. 
460; as section 7349, Revised Codes, in 
Helena Power Transmission Co. v. Spratt, 
40 Mont. 254, 255, 106 Pac. 5; Great 
Northern Ry. Co. v. Fiske, 54 Mont. 231, 
233, 169 Pac. 44. 


9953. Costs, allowance and apportionment of. Costs may be allowed 
or not, and, if allowed, may be apportioned between the parties on the 
same or adverse sides, in the discretion of the court. 


History: En. Sec. 597, p. 195, L. 1877; 
re-en. Sec. 597, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 615, 1st Div. Comp. Stat. 1887; 


9954. Rules of practice. 


re-en. Sec. 2230, C. Civ. Proc. 1895; re-en. 


Sec. 7350, Rev. C. 1907. Cal. C. Civ. 


Proc. Sec. 1255. 


Except as otherwise provided in this chapter, 


the provisions of sections 9008 to 9832 of this code are applicable to and 
constitute the rules of practice in the proceedings mentioned in this 


chapter. 


History: En. Sec. 2231, C. Civ. Proc. 
1895; re-en. Sec. 7351, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1256. 


In case commissioners to assess damages 
in eminent domain proceedings do not 
perform their whole duty, the injured 
party may move to set aside their report. 


Spratt v. Helena Power Transmission Co., 
37 Mont. 60, 94, 94 Pac. 631. 

Cited or applied as section 2231, Code of 
Civil Procedure, in Yellowstone Park R. 
R. Co. v. Bridger Coal Co., 34 Mont. 545, 
554, 87 Pac. 963, 115 Am. St. Rep. 546, 
9 Ann. Cas. 470. 


9955. Private roads. Private roads may be opened in the manner to 


be prescribed by the Political Code, but in every case the necessity of the 
road, and the amount of all damage to be sustained by the opening thereof, 
shall be first determined by a jury, and such amount, together with the 
expenses of the proceeding, shall be paid by the person to be benefited. 


History: En. Sec. 2232, C. Civ. Proc. 
1895; re-en. Sec. 7352, Rev. C. 1907. 


Condemnation of property for private 
use, see notes in 91 Am, Dec. 585; 1 Ann. 


Cas 18816) Lo, A. 81s. 1-bo R.A. (N. 8.) 
O77; 22 1... B. A..(N.8.) 701. 

Condemnation of property for combined 
pubiiec and private uses, see note in 21 
Lit es OE IN, SS.) (039; 
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9956. Exceptions. Nothing in this code must be construed to abrogate 
or repeal any statute providing for the taking of property in any city, 
town, or county for road or street purposes. | 

History: En. Sec. 2233, C. Civ. Proc. 1895; re-en. Sec. 7353, Rev. C. 1907. 


9957. Temporary logging roads. In the event that temporary roads 
for logging’ purposes or grounds for banking purposes are opened or taken, 
the same shall include only the temporary right to use the same, and the 
order of condemnation for said road shall fix the length of time and the 
date from which such road shall be opened or land shall be used, and at 
the expiration of said period so fixed, the right to use said road or land 
shall cease, and the use of said land shall revert to. the party from whom 
the same is taken, or to his legal successor in interest; provided, that no 
lands or grounds shall be taken for such temporary logging roads or 
banking grounds for a period of time longer than five years, and when 
taken for a period of time exceeding one year, the amount of damage for 
such year shall be fixed separately, and the amount fixed for each par- 
ticular year must be paid on or before the first day of January of each 
year; and in the event that the amount so fixed for any one year is not 
paid as herein specified, then and in that event the use of such lands shall 
revert to the party from whom the same is taken, or to his successor in 
interest. 

History: En. Sec. 1, Ch. 89, L. 1907; Taking property for logging road or 


Sec. 7354, Rev. C. 1907. logging railroad, see note in L. R. A 
1917A, 102. 


9958. Damages to be paid before land can be used. In any suit for 
the opening of any temporary logging road or for the use of any ground 
or land for banking purposes, the court shall not finally order the opening 
of such road, nor the right to use such land or ground, until the amount 
assessed as damages has been paid into court for the benefit of the party 
or parties owning or holding such land; and in the event that any such 
land is occupied by a lessee, such lessee shall be made a party to the suit, 
and the final decree of the court shall apportion the amount of compensa- 
tion received between the lessee and the owner of such lands, such decree 
being subject to the right of appeal of any party in interest. 


History: En. Sec. 1, Ch. 89, L. 1907; Cited or applied as section 7355, Revised 
Sec. 7355, Rev. C. 1907. Codes, in Northern Pacific Ry. Co. v. Me- 
Adow, 44 Mont. 547, 552, 121 Pac. 473. 


CHAPTER 15. 
ESCHEATED ESTATES. 


Section 9959. Manner of Commencing Proceedings Relative to Escheated Estates. 
9960. Receiver of Rents and Profits May Be Appointed. 
9961. Appearance, Pleadings, and Trial. 
9962. Proceedings by Persons Claiming Escheated Estates. 


9959. Manner of commencing proceedings relative to escheated estates. 
When the attorney-general is informed that any real estate has escheated 
to this state, he must file an information in behalf of the state in the dis- 
triet court of the county in which such estate, or any: part thereof, is 
situated, setting forth a description of the estate, the name of the person 
last seized, the name of the occupant and person claiming such estate, if 


472 


Ch. 14, 15] ESCHEATED ESTATES. (9960, 9961 
known, and the facts and circumstances in consequence of which the 
estate is claimed to have escheated, with an allegation that, by reason 
thereof, the state of Montana has right by law to such estate. Upon such 
information a summons must issue to such person, requiring him to appear 
and answer the information within the time allowed by law in civil actions ; 
and the court must make an order setting forth briefly the contents of the 
information, and requiring all persons interested in the estate to appear 
and show cause, if any they have, within forty days from date of the 
order, why the same should not vest in this state; which order must be 
published for at least one month from the date thereof, in a newspaper 
published in the county, if one be published therein, and in case no news- 


paper is published in the county, in 


History: En. Sec. 2250, C. Civ. Proc. 
1895; re-en. Sec. 7356, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1269. 


A proceeding by the attorney-general 
to reduce property to his possession, or a 
‘proceeding by him in the nature of an 
inquest of office to determine whether the 
state has title to lands, may not, in any 
event, be commenced within five years 
after the death of the decedent. State ex 
rel. Donovan v. District Court, 25 Mont. 
355, 364, 65 Pac. 120. 

Where a testator had no resident heirs, 
the state was entitled to file objections to 


some other newspaper in this state. 


the probate of the will before the expira- 
tion of five years from the testator’s 
death; otherwise the right to contest 
would be barred by the provisions of «°- 
tion 10048. State ex rel. Donovan v. Dis- 
trict Court, 25 Mont. 355, 364, 65 Pac. 120. 

Cited or applied as section 7356, Revised 
Codes, in In re Pomeroy, 51 Mont. 119, 124, 
151 Pac. 333. 


For text treatment of ‘Escheat,” see Cal. 
Jur. and 10 R. C. L. 602. 

Proceedings to perfect escheat, see note 
in 29 Am. Dee. 232. 


9960. Receiver of rents and profits may be appointed. The court or 
judge, upon the information being filed and upon the application of the 
attorney-general, either before or after answer, upon notice to the party 
claiming such estate, if known, may, upon sufficient cause therefor being 
shown, appoint a receiver to take charge and receive the rents and profits 
of the same until the title to such real estate is finally settled. 


History: En. Sec. 2251, C. Civ. Proc. 1895; re-en. Sec. 7357, Rev. C. 1907. Cal. C. 
Proc. Sec. 1270. 


9961. Appearance, pleadings, and trial. All persons named in the 
information may appear and answer, and may traverse or deny the facts 
stated in the information, and the title of the state to lands and tenements 
therein mentioned, at any time before the time of answering expires, and 
any other person claiming an interest in such estate may appear and 
be made a defendant, and by motion for that purpose in open court 
within the time allowed for answering; and if no person appears and 
answers within the time, then judgment must be rendered that the state 
be seized of the lands and tenements in such information claimed. But 
if any person appear and deny the title set up by the state, or traverse 
any material fact set forth in the information, the issue of fact must be 
tried as issues of facts are tried in civil actions. If, after the issues are 
tried, it appears from the facts found or admitted that the state has 
good title to the lands and tenements in the information mentioned, or any 
part thereof, judgment must be rendered that the state be seized thereof, 
and recover costs of suit against the defendants. In any judgment ren- 
dered, or that has been heretofore rendered. by any court of competent 
jurisdiction, escheating real property to the state, on motion of the 
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attorney-general, the court or judge shall make an order that said real 
property be sold by the sheriff of the county where the same is situate, 
at public sale, after giving such notice of the time and place of sale as 
may be prescribed by the court or judge in said order; that the sheriff 
shall, within five days after such sale, make a report thereof to the court, 
and upon the hearing of the said report, the court or judge may examine 


the said witnesses in relation to the same, and if the proceedings were 


unfair, or the sum bid disproportionate to the value, and if it appear that 
a sum exceeding such bid at least ten per cent., exclusive of the expense of 
a new sale, may be obtained, the court or judge may vacate the sale, and 
direct another sale to be had, of which notice must be given, and the sale 
in all respects conducted as if no previous sale had taken place. If an 
offer of ten per cent. more in amount than that named in the report 
be made to the court in writing by a responsible person, the court or judge 
may, in its or his discretion, accept such offer, and confirm the sale to 
such person, or order a new sale. If it appears to the court or judge that 
the sale was legally made, and fairly conducted, and that the sum bid is 
not disproportionate to the value of the property sold, and that a greater 
sum than ten per cent., exclusive of the expense of a new sale, cannot be 
obtained, or if the increased bid above mentioned be made and accepted 
by the court, the court or judge must make an order confirming the sale, 
and directing the sheriff, in the name of the state, to execute to purchaser 
or purchasers a conveyance of said property sold; and said conveyance 
shall vest in the purchaser or purchasers all the right and title of the 
state therein, and the sheriff shall, out of the proceeds of such sale, pay 
the costs of said proceedings incurred on behalf of the state, including 
the expenses of making such sale, and also an attorney’s fee, if additional 
counsel was employed in said proceedings, to be fixed by the court or 
judge, not exceeding ten per cent. on the amount of such sale, and the 
residue thereof shall be paid by said sheriff into the state treasury. 


History: En. Sec. 2252, C. Civ. Proc. Presumptions and burden of proof in 
1895; re-en. Sec. 7358, Rev. C. 1907. Cal. proceedings to establish escheat, see note 
C, Civ. Proc. Sec. 127%. in Ann, Cas. 1913E, 383. 


9962. Proceedings by persons claiming escheated estates. Within 
twenty years after judgment for any proceedings had under this chapter, 
a person, not a party or privy to such proceedings, may file a petition in 
the district court of the county in which the seat of government is located, 
showing his claim or right to the property, or the proceeds thereof. <A 
copy of such petition must be served on the attorney-general at least 
twenty days before the hearing of the petition, who must answer the 
same; and the court must thereupon try the issue as issues are tried in 
civil actions, and if it be determined that such person is entitled to the 
property, or the proceeds thereof, it must order the property, if it has 
not been sold, to be delivered to him, or, if it has been sold and the 
proceeds paid into the state treasury, then it must order the auditor to 
draw his warrant on the treasury for the payment of the same, but without 
interest or cost to the state, a copy of which order, under the seal of the 
court, shall be a sufficient voucher for drawing such warrant. All persons 
who fail to appear and file their petitions within the time limited are 
forever barred; saving, however, to infants and persons of unsound mind, 


474 


ae ——" 


Ch. 15, 16] CHANGE OF NAMES. [9963, 9964 
or persons beyond the limits of the United States, the right to appear 
and file their petitions at any time within the time limited, or five years 
after their respective disabilities cease; provided, however, that any person 
claiming the proceeds of the sale of escheated property, or property alleged 
to have escheated, which have been paid into the treasury of the state 
of Montana, at any time before the first day of July, 1895, shall have one 
year after the passage of this act in which to file his petition for the re- 


covery of such proceeds, as hereinabove provided. 


History: En. Sec. 2253, ©. Civ. Proc. 
1895; re-en. Sec. 7359, Rev. C. 1907; amd. 
Beceel- con. 132, L: 1918. Cal. OC. Civ. 
Proc. Sec. 1272. 


The limitation of twenty years within 
which to file petition in the district court 
to determine one’s heirship to escheated 
property is exclusive, and the limitation 
periods prescribed for ordinary actions 
have no application to such a proceeding. 
In re Pomeroy, 33 Mont. 69, 72, 81 Pac. 
629, 

Formerly, a citizen of the United States, 
claiming, as heir of the deceased owner, 
property reduced to possession by the 
state under the escheat laws contained in 
the Compiled Statutes of 1887, could ob- 
tain no relief save through this section, 
which was not retroactive; but in 1913 an 
act was passed whereby heirs, left without 
relief by the section, were given a year 


after the passage of the act within which 
to file their petitions. In re Pomeroy, 51 
Mont: 119, 121, 151.Pac. 333: 

This section is not retrospective within 
the meaning of that term as used in the 
constitution. In re Pomeroy, 51 Mont. 
119, 122,151. Pac, 3338. 

In so far as this section authorizes a 
judgment that the auditor draw his war- 
rant in the absence of an appropriation, 
it is in direct conflict with the constitu- 
tion and invalid. There appears to be no 
objection to the statute in so far as it 
authorizes the petitioner to establish his 
right to the property as a claim against 
the state which in equity and good cen- 
science it ought to discharge, leaving to 
subsequent legislative assemblies to pro- 
vide by adequate appropriations for such 
claims as they arise and are adjudicated. 
In re Pomeroy, 51 Mont, 119, 126, 151 Pae. 
333. 


CHAPTER 16. 
CHANGE OF NAMES—OF PERSONS—OF WATERCOURSES. 


Section 9963. Jurisdiction. 


Application for Change of Name—How Made. 
Hearing of Application and Remonstrance. 


Change of Name of Watercourses—Petition—Contents, 


9964. 

9965. Notice of Hearing. 

9966. 

9967. Return by Clerk of District Court. 
9968. 

9969. Notice and Publication. 


9970. 
9971. 


Objections and Hearing Thereon. 
Filing of Judgment—Annual Return by Clerk. 


9963. Jurisdiction. Applications for change of names must be heard 


and determined by the district court. 


History: En. Sec. 2260, C. Civ. Proc. 
1895; re-en. Sec. 7360, Rev. C. 1907. 

Note.—See California Code of Civil 
Procedure, sections 1275 to 1279, for sec- 
tions similar to this and the following. 


For text treatment of “Names,” 
Cal. Jur. and 19 R. C. L. 1325. 


see 


9964. Application for change of name—How made. 


Effect upon common-law right to change 
one’s name of statute providing for such 
change by judicial proceedings, see note 
in 26 L. R. A. (N. 8.) 1167. 

Right of individual to make change of 
name, see notes in 18 Ann. Cas. 704; Ann. 
Cas. 1914D, 427; 14 L. R. A. 692; L. R. A. 
1915D, 982. 


All applications 


for change of names must be made to the district court of the county 
where the person whose name is proposed to be changed resides, by 
petition, signed by such person; and if such person is under twenty-one 
years of age, if a male, and under the age of eighteen years, if a female, 
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by one of the parents, if living, or if both be dead, then by the guardian; 
and if there be no guardian, then by some near relative or friend. The 
petition must specify the place of birth and residence of such person, his 
or her present name, the name proposed, and the reason for such change 
of name; and must, if the father of such person be not living, name, as 
far as known to the petitioner, the near relatives of such person, and 
their place of residence. Any religious, benevolent, literary, scientific 
corporation, or any corporation bearing or having for its name, or using 
or being known by the name of, any benevolent or charitable order or 
society, may, by petition, apply to the district court of the county in which 
its articles of incorporation were originally filed, or in which the property 
of such corporation is situated, for a change of its corporate name. Such 
petition must be signed by a majority of the directors or trustees of the 
corporation, and must specify the date of the formation of the corporation, 
the name proposed, and the reason for such change of name. Upon filing 
such petition on behalf of such corporation, the same proceedings shall 
be had as upon applications for changes of names of natural persons, and 
no banking corporation hereafter organized shall adopt or use the name of 
any other banking corporation or association, or of any friendly 
association. 


History: En. Sec. 2261, C. Civ. Proc. 1895; re-en. Sec. 7361, Rev. C. 1907; amd. 
Sec. 1, Ch. 39, L. 1921. 


9965. Notice of Hearing. When a petition setting out the matters 
contained in the preceding section is filed, the court or judge may appoint 
a time for hearing the said petition. Notice of the time and place of hear- 
ing the said petition must be published for four successive weeks in some 
newspaper published in the county, if a newspaper be printed therein, 
but if no newspaper be printed in the county, a copy of such notice must 
be posted in at least three public places in the county for a lke period. 


History: En. Sec. 2262, C. Civ. Proc. 1895; re-en. Sec. 7362, Rev. C. 1907; amd. 
Sec. 1; C0h.*7, 1.71911; 


9966. Hearing of application and remonstrance. On the day set for 
the hearing of said petition, or at any time to which the hearing is con- 
tinued or postponed, due proof of the publication, or posting of the re-. 
quired notice as set out in the preceding section being made, such applica- 
tion must be heard. At any time before such hearing, objections may be 
filed by any person who ean, in such objections, show to the court or 
judge good reasons against such change of name. On the hearing the 
court or judge may examine on oath any of the petitioners, remonstrants, 
or other persons, touching the application, and may make an order chang- 
ing the name or dismissing the applications, as to the court or judge may 
seem right and proper. | 


History: En. Sec. 2263, C. Civ. Proc. 1895; re-en. Sec. 7363, Rev. C. 1907; amd. 
Séca2,:Cias tee eee. . 


9967. Return by clerk of district court. Each clerk of the district 
court shall, annually, in the month of January, make a return to the 
office of secretary of state of all changes of names made in the district 
court of his county under this chapter. Such return shall show the date 
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of the judgment of the court, original name, name decreed, and residence. 
Such returns shall be published in a tabular form with the statutes first 
published thereafter. 

History: En. Sec. 2264, C. Civ. Proc. 1895; re-en. Sec. 7364, Rev. C. 1907. 


9968. Change of name of watercourses—Petition—Contents. All ap- 
plications for the change of names of any watercourse or natural source 
of water supply, including natural streams, dry coulees, springs, lakes, 
rivers, or creeks, which lie wholly within the limits of one county, must 
be made to the district court of the county where the said watercourse 
or other natural source of water supply, the name of which is proposed to 
be changed, or some part thereof, is situated. The petition must state 
in ordinary and concise language: 

1. <A description of the said watercourse or other natural source of 
water supply, the name of which is proposed to be changed, identifying 
the same as near as may be by natural monuments. 

2. The present name of the said stream or other natural source of 
water supply, and the name to which the petitioners desire the same to 
be changed, together with the reasons for the desired change of name. 

3. The petition must be signed by not less than ten owners of real 
property abutting upon said watercourse or other natural source of water 
supply, or owning water rights upon the same. 

4. The names of all persons or corporations owning real estate 
abutting upon, or water rights upon the same, whose titles appear of 
record in the office of the county clerk and recorder in the county in 
which the said watercourse or other natural source of water supply, or 
some part thereof, is situated; provided, however, that the insufficiency of 
the petition in any of the above respects shall not be held to defeat the 
jurisdiction of the court. 

History: En. Sec. 1, Ch. 101, L. 1911. 


9969. Notice and publication. When such petition is filed in the 
district court, the court or the judge thereof shall designate some news- 
paper of general circulation in the county, such as is most lhkely to give 
all parties interested notice of the proceedings, and shall order that notice 
be published therein as hereinafter provided, and, in his discretion, he 
may require any other and further notice that to him may seem reasonable, 
and shall fix a time at which objections to the granting of the petition for 
the change of name shall be heard. A copy of the petition, together with 
a notice of the time set for hearing objections thereto, shall be published 
in the newspaper designated by the court or judge for that purpose, at 
least once a week for four successive weeks, and such other and further 
notice of the proceedings shall be given as the court or judge may, in his 
discretion, require. 

History: En. Sec. 2, Ch. 101, L. 1911. 


9970. Objections and hearing thereon. At the time set for hearing, or 
at any time prior thereto, objections may be filed by any person who ean, 
in such objections, show to the court or judge good reason against such 
change of name. The application and the objections must be heard at 
such time as the court or judge may appoint. On hearing, the court or 
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judge may examine on oath any of the petitioners, remonstrants, ob- 
jectors, or other persons, touching the application, and may make an order 
changing the name or dismissing the application, as to the court or judge 
may seem right and proper. 


History: En. Sec. 3, Ch. 101, L. 1911. 


9971. Filing of judgment—Annual return by clerk. If the change 
of name be ordered, a copy of the judgment, duly certified by the clerk of 
the court, shall be filed with the county clerk and recorder of the county 
in which the said watercourse or other natural source of water supply 
is situated. And the clerk of the court shall annually, in the month of 
January, make a return to the office of the secretary of state, of all changes 


of names made in the district court of his county under this section. 
History: En. Sec. 4, Ch. 101, L. 1911. 


CHAPTER 17. 
SUBMISSION TO ARBITRATION. 


Section 9972. What May Be Submitted to Arbitration, and When. 


9973. Submission to Arbitration to Be in Writing. 

9974. Submission May Be Entered as an Order of the Court—Revocation. 

9975. Powers of Arbitrators. ; 

9976. Majority of Arbitrators May Determine Any Question—Oath of Arbi- 
trators. \ 

9977. Award to Be in Writing—When Judgment to Be Entered. 

9978. Award May Be Vacated in Certain Cases. 

9979. Court May, on Motion, Modify or Correct the Award. 

9980. Decision on Motion Subject to Appeal, But Not the Judgment Entered 
Before Motion. 

9981. If Submission Be Revoked and an Action Brought, What to B 


Recovered. ' 


9972. What may be submitted to arbitration, and when. Persons 
eapable of contracting may submit to arbitration any controversy which 
might be the subject of a civil action between them, except a question of 
title to real property in fee or for life. This qualification does not include 
questions relating merely to the partition or boundaries of real property. 


History: Sec. 2270, Rev. C. 1907. Cal. 
GC. Civ. Proc. Sec. 1281. 


Note.—Except for slight changes not 
affecting their substance, sections 9972 
to 9981 were enacted as sections 302 to 
311, pp. 106 to 109, Bannack Statutes; 
re-enacted as sections 358 to 367, pp. 207 
to 209, Laws of 1867; re-enacted as sec- 
tions 432 to 441, pp. 122 and 123, Codified 
Statutes 1871; re-enacted as sections 459 
to 468, pp. 163 to 165, Laws of 1877; re- 
enacted as sections 459 to 468, First Di- 
vision Revised Statutes 1879; re-enacted 
as sections 472 to 481, First Division 
Compiled Statutes 1887; re-enacted as 
sections 2270 to 2279, Code of Civil Pro- 
cedure, 1895; re-enacted as sections 7365 
to 7374, Revised Codes 1907. 


Where the parties to a contract of fire 
insurance, upon destruction of the prop- 
erty, agree to submit the amount of loss 
to arbitration, the award fixes the amount 
of loss sustained, and is binding upon 


both parties; so that the insured cannot 
maintain an action upon the policy and 
have a readjustment of the loss, without 
first having the award set aside. Solem 
v. Connecticut Fire Ins. Co., 41 Mont. 351, 
353, 109 Pac, 432. See, also, Aetna Ins. 
Co. v. Hefferlin, 260 Fed. 695, 700. 


The legislature has power to provide a 
means by which the parties to a contro- 
versy may waive a trial by a court and 
submit the matter to arbitrators selected 
by themselves, by whose award they are — 
finally concluded in the absence of fraud, 
gross error, excess of power, and the like. 
Shea v. North-Butte Min. Co., 55 Mont. 
522, 535, 179 Pac. 499. 


For text treatment of “Arbitration and 
Award,” see 3 Cal. Jur. 27 and 2 R. C. La. 
350. 

Agreements to submit to arbitration, see 
notes in 14 Am. Dec. 296; 2 A. 8. R. 566; 
29 Am. Rep. 602; 47 L. RK. A. (N. 8S.) 337. 
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9973. Submission to arbitration to be in writing. The submission to 
arbitration must be in writing, and may be to one or more persons. 


History: En. Sec. 2271, C. Civ. Proc. also history of Sec. 9972. Cal. C. Civ. 
1895; re-en. Sec. 7366, Rev. C. 1907. See Proc. Sec. 1282. 


9974. Submission may be entered as an order of the court—Revocation. 
It may be stipulated in the submission that it be entered as an order of 
the district court, for which purpose it must be filed with the clerk of 
the district court of the county where the parties, or one of them, reside. 
The clerk must thereupon enter in his register of actions a note of the 
submission, with the names of the parties, the names of the arbitrators, 
the date of the submission, when filed, and the time limited by the sub- 
mission, if any, within which the award must be made. When so entered 
the submission cannot be revoked without the consent of both parties. The 
arbitrators may be compelled by the court or judge to make an award, 
and the award may be enforced by the court or judge in the same manner 
as a judgment. If the submission be not made an order of the court, it 
may be revoked at any time before the award is made. 


History: En. Sec. 2272, C. Civ. Proc. Revocability of agreement to submit to 
1895; re-en. Sec. 7367, Rev. C. 1907. See arbitration, see notes in Ann. Cas. 1914B, 
also history of Sec. 9972. Cal. C. Civ. 293; Ann. Cas. 1918D, 1153; 47 L. R. A. 
Proc. Sec. 1283. CN. se) 400. 


9975. Powers of arbitrators. Arbitrators have power to appoint a 
time and place for hearing, to adjourn from time to time, to administer 
oaths to witnesses, to hear the allegations and evidence of the parties, 
and to make an award thereon. 


History: En. Sec. 2273, C. Civ. Proc. also history of Sec. 9972. Cal. C. Civ. 
1895; re-en. Sec. 7368, Rev. C. 1907. See Proc. Sec. 1284. 


9976. Majority of arbitrators may determine any question—Oath of 
arbitrators. All the arbitrators must meet and act together during the 
investigation, but when met, a majority may determine any question. 
Before acting, they must be sworn before an officer authorized to admin- 
ister oaths, faithfully and fairly to hear and examine the allegations and 
evidence of the parties in relation to the matters in controversy, and to 
make a just award according to their understanding. 


History: En. Sec. 2274, C. Civ. Proc. he may have authorized one of the other 
1895; re-en. Sec. 7369, Rev. C. 1907. See arbitrators to sign his name to the award, 
also history of Sec. 9972. Cal. C. Civ. , the investigation could not lawfully pro- 
Proc. Sec. 1285. ceed, the award was null and void, and no 
valid judgment could be entered thereon. 


Where one of the arbitrators was absent Dunphy v. Ford, 2 Mont. 300. 


during part of the investigation, though 


9977. Award to be in writing—When judgment to be entered. The 
award must be in writing, signed by the arbitrators, or a majority of 
them, and delivered to the parties. When the submission is made an 
order of the court, the award must be filed with the clerk, and a note 
thereof made in his register. After the expiration of five days from the 
filing of the award, upon the application of a party, and on filing an 
affidavit, showing that notice of filing the award has been served on the 
adverse party or his attorney, at least four days prior to such application, 
and that no order staying the entry of judgment has been served, the 
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award must be entered by the clerk in the judgment book, and thereupon 
has the effect of a judgment. 


History: En. Sec. 2275, C. Civ. Proc. Cited or applied as section 7370, Revised 
1895; re-en. Sec. 7370, Rev. C. 1907. See Codes, in Huffine v. Lincoln, 53 Mont. 
also history of Sec. 9972. Cal. ©. Civ. 474, 476, 164 Pac. 888. 

Proc. Sec. 1286. 


9978. Award may be vacated in certain cases. The court or judge, 
on motion, may vacate the award upon either of the following grounds, and 
may order a new hearing before the same arbitrators, or not, in its 
discretion : 

1. That it was procured by corruption or fraud. 

2. That the arbitrators were guilty of misconduct, or committed 
gross error in refusing, on cause shown, to postpone the hearing, or in 
refusing to hear pertinent evidence, or otherwise acted improperly, in a 
manner by which the rights of the party were prejudiced. 

3. That the arbitrators exceeded their powers in making the award; 
or that they refused, or improperly omitted, to consider a part of the 
matters submitted to them; or that the award is indefinite, or cannot be 
performed. 


History: En. Sec. 2276, C. Civ. Proc. in 14 Am. Dec. 754; 47 L. R. A. (N. 8S.) 
1895; re-en. Sec. 7371, Rev. C. 1907. See 445. 
also history of Sec. 9972. Cal. C. Civ. Influencing or attempting to influence 
Proc. Sec. 1287. decision as ground for avoidance of 
award by arbitrators, see note in 8 A. L. R. 
Causes for impeaching award, see notes 1082. 


9979. Court may, on motion, modify or correct the award. The court 
or judge may, on motion, modify or correct the award, where it appears: 

1. That there was a miscalculation in figures upon which it was made, 
or that there is a mistake in the description of some person or property 
therein ; 

2. When a part of the award is upon matters not submitted, which 
part can be separated from other parts, and does not affect the decision 
on the matters submitted ; 

3. When the award, though imperfect in form, could have been 
amended if it had been a verdict, or the imperfection disregarded. 


History: En. Sec. 2277, C. Civ. Proc. also history of Sec. 9972. Cal. C. Civ. 
1895; re-en. Sec. 7372, Rev. C. 1907. See Proc. Sec. 1288. 


9980. Decision on motion subjéct to appeal, but not the judgment 
entered before motion. The decision upon the motion is subject to appeal 
in the same manner as an order which is subject to appeal in a civil 
action; but the judgment entered before motion made cannot be subject 


to appeal. 


History: En. Sec. 2278, C. Civ. Proc. also history of Sec. 9972. Cal. ©. Civ. - 
1895; re-en. Sec. 7373, Rev. C. 1907. See Proc. Sec. 1289. : 


9981. If submission be revoked and an action brought, what to be 
recovered. If a submission to arbitration be revoked, and an action be. 
brought therefor, the amount to be recovered can only be the costs and 
damages sustained in preparing for and attending the arbitration. 


History: En. Sec. 2279, C. Civ. Proc. also history of Sec. 9972. Cal. C. Civ. 
1895; re-en. Sec. 7374, Rev. C. 1907. See Proc. Sec. 1290. 
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CHAPTER 18. 
SOLE TRADER. 


Section 9982. Who May Become a Sole Trader. 

9983. Notice—How Given, and What to Contain. 

9984. Petition—What to Contain, and When Filed. 

9985. Who May Oppose It, and How. 

9986. Trial and Judgment. 

9987. Oath—Copies to Be Recorded. 

9988. Rights and Liabilities of a Sole Trader. 

9989. Must Maintain Her Children—Husband Not Liable—Not 
to Act as Agent. 


9982. Who may become a sole trader. A married woman may become 
a sole trader by the judgment of the district court of the county in 
which she has resided for six months next preceding the application. 


History: Sec. 7375, Rev. C. 1907. Cal. Division Compiled Statutes 1887; amend- 
C. Civ. Proc. Sec. 1811. ed as sections 1 to 5, pp. 263 to 265, Laws 


Note.—Earlier sole trader acts were Of 1891. The present law was enacted 
sections 1 to 6, pp. 93 and 94, Laws of 8 sections 2290 to 2297, Code of Civil 
1874; re-enacted as sections 867 to 872, Procedure 1895; re-enacted as sections 
Fifth Division Revised Statutes 1879; 7375 to 7382, Revised Codes 1907. 
re-enacted as sections 1433 to 1438, Fifth 


9983. Notice—How given, and what to contain. A person intending 
to make application to become a sole trader must publish notice of such 
intention in a newspaper published in the county, or if none, then in a 
newspaper published in an adjoining county, for four successive weeks. 
The notice must specify the day upon which application will be made, 
the nature and place of the business proposed to be conducted by her, and 
the name of her husband. 


History: Sec. 7376, Rev. C. 1907. See also history of Sec. 9982. Cal. O. Civ. 
Proc. Sec. 1812. 


9984. Petition—What to contain, and when filed. Ten days prior to 
the day named in the notice, the applicant must file a verified petition, 
setting forth: 

1. That the application is made in good faith, to enable the applicant 
to support herself, or herself and others dependent upon her, giving 
their names and relation; 

2. The fact of insufficient support from her husband, and the cause 
thereof, if known; 

8. Any other grounds of application which are good causes for a 
divorce, with the reason why a divorce is not sought ; 

4. The nature of the business, trade, or profession proposed to be 
conducted, and the capital to be invested therein, if any, and the sources 
from which it is derived. 


History: Sec. 7377, Rev. C. 1907. See also history of Sec. 9982. Cal. C. Civ. 
Proc. Sec. 1813. 


9985. Who may oppose it, and how. Any creditor of the husband 
may oppose the application, by: filing in the court (prior to the day named 
in the notice) a written opposition, verified, containing either: 

1. A special denial of the truth of any material allegation of the 
petition; or setting forth, 
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2. That the application is made for the purpose of defrauding the 
opponent; or, 

3. That the application is made to prevent, or will prevent him from 
collecting his debt. 


History: Sec. 7378, Rev. C. 1907. See also history of Sec. 9982. Cal. C. Civ. 
Proc. Sec. 1815. 


9986. Trial and judgment. On the day named in the notice, or on 
such other day to which the hearing may be postponed by the court, the 
applicant must make proof of publication of the notice hereinbefore 
required, and the issues of fact joined, if any, must be tried as in other 
cases; if no issues are joined, the court must hear the proofs of the 
applicant and find the facts in accordance therewith. If the facts found 
sustain the petition, the court must render judgment authorizing the appli- 
cant to carry on, in her own name and on her own account, the business, 
trade, or profession specified in the notice and petition. 


History: Sec. 7379, Rev. C. 1907. See. also asin of Sec. 9982. Cal. C. Civ. 
Proc. Sec. 1816. 


9987. Oath—Copies to be recorded. The sole trader must make and 
file with the clerk of the court an affidavit, in the following form: 

‘*T, A B, do solemnly swear that this application was made in good 
faith, for the purpose of enabling me to support myself (and any depend- 
ent, such as husband, parent, sister, child, or the like, naming them, if 
any), and not with any view to defraud, delay, or hinder any creditor or 
creditors of my husband.’’ A certified copy of the judgment, with this 
oath indorsed thereon, must be recorder in the office of the county clerk 
of the county where the business, trade, or profession is to be carried on, 
in a book to be kept for such purpose. 


History: Sec. 7380, Rev. C. 1907. See also history of Sec. 9982. Cal. C. Civ. 
Proc. Sec. 1818. 


9988. Rights and liabilities of a sole trader. When the judgment is 
made and entered, and a copy thereof, with the affidavit provided for in 
the next preceding section, duly recorded, the person therein named is 
entitled to carry on the business specified, in her own name, and the 
property, revenues, moneys, and credits so by her invested, and the profits 
thereof, belong exclusively to her, and are not liable for any debts of her 
husband, and she thereafter has all the privileges of and is liable to all 
legal processes provided for debtors and creditors, and may sue and be 
sued alone, without being joined with her husband; provided, however, 
that she shall not be at lberty to carry on said business in any other 
county than that named in the notice provided for in section 9983, until 
she has recorded in such other county a copy of said judgment and 
affidavit. 


History: Sec. 7381, Rev. C. 1907. See also history of Sec. 9982. Cal. oe Civ. 
Proc. Sec. 1819. 


9989. Must maintain her children—Husband not liable—Not to act 
as agent. A married woman who is adjudged a sole trader is liable 
for the maintenance of her minor children. The husband of a sole trader 
is not lable for any debts contracted by her in the course of her sole 
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trader’s business, unless contracted upon his written consent; but he 
must not manage or superintend for his wife any business, trade, or 
profession authorized by this chapter, or act as her agent therein. In 
case he does so act, the property of such sole trader is liable for his 
debts. 


History: Sec. 7382, Rev. C. 1907. See also history of Sec. 9982. Cal. ©. Civ. 
Proc. Secs. 1819, 1820. 


PROBATE PROCEEDINGS, Chap. 19 to 57. 


Chapter 19. Public Administrator. 

20. General Jurisdiction of District Courts. 

21. Probate of Wills—Petition Notice and Proof. 

22. Contesting Probate of Wills. 

23. Probate of Foreign Wills. 

24. Contesting Wills after Probate. 

25. Probate of Lost or Destroyed Wills and of Nuncupative Wills. 

26. Executors and Administrators—Issuance and Form of Letters 
Testamentary and Administration. 

27. Persons to Whom and Order in Which Letters of Administra- 
tion are Granted. 

28. Petition for Letters of Administration and Action Thereon. 

29. Proceedings for Revocation of Letters of Administration, 

30. Oaths and Bonds of Executors and Administrators. 

31. Special Administrators and Their Powers and Duties. 

32. Change in Administration by Reason of Subsequent Discovery 
of a Will, Death, Incompetency, or Resignation of Execu- 
tors and Administrators. 

33. Disqualification of Judge and Transfer of Administration. 

34. Removal and Suspension of Executors and Administrators. 

35. Inventory and Appraisement—Possession of Estate. 

36. Proceedings to Compel Disclosure of Property of an Estate— 
Liability for Embezzlement. 

87. Provisions for the Support of the Family. 

38. The Homestead—Procedure to Set Apart. 

39.. Dower—Procedure to Assign. 

40. Claims Against Estate. 

41. Sales of Property of Estate in General—Borrowing Money 
to Pay Claims and Charges. 

42. Summary Sales of Mines and Mining Interests. 

48. Sale of Real Estate and of Contracts for Purchase of Land. 

44. Mortgaging and Leasing Real Hstate. | 

45. General Powers and Duties of Executors and Administrators— 
To Recover Property—To Maintain Actions—Other Powers. 

46. Conveyance of Real Estate by Executors and Administrators. 

47. Liabilities and Compensation of Executors and Administrators. 

48. Accounting and Settlement by Executors and Administrators. 

49. The Payment of Debts of the Estate. 

50. Partition and Distribution Prior to Final Settlement of Estate. 
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PROBATE PRocEEDINGS, Chap. 19 to 57 (Continued). 


Determination of Heirship and Interest in the Estate. 
Final Distribution of the Estate—Discharge of Executor or 


ol. 
D2. 


o3. 
54 


5d. 


06. 


ov. 


Administrator. 


Partition of Undivided Estate After Distribution. 
Appointment of Agents for Persons Residing Out of the State. 
Settlement of Accounts of Trustees After Distribution of 


Estate. 


Miscellaneous—Orders—Process — Minutes — Records — Trials 


and Appeals. 


Inheritance Tax. 


GUARDIAN AND Warp, Chap. 58 to 63. 


Guardians of Minors. 

Guardians of Insane and Incompetent Persons. 

Powers and Duties of Guardians. 

Sale of Property by Guardians and Disposition of Proceeds. 
Nonresident Guardians and Wards. 

General and Miscellaneous Provisions. 


Chapter 58. 
59. 
60. 
61. 
62. 
63. 


PROTECTION OF DEPENDENT AND NEGLECTED CHILDREN, Chap. 64 and 65. 
Chapter 64. Proceedings for the Protection of Dependent and Neglected 


Children. 


65. Financial Aid of Dependent Children (Mothers’ Pension Act). 


Section 


9990. 
9991. 
9992. 
9993. 


9994. 
9995. 
9996. 
9997. 
9998. 
9999. 
10000. 
10001. 
10002. 
10003. 
10004. 
10005. 
10006. 
10007. 
10008. 
10009. 
10010. 
10011. 
10012. 
10013. 
10014. 
10015. 
10016. 
10017. 


CHAPTER 19. 
PUBLIC ADMINISTRATOR. 


Duties of Public Administrator. 

Must Procure Letters of Administration—Bond and Oath. 

Duty of Persons in Whose House Any Stranger Dies. 

Must Return Inventory and Administer Estate According to 
This Chapter. 

When to Deliver Up Estates. 

Civil Officers to Notify Public Administrator of Waste. 

Actions for Property of Decedents. 

Order to Examine Party Charged With Embezzling Estate. 

Punishment for Refusing to Attend. 

Order on Public Administrator to Account. 

Every Six Months to Make and Publish Condition of Estates. 

Estate Moneys, Escheats, etc. 

Must Not Be Interested or Have Partner. 

When to Settle With Clerk of District Court. 

Proceedings Against for Failure to Pay Over Money. 

Fees—How Paid. 

May Administer Oaths. 

Reports and Additional Bonds May Be Required. 

Provisions in Code of Civil Procedure Applicable. 

Must Keep Register. 

Statements Concerning Property of Decedent. 

Refusal to Furnish Statement a Misdemeanor. 

Estates of Less Than Two Hundred Dollars. 

Summary Settlement of Such Estate. 

Reports of Property Received. 

Fixing Day for Hearing of Report. 

Order Upon Hearing of Report. 

Compensation of Public Administrator. 
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PUBLIC ADMINISTRATOR. 


[9990-9992 


Every public administrator, 


duly elected, commissioned, and qualified, must HEN charge of estates 
‘of persons dying within his county, as follows: 


1. Of estates of decedents for which no administrators are appointed, 
and which, in consequence thereof, are being wasted, uncared for, or lost; 


2. Of estates of decedents who have no known heirs; 
3. Of estates ordered into his hands by the court; and 
4. Of estates upon which letters of administration have been issued 


to him by the court. 


History: Sec. 3073, Rev. C. 1907. Cal. 
O. uivyeeroc. Sec. 1726. 


Note.—Sections 9990 to 10006 were en- 
acted as sections 333 to 349, pp. 326 to 
330, Laws of 1877; re-enacted as sections 
333 to 349, Second Division Revised Stat- 
utes 1879; re-enacted as sections 333 to 
349, Second Division Compiled Statutes 
1887; re-enacted as sections 4510 to 4526, 
Political Code 1895; appearing as sections 
3073 to.3089, Revised Codes 1907. The 
only difference in the territorial statutes 
referred to is the substitution of the pro- 
bate court for the district court. 


The district court has jurisdiction to 


make an order appointing the public ad- 
ministrator as administrator of an estate, 
although no petition for his appointment 
has been filed. State ex rel. Lancaster v. 
Woody, 20 Mont. 413, 416, 51 Pac. 975. 

Cited or applied as section 4510, Polit- 
ical Code, in State ex rel. Donovan v. Dis- 
trict Court, 25 Mont. 355, 364, 65 Pac. 
120. 


Powers and duties of public administra- 
tors, see note in Ann. Cas. 1918B, 1059. 

Validity of acts by public administrator 
where letters of administration are after- 
wards revoked or held invalid, see note in 
21 L. R. A. 156. 


9991. Must procure letters of administration—Bond and oath. When- 


ever a public administrator takes charge of an estate, under order of the 
court, he must, with all convenient dispatch, procure letters of adminis- 
tration thereon, in like manner and on like proceedings as letters of 
administration are issued to other persons. His official bond and oath 
are in lieu of the administrator’s bond and oath, but when real estate is 


ordered to be sold, another bond must be required by the court. 


History: Sec. 3074, Rev. C. 1907. See 
also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1727. 


A public administrator, by applying for 
letters of administration, does not acquire 
a vested right, as against his successor in 
office, to administer upon the estate or to 
the fees pertaining thereto. In re Dewar’s 
Estate, 10 Mont. 426, 439, 25 Pac. 1026; 
State ex rel. Lancaster v. Woody, 20 Mont. 
413, 418, 51 Pac. 975. 

A public administrator does not become 


9992. Duty of persons in whose house any stranger dies. 


ex-officio administrator of any estate, but 
must procure letters of administration in 
like manner as any other applicant for let- 
ters. O’Rourke v. Harper, 35 Mont. 346, 
349, 89 Pac. 65. 

The sureties on the official bond of a 
public administrator for his second term 
of office are not liable for a conversion 
of funds of an estate where his letters 
were issued during his first term of office, 
although it appears that the conversion 
occurred during his second term. O’Rourke 
v. Harper, 35 Mont. 346, 350, 98 Pac. 65. 


When- 


ever a stranger, or person without known heirs, dies intestate in the 
house or premises of another, the possessor of such premises, or any 
one knowing the facts, must give immediate notice thereof to the 
public administrator of the county; in default of so doing, he is liable 
for any damage that may be sustained thereby, to be recovered by the 
public administrator, or any person interested. 


History: Sec. 3075, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1728. 
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9993. Must return inventory and administer estate according to this 
chapter. The public administrator must make out and return an in- 
ventory of all estates taken into his possession, administer and account 
for the same according to the provisions of this chapter, subject to 
the control and directions of the court. 


History: Sec. 3076, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1729. 


9994. When to deliver up estates. If, at any time, letters testamen- 
tary or of administration are regularly granted to any other person on 
the estate of which the public administrator has charge, he must, under 
order of the court, account for, pay, and deliver to the executor or 
administrator thus appointed, all the money, property, papers, and estate 
of every kind in his possession or under his control. 


History: Sec. 3077, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1730. 


9995. Civil officers to notify public administrator of waste. All civil 
officers must inform the public administrator of all property known 
to them, belonging to a decedent, which is liable to loss, injury, or waste, 
and which, by reason thereof, ought to be in the possession of the public 
administrator. 


History: Sec. 3078, Rev, C. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1731. 


9996. Actions for property of decedents. The public administrator 
must institute all actions and prosecutions necessary to recover the 
property; debts, papers, or other estate of the decedent. 


History: Sec. 3079, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1732. 


9997. Order to examine party charged with embezzling estate. 
When the public administrator complains to the district court, or a 
judge thereof, on oath, that any person has concealed, embezzled, or dis- 
posed of, or has in his possession any money, goods, property, or effects, 
to the possession of which such administrator is entitled in his official 
capacity, the court or judge may cite such person to appear, and may 
examine him on oath touching the matter of such complaint. 


History: Sec. 3080, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc, Sec. a7S3. 


9998. Punishment for refusing to attend. All such interrogatories 
and answers must be reduced to writing and signed by the party ex- 
amined, and filed in the court. If the person so cited refuses to appear 
and submit to such examination, or to answer such interrogatories as may 
be put to him touching the matter of such complaint, the court or judge 
may commit him to the county jail, there to remain, in close custody, 
until he submits to the order of the court or judge. 


History: Sec. 3081, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1734. 


9999. Order on public administrator to account. The court or judge 
may, at any time, order the public administrator to account for and 
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deliver all the money of an estate in his hands to the heirs, or to the 


executors or administrators regularly appointed. 


History: Sec. 3082, Rev. ©. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1735. 


10000. Every six months to make and publish condition of estates. 
The public administrator must, once in every six months, make to the 
district court or a judge thereof, under oath, a return of all estates 
of decedents which have come into his hands, the value ‘of the same, the 
money which has come into his hands from each estate, and what he 
has done with it, and the amount of his fees and expenses incurred, 
and the balance, if any, remaining in his hands; publish the same once 
in each week for six weeks in some newspaper published in the county, 
or if there is none, then post the same, legibly written or printed, in 
the office of the clerk of the district court of the county. 


History: Sec. 3083, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. 
Proc. Sec. 1736. 


10001. Estate moneys, escheats, etc. It is the duty of every public 
administrator, as soon as he receives the same, to deposit with the 
county treasurer of the county in which probate proceedings are pending, 
all moneys of the estate not required for the current expenses of the 
administration, and such moneys may be drawn upon the order of the 
executor or administrator, countersigned by a district judge, when re- 
quired for the purposes of administration. It is the duty of the county 
treasurer to receive and safely keep all such moneys, and pay them out 
upon the order of the executor or administrator, when countersigned by 
a district judge, and not otherwise, and to keep an account with such 
estate of all moneys received and paid to him; and for the safekeeping 
and payment of all such moneys, as herein provided, the said treasurer 
and his sureties are liable upon his official bond. The moneys thus de- 
posited may, upon order of the court or judge, be invested, pending the 
proceedings, in securities of the United States, or of this state, when 
such investment is for the best interests of the estate. After the final 
settlement of any estate, if there be no heirs, or other claimants thereof, 
the county treasurer must pay into the state treasury all moneys and 
effects in his hands belonging to the estate, upon order of the court or 
judge; and if any such moneys and effects escheat to the state, they 
must be disposed of as other escheated estates. 


History: Sec. 3084, Rev. C. 1907. See this section, constitutes a conversion. 
also history of Sec. 9990. Cal. C. Civ. Proc. Funds so mingled lose their identity, and 
Sec. 1737. cannot be said to belong to any particular 

estate. Raban v. Cascade Bank, 33 Mont. 


The mingling of all funds received by 
a public administrator from different es- 
tates in his charge in one general deposit 
in a bank, contrary to the provisions of 


10002. Must not be interested or have partner. 


413, 416, 84 Pac. 72. 

Cited or applied as section 4521, Polit- 
ical Code, in State ex rel. Donovan v. Dis- 
trict Court, 25 Mont. 355, 364, 65 Pac. 120. 


The public adminis- 


trator must not be interested in the expenditures of any kind made on 
account of any estate he administers; nor must he be associated, in biusi- 
ness or otherwise, with any one who is so interested; and he must attach 
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to his report and publication, made in accordance with the preceaae 
section, his affidavit to that effect. 


History: Sec. 3085, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. Proc. 
Sec. 1738. 


10003. When to settle with clerk of district court. The public ad- 
ministrator is required to account, under oath, and to settle and adjust his 
accounts, relating to the care and disbursement of money or property be- 
longing to estates in his hands, with the clerk of the district court, on 
the first Monday of each month, and he must pay to the county treasurer 
any money remaining in his hands of an estate unclaimed, as provided 
in sections 10348 to 10351, inclusive, of this code. 


History: Sec. 3086, Rev. C. 1907. See also history of Sec. 9990. Cal. C, Civ. Proc. 
Sec. 1739, 


10004. Proceedings against for failure to pay over money. When it 
appears, from the returns made in pursuance of the foregoing sections, 
that any money remains in the hands of the public administrator after 
final settlement of the estate unclaimed, which should be paid over to the 
county treasurer; the court or judge must order the same paid over to 
the county treasurer; and on failure of the public administrator to comply 
with the order within ten days after the same is made, the county at- 
torney must immediately institute the requisite proceedings against the 
public administrator for a judgment against him and the sureties on his 
official bond, in the amount of the money so withheld, and costs. 


History: Sec. 3087, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. Proc. 
Sec. 1740. 


10005. Fees—How paid. The fees of all officers chargable to estates 
in the hands of public administrators must be paid out of mae assets there- 
of, as soon as the same come into his hands. 


History: Sec. 3088, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. Proc. 
Sec. 1741. | 


10006. May administer oaths. Public administrators may administer 
oaths in regard to all matters touching the discharge of their duties, or the 
administration of estates in their hands. 


History: Sec. 3089, Rev. C. 1907. See also history of Sec. 9990. Cal. C. Civ. Proc. 
Sec. 1742. 


10007. Reports and additional bonds may be required. The court or 
judge may, at any time, require the public administrator to report the 
amount of moneys and property of any estate in his hands, and may re- 
quire him at any time to file additional bond or bonds. 


History: En. Sec. 4527, Pol. C. 1895; re-en. Sec. 3090, Rev. C. 1907. See also history 
of Sec. 9990. 


10008. Provisions in Code of Civil Procedure iene When no 
direction is given in this chapter for the government or guidance of a 
public administrator in the discharge of his duties, or for the administra- 
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tion of an estate in his hands, the provisions of sections 10018 to 10464 
of this code must govern. 


History: En. Sec. 350, p. 330, L. 1877; A public administrator has the same 
re-en. Sec. 350, 2nd Div. Rev. Stat. 1879; - power to compromise claims as an admin- 
re-en. Sec. 350, 2nd Div. Comp. Stat. 1887; istrator or executor.  Mulville v. Pacific 
re-en. Sec. 4528, Pol. C. 1895; re-en. Sec. Life Ins. Co., 19 Mont. 95, 103, 47 Pac. 650. 
3091, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 

1743. 


10009. Must keep register. It is the duty of tie public administrator 
to keep a book, to be labeled ‘‘Register of Public Administrator,’’ in which 
he must enter the name of every deceased person on whose estate he ad- 
ministers, the date of granting letters, money received, the property and 
its value, proceeds of all sales of property, the amount of his fees, the 
expenses of administration, the amount of the estate after all charges 
and expenses have been paid, the disposition of the property on distribu- 
tion, the date of discharge of administrator, and such other matters as 
may be necessary to give a full and complete history of each estate 
administered by him. 

History: En. Sec. 4529, Pol. C. 1895; re-en, Sec. 3092, Rev. C. 1907. 


10010. Statements concerning property of decedent. Whenever any 
person dies in any county of this state, and no administrator has been 
appointed to take charge of his estate, the public administrator of such 
county, prior to the issuance of letters of administration to him, shall 
have authority to make a written demand upon any person, firm, bank, 
or corporation, which he believes holds or has in their possession or control 
any money, evidence of indebtedness, or other personal property, or which 
owes to such deceased person any money, to furnish to him a written 
statement, under oath, showing the amount of money, or the evidence 
of indebtedness, or personal property of such deceased person held by 
them, fully describing the same, and the total sums of money, if any, due 
from them to such deceased person. Upon receipt of such written 
demand, the person, firm, bank, or corporation receiving the same shall 
immediately furnish, under oath, to such public administrator said 
statement. 

History: En. Sec. 1, Ch. 134, L. 1909. 


10011. Refusal to furnish statement a misdemeanor. Any person, 
firm, bank, or corporation, or officer, agent, or employee thereof, refusing 
upon demand, to furnish the statement, as required by the preceding 
section, shall be guilty of a misdemeanor. 

History: En. Sec. 2, Ch. 134, L. 1909. 


.10012. Estates of less than two hundred dollars. If the statement or 
_ statements furnished the public administrator in accordance with the 
provisions of section 10010 show that the aggregate market value of the 
estate of such deceased person is less than two hundred dollars, then, 
upon demand of the public administrator, the person, firm, bank, or cor- 
poration holding, controlling, or owning the same, or any part thereof, 
shall turn over, indorse, or surrender the same to such publie administrator 
at once, without the issuance of letters of administration to him. ‘The 
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public administrator shall, upon receipt of the money, evidence of indebt- 
edness, or other personal property, issue a receipt to the person, firm, 
bank, or corporation delivering the same to him, fully describing the - 
property received. Such receipt, signed by the public administrator, shall 
fully discharge the person, firm, bank, or corporation receiving the same 
from all further liability to the estate of said deceased person, to the 
amount of money or for the property set out in said receipt. 
History: En. Sec. 3, Ch. 134, L. 1909. 


10013. Summary settlement of such estate. Upon the receipt of 
money, evidence of indebtedness, or other property, as provided in this 
act, the public administrator shall proceed at once to the settlement of the 
estate of the decedent, in the same manner, and shall have the same power 
and authority, as in estates where letters of administration have been 
issued to him; provided, that upon ten days’ notice, by posting in three 
public places in the county, he may sell at public auction the personal 
property received by him, without procuring an order of court authorizing 
such sale, and that upon the presentation of claims against the 
estate, duly itemized and verified by the claimant, the public administrator, 
‘upon approval thereof, may pay the same without having the approval 
of the court. 

History: En. Sec. 4, Ch. 134, L. 1909. 


10014. Reports of property received. Upon the settlement of the 
estate, the public administrator must, within thirty days, make a full 
report, under oath, showing all money and property received by him, 
from whom received, and all disbursements made, and the purposes thereof, 
and file the same in the office of the clerk of the district court of his 
county. 

History: En. Sec. 5, Ch. 134, L. 1909. 


10015. Fixing day for hearing of report. Upon the filing of such re- 
port, the clerk of the court must make an order fixing a day for the 
hearing of the report, giving notice thereof by the posting of notices in 
three public places in the county for a period of ten days before the 
date of hearing, at which hearing any and all persons interested therein 
may appear and object to such report, or to any of the matters contained 
therein. 

History: En. Sec. 6, Ch. 134. L. 1909, ¥ 


10016. Order upon hearing of report. Upon such hearing, the court 
may make such orders with reference to such report as may be necessary 
and proper. 

History: En. Sec. 7, Ch. 134, L. 1909. 


10017. Compensation of public administrator. The public administra- 
tor shall receive as full compensation for his services, including attorney’s 
fees, a commission of fifteen per cent. of the total amount of money 
received by him in any estate provided for in this act; provided, that in 
no ease shall the compensation be less than five dollars. 

History: En. Sec. 8, Ch. 134, L. 1909. 
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CHAPTER 


JURISDICTION OF DISTRICT COURTS, 


(10018, 10019 


20. 


GENERAL JURISDICTION OF DISTRICT COURTS. 


Section 10018. 
10019. 


Jurisdiction of the Court Over the Estate—When Exercised. 
When Jurisdiction Decided by First Application. 


10018. Jurisdiction of the court over the estate—When exercised. 
Wills must be proved, and letters testamentary or of administration 


granted: 


1. In the county in which the decedent was a resident at the time 
of his death, in whatever place he may have died. 

2. In the county in which the decedent may have died, leaving estate 
therein, he not being a resident of the state. 

3. In the county in which any part of the estate may be, the decedent 
having died out of the state, and not resident thereof at the time of his 


death. 


4. In the county in which any part of the estate may be, the decedent 
not being a resident of the state, and not leaving estate in the county in 


which he died. 


5. In all other cases, in the county where application for letters is 


first made. 


History: Sec. 7383, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1294. 


Note.—Sections 10018 and 10019 were 
enacted as sections 6 and 7, p. 241, Laws 
of 1877; re-enacted as sections 6 and 7, 
Second Division Revised Statutes 1879; 
re-enacted as sections 2310 and 2311, Code 
of Civil Procedure 1895; re-enacted as sec- 
tions 7883 and 7884, Revised Codes 1907. 
In these and all the succeeding sections 
of our probate practice act the codes of 
1895 substituted the words “district court” 
for the words “probate court” throughout. 


A district court sitting in probate has 
only the special and limited powers con- 
ferred by statute, and has no power to hear 
and determine any matters other than 
those which come within the purview of 
the statute, or which are implied as neces- 
sary to a complete exercise of those ex- 
pressly conferred. Chadwick v. Chad- 
wick, 6 Mont. 566, 579, 13 Pac. 385; In re 
Higgins’ Estate, 15 Mont. 474, 502, 39 
Pac. 506, 28 L. R. A. 116; State ex rel. 
Bartlett v. District Court, 18 Mont. 481, 
484, 46 Pac. 259; Burns v. Smith, 21 Mont. 
251, 266, 53 Pac. 742, 69 Am. St. Rep. 653; 
State ex rel. Shields v. District Court, 24 
Mont. 1, 13, 60 Pac. 489; State ex rel. 
Kelly v. District Court, 25 Mont. 33, 38, 
63 Pac. 717; In re Davis’ Estate, 27 Mont. 
490, 495, 71 Pac. 757; Davidson v. Wam- 
pler, 29 Mont. 61, 67, 74 Pac. 77; Buller- 


10019. When jurisdiction decided by first application. 


dick v. Hersmeyer, 32 Mont. 541, 551, 81 
Pac. 334; In re Tuohy’s Estate, 33 Mont. 
230, 244, 83 Pac. 486; State ex rel. King 
v. District Court, 42 Mont. 182, 184, 111 
Pac. 717; In re Dolenty’s Estate, 53 Mont. 
33, 43, 161 Pac. 524. 


When a court is exercising its probate 
jurisdiction, it has no power with refer- 
ence to dower, and can make no orders af- 
fecting a widow’s dower right. In re 
Dahlman’s Estate, 28 Mont. 379, 380, 72 
Pac. 750. 

A district court sitting in probate has 
no power, in connection with the settle- 
ment of estates, to determine questions of 
title between the estate and persons claim- 
ing adversely to it; these questions must 
be determined in proper proceedings insti- 
tuted for that purpose. In re Dolenty’s 
Estate, 53 Mont. 33, 43, 161 Pac. 524. 


Where a special administrator is ap- 
pointed in the county in which the de- 
cedent died, and the public administrator 
in another county is appointed in viola- 
tion of statute, so that the special admin- 
istrator is put to the necessity of defend- 
ing a suit for his removal, the estate 
should be charged with his expenses. In 
re Williams’ Estate, 55 Mont. 63, 72, 173 
Pac. 790, 1 A. L. BR. 1639. 

Cited or applied as section 7383, Revised 
Codes, in State ex rel. Mannix v. District 
Court, 51 Mont. 310, 315, 152 Pac. 753. 


When the 


estate of the decedent is in more than one county, he having died out of 
the state, and not having been a resident thereof at the time of his death, 
or being such nonresident, and dying within the state, and not leaving 
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estate in the county where he died, the ‘district court of that county in 
which the application is first made, for letters testamentary or of admin- 
istration, has exclusive jurisdiction of the settlement of the estate. 


es History: Sec. 7384, Rev. C. 1907. See also history of Sec. 10018. Cal. C. Civ. Proc. 
ec. 1295. 


CHAPTER 21. 
PROBATE OF WILLS—PETITION NOTICE AND PROOF. 


Section 10020. Custodian of Will to Deliver Same, to Whom—Penalty, 
10021. Who May Petition for Probate of Will. 
10022. Contents of Petition. 
10023. When Executor Forfeits Right to Letters. 
10024. Possession of Will by Third Person—Production of. 
10025. Notice of Petition for Probate—How Given. 
10026. Heirs and Named Executors to Be Notified, How. 
10027. Petition May Be Presented to Judge at Chambers, and What Judge 
May Do. 
Hearing Proof of Will After Proof of Service of Notice. 
Who May Appear and Contest the Will. 
Probate—When No Contest. 
Holographic Wills. 


10028. 
10029. 
10030. 
10031. 


10020. Custodian of will to deliver same, to whom—Penalty. Every 
custodian of a will, within thirty days after receipt of information that 
the maker thereof is dead, must deliver the same to the district court 
having jurisdiction of the estate, or to the executor named therein. A 
failure to comply with the provisions of this section makes the person 
failing responsible for all damages sustained by any one injured thereby. 


History: Sec. 7385, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1298. 


Note.—Sections 10020 to 10031 were en- 


the court has power, on consent of all the 
parties interested, to enter a decree affirm- 
ing a compromise of such a contest, and 


acted as sections 8 to 19, pp. 242 to 244, 
Laws of 1877; re-enacted as sections 8 to 
19, Second Division Revised Statutes 1879; 
re-enacted as sections 8 to 19, Second Di- 
vision Compiled Statutes 1887; re-enacted 
as sections 2320 to 2331, Code of Civil Pro- 
cedure 1895; re-enacted as sections 7385 to 
7396, Revised Codes 1907. 


Under the provisions of sections 10020 
to 10055, inclusive, giving the district 
court, while exercising probate jurisdic- 
tion, power to entertain a contest of a will, 


ascertaining the share to which the parties 
are respectively entitled. In re Davis’ Es- 
tate, 27 Mont. 490, 496, 71 Pac. 757. See, 
also, State ex rel. Pauwelyn v. District 
Court, 34 Mont. 345, 348, 86 Pac. 268. 

Cited or applied as section 2320, Code of 
Civil Procedure, in Raleigh v. District 
Court, 24 Mont. 306, 311, 61 Pac, 129, 81 
Am. St. Rep. 431. 


For text treatment of “Wills,” see Cal. 
Jur. and 28 R. ©. L. 47. 


10021. Who may petition for probate of will. Any executor, devisee, 


or legatee named in any will, or any other person interested in the estate, 
may, at any time after the death of the testator, petition the court having 
jurisdiction to have the will proved, whether the same be in writing, in 
his possession or not, or is lost or destroyed, or beyond the jurisdiction of 
the state, or a nuncupative will. 


Sec. 7386, Rev. C. 1907. See 
Cal. C. Civ. 


History: 
also history of Sec. 10020. 
Proc. Sec. 1299. 


The statute leaves the question open for 
the propounding of a will at any time, and 


the admission of a will to probate, ipso 
facto, supersedes and vacates the grant of 
letters of general administration. In re 
Davis-Cummings’ Appeal, 11 Mont. 196, 
213, 28 Pac. 645. 
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10022. Contents of petition. A petition for the probate of a will must 
show: 

1. The jurisdictional facts; 

2. Whether the person named as executor consents to act, or renounces 
his right to letters testamentary ; 

3. The names, ages, and residences of the heirs and devisees of the 
decedent, so far as known to the petitioner; 

4. The probable value and character of the property of the estate; 

5. The name of the person for whom letters testamentary are prayed. 

No defect of form, or in the statement of jurisdictional facts actually 
existing, shall make void the probate of a will. 
History: Sec. 7387, Rev. C. 1907. See also history of Sec. 10020. Cal. C. Civ. Proc. 

ec. 1300. 


10023. When executor forfeits right to letters. If the person named 
in a will as executor, for thirty days after he has knowledge of the death 
of the testator, and that he is named as executor; fails to petition to the 
proper court for the probate of the will, and that letters testamentary 
be issued to him, he may be held to have renounced his right to letters, 
and the court or judge may appoint any other competent person admin- 
istrator, unless good cause for delay is shown. 


History: Sec. 7388, Rev. C. 1907. See also history of Sec. 10020. Cal. C. Civ. Proc. 
Sec. 1301. 


10024. Possession of will by third person—Production of. If it is 
alleged in any petition that any will is in the possession of a third person, 
and the court or judge is satisfied that the allegation is correct, an order 
must be issued and served upon the person having possession of the will, 
requiring him to produce it at a time named in the order. If he has 
possession of the will, or neglects or refuses to produce it in obedience to 
the order, he may, by warrant from the court or judge, be committed to 
the jail of the county, and be kept in close confinement until he produces it. 


History: Sec. 7389, Rev. C. 1907. See also history of Sec. 10020. Cal. C. Civ. Proc. 
Sec. 1302. 


10025. Notice of petition for probate—How given. When the petition 
is filed and the will produced, the clerk of the court must set the petition 
for hearing by the court or judge upon some day not less than ten nor 
more than thirty days from the production of the will. Notice of hearing 
shall be given by such clerk by publishing the same in a newspaper in the 
-county; if there is none, then by three written or printed notices, posted 
at three of the most public places in the county. If the notice is published 
in a weekly newspaper, it must appear therein on at least three different 
days of publication; and if in a newspaper published oftener than once a 
week, it shall be so published that there must be at least ten days from 
the first to the last day of publication, both the first and last day being 
included. If the notice is by posting, it must be given at least ten days 
before the hearing. 

History: Sec. 7390, Rev. C. 1907. See Under a statute requiring that notice of 


also history of Sec. 10020. Cal. C. Civ. the hearing of a petition for the probate 
Proc. Sec. 1303. of a will shall be published at least three 
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times, upon three different days of pub- 
lication, when published in a weekly news- 
paper, and one similar in its provisions to 
those contained in section 10028, providing 
that at the time of hearing the court must 
require proof of the will, the court has no 
jurisdiction until these requirements are 
complied with; and where the notice of 
hearing is published only twice, in a 
weekly paper, an order admitting a will to 


PROBATE PROCEEDINGS. 


probate and appointing an administrator 
with the will annexed is void. In re Es- 
tate of Charlebois, 6 Mont. 373, 376, 12 
Pac. 775. 


Persons entitled to notice of probate, 
see note in Ann. Cas. 1914B, 427. . 

Right to probate will on service of no- 
tice by publication, see note in 35 L. R. A. 
(N.S.) 121. 


[Part IV 


10026. Heirs and named executors to be notified, how. Copies of 
the notice of the time appointed for the probate of the will must be ad- 
dressed to the heirs of the testator resident in the state, at their places 
of residence, if known to the petitioner, and deposited in the postoffice, 
with the postage thereon prepaid, at least ten days before the hearing. 
If their places of residence be not known, the copies of notice may be 
addressed to them, and deposited in the postoffice at the county seat of 
the county where the proceedings are pending. A copy of the same 
notice must in like manner be mailed to the person named as executor, 
if he be not the petitioner; also, to any person named as coexecutor not 
petitioning, if their places of residence be known. Proof of mailing the 
copies of the notice must be made at the hearing. Personal service of 
copies of the notice at least ten days before the day of hearing is equivalent 
to mailing. 


History: Sec. 7391, Rev. C. 1907. See also history of Sec. 10020. Cal. C.: Civ.+ Proc: 
Sec. 1304. 


. 
q 
t 


10027. Petition may be presented to judge at chambers, and what 
judge may do. A judge of the district court may, at any time, in court 
and at chambers, receive petitions for the probate of wills, and make and 
issue all necessary orders and writs to enforce the production of wills, 
and the attendance of witnesses, and may appoint special sessions of his 
court for hearing petitions, trials of issue, and admitting wills to probate. 


History: Sec. 7392, Rev. C. 1907. See also history of Sec. 10020. Cal. C. Civ. Proc. 
Sec. 1305. 


10028. Hearing proof of will after proof of service of notice. At the 
time appointed for the hearing, or the time to which the hearing may 
have been postponed, the court or judge, unless the parties appear, must 
require proof that the notice has been given, which being made, the court 
or judge must hear testimony and proof of will. 


History: Sec. 7393, Rev. C. 1907. See also history of Sec. 10020. Cal. C. Civ. Proc. 
Sec. 1306. 


10029. Who may appear and contest the will. Any person interested 
may appear and contest the will. Devisees, legatees, or heirs of an estate 
may contest the will through their guardians, or attorneys appointed by 
themselves or by the court or judge for that purpose; but a contest made 
by an attorney appointed by the court or judge does not bar a contest 
after probate by the party so represented, if commenced within the time 
provided in sections 10042 to 10048; nor does the nonappointment of an 
attorney by the court or judge of itself invalidate the probate of a will. 

History: Sec. 7394, Rev. C. 1907. See The public administrator has not any 


also history of Sec. 10020. Cal. C. Civ. interest in an estate which entitles him to 
Proc. Sec. 1307. object to the probate of a will. State ex 
494. 
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rel, Eakins v. District Court, 34 Mont. 226, 
229, 85 Pac. 1022. 

Cited or applied as section 2329, Code of 
Civil Procedure, in State ex rel. Donovan 
v. District Court, 25 Mont. 355, 364, 65 Pac. 


120; In re Hobbins’ Estate, 41 Mont. 3, 50, 


108 Pac. 7. 


Who may oppose probate of will, see 
notes in 68 Am. Dec. 447; L. R. A. 1918A, 
447, 


CONTESTING PROBATE OF WILLS. 


[10030-10032 


Right of mere legatee or devisee to con- 
test will, see note in Ann. Cas. 1917C, 905. 

Power or duty of administrator, guard- 
jan, or the like to contest will, see note in 
Ann. Cas. 1918B, 536. 

Right of widow of decedent to contest 
last will, see note in 11 Ann. Cas. 1015. 

Right of state to contest will, see note in 
14 Ann. Cas. 959. 

Judgment creditor of heir as interested 
party to contest will, see note in 14 Ann. 


Cas. 334. 


10030. Probate—When no contest. If no person appears to contest 
the probate of a will, the court or judge may admit it to probate on the 
testimony of one of the subscribing witnesses only, if he testifies that the 
will was exectited in all particulars as required by law, and that the 
testator was of sound mind at the time of its execution. 


History: Sec. 7395, Rev. C. 1907. See also history of Sec. 10020. Cal. C. Civ. Proc. 
Sec. 1308. 


10031. Holographic wills. An holographic will may be proved in the 
same manner that other private writings are proved. 


History: Sec. 7396, Rev. C. 1907. See 
also history of Sec. 10020, Cal. C. Civ. 
Proc. Sec. 1309. 


Cited or applied as section 19, Second 
Division Compiled Statutes 1887, in Bar- 
ney vy. Hayes, 11 Mont. 671; 29 Pac. 282, 
28 Am. St. Rep. 495. 


CHAPTER 22. 
CONTESTING PROBATE OF WILLS. 


Section 10032. Contestant to File Grounds of Contest, and Petitioner to Reply. 


10033. How Jury Obtained and Trial Had. 

10034. Verdict of Jury—Judgment. 

10035. Witnesses—Who and How Many to Be Examined—Proof of Handwrit- 
ing Admitted, When. 

10036. Testimony Reduced to Writing for Future Evidence. 

10037. If Proved, Certificate to Be Attached. 

10038. Will and Proof to Be Filed and Recorded. 


10032. Contestant to file grounds of contest, and petitioner to reply. 
If any one appears to contest the will, he must file written grounds of 
opposition to the probate thereof, and serve a copy on the petitioner and 
other residents of the county interested in the estate, any one or more of 
whom may demur thereto upon any of the grounds of demurrer provided 
for in sections 9131 to 9136 of this code. If the demurrer is sustained, 
the court or judge must allow the contestant a reasonable time, not ex- 
ceeding ten days, within which to amend his written opposition. If the 
demurrer is overruled, the petitioner and others interested’ may jointly or 
separately answer the contestant’s grounds, traversing or otherwise 
obviating or avoiding the objections. Any issues of fact thus raised, 
involving : 

1. The competency of the decedent to make a last will and testament; 

2. The freedom of the decedent at the time of the execution of the 
will from duress, menace, fraud, or undue influence ; 

3. The due execution and attestation of the will by the decedent or 
subscribing witnesses; or, 
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4. Any other questions substantially affecting the validity of the will; 

Must, on request of either party in writing, filed three days prior to 
the day set for the hearing, be tried by a jury. If no jury is demanded, 
the court or judge must try and determine the issues joined. On the trial, 
the contestant is plaintiff and the petitioner is defendant. 


History: Sec. 7397, Rev. C. 1907. Cal. 
©. Civ: Proc. Sec. 1312. 


Note.—Sections 10032 to 10037 were en- 
acted as sections 20 to 25, pp. 245 and 
246, Laws of 1877; re-enacted as sections 
20 to 25, Second Division Revised Statutes 
1879; re-enacted as sections 20 to 25, Sec- 
ond Division Compiled Statutes 1887; re- 
enacted as sections 2340 to 2345, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7397 to 7402, Revised Codes 1907. 


Where an answer is made to objections 
interposed to the probate of a will raising 
issues of fact, it is error for the trial court 
to entertain a demurrer to such answer 
and enter judgment thereon, as the court 
is required to try and determine the issues 
joined, conducting the trial in accordance 
with the provisions of the civil practice 
act, and to render judgment either admit- 
ting the will to probate or rejecting it. 
Barney v. Hayes, 11 Mont. 99, 107, 27 Pac. 
384, 

One desiring to contest a will may file a 
statement of opposition to the probate of 
the will at any time prior te the hearing 
of proof of the will, and possibly the 
right may continue until the admission to 
probate. Raleigh v. District Court, 24 
Mont. 3806, 311, 61 Pac. 129..” See, also, 
State ex rel. Donovan v. District Court, 
25 Mont. 355, 363, 65 Pac. 120. 


In a will contest, the contestants have 
the burden of proof, and are entitled to 
open and close. Farleigh v. Kelley, 28 
Mont. 421, 427, 72 Pac. 756, 63 I. RR. A. 
319; In re Colbert’s Estate, 31 Mont. 461, 
467, 78 Pac. 871, 107 Am. St. Rep. 439, 3 
Ann, Cas.. 952; In re Murphy’s Estate, 43 
Mont. 353, 378, 116 Pac. 1004, Ann. Cas. 
1912C, 380; In re Williams’ Estate, 50 
Mont. 142, 158, 145 Pac. 957. 


In a will contest, where contestants al- 
leged that petitioner and others conspired 
to defraud contestants out of their rights 
as heirs of deceased, and, pursuant to such 
conspiracy, had forged the will sought to 
be probated, evidence that, before this 
will was offered for probate, petitioner had 
procured her appointment as administra- 
trix of deceased’s estate, falsely alleging 
that she was his only heir, and, while act- 
ing as such administratrix, had sold 1 lerge 
portion of the property of the estate to 
her husband, and that contestants had in- 
stituted an action to have such proceedings 
set aside, was properly admissible under 
this section. Farleigh v. Kelley, 28 Mont. 
421, 429, 72 Pac. 756, 63.L. KR. A. 319, 


On the probate of a will, where the sub- 
scribing witnesses are out of the state, evi- 
dence that they had made statements con- 
tradictory of the facts contained in the 
attestation clause, and evidence that the 
reputation of such subscribing witnesses 
for honesty and integrity is bad, is admis- 
sible. Farleigh v. Kelley, 28 Mont. 421, 
430, 72 Pac. 756, 63 L. R. A. 319. 


The proponent of a will must first make 
out a prima facie case; that is, make such 
proof as would entitle the will to probate 
in the absence of a contest. The con- 
testant then attacks its validity, the pro- 
ponent defends the same, and the contest- 
ant rebuts the testimony of the propo- 
nent, who may surrebut any new testi- 
mony; but the contestant has the right to 
open and close. In re Colbert’s Estate, 
31 Mont. 461, 467, 78 Pac. 971, 107 Am. St. 
Rep. 439, 3 Ann. Cas. 952. 

It being proved that a lost will was last 
seen in the possession of the testator, who 
was in the exercise of his mental faculties, 
the presumption is that he himself de- 
stroyed it animo revocandi, and the burden 
of proof is then on the proponent to over- 
come such presumption. In re Colbert’s 
Estate, 31 Mont. 461, 468, 78 Pac. 971, 107 
Am. St. Rep. 439, 3 Ann. Cas. 952. 


Under this section it is clearly the duty 
of the court or judge to try the issues 
joined, without a jury, unless one is de- 
manded in the manner and within the time 
prescribed therein, and it not only re- 
quires the issues to be made up before the 
demand is made, but also that the demand 
be made a sufficient length of time before 
the hearing to secure the attendance of a 
jury. In re Tuohy’s Estate, 33 Mont. 230, 
242, 83 Pac. 486. 

Where no written demand for a trial by 
jury had ever been filed by appellants, 
against whose objections an order, direct- 
ing the sale of certain real estate, was 
made by the district court, sitting in pro- 
bate, a jury trial of the issues presented 
was properly denied; and a demand at the 
close of the written objections for a jury, 
which demand was not called to the atten- 
tion of the court or judge until the hear- 
ing began, did not supply the omission. In 
re Tuohy’s Estate, 33 Mont. 230, 242, 83 
Pac. 486. 

The only specifications of grounds of 
contest of a domestic will are to be found 
in this section, and they are not designated 
as such, but as the issues which may be 
raised and which the court is required to 
try and determine. State ex rel. Ruef v. 
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District Court, 34 Mont. 96, 99, 85 Pac. 
866, 115 Am. St. Rep. 510, 9 Ann. Cas, 418, 
mie. (IN. §,)..617. 

In a will contest, the supreme court is 
_ concluded by findings based upon conflict- 
ing evidence. If the evidence had been 
submitted to a jury, either party having 
the right to demand a trial by jury under 
this section, the verdict would have been 
conclusive, and the fact that the findings 
were made by the court does not change 
the rule. In re Noyes’ Estate, 40 Mont. 
178, 189, 105 Pac. 1013; In re Murphy’s 
Estate, 43 Mont. 353, 370, 116 Pac. 1004, 
Ann. Cas. 1912C, 380; Murphy v. Nett, 47 
Mont. 38, 58, 130 Pac. 451. 

The validity of a will that provides for 
the payment of debts and that appoints an 
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executor, but which disposes of the bulk of 
the estate to charity, cannot be raised in a 
proceeding for the probate of the will; it 
can be determined only after the admis- 
sion of the will to probate. In re Hob- 
bins’ Estate, 41 Mont. 39, 49, 108 Pac. 7. 

Any heir-at-law of a testator is in a po- 
sition to question the validity of a pur- 
ported will, which revokes all former ones. 
In re Hobbins’ Estate, 41 Mont. 39, 47, 108 
Paes te 

One who contests the probate of a will 
occupies the position of a plaintiff, and, 
under section 10616, he has the affirmative 
issue, and must prove it or be defeated. In 
re Murphy’s Estate, 43 Mont. 353, 373, 116 
Pac. 1004, Ann. Cas. 1912C, 380. 


10033. How jury obtained and trial had. When a jury is demanded, 


the district court must impanel a jury to try the case, in the manner 
provided for impaneling juries in courts of record; and the trial must be 
conducted in accordance with the provisions of sections 9334 to 9348 
of this code. <A trial by the court must be conducted as provided in sec- 
tions 9365 to 9373 of this code. 


History: Sec. 7398, Rev. C. 1907. See 
also history of Sec. 10032. Cal. C. Civ. 
Proc. Sec. 1313. 


lege, and not a matter of right. In re Es- 
tate of Peterson, 49 Mont. 96, 97, 140 Pac. 
237, Ann. Cas, 1916A, 716. 


Right to jury trial of will contest, see 
notes in 15 Ann. Cas. 211; Ann. Cas. 
1914B, 557. 


An issue in a probate matter is to be 
tried and determined as an ordinary ac- 
tion, except that a jury trial is a privi- 


10034. Verdict of jury—Judgment. The jury, after hearing the case, 
must return a special verdict upon the issues submitted to them by the 
court, upon which the judgment of the court must be rendered, either ad- 
mitting the will to probate or rejecting it. In either case, the proofs of 
the subscribing witnesses must be reduced to writing. If the will be 
admitted to probate, the judgment, will, and proofs must be recorded. 


History: Sec. 7399, Rev. C. 1907. See Cited or applied as section 7399, Revised 
also history of Sec. 10032. Cal. C. Civ. Codes, in In re Hobbins’ Estate, 41 Mont. 
Proc. Sec. 1314. 39, 49, 108 Pae. 7. 


10035. Witnesses—Who and how many to be examined—Proof of hand- 
writing admitted, when. If the will is contested, all the subscribing wit- 
nesses who are present in the county, and who are of sound mind, must be 
produced and examined, and the death, absence, or insanity of any of 
them must be satisfactorily shown to the court or judge. If none of the 
subscribing witnesses reside in the county at the time appointed for prov- 
ing the will, the court may admit the testimony of other witnesses to 
prove the sanity of the testator and the execution of the will; and, as 
evidence of the execution, it may admit proof of the handwriting of the 
testator and of the subscribing witnesses, or any of them. 


History: Sec. 7400, Rev. ©. 1907. See witnesses to the attestation clause of a 
also history of Sec. 10032. Cal. C. Civ. will, when one is appended, is evidence in 
Proc. Sec. 1315. the case that all the facts recited in it, and 

which are prerequisites to the due execu- 


The proof of the genuineness of the sig- 
nature of the dead or absent subscribing 


Code Civ. Proc.—32 


tion of the will, actually took place as 
therein set forth, and supplies the proof 
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which in many, if not in most, instances it 
would otherwise be impossible to obtain. 
This view is further emphasized by the 
language of this section. Farleigh v. Kel- 
ley, 28 Mont. 421, 431, 72 Pac. 756, 63 
L. BR. A. 319. 

The provisions defining the term “wit- 
nesses,” and the circumstances under 
which contradictory statements may be 
shown, are modified by this section to the 
extent that the exigency of the case per- 
mits the statement of the subscribing wit- 
nesses contained in the attestation clause, 
though not made under oath, to be re- 
ceived as primary evidence, or, in other 
words, permits the dead or absent wit- 
nesses to speak through the instrumental- 
ity of the statute itself, that its require- 
ments have been fully met. Farleigh v. 
Kelley, 28 Mont. 421, 431, 72 Pac. 756, 63 
L. R. A. 319. 

Where the attesting witnesses to a will 


PROBATE PROCEEDINGS. 


[Part IV 


are present in the county, they must, in a 
contest, be called and examined, and other 
testimony to prove the will cannot be re- 
ceived to the exclusion of theirs. Where, 
however, one is absent and his deposition 
is introduced, evidence of one not an at- 
testing witness may properly be received 
to supplement the testimony of the sub- 
scribing witness who is present at the 
hearing. In re Williams’ Estate, 50 Mont. 
142, 151, 145 Pac. 957. 


Necessity of proving signature of tes- 
tator by subscribing witnesses, see note’ in 
35 L. R. A. 321. 

Admissibility of evidence of handwrit- 
ing of witness to will in case of his death, 
absence, or incompetency, see note in Ann. 
Cas. 1914C, 902. 

Comparison of marks and spelling of dis- 
puted will, see notes in 65 L. R. A. 95; 19 
Ann. Cas. 504. 


10036. Testimony reduced to writing for future evidence. The testi- 


mony of each witness, reduced to writing and signed by him, shall be 
good evidence in any subsequent contests concerning the validity of the 
will, or the sufficiency of the proof thereof, if the witness be dead, or has 
permanently removed from this state. 


History: Sec. 7401, Rev. C. 1907. See also history of Sec. 10032. Cal. C. Civ. Proc. 
Sec. 1316. 


10037. If proved, certificate to be attached. If the court or judge 
is satisfied, upon the proof taken, or from the facts found by the jury, 
that the will was duly executed, and that the testator at the time of its 
execution was of sound and disposing mind, and not acting under duress, 
menace, fraud, or undue influence, a certificate of the proof and the facts 
found, signed by the judge, and attested by the seal of the court, must 
be attached to the will. 


History: Sec. 7402, Rev. C. 1907. See 
also history of Sec. 10032. Cal. C. Civ. 
Proc. See. 1317. 


This section shows how the will is ad- 
mitted to probate. In re Hobbins’ Estate, 
41 Mont. 39, 49, 108 Pace. 7. 


10038. Will and proof to be filed and recorded. The will, and a cer- 
tificate of the proof thereof, must be filed and recorded by the clerk, and 
the same, when so filed and recorded, shall constitute part of the record 
in the cause or proceeding. All testimony shall be filed by the clerk. 


History: En. Sec. 26, p. 246, L. 1877; 
re-en. Sec. 26, p. 197, 2nd Div. Rev. Stat. 
1879; re-en. Sec. 26, 2nd Div. Comp. Stat. 
1887; amd. Sec. 2346, C. Civ. Proc. 1895; 
re-en. Sec. 7403, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 1318. 


Cited or applied as section 2346, Code of 


Civil Procedure, in Raleigh v. District 


Court, 24 Mont. 306, 311, 61 Pac. 129, 81. 


Am. St. Rep. 431; Farleigh v. Kelley, 28 
Mont. 421, 427, 72 Pac. 756, 63 L. R. A. 
319; In re Colbert’s Estate, 31 Mont. 461, 
467, 78 Pac. 971, 107 Am. St. Rep. 439, 3 
Ann. Cas. 952. 


CHAPTER 23. 
PROBATE OF FOREIGN WILLS. 


Section 10039. Wills Proved in Other States to Be Recorded, When and Where. 
10040. Proceedings on the Production of a Foreign Will. 
10041. Hearing Proofs of Probate of Foreign Will. 
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Ch. 22, 23] PROBATE OF FOREIGN WILLS. [10039-10041 

10039. Wills proved in other states to be recorded, when and where. 
All wills duly proved and allowed in any other of the United States, or 
or in any foreign country or state, may be allowed and recorded in the 


district court of any county in which the testator shall have left any 


estate. 


History: Sec. 7404, Rev. C. 1907. Cal. 
Mealy. F roc. Sec. 1322. 


Note.—Sections 10039 to 10041 were en- 
acted as sections 27 to 29, pp. 246 and 
247, Laws of 1877; re-enacted as sections 
27 to 29, Second Division Revised Statutes 
1879; re-enacted as sections 27 to 29, Sec- 
ond Division Compiled Statutes 1887; re- 
enacted as sections 2350 to 2352, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7404 to 7406, Revised Codes 1907. 


A decree of a court admitting a will 
to probate establishes such instrument as 
a will, and while the decree may be 
subject to attack in a proper proceeding, 


set aside, such decree is conclusive of all 
facts necessary to the validity of the will. 
State ex rel. Ruef v. District Court, 34 
Mont. 96, 102, 85 Pac. 866, 115 Am. St. 
Rep. 510, 9 Ann. Cas. 418, 6 L. BR. A. 
Colne: ye Oe l. 


Necessity of probate of foreign will in 
domestic state, see notes in 113 A. S. R. 
211; 9 Ann. Cas. 423. 

Jurisdiction to admit to probate foreign 
will not probated at testator’s domicile, see 
note in 33 L. R. A. (N. 8S.) 658. 

Full faith and credit provision as ap- 
plying to decree of another state admit- 
ting a will to probate, see note in 13 


and open to review on appeal, yet, until A. L. R. 498. 


10040. Proceedings on the production of a foreign will. When a copy 
of the will and probate thereof, duly authenticated. shall be produced by 
the executor, or by any other person interested in the will, with a petition 
for letters, the same must be filed, and the court or judge must appoint 
a time for the hearing, notice whereof must be given as hereinbefore 
provided for an original petition for the probate of a will. 


Sec. 7405, Rev. C. 1907. See 
Cal. C. Civ. 


History: 
also history of Sec. 10039. 
Proc. Sec. 1323. 


While the Code of Civil Procedure does 
not in express terms provide for the pro- 
bate of a will executed in another state, 


it does so impliedly by this section, which 
makes provision for a hearing of such 
application and notice thereof. State ex 
rel. Ruef v. District Court, 34 Mont. 96, 99, 
85 Pac. 866, 115 Am. St. Rep. 510, 9 Ann. 
Cas. 418, 6 L. R. A. (N. 8.) 617. 


10041. Hearing proofs of probate of foreign will. If, on the hearing, 
it appears upon the face of the record that the will has been proved, 
allowed, and admitted to probate in any other of the United States, or 
in any foreign country, and that it was executed according to the law of 
the place in which the same was made, or in which the testator was at the 
time domiciled, or in conformity with the laws of this state, it must be 
admitted to probate, and have the same force and effect as a will first 
admitted to probate in this state, and letters testamentary or of administra- 
tion issued thereon. 


Sec. 7406, Rev. C. 1907. See 
Gal GC." Cry, 


as questions with respect to which issues 
may be raised, and therefore the grounds 
of such contest. State ex rel. Ruef v. 
District Court, 34 Mont. 96, 99, 85 Pace. 
866, 115 Am. St. Rep. 510, 9 Ann. Cas. 
418,6 L. R. A. (N. 8S.) 617. 


History: 
also history of Sec. 10039. 
Proc. Sec. 1324. 


While no particular grounds of contest- 
ing an application for the probate of a 
foreign will are expressly designated in the 
Code of Civil Procedure, this section does 


enumerate the findings which the trial 
court must make before admitting such 
will to probate, and these may be accepted 


Effect of probate of will in another 
state, see notes in 20 L. R. A. 673; 48 
Pe B31) 
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CHAPTER 


PROBATE PROCEEDINGS. 


[Part IV. 


24. 


CONTESTING WILLS AFTER PROBATE. 


Section 10042. 


The Probate May Be Contested Within One Year. 


10048. Citation to Be Issued to Parties Interested. 

10044. The Hearing Had on Proof of Service. 

10045. Petitions to Revoke Probate of Will Tried by Jury or Court—Judgment. 

10046. On Revocation of Probate, Powers of Executor, ete., Cease, but Not 
Liable for Acts in Good Faith. 

10047. Costs and Expenses—By Whom Paid. 

10048. 


Probate—When Conclusive—One Year After Removal of Disability 


Given to Infants and Others. 


10042. The probate may be contested within one year. 


When a will 


has been admitted to probate, any person interested may, at any time 


within one year after such probate, 
the will. 


contest the same or the validity of 


For that purpose he must file in the court in which the will 


was proved a petition in writing, containing his allegations against the 
validity of the will or against the sufficiency of the proof, and praying 


that the probate may be revoked. 


History: Sec. 7407, Rev. C. 1907. Cal. 
0. Civ. Proc...Sec. 1327. 


Note.—Sections 10042 to 10048 were en- 
acted as sections 30 to 36, pp. 247 and 
248, Laws of 1877; re-enacted as sections 
30 to 36, Second Division Revised Statutes 
1879; re-enacted as sections 30 to 36, Sec- 
ond Division Compiled Statutes 1887; re- 
enacted as sections 2360 to 2366, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7407 to 7413, Revised Codes 1907. 


Only those who, but for the will, weuld 
succeed in some degree to the decedent’s 
estate, are authorized to contest or seek 
revocation of the probate cf a will. State 
ex rel. Donovan v. District Court, 25 Mont. 
355, 365, 65 Pac. 120; In re Pepin’s Ks- 
tate, 53 Mont. 240, 246, 163 Pac. 104. 

In order to allow a will executed in an- 
other state to be admitted to probate in 
this state, it must first appear that it was 
duly proved, allowed, and admitted to 
probate in the court of the sister state; 
that it was executed according to the law 
of the place in which it was made, or in 
which the testator was at the time dom- 


10043, Citation to be issued to 


iciled, or in conformity to the laws of this 
state, and that the record is authenticated 
as required by section 905 of the United 
States Revised Statutes. State ex rel. 
Ruef v. District Court, 34 Mont. 96, 102, 
85 Pac. 866, 115 Am. St. Rep. 510, 9 Ann. 
Cas. 418, 6 (Bagg o (N. 8.) 617. See, also, 
Patterson v. Dickinson, 193 Fed. 328, 332, 
13820. G. Aawoe: 


On the expiration of one year withif 
which a will after probate may be con- 
tested, as provided by this section, which 
is in effect a statute of limitations, the 
running of which commences with the 
date of the admission of the will to pro- 
bate, the probate becomes final and is not 
open to either direct or collaterai attack. 
In re Estate of Murphy, 57 Mont. 273, 
188 Pace. . 146. 


Cited or applied as section 2360, Code of - 
Civil Procedure, in Raleigh v. District 
Court, 24 Mont. 306, 315, 61 Pac. 129, 81 
Am. St. Rep. 431. 


Contest of foreign will after probate, 
see note in 9 Ann. Cas. 424. 


parties interested. Upon filing the 


petition, a citation must be issued to the executors of the will, or to the 
administrators with the will annexed, and to all the legatees and devisees 
mentioned in the will, and heirs residing in the state, so far as known 
to the petitioner, or to their guardians, if any of them are minors, or to 
their personal representatives, if any of them are dead, requiring them to 
appear before the court or judge on some day irewean specified to a 
cause why the probate of the will should not be revoked. 


History: Sec. 7408, Rev. C. 1907. See also history of Sec. 10042. Cal. C. Civ. Proc. 
Sec. 1328. 


10044. The hearing had on proof of service. At the time appointed 
for showing cause, or at any time to which the hearing is postponed, 
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personal service of the citations having been made upon any persons. 
named therein, the court or judge must proceed to try the issues of 
fact joined in the same manner as in an original contest of a will. 


e os Sec. 7409, Rev. C. 1907. See also history of Sec. 10042. Cal. C. Civ. Proc. 
eC. , 


10045. Petitions to revoke probate of will tried by jury or court— 
Judgment. In all cases of petitions to revoke the probate of a will, where- 
in the original probate was granted without a contest, on written demand 
of either party, filed three days prior to the hearing, a trial by jury must 
be had as in eases of the contest of an original petition to admit a will 
to probate. If, upon hearing the proofs of the parties, the jury shall 
find, or, if no jury is had, the court or judge shall decide, that the will 
is for any reason invalid, or that it is not sufficiently proved to be the last 
will of the testator, the probate must be annulled and revoked. 


History: Sec. 7410, Rev. C. 1907. See 
also history of Sec. 10042. Cal. C. Civ. 
Proc. Sec. 1330. 


Burden of proof in contest of will in- 
stituted after probate, see note in Ann. 
Cas. 1914C, 535. 


10046. On revocation of probate, powers of executor, etc., cease, but 
not liable for acts in good faith. Upon the revocation being made, the 
powers of the executor or administrator with the will annexed must cease; 
but such executor or administrator shall not be liable for any act done 
in good faith previous to the revocation. 


History: Sec. 7411, Rev. C. 1907. See also history of Sec. 10042. Cal. C. Civ. Proc. 
Sec. 1331. 


10047. Costs and expenses—By whom paid. The fees and expenses 
must be paid by the party contesting the validity or probate of the will, 
if the will in probate is confirmed. If the probate is revoked, the costs 
must be paid by the party who resisted the revocation, or out of the 
‘property of the decedent, as the court directs. 


History: Sec. 7412, Rev. C. 1907. See cover from estate money expended in an 
also history of Sec. 10042. Cal. C. Civ. unsuccessful attempt to sustain will, see 
Proc. Sec. 1332. notes in 18 Ann. Cas. 741; Ann. Cas. 


Right of testamentary executor to re- 1918D, 166. 


10048. Probate—When conclusive—One year after removal of disabil- 
ity given to infants and others. If no person, within one year after the 
probate of a will, contest the same or the validity thereof, the probate of 
the will is conclusive; saving to infants and persons of unsound mind a 
like period of one year after their respective disabilities are removed. 


Sec. 7413, Rev. C. 1907. See 


a minor on coming of age, operates only 
Cal. C. Civ. 


in his favor, and not in favor of those 
heirs who have lost their right to contest 
by a failure to institute proper proceedings 


History: 
also history of Sec. 10042. 
Proc. Sec. 1333. 


Where a testator had no resident heirs, 


the state was entitled to file objections to 
the probate of the will before the expira- 
tion of five years from testator’s death; 
otherwise the right to contest would be 
barred by this section. State ex rel. Don- 
ovan vy. District Court, 25 Mont. 355, 366, 
65 Pac. 120. See, also, State ex rel. 
Donovan v. Ledwidge, 27 Mont. 197, 203, 
70 Pac, 511. 

The successful contest of a will, after 
probate and distribution of the estate, by 


within the time allowed by this section. 
Spencer v. Spencer, 31 Mont. 631, 637, 79 
Pac. 320. 

An heir who has acquiesced in the set- 
tlement and final distribution of an estate 
is estopped to call such settlement and 
distribution in question, or to compel the 
return of, or an accounting for, the prop- 
erty thus parted with by the executor or 
administrator in good faith. Spencer v. 
Spencer, 31 Mont. 631, 638, 79 Pac. 320. 
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PROBATE PROCEEDINGS. 
CHAPTER 25. 
PROBATE OF LOST OR DESTROYED WILLS AND OF NUNCUPATIVE WILLS. 

Section 10049. Proof of Lost or Destroyed Will to Be Taken. 


10050. Must Have Been in Existence at Time of Death. 

10051. To Be Certified, Recorded, and Letters Thereon Granted. 

10052. Court to Restrain Injurious Acts of Executors or Administrators During 
Proceedings to Prove Lost Will. 

10053. Nuncupative Wills—When and How Admitted to Prehate. 

10054. Additional Requirements in Probate of Nuncupative Wills. 

10055. Contests and Appointments to Conform to Provisions as to Other Wills. 


10049. Proof of lost or destroyed will to be taken. Whenever any 
will is lost or destroyed, the district court must take proof of the execu- 
tion and validity thereof, and establish the same; notice to all persons 
interested being first given, as prescribed in regard to proofs of wills as 
in other cases. All the testimony given must be reduced to writing, and 
signed by the witnesses. 


History: Sec. 7414, Rev. C. 1907. Cal. Cited or applied as section 2370, Code 


C. Civ. Proc. Sec. 1338. 


Note.—Sections 10049 to 10052 were en- 
acted as sections 37 to 40, p. 249, Laws of 
1877; re-enacted as sections 37 to 40, Sec- 
ond Division Revised Statutes 1879; re- 
enacted as sections 37 to 40, Second Di- 
vision Compiled Statutes 1887; re-enacted 
as sections 2370 to 2373, Code of Civil 
Procedure 1895; re-enacted as _ sections 
7414 to 7417, Revised Codes 1907. 


of Civil Procedure, in In re Colbert’s Es- 
tate, 31 Mont. 461, 467, 78 Pac. 971, 107 
Am. St. Rep. 439, 3 Ann. Cas. 952. 


Probate of lost or destroyed wills, see 
notes in 84 Am. Dec. 628; 110 A. S. R. 
445, 

Declarations of testator alone as proof 
of contents of lost will, see note in Ann. 
Cas. 1915B, 253. 


Probate of part only of lost will, see 
note in 18 Ann. Cas. 630. 


10050. Must have been in existence at time of death. No will shall 
be proved as a lost or destroyed will, unless the same is proved to have 
been in existence at the time of the death of the testator, or is shown to 
have been fraudulently destroyed in the lifetime of the testator, nor unless 
its provisions are clearly and distinctly proved by at least two credible 
witnesses. 

History: 


also history of Sec. 10049. 
Proc. Sec. 1339. 


Sec. 7415, Rev. C. 1907. See 
Cal. C. Civ. 


Cited or applied as section 2371, Code 
of Civil Procedure, in In re Colbert’s 
Estate, 31 Mont. 461, 467, 78 Pac. 971, 
107 Am. St. Rep. 439, 3 Ann. Cas. 952. 


10051. To be certified, recorded, and letters thereon granted. When a 
lost will is established, the provisions thereof must be distinetly stated 
and certified by the judge, under his hand and the seal of the court, and 
the certificate must be filed and recorded as other wills are filed and 
recorded, and letters testamentary or of administration, with the will 
annexed, must be issued thereon in the same manner as upon wills pro- 
duced and duly proved. The testimony must be reduced to writing, signed, 
certified, and filed as in other cases, and shall have the same effect as 
evidence as provided in section 10036. 

History: Sec. 7416, Rev. C. 1907. See 


also history of Sec. 10049. Cal. C. Civ. 
Proc. Sec. 1340. 


Cited or applied as section 2372, Code 
of Civil Procedure, in In re Colbert’s Es- 
tate, 31 Mont. 461, 467, 78 Pac. 971, 107 
Am. St. Rep. 439, 3 Ann. Cas. 952. 
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10052. Court to restrain injurious acts of executors or administrators 
during proceedings to prove lest will. If, before or during the pendency 
of an application to prove a lost or destroyed will, letters of administration 
are granted on the estate of the testator, or letters testamentary of any 
previous will of the testator are granted, the court may restrain the 
administrators or executors, so appointed, from any acts or proceedings 
which would be injurious to the legatees or devisees claiming under the 
lost or destroyed will. 


History: Sec. 7417, Rev. C. 1907. See also history of Sec. 10049. Cal. OC. Civ. Proc. 
Sec. 1341. 


10053. Nuncupative wills—When and how admitted to probate. Nun- 
cupative wills may at any time, within six months after the testamentary 
words are spoken by the decedent, be admitted to probate, on petition 
and notice as provided in sections 10020 to 10031 of this code. The peti- 
tion, in addition to the jurisdictional facts, must allege that the testa- 
mentary words, or the substance thereof, were reduced to writing within 
thirty days after they were spoken, which writing must accompany the 
petition. , 


History: En. Sec. 41, p. 249, L. 1877; 
re-en. Sec. 41, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 41, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2380, C. Civ. Proc. 1895; re-en. 
Sec. 7418, Rev. C. 1907. Cal. C. Civ. Proc. 


tive will, see 20 Am. Dec. 44; 67 A. S. R. 
572. 

Necessity and sufficiency of rogatio tes- 
tium to establish proof of nuncupative will, 
see note in 10 Amn. Cas, 1132. 


Sec. 1344. 
For collation of authorities on nuncupa- 


Wills of soldiers or seamen, see note in 
Ann. Cas. 1916A, 483. 


10054. Additional requirements in probate of nuncupative wills. The 
district court or judge must not receive or entertain a petition for the 
probate of a nuncupative will until the lapse of ten days from the death 
of the testator, nor must such petition at any time be acted on until the 
testamentary words are, or their substance is, reduced to writing and 
filed with the petition, nor until the surviving husband or wife, if any, 
and all other persons resident in the state or county, interested in the 


estate, are notified as hereinbefore provided. 


History: En. Sec. 42, p. 250, L. 1877; amd. Sec. 2381, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 42, 2nd Div. Rev. Stat. 1879; Sec. 7419, Rev. C. 1907. Cal. C. Civ. Proc. 


re-en. Sec. 42, 2nd Div. Comp. Stat. 1887; Sec. 1345. 


10055. Contests and appointments to conform to provisions as to other 
wills. Contests of the probate of nuncupative wills, and appointments 
of executors and administrators of the estate devised thereby, must be had, 
conducted, and made as hereinbefore provided in cases of the probate of 


written wills. 


History: En. Sec. 43, p. 250, L. 1877; Cited or applied as section 2382, Code 
re-en. Sec. 43, 2nd Div. Rev. Stat. 1879; of Civil Procedure, in In re Davis’ Es- 
re-en. Sec. 43, 2nd Div. Comp. Stat. 1887; tate, 27 Mont. 490, 496, 71 Pac. 757. 
amd. Sec. 2382, C. Civ. Proc. 1895; re-en. 


Sec. 7420, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1346. 
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CHAPTER 26. 


EXECUTORS AND ADMINISTRATORS—ISSUANCE AND FORM OF LETTERS 
TESTAMENTARY AND ADMINISTRATION. 


Section 10056. To Whom Letters on Proved Will to Issue. : 

10057. Who Are Incompetent as Executors or Administrators—Letters With 
Will Annexed to Issue, When. 

10058. Interested Parties May File Objections. 

10059. Authority of Unmarried Woman Not Extinguished by Her Marriage— 
Appointment of Married Woman. 

10060. Executor of an Executor. 

10061. Letters of Administration to a Minor or Person Absent From the State. 

10062. Acts of a Portion of Executors Valid. 

10068. Authority of Administrators With Will Annexed — Letters — How 
Issued. 

10064. Form of Letters Testamentary. 

10065. Form of Letters of Administration With the Will Annexed. 

10066. Form of Letters of Administration. 

10067. Transcript of Court Minutes to Be Evidence. 


10056. To whom letters on proved will to issue. The court or judge 
admitting a will to probate, after the same is proved and allowed, must 
issue letters thereon to the persons named therein as executors, who are 
competent to discharge the trust, who must appear and qualify, unless 
objection is made, as provided in section 10058. 


History: Sec. 7421, Rev. C. 1907. Cal. Division Compiled Statutes 1887; re-enact- 
C. Civ. Proc. Sec. 1349. ed as sections 2400 to 2407, Code of Civil 
Note.—Sections 10056 to 10063 were en- ‘rocedure 1895; re-enacted as_ sections 
acted as sections 44 to 51, pp. 250 to 252, 7421 to 7428, Revised Codes 1907. 
Laws of 1877; re-enacted as sections 44 to 


51, Second Division Revised Statutes 1879; For text treatment of “Executors and 
re-enacted as sections 44 to 51, Second mesons enies i see Cal. Jur. and 11 


10057. Who are incompetent as executors or administrators—Letters 
with will annexed to issue, when. No person is competent to serve as 
executor who, at the time the will is admitted to probate, is: 

1. Under the age of majority; 

2. Convicted of an infamous crime; 

3. Adjudged by the court or judge incompetent to execute the duties 
of the trust by reason of drunkenness, improvidence, or want of under- 
standing or integrity. 

If the sole executor or all the executors are incompetent, or renounce, 
or fail to apply for letters, or to appear and qualify, letters of administra- 
tion, with the will annexed, must be issued as designated cat provided 
for the grant of letters in cases of intestacy. — 


History: Sec. 7422, Rev. C. 1907. See of Civil Procedure, in In re Connor’s Es- 
also history of Sec. 10056. Cal. C. Civ. tate, 16 Mont. 465, 466, 41 Pac. 271. 
Proc. Sec. 1350. 


Who may be executors or administrators, 
Cited or applied as section 2401, Code’ see note-in 54 Am. Dee. 518. 


10058. Interested parties may file objections. Any person interested 
in a will may file objections, in writing, to granting letters testamentary 
to the persons named as executors, or any of them, and the objections 
must be heard and determined by the court or judge; a petition may, at 
the same time, be filed for letters of administration with the will annexed. 


History: Sec. 7423, Rev. %. 1907. See also history of Sec. 10056. Cal. C. Civ. Proc. 
sec. 1351, 
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10059. Authority of unmarried woman not extinguished by her mar- 
riage—Appointment of married woman. When an unmarried woman ap- 
pointed executrix marries, her. authority is not extinguished. When a 
married woman is named as executrix, she may be appointed and serve in 
every respect aS an unmarried woman. 


2 History: Sec. 7424, Rev. C. 1907. See also history of Sec. 10056. Cal. C. Civ. Proc. 
ec, 1352. 


10060. Executor of an executor. No executor of an executor shall, as 
such, be authorized to administer on the estate of the first testator, but on 
the death of the sole or surviving executor of any last will, letters of ad- 
ministration with the will annexed, of the estate of the first testator, left 
unadministered, must be issued. 


History: Sec. 7425, Rev. C. 1907. See also history of Sec. 10056. Cal. C. Civ. Proc. 
ec. 1353. 


10061. Letters of administration to a minor or person absent from 
state. Where a person absent from the state, or a minor, is named ex- 
ecutor—if there is another executor who accepts the trust and qualifies—the 
latter may have letters testamentary and administer the estate until the 
return of the absentee or the majority of the minor, who may then be 
admitted as joint executor. If there is no other executor, letters of 
administration with the will annexed must be granted; but the court or 
judge may, in its or his discretion, revoke them on the return of the absent 
executor or the arrival of the minor at the age of majority. 7 


History: Sec. 7426, Rev. C. 1907. See also history of Sec. 10056. Cal. C. Civ. Proc. 
Sec. 1354. 


10062. Acts of a portion of executors valid. When all the executors 
named are not appointed by the court or judge, those appointed have the 
same authority to perform all acts and discharge the trust, required by 
the will, as effectually for every purpose as if all were appointed and 
should act together; where there are two executors or administrators, the 
act of one alone shall be effectual, if the other is absent from the state, or 
laboring under any legal disability from serving, or if he has given his 
eoexecutor or coadministrator authority, in writing, to act for both; and 
where there are more than two executors or administrators, the act of a 
majority is valid. 

History: Sec. 7427, Rev. C. 1907. See also history of Sec. 10056. Cal. C. Civ. Proc. 
Sec, 1355. 


10063. Authority of administrators with will annexed—Letters—How 
issued. Administrators with the will annexed have the same authority 
over estates which executors named in the will would have, and their acts 
are as effectual for all purposes. Their letters must be signed by the clerk 
of the court, and bear the seal thereof. 


History: Sec. 7428, Rev. C. 1907. See also history of Sec. 10056. Cal. C. Civ. Proc. 
Sec. 1356. 


10064. Form of letters testamentary. Letters testamentary must be 
substantially in the following form: 


tate, of Montana, county of............. The last will of A B, de- 
ceased, a copy of which is hereto annexed, having been proved and recorded 
in the district court of the county of.............. , C D, who is named 
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therein as such, is hereby appointed executor. Witness, G H, clerk of the 


district court of the county of ........ , with the seal of the court affixed, 
tees, day: OL tee A) aa oie 
(Seal.) By order of the court. G H; Clerk 
History: Sec. 7429, Rey. C. 1907. Cal. enacted as sections 52 to 54, Second Divi- 
C. Civ. Proc. Sec. 1360. sion Compiled Statutes 1887; re-enacted as 


Note.—Sections 10064 to 10066 were en- sections 2420 to 2422, Code of Civil Pro- 
acted as sections 52 to 54, p. 252, Laws of cedure 1895; re-enacted as sections 7429 
1877; re-enacted as sections 52 to 54, Sec- to 7431, Revised Codes 1907. 
ond Division Revised Statutes 1879; re- 


10065. Form of letters of administration with the will annexed. Let- 
ters of administration with the will annexed must be substantially in the 
following form: 


‘State of Montana, COUNLYHOLid ee tesa eieene s The last will of A B, de- 
ceased, a copy of which is hereto annexed, having been proved and recorded 
in the district court of the county of ........ , and there being no ex- 


ecutor named in the will (or as the case may be), C D is hereby appointed 
administrator with the will annexed. Witness, G H, clerk of the district 


court of. the county of ... 0.7... . , with the seal of the court affixed, the 
ie PL Val O Laie tue pee en et ae 
(Seal.) By order of the court. G H, Clerk.’’ 


History: Sec. 7430, Rev. C. 1907. See also history of Sec. 10064. Cal. C. Civ. Proc. 
Sec. 1361. 


10066. Form of letters of administration. Letters of administration 
must be signed by the elerk, under the seal of the court, and substantially 
in the following form: 


‘‘State of Montana, county of .......... .-;. CD is hereby appointed 
administrator of the estate of A B, deceased. Witness, G H, clerk of 
the ‘district.court oL the, county ols. .uee ee eee , with the seal thereof 
afixed, A676; day Obi eee Lane rab ted B Pp the 

(Seal.) By order of the court. G H, Clerk.’’ 


History: Sec. 7431, Rev. C. 1907. See also history of Sec. 10064. Cal. C. Civ. Proc. 
Sec. 1362. 


10067. Transcript of court minutes to be evidence. A transcript from 
the minutes of the court, showing the appointment of any person as ex- 
ecutor or administrator, together with the certificate of the clerk, under . 
his hand and the seal of the court, that such person has given bond and 
been qualified, and that letters testamentary or of administration have 
been issued to him and have not been revoked, shall have the same effect 
‘in evidence as the letters themselves. 


History: Sec. 2516 C. Civ. Proc. 1895; history of Sec. 10114. Cal. C, Civ. Proc. 
re-en. Sec. 7483, Rev. ©. 1907. See also Sec. 1429. 


CHAPTER 27. 


PERSONS TO WHOM AND ORDER IN WHICH LETTERS OF ADMINISTRATION 
ARE GRANTED. 


Section 10068. Order of Persons Entitled to Administer—Partner Not to Administer. 
10069. Preference of Persons Equally Entitled. 
10070. In Discretion of Court or Judge to Appoint Administrator, When. 
10071. When Minor Entitled, Who Appointed Administrator. 
10072. Who Are Incompetent to Act as Administrators, 
10073. Married Woman May Be Administratrix. 
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10068. Order of persons entitled to administer—Partner not to ad- 
minister. Administration of estate of all persons dying intestate must be 
granted to some one or more of the persons hereinafter mentioned, the: 
relatives of the deceased being entitled to administer only when they are 
entitled to succeed to his personal estate, or some portion thereof, and 
they are, respectively, entitled therein in the following order: 

1. The surviving husband or wife, or some competent person whom 
he or she may request to have appointed. 


2. - The children. 
. The father or mother. 
. The brothers. 

The sisters. 


The next of kin entitled to share in the distribution of the estate. 


The public administrator. 


+ 
5. 
6. The grandchildren. 
7 
8. 
9. A creditor. 


10. Any person legally competent. 
If the decedent was a member of a partnership at the time of his 
decease, the surviving partner must in no case be appointed administrator 


of the estate. 


History: En. Sec. 55, p. 253, L. 
re-en. Sec. 55, 2nd Diy. Rev. Stat. 
amd. Sec. 55, 2nd Div. Comp. Stat. 
amd. Sec. 2430, C. Civ. Proc. 1895; 
Sec. 7432, Rev. C. 1907. Cal. C. Civ. 
Sec. 1365. 


yee 
1879; 
1887; 
re-en. 
Proc. 


A statute providing that letters of ad- 
ministration must be granted, first, to the 
surviving husband or wife, “or some com- 
petent person whom he or she may request 
to have appointed,” preserves to a widow, 
who is disqualified by reason of minority, 
the right to nominate a person legally 
qualified to apply for letters of adminis- 
tration, and such person is entitled to be 
appointed in preference to the public ad- 
ministrator. In re Stewart’s Estate, 18 
Mont. 595, 597, 46 Pac. 806. 

The district court properly denied the 
request of a public administrator for let- 
ters of administration, and did not com- 
mit error in granting such letters to a resi- 
dent of the state, whose appointment as 
administrator had been asked by deced- 
ent’s nonresident brothers and sisters, the 
law contemplating that those most inter- 
ested in the administration of the estate, 
though nonresidents, shall have the right 
to nominate some person whom they may 
deem trustworthy to act in that capacity 
for them. In re Watson’s Estate, 31 Mont. 
438, 439, 78 Pac. 702. 

The prior right conferred by this section 
upon those most interested in an intes- 
tate’s estate to administer it may be 
waived; and if waived in favor of another, 
the renunciation, if fairly procured and 
freely made, is irrevocable. In re Black- 
burn’s Estate, 48 Mont. 179, 188, 137 Pac. 


381. See, also, In re Dolenty’s yay: 53 
Mont. 33, 49, 161 Pac. 524. 


No condition or limitation is posed 
upon the widow’s choice of an administra- 
tor, except that the nominee be competent; 
and the fact that she asserts claim to 
property which the other heirs contend 
belong to the estate does not render her 
or her nominee incompetent. In re Black- 
burn’s Estate, 48 Mont. 179, 188, 137 Pac. 
381. 

The widow, whether competent or not, 
still has her right of nomination. In re 
Blackburn’s Estate, 48 Mont. 179, 195, 137 
Pac ae, 

The surviving husband or wife is en- 
titled to letters of administration to the 
exclusion of any other person unless one 
of the grounds of incompetency enumer- 
ated in section 10072 is shown to exist. 
State ex rel. Cotter v. District Court, 49 
Mont. 146, 148, 140 Pac. 732. 


The right of a surviving husband or wife 
to administer or to name the administra- 
tor is absolute, but a request by any other 
relative named in section 10083, is ad- 
dressed to the sound discretion. of the 
court. Melzner v. Trucano, 51 Mont. 18, 
24, 149 Pac. 365. 


Who is “ereditor” entitled to letters of 
administration, see note in Ann. Cas. 
1915A, 55. 


Right of person entitled to administer 
estate to nominate administrator to ex- 
clusion of person next entitled to ap- 
pointment, see notes in 17 Ann. Cas. 948; 
Ann. Cas. 1914A, 1014; 22 L. R. A. (N. 8.) 
1161. 
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10069. Preference of persons equally entitled. Of several persons 
claiming and equally entitled to administer, males must be preferred to 
females, and relatives of the whole to those of the half blood. 


History: En. Sec. 56, p. 253, L. 1877; Selection of administrator from among 
re-en. Sec. 56, 2nd Div. Rev. Stat. 1879; members of class equally entitled, see 
re-en. Sec. 56, 2nd Div. Comp. Stat. 1887; note in 1 A. L. R. 1245. 
re-en. Sec. 2431, C. Civ. Proc. 1895; re-en. 

Sec. 7433, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1366. 


10070. In discretion of court or judge to appoint administrator, when. 
When there are several persons equally entitled to the administration, the 
court or judge may grant letters to one or more of them. 


History: En. Sec. 57, p. 254, L. 1877; re-en. Sec. 2432, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 57, 2nd Div. Rev. Stat. 1879; Sec. 7434, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 57, 2nd Div. Comp. Stat. 1887; Sec. 1367. 


10071. When minor entitled, who appointed administrator. If any 
person entitled to administration is a minor, letters must be granted to his 
or her guardian, or any other person entitled to letters of administration, 
in the discretion of the court or judge. 


History: En. Sec. 58, p. 254, L. 1877; generally other than to a surviving hus- 
re-en. Sec. 58, 2nd Div. Rev. Stat. 1879; band or wife under the age of majority, 
re-en. Sec. 58, 2nd Div. Comp. Stat. 1887; yet old enough to lawfully contract the 
re-en. Sec. 2433, C. Civ. Proc. 1895; re-en. marital relation. As to minors sustain- 


Sec. 7435, Rev. C. 1907. Cal. C. Civ. Proc. ing such relationship, the statute giving 
Sec. 1368. the right to nominate is special and con- 


; trols. In re Stewart’s Estate, 18 Mont. 
This section has application to minors 595, 599, 46 Pac. 806. 


10072. Who are incompetent to act as administrators. No person is 
competent or entitled to serve as administrator or administratrix who is: 

1. Under the age of majority. 

2. Not a bona fide resident of the state; but if a person otherwise en- 
titled to serve is not a resident of the state, and either the husband, wife, 
or child, or parent, or brother, or sister of the deceased, he may request 
the court or judge to appoint a resident of the state to serve as adminis- 
trator, and such person may be appointed, but no other nonresident than 
a surviving husband, wife, or child, or parent, or brother, or sister shall 
have such right to request an appointment, and the court or judge must 
order letters issued to the applicant entitled thereto under the provisions 
of this chapter. 

3. Convicted of an infamous crime. 

4. Adjudged by the court incompetent to execute the duties of .the 
trust by reason of drunkenness, improvidence, or want of understanding 
or integrity. 

History: En. Sec. 59, p. 254, L. 1877; ministration will not be denied. Root v. 
re-en. Sec. 59, 2nd Div. Rev. Stat. 1879; Davis, 10 Mont. 228, 243, 25 Pac. 105. 
re-en. Sec. 59, 2nd Div. Comp. Stat. 1887; The facts that an applicant does not 
amd. Sec. 2434, C. Civ. Proc. 1895; amd. possess property of considerable value at 


Sec. 1, p. 137, L. 1899; re-en. Sec. 7436, an age of 65 and has not supported his 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1369. wife and children for a number of years, 
from whom he has been separated, does 
Unless the drunkenness charged asa dis- not constitute improvidence, and. unless 
qualification is due to the excessive, in- there is evidence of the applicant’s in- 
veterate, and continued use of intoxicants difference, carelessness, prodigality, waste- 
to such an extent that the applicant fulness, or negligence in the management 
would be an unsafe agent, letters of ad- of property letters will not be denied. Root 
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v. Davis, 10 Mont. 228, 243, 25 Pac. 105. 

A charge of disqualifivation through want 
of understanding cannot be supported in 
the absence of evidence, and where such 
charge is incompatible with another charge 
affecting the integrity of the applicant, as 
an alleged design on the part of applicant 
to defraud certain heirs, and of a con- 
spiracy to carry out such fraudulent pur- 
pose. Root v. Davis, 10 Mont. 228, 247, 
25 Pac. 105. 

Want of integrity in the applicant, 
based upon the ground that he had testi- 
fied falsely on a former occasion, is not 
supported by proof that three years be- 
fore, when summoned for jury service, ap- 
plicant had testified that he was a citizen 
of another state, and that in the trial of 
the case at bar he had testified that he 
had been a resident of this state for five 
years, where it clearly appeared that in 
giving such testimony he made a distine- 
tion between residence and citizenship. 
Root v. Davis, 10 Mont. 228, 248, 25 Pac. 
105. 

The court properly removed an executor 
who was palpably deficient in the under- 


ADMINISTRATORS, [10073, 10074 


standing necessary to enable one to trans- 
act business, who made no sufficient effort 
to collect the debts due the estate, who 
never read and did not know the con- 
tents of affidavits attached to his report, 
who was ignorant of his personal business 
relations with the decedent whose estate 
he was administering, and who, in short, 
was incompetent because incapable. In 
re Courtney’s Estate, 31 Mont. 625, 628, 
(9 Paes alt. 

An assertion of claim to property which 
the other heirs contend belongs to the 
estate does not render the widow or her 
nominee incompetent to administer it. In 
re Blackburn’s Estate, 48 Mont. 179, 188, 
137 Pac. 381; In re Dolenty’s Estate, 53 
Mont. 33, 46, 161 Pac. 524, 

Cited or applied as section 2434, Code 
of Civil Procedure, before amendment, in 
In re Craigie’s Estate, 24 Mont. 37, 44, 60 
Pac. 495; as amended, in In re Watson’s 
Estate, 31 Mont. 438, 439, 78 Pac. 702; 
as section 7436, Revised Codes, in State 
ex rel. Cotter v. District Court, 49 Mont. 
146, 148, 140 Pac. 732. 


10073. Married woman may be administratrix. A married woman 


may be appointed administratrix. 
her authority continues. 


History: Ap. p. Sec. 60, 2nd Div. Comp. 
Stat. 1887; en. Sec. 2435, C. Civ. Proc. Sec. 


5 


When an unmarried woman marries, 


1895; re-en. Sec. 7437, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1370. 


CHAPTER 28. 
PETITION FOR LETTERS OF ADMINISTRATION AND ACTION THEREON. 


Section 10074. Application—How Made. 


10075. When Granted. 

10076. Notice of Application. 
10077. Contesting Application. 
10078. Hearing of Application. 
10079. Evidence of Notice. 
10080. Grant to Any Applicant. 
10081. 

10082. 


10074. Application—How made. 


What Proof Must Be Made Before Granting Letters of Administration. 
Letters May Be Granted to Others Than Those Entitled. 


Petitions for letters of administra- 


tion must be in writing, signed by the applicant or his attorney, and jiled 
with the clerk of the court, stating the facts essential to give jurisdiction 
of the case, and when known to the applicant, he must state the names, 
ages, and residence of the heirs of the decedent, and the value and char- 
acter of the property. If the jurisdictional facts existed, but are not fully 
set forth in the petition, and are afterward proved in the course of ad- 
ministration, the decree or order of administration and subsequent pro- 
ceedings are not void on account of such want of jurisdictional averments. 


History: Sec. 7438, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1371. 

Note.—Sections 10074 to 10081 were en- 
acted as sections 61 to 68, pp. 254 and 255, 
Laws of 1877; re-enacted as sections 61 
to 68, Second Division Revised Statutes 


1879; re-enacted as sections 61 to 68, Sec- 
ond Division Compiled Statutes 1887; re- 
enacted as sections 2440 to 2447, Code of 
Civil Procedure 1895;- re-enacted as sec- 
tions 7438 to 7445, Revised Codes 1907. 
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10075. When granted. Letters of. administration may be granted by 
the court or judge at any time appointed for the hearing of the applica- 
tion, or at any time to which the hearing is continued or postponed. 


History: Sec. 7439, Rev. C. 1907. See also history of Sec. 10074. Cal. C. Civ. Proc. 
ec. 1372. . 


10076. Notice of application. When a petition praying for letters of 
administration is filed, the clerk must give notice thereof by causing 
notices to be posted in at least three public places in the county, one of 
which must be at the place where the court is held, containing the name 
of the decedent, the name of the applicant, and the time at which the 
application will be heard. Such notice must be given at least ten days 
before the hearing. 


History: Sec. 7440, Rev. C. 1907. See also history of Sec. 10074. Cal. C. Civ. Proc. 
Sec. 1373. 2 


10077. Contesting application. Any person interested may contest 
the petition, by filing written opposition thereto, on the ground of the 
incompetency of the applicant, or may assert his rights to the administra- 
tion, and pray that letters be issued to him. In the latter case the con- 
testant must file a petition and give the notice required for an original 
petition, and the court or judge must hear the two petitions together. 


History: Sec. 7441, Rev. C. 1907. See the trial of a civil action. In re Anton- 


also history of Sec. 16074. Cal. C. Civ. 
Proc. Sec. 1374. 


In so far as this section does not au- 
thorize issues upon pleadings, it negatives 
the idea of any other character of hearing 
than a summary one by the court or 


judge, without any formalities attending 


ioli’s Estate, 42 Mont. 219, 223, 111 Pace. 
1033. 

Cited or applied as section 2443, Code 
of Civil Procedure, in In re Liter’s Estate, © 
19 Mont. 474, 477, 48 Pac. 753; State ex 
rel. Lancaster v. Woody, 20 Mont. 413, 417, 
51 Pac. 975. 


10078. Hearing of application. On the hearing, it being first proved 
that notice has been given, as herein required, the court or judge must 
hear the allegations and proofs of the parties, and order the issuing of 
letters of administration to the party best entitled thereto. 


Sec. 7442, Rev. C. 1907. See 
Cal. C. Civ. 


History: 
also history of Sec. 10074. 
Proc. Sec. 1375. 


10079. Evidence of notice. 


Cited or applied as section 2444, Code of 
Civil Procedure, in In re Liter’s Estate, 19 
Mont. 474, 477, 48 Pac. 753. 


An entry in the minutes of the court, that 


the required proof was made and notice given, shall be conclusive evidence 


of the fact of such notice. 


History: Sec. 74438, Rev. C. 1907. See also history of Sec. 10074. Cal. C. Civ. Proc. 


Sec. 1376. 


10080. Grant to any applicant. 


Letters of administration must be 


granted to any applicant, though it appears that there are other persons 
having better rights to the administration, when such persons fail to 
appear and claim the issuing of letters to themselves. 


History: Sec. 7444, Rev. C. 1907. See 
also history of Sec. 10074. Cal. C. Civ. 
Proc. Sec. 1377. 


Unless a person is a bona fide resident 
of the state, he is not competent to serve 


as administrator; and, after letters have 
been granted to a competent applicant, no 
person other than the surviving husband 
or wife, child, father, mother, brother, or 
sister of the intestate may obtain the 
revocation »f such letters for the reason 
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that he or she is better entitled to them. 
In re Craigie’s Estate, 24 Mont. 37, 44, 60 
Pac. 495. 

Cited or applied as section 2446, Code 
of Civil Procedure, in In re Liter’s Estate, 


19 Mont. 474, 478, 48 Pac. 753; State ex 
rel. Lancaster v. Woody, 20 Mont. 413, 417, 
51 Pac. 975; as section 7444, Revised Codes, 
in In re Blackburn’s Estate, 48 Mont. 179, 
187,,137, Pac. 381; 


10081. What proof must be made before granting letters of adminis- 
tration. Before letters of administration are granted on the estate of any 
person who is represented to have died intestate, the fact of his dying 
intestate must be proved by the testimony of the applicant or others; and 
the eourt or judge may also examine any other person concerning the time, 
place, and manner of his death, the place of his residence at the time, the 
value and character of his property, and whether or not the decedent left 
any will, and may compel any person to attend as a witness for that 


purpose. 


History: Sec. 7445, Rev. C. 1907. See 
also history of Sec. 10074. Cal. C. Civ. 
Proc. Sec..1378. 


Where an alleged will of a decedent is 
before the court for probate, and a con- 
test pending thereon, it is proper for the 
court, taking judicial notice of its own 
proceedings, to refuse to vacate an order 
for the appointment of a general adminis- 
trator theretofore made, and to grant gen- 
eral letters of administration to another 
person upon a petition made for such pur- 
poses, as such petition would involve proof 
of the intestacy of the decedent in advance 
of the determination of that question by 
the trial of the contest upon the probate 
of the will.. In re Davis-Cummings’ Ap- 
peal, 11 Mont. 196, 211, 28 Pac. 645. 

The making of an order for the appoint- 


ment of a general administrator is not an 
adjudication of the intestacy of the de- 
cedent, binding upon the court until set 
aside, but a will may be propounded at 
any time, and its admission to probate 
ipso facto vacates letters cf general ad- 
ministration. In re Davis-Cummings’ Ap- 
peal, 11 Mont. 196, 213, 28 Pac. 645. 

Proof of the intestacy and death must 
be made, the purpose of which is to ascer- 
tain what condition of facts exists. Ques- 
tions must be answered though no actual 
issues of fact are involved, and the dis- 
trict court acts simply in behalf of all per- 
sons interested in the administration of 
the estate, and does so in a somewhat min- 
isterial as well as judicial capacity. In re 
Liter’s Estate, 19 Mont. 474, 478, 48 Pac. 
753. 


10082. Letters may be granted to others than those entitled. Adminis- 


tration may be granted to one or more competent persons, although not 
otherwise entitled to the same, at the written request of the person 
entitled, filed in the court. When the person entitled is a nonresident of 
the state, affidavits, taken ex parte before any officer authorized by the 
laws of this state to take acknowledgments and administer oaths out of 
this state, may be received as prima facie evidence of the identity of the 
party, if free from suspicion, and the fact is established to the satisfaction 


of the court. 

History: Ap. p. Sec. 69, p. 256, L. 1877; 
re-en. Sec. 69, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 69, 2nd Div. Comp. Stat. 1887; 
en. Sec. 2448, C. Civ. Proc. 1895; re-en. 
Sec. 7446, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1379. 


If a decedent’s mother, residing in a 
foreign country, makes a written request 
for the appointment of a designated person 
as administrator of her son’s estate in this 
state, and the same is entitled in the court 
and cause and addressed to the judge of 
the court, and is accompanied by an af- 
fidavit as to the identity of the party 
making the request, executed before an 


officer authorized to administer oaths out- 
side of the United States, such request vir- 
tually constitutes a pleading, and, as the 
request and affidavit are a part of the ree- 
ord in the case, and thus before the court, 
it is unnecessary to formally offer them 
in evidence. In re Koller’s Estate, 40 
Mont. 137, 142, 105 Pac. 549. 

Under this section, a request for the 
revocation of letters of administration by 
one of the persons named in section 10083, 
must be filed in the district court, and a 
petition failing to allege the filing of such 
request is insufficient. Melzner v. Trucano, 
51 Mont. 18. 23, 149 Pac. 365, 
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PROBATE PROCEEDINGS. 
CHAPTER 29. 


PROCEEDINGS FOR REVOCATION OF LETTERS OF ADMINISTRATION. 


Section 10083. Revocation of Letters of Administration. 
10084. When Petition Filed, Citation to Issue. 
10085. Hearing of Petition for Revocation. 
10086. Prior Right of Relatives Entitles Them to Revoke Prior Letters. 


10083. Revocation of letters of administration. When letters of 
administration have been granted to any other person than the surviving 
husband or wife, child, father, mother, brother, or sister of the intestate, 
any one of them who is competent, or any competent person at the written 
request of any one of them, may obtain the revocation of the letters, and be 
entitled to the administration, by presenting to the court a petition praying 


the revocation, and that letters of administration be issued to him. 


History: Sec. 7447, Rev. C. 1907. Cal. 
€. Civ. Proc. Sec. 1383. 


Note.—Sections 10083 to 10086 were en- 
acted as sections 70 to 73, p. 256, Laws of 
1877; re-enacted as sections 70 to 73, See- 
ond Division Revised Statutes 1879; re- 
enacted as sections 70 to 73, Second Di- 
vision Compiled Statutes 1887; re-enacted 
as sections 2460 to 2463, Code of Civil 
Procedure 1895; re- enacted as sections 
7447 to 7450, Revised Codes 1907. 


Where letters of administration have 
been granted to any person, other than 
those enumerated in this section, any one 
of the persons therein named, though a 
resident of a foreign country, may seek 
the revocation of such letters and nomi- 
nate someone to act as administrator. Melz- 
ner v. Trucano, 51 Mont. 18, 23, 149 Pac. 
365. 

This section, under which the nominee 
of a surviving mother may be entitled to 


10084. When petition filed, citation to issue. 


letters and to the revocation of prior let- 
ters, is not absolute and available at all 
times, under all conditions. The pleading 
in such, as in all other cases, must show 
prima facie that the applicant is entitled 
to the relief sought. Melzner v. Trucano, 
51 Mont. 18, 23, 149 Pac. 365. 

The right conferred by this section to 
name a person to administer the estate of 
a decedent may be waived by refusal or 
failure to claim the privilege, or by un- 
reasonable delay in claiming it. Melzner 
v. Trucano, 51 Mont. 18, 24, 149 Pac. 365. 

Cited or applied as section 2460, Code 
of Civil Procedure, in In re Craigie’s Hs- 
tate, 24 Mont. 37, 44, 60 Pac. 495; as see- 
tion 7447, Revised Codes, In re Koller’s 
Estate, 40 Mont. 137, 141, 105 Pac. 549; 
in In re Blackburn’s state, 48 Mont. 179, 
187, 137 Pac. 381. 


What effects removal of executor or ad- 
ministrator, see note in 8 A. L. R. 175. 


When such petition is 


filed, the clerk must, in addition to the notice provided in section 10076, 
issue a citation to the administrator to appear and answer the same at 


the time appointed for the hearing. 

History: Sec. 7448, Rev. C. 1907. See 
also history of Sec. 10083. Cal. C. Civ. 
Proc. Sec. 1384. 


Cited or applied as section 7448, Revised 
Codes, in In re Blackburn’s Estate, 48 
Mont. 179, 187, 137 Pac. 381. 


10085. Hearing of petition for revocation. At the time appointed, the 
citation having been duly served and returned, the court or judge must 


proceed to hear the allegations and proofs of the parties; 


and if the right 


of the applicant is established, and he is competent, letters of administra- 
tion must be granted to him, and the letters of the former administrator — 


revoked. 
History: Sec. 7449, Rev. C. 1907. See. 
also history of Sec. 10083. Cal. C. Civ. 


Proc. Sec. 1385. 


Cited or applied as section 7449, Revised | 
Codes, in In re Blackburn’s Estate, 48 
Mont, :179,7187, 137 Pac. aos. 


10086. Prior right of relatives entitles them to revoke prior letters. 


The surviving husband or wife, when letters of administration have been 
granted to a child, father, brother, or sister of the intestate; or any of 
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such relatives, when letters have been granted to any other of them, may 
assert his prior right, and obtain letters of administration, and have letters 
before granted revoked in the same manner prescribed in the three preced- 


ing sections. 


History: Sec. 7450, Rev. C. 1907. See 
also history of Sec. 10083. Cal. C. Civ. 
Proc. Sec. 1386. 


It is the policy of the law that the 
widow shall control in limine the admin- 
istration of her late husband’s estate. To 
that end she is authorized to either ad- 
minister it herself, or to nominate some 
person in whom she places trust and con- 
fidence to administer it for her. In re 
Blackburn’s Estate, 48 Mont. 179, 188, 137 
Pac. 381; In re Dolenty’s Estate, 53 Mont. 
33, 46, 161 Pac. 524. 


Where upon the request of 8 widow and 
the renunciation of her right to act as ad- 
ministratrix, which was fairly procured 
and freely given, another was appointed 
administrator, she has exercised her prior 
right, and cannot have such appointee re- 
moved and letters issued to her whenever 
she elects. In re Blackburn’s Estate, 48 
Mont. 179, 187, 137 Pac. 381. 

Cited or applied as section 2463, Code 
of Civil Procedure, in In re Craigie’s Es- 
tate, 24 Mont. 37, 44, 60 Pac. 495. 


CHAPTER 30. 
OATHS AND BONDS OF EXECUTORS AND ADMINISTRATORS. 


Administrator or Executor to Take Oath—Letters and Bonds to Be 


Citation and Requirements of Judge on Deficient Bond—Additional 


Section 10087. 
Recorded. 
10088. Bond of Administrators, Form and Requirement of. 
10089. Additional Bonds—When Required. 
10090. Condition of Bonds. 
10091. Separate Bonds, Where More Than One Administrator. 
10092. Several Recoveries May Be Had on Same Bond. 
10098. Bonds and Justification of Sureties on—Must Be Approved. 
10094. 
Security. 
10095. Right Ceases, When. 
10096. When Bond May Be Dispensed With. 
10097. Petition Showing Failing Sureties and Asking for Further Bonds. 
10098. Citation to Executor, ete., to Show Cause Against Such Application, 
10099. Further Security May Be Ordered. 
10100. Neglecting to Obey Order. 
10101. Suspending Powers of Executor, ete. 
10102. Further Security Without Application of Party in Interest. 
10103. Release of Sureties. 
10104. New Sureties. 
10105. Neglect to Give New Sureties Forfeits Letters. 
10106. Cost of Procuring Bonds. 


10087. Administrator or executor to take oath—Letters and bonds to 


be recorded. Before letters testamentary or of administration are issued 
to the executor or administrator, he must take and subscribe an oath 
before some officer authorized to administer oaths, that he will perform, 
according to law, the duties of executor or administrator, which oath must 
be attached to the letters. All letters testamentary and of administration 
issued to, and all bonds executed by, executors and administrators, with 
the affidavits and certificates thereon, must be forthwith recorded by the 
elerk of the court having jurisdiction of the estates, in books to be kept 
by him in his office for that purpose. 


History: Cal. C. Civ. Proc. Sec. 1387. 


Note.—Except as otherwise noted, sec- 
tions 10087 to 10105 were enacted as sec- 
tions 74 to 92, pp. 256 to 260, Laws of 
1877; re-enacted as sections 74 to 92, Sec- 
ond Division Revised Statutes 1879; re- 


Code Civ. Proc.—33 


enacted as sections 74 to 92, Second Divi- 
sion Compiled Statutes 1887; re-enacted as 
sections 2470 to 2488, Code of Civil Pro- 
cedure 1895; re-enacted as sections 7451 
to 7469, Revised Codes 1907. 
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10088. Bond of administrators, form and requirement of. Every 
person to whom letters testamentary or of administration are directed to 
issue must, before receiving them, execute a bond to the state of Montana, 
with two or more sufficient sureties, or a sufficient surety company, to be 
approved by the district court, or a judge thereof. In form, the bond 
must be joint and several, and the penalty must not be less than the value 
of the personal property and the annual rents and profits of real property 
belonging to the estate, nor more than twice the value of such personal 


property and rents and profits. 


History: En. Sec. 75, p. 257, L. 1877; Cited or applied as section 75, Second 
re-en. Sec. 75, 2nd Div. Rev. Stat. 1879; Division Compiled Statutes 1887, in In re 
re-en. Sec. 75, 2nd Div. Comp. Stat. 1887; Craigie’s Estate, 24 Mont. 37, 40, 60 Pac. 
amd. Sec. 2471, C. Civ. Proc. 1895; re-en. 495; Huges v. Goodale, 26 Mont. 93, 98, 
Sec. 7452, Rev. C. 1907; amd. Sec. 1, Ch. 66 Pac. 702, 91 Am. St. Rep. 410. 

173, L. 1919. Cal. C. Civ. Proc. Sec. 1388. 


10089. Additional bonds—When required. The court or judge must 
require an additional bond whenever the sale of any real estate belonging 
to an estate is ordered; but no such additional bond must be required 
when it satisfactorily appears to the court or judge that the penalty of 
the bond given before receiving letters, or any bond given in place thereof, 
is equal to twice the value of the personal property remaining in or that 
will come into the possession of the executor or administrator, including 
the annual rents, profits, and issues of real estate, and twice the probable 
amount to be realized on the sale of the real estate ordered to be sold. 


History: Sec. 7453, Rev. C. 1907. See Cited or applied as section 76, Second 
also history of Sec. 10087. Cal. ©. Civ. Division Compiled Statutes 1887, in Huges 
Proc. Sec. 1389. v. Goodale, 26 Mont. 93, 95, 66 Pac. 702, 

91 Am. St. Rep. 410. 


10090. Condition of bonds. The bond must be conditioned that the 
executor or administrator shall faithfully execute the duties of the trust 
according to law. 

History: Sec. 7454, Rev. C. 1907. See Cited or applied as section 77, Second 
also history of Sec. 10087. Cal. C. Civ. Division Compiled Statutes 1887, in In re 


Proc. Sec. 1390. Craigie’s Estate, 24 Mont. 37, 41, 60 Pace. 
495. 


10091. Separate bonds, where more than one administrator. When 
two or more persons are executors or administrators, the court or judge 
must require and take a separate bond from each of them. 


History: Sec. 7455, Rev. C. 1907. See also history of Sec. 10087. Cal. C. Civ. Proc. 
Sec. 1391. 


10092. Several recoveries may be had on same bond. The bond shall 
not be void upon the first recovery, but may be sued and recovered upon 
from time to time by any person aggrieved, in his own name, until the 
whole penalty is exhausted. 


History: Sec. 7456, Rev. C. 1907. See also history of Sec. 10087. Cal. C. Civ. Proc. 
Sec. 1392. 


10093. Bonds and justification of sureties on—Must be approved. In 
all cases where bonds or undertakings are required to be given under 
sections 10018 to 10464 of this code, the sureties must justify thereon in 
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the same manner and in like amounts as required by section 9825 of this 
code, and the certificate thereof must be attached to and filed and recorded 
with the bond or undertaking. All such bonds and undertakings must be 
approved by a judge of the district court before being filed or recorded. 


History: Sec. 7457, Rev. C. 1907. Cal. section was amended by section 2476, Code 
C. Civ. Proc. Sec. 1393. of Civil Procedure 1895; re-enacted as sec- 


Note.—See note to section 10087. This tion 7457, Revised Codes 1907. 

10094. Citation and requirements of judge on deficient bond—Addi- 
tional security. Before the judge approves the bond required under 
sections 10018 to 10464 of this code, and after its approval, he may, of 
his own motion, or upon the motion of any person interested in the estate, 
supported by affidavit that the sureties, or some one of them, are not 
worth as much as they have justified to, order a citation to issue requiring 
such sureties to appear before him at a designated time and place, to be 
examined touching their property and its value; and the judge must, at 
the same time, cause a notice to be issued to the executor or administrator, 
requiring his appearance on the return of the citation; and on its return 
he may examine the sureties and such witnesses as may be produced, touch- 
ing the property of the sureties and its value; and if, upon such examina- 
tion, he is satisfied that the bond is insufficient, he must require sufficient 
additional security. 


History: Sec. 7458, Rev. C. 1907. See 
also history of Sec. 10087. Cal. C. Civ. 
Proc. Sec. 1394. 


Cited or applied as section 7458, Revised 
Codes, in State ex rel. King v. District 
Court, 42 Mont. 182, 185, 111 Pac. 717. 


10095. Right ceases, when. If sufficient security is not given within 
the time fixed by the judge’s order, the right of such executor or admin- 
istrator to the administration shall cease, and the person next entitled to 
the administration on the estate, who shall execute a sufficient bond, must 
be appointed to the administration. 


History: Sec. 7459, Rev. C. 1907. See also history of Sec. 10087. Cal. O. Civ. Proc. 
Sec. 1395. 


10096. When bond may be dispensed with. When it is expressly pro- 
vided in the will that no bond shall be required of the executor, letters 
testamentary may issue, and sales of real estate be made and confirmed, 
without any bond, unless the court or judge, for good cause, require one 
to be executed; but the executor may at any time afterward, if it appear 
from any cause necessary or proper, be required to file a bond as in other 


cases. 


History: 
also history of Sec. 10087. 


able the court to exercise a supervision 


Sec. 7460, Rev. C. 1907. See 
over the affairs of the estate, lest because 


Cal. C. Civ. 


Proc. Sec. 1396. 


The right of the court to demand the 
bond referred to in this section is unques- 
tionable, and conforms with the policy of 
the probate laws of the state, which en- 


“of some change in the situation or cir- 
cumstances of the executor, or for other 
sufficient cause,’ the rights of those in- 
terested may be endangered. In re Hig- 
gins’ Estate, 15 Mont. 474, 485, 39 Pac. 
506, 28 L. R. A. 116. 


10097. Petition showing failing sureties and asking for further bonds. 
Any person interested in an estate may, by verified petition, represent to 
the court or judge that the sureties of the executor or administrator 
thereof have become, or are becoming, insolvent, or that they have 
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removed, or are about to remove, from the state, or that from any other 
cause the bond is insufficient, and ask that further security be required. 


History: Sec. 7461, Rev. C. 1907. See also history of Sec. 10087. Cal. C. Civ. Proc. 
Sec. 1397. 


10098. Citation to executor, etc., to show cause against such applica- 
tion. If the court or judge is satisfied that the matter requires investiga- 
tion, a citation must be issued to the executor or administrator, requiring 
him to appear, at a time and place therein specified, to show cause why he 
should not give further security. The citation must be served personally 
on the executor or administrator, at least five days before the return day. 
If he has absconded, or cannot be found, it may be served by leaving a 
copy of it at his place of residence, or by such publication as the court or | 
judge may order. 


History: Sec. 7462, Rev. C. 1907. See also history of Sec. 10087. Cal. C. Civ. Proc. 
Sec. 1398. 


10099. Further security may be ordered. On the return of the cita- 
tion, or at such other time as the judge may appoint, he must proceed to 
hear the proofs and allegations of the parties. If it satisfactorily appears 
that the security from any cause is insufficient, he may make an order 
requiring the executor or administrator to give further security, or to file a 
new bond, in the usual form, within a reasonable time, not less than 
five days. 


History: Sec. 7463, Rev. C. 1907. See also history of Sec. 10087. Cal. C.. Civ. Proc. 
Sec. 1399. 


10100. Neglecting to obey order. If the executor or administrator 
neglects to comply with the order within the time prescribed, the judge 
must, by order, revoke his letters, and his authority must thereupon cease. 

History: Sec. 7464, Rev. C. 1907. See also history of Sec. 10087. Cal. C. Civ. Proc. 
Sec. 1400. 


10101. Suspending powers of executor, etc. When a petition is pre- 
sented, praying that an executor or administrator be required to give 
further security, or to give bond, where, by the terms of the will, no bond 
was originally required, and it is alleged that the executor or administrator 
is wasting the property of the estate, the Judge may, by order, suspend his 
powers until the matter can be heard and determined. 


History: Sec. 7465, Rev. C: 1907. See Cited or applied as section 7465, Revised 
also history of Sec. 10087. Cal. C. Civ. Codes, in State ex rel. King v. District 
Proc. Sec. 1401. Court, 42 Mont. 182, 185, 111 Pac. 717. 


10102. Further security without application of party in interest. 
When it comes to his knowledge that the bond of any executor or admin- 
istrator is from any cause insufficient, the judge, without any application, 
must cause him to be cited to appear and show cause why he should not 
give further security, and must proceed thereon as upon the application of. 
any person interested. 


History: Sec. 7466, Rev. C. 1907. See Cited or applied as section 7466, Revised 
also history of Sec. 10087. Cal. C. Civ. Codes, in State ex rel. King v. District 
Proc. Sec. 1402. Court, 42 Mont. 182, 185, 111 Pac. 717. 


10103. Release of sureties. When a surety of any executor or admin- 
istrator desires to be released from responsibility on account of future 
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acts, he may make application to the court or judge for relief. The court 
or judge must cause a citation to the executor or administrator to be 
issued, and served personally, requiring him to appear at a time and place, 
to be therein specified, and to give other security. If he has absconded, 
left, or removed from the state, or if he cannot be found, after due dili- 
gence and inquiry, service may be had as provided in section 10098. 


History: Sec. 7467, Rev. C. 1907. See also history of Sec. 10087. Cal. C. Civ. Proc. 
Sec. 1403. 


10104. New sureties. If new sureties be given to the satisfaction of 
the judge, he may thereupon make an order that the sureties who applied 
for relief shall not be liable on their bond for any subsequent act, default, 
or misconduct of the executor or administrator. 


History: Sec. 7468, Rev. C. 1907. See also history of Sec. 10087. Cal. C. Civ. Proc. 
Sec. 1404. 


10105. Neglect to give new sureties forfeits letters. If the executor 
or administrator neglects or refuses to give new sureties, to the satisfaction 
of the judge, on the return of the citation, or within such reasonable time 
as the judge shall allow, unless the surety making the application shall 
consent to a longer extension of time, the court or judge must revoke his 

letters. 


History: Sec. 7469, Rev. C, 1907. See also history of Sec. 10087. Cal. C. Civ. Proc. 
Sec. 1405. 


10106. Cost of procuring bonds. Any receiver, assignee, guardian, 
trustee, committee, executor, administrator, curator, or other fiduciary 
required by law, or the order of any court or the judge thereof, to give a 
bond or other obligation as such, may include, as a part of the lawful 
expense of executing his trust, such reasonable sum paid a company 
authorized under the laws of this state to be or become surety on any such 
bond, for becoming his surety on such bond or obligation, as may be 
allowed by the court in which, or a judge before whom, he is required to 
account, not exceeding one-half of one per cent. per annum on the amount 
of such bond; and in all actions and proceedings the party entitled to 
recover costs therein shall be allowed and may tax and recover such sum 
paid such company for executing any bond, recognizance, undertaking, 
stipulation, or other obligation therein, not exceeding, however, one-half of 
one per cent. on the amount of such bond, recognizance, undertaking, 
stipulation, or other obligation, during each year same has been in force. 

History: En. Sec. 1, Ch. 78, L. 1903; re-en. Sec. 7723, Rev. C. 1907. 


CHAPTER 31. 
SPECIAL ADMINISTRATORS AND THEIR POWERS AND DUTIES. 


Section 10107. Special Administrators—When Appointed. 
10108. Special Letters May Issue at Any Time. 
10109. Preference Given to Persons Entitled to Letters. 
10110. Special Administrator to Give Bond and Take Oath. 
10111. Duties of Special Administrator. 
10112. When Letters Testamentary or of Administration Are Granted, Special 
Administrator’s Powers Cease. 
10118. Special Administrator to Render Account. 
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10107. Special administrators—When appointed. When there is delay 
in granting letters testamentary or of administration from any cause, or 
when such letters are granted irregularly, or no sufficient bond is filed as. 
required, or when no application is made for such letters, or when an 
executor or administrator dies, or is suspended, or removed, the court or 
judge must appoint a special administrator to collect and take charge of 
the estate of the decedent in whatever county or counties the same may be 
found, and to exercise such other powers as may be necessary for the 


preservation of the estate. 


History: Sec. 7470, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1411. 


Note.—Sections 10107 to 10113 were en- 
acted as sections 95 to 101, pp. 261. and 
262, Laws of 1887; re- -enacted as sections 
95 to 101, Second Division Revised Stat- 
utes 1879; re-enacted as sections 95 to 101, 
Second Division Compiled Statutes 1887; 
re-enacted as sections 2500 to 2506, Code 
of Civil Procedure 1895; re-enacted as sec- 
tions 7470 to 7476, Revised Codes 1907. 


The functions of a special administra- 
tor being limited by this section and sec- 
tion 10111, to the exercise of powers neces- 
sary to collect and preserve the estate for 
the executor or administrator to be regu- 
larly appointed, an order by a district 
judge directing a special administrator to 
pay an indebtedness of the estate is void. 
State ex rel. Bartlett v. District Court, 18 
Mont. 481, 485, 46 Pac. 259. See, also, In 
re Ford’s Estate, 29 Mont. 283, 287, 74 
Pac. 735; In re Williams’ Estate, 55 Mont. 
63, 67, 173 Pace. 790, 1-Ay LR. 1639. 

Where the appointment of an adminis- 
trator is delayed through a contest over 
the right to letters, the special administra- 
tor may be substituted in pending actions 
brought by decedent, under this section 


10108. Special letters may issue at any time. 


and section 10111. Quinn’s Admr. v. 
Quinn, 22 Mont. 403, 415, 56 Pac. 824. 

The court has a discretionary power to 
grant a special administrator compensation 
for his services. In re Ford’s Estate, 29 
Mont. 283, 286, 74 Pac. 735. 


Special administrators are without 
power to have appraisers appointed, or ~ 
give notice to creditors for the presenta- - 
tion of claims. In re Ford’s Estate, 29 
Mont. 283, 287, 74 Pae. 735. 


The office of special administrator is 
statutory, his powers and duties are lim- 
ited to. those enumerated in the statute, 
and his authority ceases automatically 
upon the appointment and qualification of . 
the executor or general administrator. In 
re Williams’ Estate, 55 Mont. 63, 67, 173 
Pac. 790, 1 A. L. RB; 1139. 


The district court is without power to 
require a special administrator to go be- 
yond the fair import of the terms of the 
statute governing his actions. In re Wil- 
liams’ Estate, 55 Mont. 63, 67, 173 Pace. 
790, 1 A. JL; a. 1639. 

Cited or applied as section 2500, Code 
of Civil Procedure, in State ex rel. Eakins 
v. District Court, 34 Mont. 226, 228, 85 
Pac. 1022. 


The appointment may 


be made at any time, and without notice, and must be made by entry 
upon the minutes of the court, specifying the powers to be exercised by the 


administrator. 


Upon such order being entered, and after the person 


appointed has given bond, the clerk must issue letters of administration to 
such person in conformity with the order. 
History: Sec. 7471, Rev. C. 1907. See also history of Sec. 10107. Cal. C. Civ. Proc. 


Sec. 1412. 


10109. Preference given to persons entitled to letters. 


In making the 


appointment of a special administrator, the court or judge must give 
preference to the person entitled to letters testamentary or of administra- 
tion, but no appeal must be allowed from the appointment. 


Sec. 7472, Rev. C. 1907. See 
Cal. C. Civ. 


History: 
also history of Sec. 10107. 
Proc. Sec. 1413. 


Where there exists a legal cause for the 
appointment of a special administrator, the 
district court must appoint some one en- 


titled to such appointment; and the selec- 
tion of a public administrator to act as 
such officer, in preference to the widow 
of decedent, who had been named as lega- 
tee and devisee in the will and as executrix 
thereof, was a violation of the provisions 
of this section. State ex rel. Eakins v. 
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District Court, 34 Mont. 226, 231, 85 Pac. 
1022. 


In the absence of a showing of incom- © 


petency, the person who is entitled to let- 
ters testamentary or of administration 
must be given preference in the selection 
of a special administrator, and a refusal to 
do so is a direct violation of this sec- 


SPECIAL ADMINISTRATORS, 


[10110-10112 


A person named as executor in a will is, 
in a case where it is necessary to appoint 
a special administrator, entitled to the ap- 
pointment. In re Williams’ Estate, 55 
Mont. 63, 66, 173 Pac. 790, 1 A. L. R. 1639. 

Cited or applied as section 7472, Revised 
Codes, in In re Dolenty’s Estate, 53 Mont. 
33, 47, 161 Pac. 524, 


‘tion. State ex rel. Cotter v. District Court, 
49 Mont. 146, 148, 140 Pac. 732. 


10110. Special administrator to give bond and take oath. Before any 
letters issue to any special administrator, he must give bonds in such sum 
as the court or judge may direct, with sureties to the satisfaction of the 
court or judge, conditioned for the faithful performance of his duties; and 
he must take the usual oath, and have the same indorsed on his letters. 


History: Sec. 7473, Rev. C. 1907. See also history of Sec. 10107. Cal. C. Civ. Proc. 
Sec. 1414. 


10111. Duties of special administrator. The special administrator 
must collect and preserve for the executor or administrator all the goods, 
chattels, debts, and effects of the decedent, all incomes, rents, issues, and 
profits, claims, and demands of the estate; must take charge and manage- 
ment of, enter upon, and preserve from damage, waste, and injury, the 
real estate; and for any such and all necessary purposes may commence 
and maintain or defend suits and other legal proceedings as an admin- 
istrator; he may sell such perishable property as the court or judge may 
order to be sold, and exercise such other powers as are conferred upon 
him by his appointment, but in no case is he liable to an action by any 


ereditor on a claim against the decedent. 


Sec. 7474, Rev. C. 1907. See 


History: pita bee ea 
ai; C.".Cly. 


also history of Sec. 10107. 
Proc. Sec. 1415. 


' This code limits the functions of a spe- 
cial administrator to the exercise of powers 
necessary to collect and preserve the estate 
for the executor or administrator to be 
regularly appointed. In re Ford’s Estate, 
29 Mont. 283, 287, 74 Pac. 735. 

A special administrator had exclusive 
control over the estate for the time being, 
and until he is displaced by the appoint- 
ment and qualification of an executor or 
general administrator. Murphy v. Nett, 
Bi atont,, 82, 87, 149 Pac. 713, L. RB. A. 
19155, 797. | 

An executrix cannot, by the appoint- 
ment of a special administrator to litigate 


title, be put into such a position that she 
may assert title in herself adversely to the 
estate. In re Dolenty’s Estate, 53 Mont. 
33, 44, 161 Pac. 524. 

The powers of a special administrator 
are limited to the preservation and pro- 
tection of the estate temporarily, until a 
general administrator or an executor has 
been appointed. In re Dolenty’s Estate, 53 
Mont. 33, 44, 161 Pac. 524. 


Cited or applied as section 2504, Code 
of Civil Procedure, in State ex rel. Bart- 
lett v. District Court, 18 Mont. 481, 485, 
46 Pac. 259; Quinn’s Admr. v. Quinn, 22 
Mont. 403, 415, 56 Pac. 824; as section 
7474, Revised Codes, in In re Williams’ 
Estate, 55 Mont. 63, 72, 173 Pac. 790, 1 
A. L. R. 1639. 


10112. When letters testamentary or of administration are granted, 


special administrator’s powers cease. 


When letters testamentary or of 


administration on the estate of the decedent have been granted, the powers 
of the special administrator cease, and he must forthwith deliver to the 
executor or administrator all the property and effects of the decedent in 
his hands, and the executor may prosecute to final judgment any suit com- 
menced by the special administrator. 


History: Sec. 7475, Rev. C. 1907. See 
also history of Sec. 10107. Cal. ©. Civ. 
Proc. Sec. 1416. 


Cited or applied as section 7475, Revised 
Codes, in In re Williams’ Estate, 55 Mont. 
63, 67, 173 Pac. 790, 1 A. L. R. 1639. 
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10113. Special administrator to render account. The special admin- 
istrator must render an account, on oath, of his proceedings, in a like man- 
ner as other administrators are required to do. 


History: Sec. 7476, Rev. C. 1907. See of Civil Procedure, in In re Ford’s Estate, 
also history of Sec. 10107. Cal. C. Civ. 29 Mont. 283, 286, 74 Pac. 735; as section 
Proc. Sec. 1417. 7476, Revised Codes, in In re Williams’ 


Estate, 55 Mont. 63, 67, 173 Pac. 790, 


Cited or applied as section 2506, Code 1 A. L. R. 1639. 


CHAPTER 32. 


CHANGE IN ADMINISTRATION BY REASON OF SUBSEQUENT DISCOVERY OF 
A WILL, DEATH, INCOMPETENOY, OR RESIGNATION OF 
EXECUTORS AND ADMINISTRATORS. 


Section 10114. On Proof of Will, After Grant of Letters of Administration, Letters 
Revoked. 
10115. Power of Executor in Such Case. 
10116. Remaining Executor or Administrator to Continue When His Col- 
leagues Are Disqualified. 
10117. Who to Act When All Acting Are Incompetent. 


10118. Executor or Administrator May Resign, When—Court to Appoint Suc- 


cessor—Liability of Outgoer. 
10119. All Acts of Executor, etc., Valid Until His Power Is Revoked. 


10114. On proof of will, after grant of letters of administration, letters 
revoked. If, after granting letters of administration on the ground of 
intestacy, a will of the decedent is duly proved and allowed by the court 
or judge, the letters of administration must be revoked, and the power of 
the administrator ceases, and he must render an account of his adminis- 
tration within such time as the court or judge shall direct. 


History: Sec. 7477, Rev. C. 1907. Cal. The admission of a will to probate, ipso 
C. Civ. Proc. Sec. 1423. facto, supersedes and vacates the grant of 
Note Sections 10114:40 011orandeaee letters of general administration. In re 
tion 10067 were enacted as sections 102 Davis-Cummings’ Appeal, 11 Mont. 196, 
to 108, pp. 262 to 264, Laws of 1877; re- 718, 28 Pac. 645. 
enacted as sections 102 to 108, Second Di- 


vision Revised Statutes 1879; re-enacted 
as sections 102 to 108, Second Division 
Compiled Statutes 1887; re-enacted as sec- 
tions 2510 to 2516, Code of Civil Procedure 
1895; re-enacted as sections 7477 to 7483, 
Revised Codes 1907. 


Revocation of appointment of adminis- 
trator by subsequent discovery of will, see 
note in Ann, Cas. 1917B, 1128. 

Annulment of letters of administration 
on subsequent admission of will to probate, 
see notes in 9 Ann. Cas. 962; 49 L. R. A. 


(N. S.) 894. 


10115. Power of executor in such case. In such ease, the executor or 
the administrator with the will annexed is entitled to demand, sue for, 
recover, and collect all the rights, goods, chattels, debts, and effects of the 
decedent remaining unadministered, and may prosecute to final judgment 
any suit commenced by the administrator before the revocation of his 
letters of administration. 


History: Sec. 7478, Rev. C. 1907. See also history of Sec. 10114. Cal. C. Civ. Proc. 
Sec. 1424. 


10116. Remaining executor or administrator to continue when his 
colleagues are disqualified. In case any one of several executors or 
administrators, to whom letters are granted, dies, becomes lunatic, is con- 
victed of an infamous crime, or otherwise becomes incapable of executing 
the trust, or in case the letters testamentary or of administration are 
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revoked or annulled, with respect to any one executor or administrator, 
the remaining executor or administrator must proceed to complete the 
execution of the will or administration. 


History: Sec. 7479, Rev. C. 1907. See also history of Sec. 10114. Cal. C. Civ. Proc. 
Sec. 1425. 


10117. Who to act when all acting are incompetent. If all such 
executors or administrators die or become incapable, or the power and 
authority of all of them is revoked, the court or judge must issue letters 
of administration, with the will annexed or otherwise, to the widow or 
next of kin, or others, in the same order and manner as is directed in 
relation to original letters of administration. The administrators so 
appointed must give bond in the like penalty, with like sureties and con- 
ditions, as hereinbefore required of administrators, and shall have the like 
power and authority. 


History: Sec. 7480, Rev. C. 1907. See also history of Sec. 10114. Cal. C. Civ. Proc. 
Sec. 1426. 


10118. Executor or administrator may resign, when—Court to appoint 
successor—Liability of outgoer. Any executor or administrator may, at 
any time, by writing, filed in the court, resign his appointment, having first 
settled his accounts and delivered up all the estate to the person whom the 
court or judge shall appoint to receive the same. If, however, by reason 
of any delays in such settlement and delivering up of the estate, or for 
any other cause, the circumstances of the estate or the rights of those 
interested therein require it, the court may, at any time before settlement 
of accounts and delivering up of the estate is completed, revoke the letters 
of such executor or administrator, and appoint in his stead an adminis- 
trator, either special or general, in the same manner as is directed in 
relation to original letters of administration. The liability of the outgoing 
executor or administrator, or of the sureties on his bond, shall not be in 
any manner discharged, released, or affected by such appointment or 
resignation. 


History: Sec. 7481, Rev. C. 1907. See also history of Sec. 10114. Cal. C. Civ. Proc. 
Sec. 1427. 


10119. All acts of executor, etc., valid until his power is revoked. All 
acts of an executor or administrator, as such, before the revocation of his 
letters testamentary or of administration, are as valid, to all intents and 
purposes, as if such executor or administrator had continued lawfully to 
-execute the duties of his trust. 


History: Sec. 7482, Rev. C. 1907. See also history of Sec. 10114. Cal. C. Civ. Proc. 
Sec. 1428. 


CHAPTER 33. 
DISQUALIFICATION OF JUDGE AND TRANSFER OF ADMINISTRATION. 


Section 10120. Disqualification of Judges. 
10121. Transfer of Proceedings. 
10122. Transfer Not to Change Right to Administer—Retransfer—How Made. 
10123. When Proceedings to Be Returned to Original Court. 
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10120. Disqualification of judges. No will shall be admitted to pro- 
bate, or letters testamentary or of administration granted, before any 
judge who is interested as next of kin to the decedent, or as legatee or 
devisee under the will, or when he is named as executor or trustee in the 
will, or is a witness thereto, and any judge who shall have acted as attor- 
ney for the decedent in the preparation or drawing of the will, or as the 
attorney of the executor or administrator of the estate of any deceased 
person, in the administration of the estate of such deceased person, or as 
the attorney of any legatee or devisee under the will, or heir of the 
decedent, or of any person or persons claiming to be such legatee, devisee, 
or heir, shall, from and after the approval of this act, be disqualified from 
making any order, or rendering any judgment or decree, or doing any- 
thing whatsoever in the matter of the estate of such deceased person. 
Whenever it shall be made to appear of record that any judge presiding 
in any court in which proceedings in probate matters have been, or are 
about to be, instituted, is disqualified from acting therein, it shall be the 
duty of such judge to, as soon thereafter as practicable, request the 
nearest district judge to preside in the place of the judge so disqualified 
in such proceedings. It shall be the duty of the judge so requested, if 
he be not himself disqualified, to, from time to time as occasion may 
require, preside in the place of the disqualified judge in all proceedings in 
such probate matters. 


History: Ap. p. Sec. 109, p. 264, L. 1877; 
re-en. Sec. 109, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 109, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2530, C. Civ. Proc. 1895; en. 
Sec. 1, p. 244, L. 1897; re-en. Sec. 7484, 
_ Rey. C. 1907. Cal. ©. Civ. Proc. Sec. 1430. 


The provision of this section declaring 
that the judge, whenever any of the 
grounds of disqualification are made to ap- 
pear of record, shall thereafter call in an- 
other judge, who shall from time to time 
preside in the place of the disqualified 
judge, implies that any of the disqualifica- 


tions enumerated may be made to appear 
at any time. State ex rel. Nissler v. Don- 
lan, 32 Mont. 256, 266, 80 Pac. 244. 

Cited or applied as section 2530, Code 
of Civil Procedure, as amended, in Far- 
leigh v. Kelly, 24 Mont. 369, 375, 62 Pac. 
495, 685; State ex rel. Carleton v. District 
Court, 33 Mont. 138, 141, 82 Pac. 789, 8 
Ann. Cas. 752; as section 7484, Revised 
Codes, in State ex rel. Jacobs v. District 
Court, 48 Mont. 410, 414, 138 Pac. 1091; 
State ex rel. Mannix v. District Court, 51 ~ 
Mont. 310, 315, 152 Pac. 753. 


10121. Transfer of proceedings. When a petition is filed in the dis- 
trict court, praying for admission to probate of a will, or for granting 
letters testamentary or of administration, or when proceedings are pending 
in the court for the settlement of an estate, and there is no judge of said 
court qualified to act, an order must be made transferring the proceeding 
to the district court of an adjoining county; and the clerk of the court 
ordering the transfer must transmit to the clerk of the court to which the 
proceeding is ordered to be transferred a certified copy of the order, and 
all the papers on file in his office in the proceeding; and thereafter the 
court or judge to which the proceeding is transferred shall exercise the 
same authority and jurisdiction over the estate, and all matters relating to 
the administration thereof, as if it had original jurisdiction over the estate. 


History: En. Sec. 110, p. 264, L. 1877; 
re-en. Sec. 110, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 110, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2531, C. Civ. Proc. 1895; re-en. 
Sec. 7485, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1431. 


Cited or applied as section 7485, Revised 
Codes, in State ex rel. Mannix v. District 
Court, 51 Mont. 310, 315, 152 Pac. 753. 
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10122. Transfer not to change right to administer—Retransfer—How 
made. The transfer of a proceeding from one court to another, as pro- 
_ vided for in the preceding section, shall not affect the right of any person 
to letters testamentary or of administration on the estate transferred, but 
the same persons are entitled to letters testamentary or of administration 
on the estate, in the order herein provided. If, before the administration 
is closed on any estate so transferred as herein provided, another person 
is elected or appointed, and qualified as judge of the court wherein such 
proceeding was originally commenced, who is not disqualified to act in 
the settlement of the estate, and the causes for which the proceeding was 
transferred no longer exist, any person interested in the estate may have 
the proceeding returned to the court from which, it was originally trans- 
ferred, by filing a petition setting forth these facts, and moving the court 
therefor. 


History: En. Sec. 111, p. 265, L. 1877;. amd. Sec. 2532, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 111, 2nd Div. Rev. Stat. 1879; Sec. 7486, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 111, 2nd Div. Comp. Stat. 1887; Sec. 1432. 


10123. When proceedings to be returned to original court. On hear- 
ing the motion, if the facts required by the preceding section to be set 
out in the petition are satisfactorily shown, and it further appears to the 
court that the convenience of the parties interested would be promoted 
by such change, the judge must make an order transferring the proceed- 
ing back to the court where it originally commenced, and the clerk of the 
court ordering the transfer must transmit to the clerk of the court in 
which the proceeding was originally commenced a certified copy of the 
order, and all the original papers on file in his office in the proceeding, 
and the court where the proceeding was originally commenced shall there- 
after have jurisdiction and power to make all necessary orders and decrees 
to close up the administration of the estate. 


History: En. Sec. 112, p. 265, L. 1877; re-en. Sec. 2533, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 112, 2nd Div. Rev. Stat. 1879; Sec. 7487, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 112, 2nd Div. Comp. Stat. 1887; Sec. 1433. 


CHAPTER 34. 
REMOVAL AND SUSPENSION OF EXECUTORS AND ADMINISTRATORS. 


Section 10124. Suspension of Powers of Executor. 
10125. Executor to Have Notice of His Suspension, and to Be Cited to 
Appear. 
10126. Any Party Interested May Appear on Hearing. 
10127. Notice to Absconding Executors and Administrators. 
10128. May Compel Attendance. 


10124. Suspension of powers of executor. Whenever the judge of a 
district court has reason to believe, from his own knowledge, or from 
eredible information, that any executor or administrator has wasted, 
embezzled, or mismanaged, or is about to waste or embezzle, the property 
of the estate committed to his charge, or has committed, or is about to 
commit, a fraud upon the estate, or is incompetent to act, or has perma- 
nently removed from the state, or has wrongfully neglected the estate, or 
has neglected to perform any act as such executor or administrator, he 
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must, by an order entered upon the minutes of the court, suspend the 
powers of such executor or administrator until the matter is investigated. 


History: Sec. 7488, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1436. 


Note.—Sections 10124 to 10128 were en- 
acted as sections 113 to 117, pp. 266 to 268, 
Laws of 1877; re-enacted as sections 113 to 
117, Second Division Revised Statutes 
1879; re-enacted as sections 113 to 117, 
Second Division Compiled Statutes 1887; 
re-enacted as sections 2540 to 2544, Code 
of Civil Procedure 1895; re-enacted as sec- 
tions 7488 to 7492, Revised Codes 1907. 


The fact that a report was not made 
for a period of five years, and which when 
made was approved by the other heirs, and 
that suit had been instituted by the other 
heirs to cancel a mortgage executed by the 
executrix upon the ground of undue in- 
fluence, does not constitute ground for the 
removal or suspension of the executrix. In 
re Ming, 15 Mont. 79, 85, 38 Pac. 228. 

Where the court, after a partial hear- 
ing, holds that an executor must be held 
to account for profits derived through his 
dealings with the trust funds, but no final 
order is made, he may not apply to the 


supreme court for a writ of supervisory 
control. Such application is premature, 
and, in any event, he has no effective rem- 
edy by appeal. State ex rel. Klein v. Dis- 
trict Court, 35 Mont. 364, 366, 90 Pace. 161. 

Even a surviving spouse, acting as rep- 
resentative, may be removed for grave 
delinquencies. In re Dolenty’s Estate, 53 
Mont. 33,:47, 161 Pac. 524. 


The statute makes no distinction be- 


tween the surviving spouse, acting as rep- 
resentative, and any other person whose 
appointment was properly made in the first 
place; she may be removed for cause. In 
re Dolenty’s Estate, 53 Mont. 33, 48, 161 
Pae.: 524. 

Cited or applied as section 7488, Revised 
Codes, in State ex rel. King v. District 
Court, 42 Mont. 182, 185, 111 Pac. 717. 


What effects removal of executor or ad- 
ministrator, see note in 8 A. L. R. 175. 
Power of court to remove executor or 


administrator, see note in Ann, Cas. 1915D, 
284. 


10125. Executor to have notice of his suspension, and to be cited to 


appear. When such suspension is made, the notice thereof must be given 
to the executor or administrator, and he must be cited to appear and 
show cause why his letters should not be revoked. If he fail to appear 
in obedience to the citation, or, if appearing, the court or judge is satisfied 
that there exists cause for his removal, his letters must be revoked and 
letters of administration granted anew, as the case may require. 


History: Sec. 7489, Rev. C. 1907. See 
also history of Sec. 10124. Cal. C. Civ. 


Codes, in In re Dolenty’s Estate, 53 Mont. 
Proc. Sec. 1437. 


33, 47, 161 Pac. 524. 


10126. Any party interested may appear on hearing. At the hearing, 
any person interested in the estate may appear and file his allegations 
in writing, showing that the executor or administrator should be removed, 
to which the executor or administrator may demur or answer, as herein- 
before provided. ‘The issues raised must be heard and determined by the 
court or judge. 


History: Sec. 7490, Rev. C. 1907. See also history of Sec. 10124. Cal. C. Civ. Proc. 
Sec. 1438. 


10127. Notice to absconding executors and administrators. If the 
executor or administrator has absconded or conceals himself, or has 
removed or absented himself from the state, notice may be given to him 
of the pendency of the proceedings by publication, in such manner as the 
court or judge may direct, and the court or judge may proceed upon such 
notice as if the citation had been personally served. 


History: Sec. 7491, Rev. C. 1907. See also history of Sec. 10124. Cal. C. Civ. Proc. 
Sec. 1439. - 
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Cited or applied as section 7489, Revised 
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Ch. 34, 35] 

10128. May compel attendance. In the proceedings authorized by the 
preceding sections of this chapter, for the removal of an executor or 
administrator, the court or judge may compel his attendance by attach- 
ment, and may compel him to answer questions, on oath, touching his 
administration, and, upon his refusal so to do, may commit him until he 
obey, or may revoke his letters, or both. 


History: Sec. 7492, Rev. C. 1907. See rel. Klein v. District Court, 35 Mont. 364, 
also histoiy of Sec. 10124. Cal. C. Civ. 366, 90 Pac. 161. 
Proc. Sec. 1440. If a court goes beyond its powers in 

It is within the power of a court to re- olding an executor to account for profits, 
quire an executor or administrator, who or in removing him from office, he has the 


Spiele 5 : ight of appeal. State ex rel. Klein v 
has been remiss in his duties, to turn over 7187". WS . F 
to his successor all property ‘of the estate District Court, 35 Mont. 364, 367, 90 Pac. 


which has come into his hands. State ex 161. 


CHAPTER 35. 
INVENTORY AND APPRAISEMENT—POSSESSION OF ESTATE, 


Section 10129. Inventory to Be Returned, Including the Homestead. 


10130. Appraisment and Pay of Appraisers. 

10131. Oath of Appraisers and Inventory. 

10132. Inventory to Account for Moneys—If All Money, No Appraisement 
Necessary. 

10133. Effect of Naming a Debtor Executor. 

10134. Discharge or Bequest of a Debt Against Executor. 

10135. To Make Oath to Inventory. 

10136. Letters May Be Revoked for Neglect of Administrator. 

10137. Inventory of After-Discovered Property. 

10138. Administrator and Executor to Possess Real and Personal Estate. 

10139. Executor or Administrator to Deliver Real Estate to Heirs and Dev- 


isees, When. 


10129. Inventory to be returned, including the homestead. Every 
executor or administrator must make and return to the court, within three 
months after his appointment, a true inventory and appraisement of all 
the estate of the decedent, including the homestead, if any, which has 
come to his possession or knowledge. 


History: En. Sec. 118, p. 267, L. 1877; 
re-en. Sec. 118, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 118, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2550, C. Civ. Proc. 1895; re-en. 
Sec. 7493, Rev. OC. 1907. Cal. C, Civ. Proc. 
Sec. 1443. 


The filing of an inventory and appraise- 


It is the duty of the administrator to 
take possession as soon as he is appointed, 
and to make and return to the court an 
inventory and appraisement of all the 
property which comes into his hands. In 
re Colbert’s Estate, 44 Mont. 259, 266, 119 
Pac. 791, : 


ment, as required by this section and sec- 
tion 10137, is not a prerequisite to the tak- 
ing possession of property of a decedent 
by an administrator. Black v. Story, 7 
Mont. 238, 243, 14 Pace. 703. 

The object of the inventory is to show 
creditors and other persons interested of 
what the estate may consist. In re Hig- 
gins’ Estate, 15 Mont. 474, 484, 39 Pac. 
506, 28 L. R. A. 116. 


10130. Appraisement and pay of appraisers. 


Cited or applied as section 7493, Revised 
Codes, in State ex rel. Floyd v. District 
Court, 41 Mont. 357, 364, 109 Pac. 438. 


Right of appeal from order relating to 
inventory of decedent’s estate, see note in 
Ann. Cas. 1913C, 860. 


When personal representative not en- 
titled to possession of personal assets of 
estate, see note in 3 L. R. A. (N. 8.) 704. 


To make the appraise- 


ment, the court or judge must appoint three disinterested persons, any 
two of whom may act, who are entitled to receive a reasonable compensa- 
tion for their services, not to exceed five dollars per day, to be allowed 
by the court or judge. The appraisers must, with the inventory, file a 
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verified account of their services and disbursements; if only one day’s 
Service is charged, the account need not be verified. If any part of the 
estate is In any other county than that in which letters issued, appraisers 
thereof may be appointed by the district court or judge having jurisdic- 
tion of the estate, or by the district court or judge of such other county, 
on request of the court or judge having jurisdiction. 


History: Cal. C. Civ. Proc. Sec. 1444. re-enacted as sections-119 to 128, Second 
Note.—Except as otherwise noted, sec- Division Compiled Statutes 1887; re-en- 
tions 10130 to 10139 were enacted as sec- acted as sections 2551 to 2560, Code of 


tions 119 to 128, pp. 267 to 269, Laws of Civil Procedure 1895; re-enacted as sec- 
1877; re-enacted as sections 119 to 128, tions 7494 to 7503, Revised Codes 1907. 


Second Division Revised Statutes 1879; 


10131. Oath of appraisers and inventory. Before proceeding to the 
execution of their duty, the appraisers, before any officer authorized to 
administer oaths, must take and subscribe an oath, to be attached to the 
inventory, that they will truly, honestly, and impartially appraise the 
property exhibited to them, according to the best of their knowledge and 
ability. They must then proceed to estimate and appraise the property; 
each article must be set down separately, with the value thereof in dollars 
and cents, in figures, opposite to the articles, respectively; the inventory 
must contain all the estate of the decedent, real and personal, a state- 
ment of all debts, partnerships, and other interests, bonds, mortgages, 
notes, and other securities for the payment of money belonging to the 
decedent, specifying the name of the debtor in each security, the date, 
the sum originally payable, the indorsements thereon, if any, with their 
dates, and the sum which, in the judgment of the appraisers, may be 
collected on each debt, interest, or security. 


History: Sec. 7495, Rev. C. 1907. See also history of Sec. 10130. Cal. C. Civ. Proc. 
Sec. 1445. 


10132. Inventory to account for moneys—If all money, no appraise- 
ment necessary. The inventory must also contain an account of all 
moneys belonging to the decedent which have come to the hands of the 
executor or administrator, and.if none, the fact must be so stated in the 
inventory. If the whole estate consists of money, there need not be an 
appraisement, but an inventory must be made and returned as in other 
cases. 


History: Sec. 7496, Rev. C. 1907. See also history of Sec. 10130. Cal. C. Civ. Proc. 
Sec. 1446. 


10133. Effect of naming a debtor executor. The naming of a person 
as executor does not thereby discharge him from any just claim which 
the testator has against him, but the claim must be included in the 
inventory, and the executor is lable for the same, as for such money in his 
hands, when the debt or demand becomes due. 


History: Sec. 7497, Rev. C. 1907. See Debt as asset on appointment of debtor 
also history of Sec. 10130. Cal. C. Civ. as executor or administrator, see note in 
Proc. Sec. 1447. 26. Tas Bi cAS eo NS. S.)) tl. 


10134. Discharge or bequest of a debt against executor. The discharge 
or bequest in a will of any debt or demand of the testator against the 
executor named, or any other person, is not valid against the creditors of 
the decedent, but is a specific bequest of the debt or demand. It must 
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be included in the inventory, and, if necessary, applied in the payment of 
the debts. If not necessary for that purpose, it must be paid in the same 
manner and proportion as other specific legacies. 


History: Sec. 7498, Rev. C. 1907. See Appointment of person as executor as 
also history of Sec. 10130. Cal. C. Civ. release of his debt to testator, see note in 
Proc. Sec. 1448. Ann. Cas. 1913H, 1278. 


10135. To make oath to inventory. The inventory must be signed 
by the appraisers, and the executor or administrator must take and subscribe 
an oath before an officer authorized to administer oaths, that the inventory 
contains a true statement of all the estate of the decedent which has come 
to his knowledge and possession, and particularly of all money belonging 
to the decedent, and of all just claims of the decedent against the affiant. 
The oath must be indorsed upon or annexed to the inventory. 


History: Sec. 7499, Rev. C. 1907. See also history of Sec. 10130. Cal. C. Civ. Proc. 
Sec. 1449. 


10136. Letters may be revoked for neglect of administrator. If an 
executor or administrator neglects or refuses to return the inventory 
within the time prescribed, or within such further time, not exceeding two 
months, which the court or judge shall, for reasonable. cause, allow, the 
court or judge may, upon notice, revoke the letters testamentary or of 
administration, and the executor or administrator is liable on his bond for 
any injury to the estate, or any person interested therein, arising from 
such failure. 


History: Sec. 7500, Rev. C. 1907. See Cited or applied as section 7500, Revised 
also history of Sec. 10130. Cal. C. Civ. Codes, in State ex rel. King v. District 
Proc. Sec. 1450. Court, 42 Mont. 182, 185, 111 Pac. 717. 


10137. Inventory of after-discovered property. Whenever property 
not mentioned in an inventory that is made and filed comes to the posses- 
sion or knowledge of an executor or administrator, he must cause the 
same to be appraised in the manner prescribed in this chapter, and an 
inventory thereof to be returned within two months after the discovery; 
and the making of such inventory may be enforced, after notice, by 
attachment or removal from office. 


History: Sec. 7501, Rev. C. 1907. See also history of Sec. 10130. Cal. C. Civ. Proc. 
Sec. 1451. 


10138. Administrator and executor to possess real and personal estate, 
The executor or administrator is entitled to the possession of all the real 
or personal estate of the decedent, and to receive the rents and profits of 
the real estate until the estate is settled, or until delivered over by order 
of the court or judge to the heirs or devisees; and must keep in good 
tenantable repair all houses, buildings, and fixtures thereon which are 
under his control. The heirs or devisees may themselves, or jointly with 
the executor or administrator, maintain an action for the possession of 
the real estate, or for the purpose of quieting title to or for partition of 
the same, against any one except the executor or administrator; but this 
section shall not be so construed as requiring them so to do. 


History: See note to Sec. 10130. Amd. An administrator has a right to the pos- 
by Sec. 2559, C. Civ. Proc. 1895; re-en. Sec. session of the real estate of the decedent 
"7502, Rev. C. 1907. Cal. C. Civ. Proc. of whose estate he is administrator, and 
Sec. 1452. may bring ejectment in his own name as 
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administrator, for the possession of the 
same, against a trespasser. Black v. Story, 
7 Mont. 238, 242, 14 Pac. 703. See, also, 
In re Higgins’ Estate, 15 Mont. 474, 485, 
39 Pac. 506, 28 L. R. A. 116; Kohn v. 
McKinnon, 90 Fed. 623, 626. 

The whole of the estate, both real and 
personal, goes into the possession of the 
executor or administrator, first for the pay- 
ment of debts, and then for distribution 
under the will or the laws of succession. 


PROBATE PROCEEDINGS. 


[Part IV 


In re Tuohy’s Estate, 33 Mont. 230, 246, 83 
Pac. 486. 

The administration of an estate is an 
entirety, and extends to the whole of the 
estate so far as its assets are within the 
jurisdiction where the appointment is 
made. The administrator has the exelu- 
sive right of control, subject to the orders 
of the district court for the purpose of ad- 
ministration. Murphy v. Nett, 51 Mont. 
82, 86,149 Pac. 713, L. R. A. 1915E, 797. 


10139. Executor or administrator to deliver real estate to heirs or 
devisees, when. Unless it satisfactorily appears to the court or judge that 
the rents, issues, and profits of the real estate for a longer period are 
necessary to be received by the executor or administrator, wherewith to 
pay the debts of the decedent, or that it will probably be necessary to 
sell the real estate for the payment of such debts, the court or judge, at 
the end of the time limited for the presentation of claims against the 
estate, must direct the executor or administrator to deliver possession of 
all the real estate to the heirs at law or the devisees. 


History: See note to Sec. 10130. Amd. 7503, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
by Sec. 2560, C. Civ. Proc. 1895; re-en. Sec. 1453. 


CHAPTER 36. 


COMPEL DISCLOSURE OF PROPERTY OF AN 
LIABILITY FOR EMBEZZLEMENT. 


PROCEEDINGS TO ESTATE— 


Section 10140. Embezzling Estate Before Grant of Letters Testamentary. 


10141. Citation to Person Suspected to Have Embezzled Estate, ete. 

10142. Refusal to Obey Citation, Penalty for, and for Embezzlement—May Be 
Compelled to Disclose by Imprisonment—Liable for Double Damages. 

10143. Persons Entrusted With the Estate of Decedent May Be Cited to 


Account. 


10140. Embezzling estate before grant of letters testamentary. If any . 
person, before the granting of letters testamentary or of administration, 
embezzles or alienates any of the moneys, goods, chattels, or effects of a 
decedent, he is charged therewith and liable to an action by the executor 
or administrator of the estate for double the value of the property so 
embezzzled or alienated, to be recovered for the benefit of the estate. 


History: Sec. 7504, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1458. 


Note.—Sections 10140 to 10143 were en- 


utes 1879; re-enacted as sections 129 to 
132, Second Division Compiled Statutes 
1887; re-enacted as sections 2570 to 2573, 


Code of Civil Procedure 1895; re-enacted 
as sections 7504 to 7507, Revised Codes 
1907. 


acted as sections 129 to 132, pp. 270 and 
271, Laws of 1877; re-enacted as sections 
129 to 132, Second Division Revised Stat- 


10141. Citation to person suspected to have embezzled estate, etc. If 
any executor or administrator, or any person interested in the estate of a 
decedent, complains to the court or judge, on oath, that any person is 
suspected to have concealed, embezzled, smuggled, conveyed away, or 
disposed of any moneys, goods, or chattels of the decedent, or has in his 
possession or knowledge any deeds, conveyances, bonds, contracts, or other 
writings, which contain evidences of or tend to disclose the right, title, 
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interest, or claim of the decedent to any real or personal estate, or any 
claim or demand, or any lost will, the said court or judge may cite such 
person to appear before such court, and may examine him on oath upon 
the matter of such complaint. If such person is not in the county where 
such decedent dies, or where letters have been granted, he may be cited 
and examined either before the district court or judge of the county where 
the decedent dies, or where letters have been granted. But if he appears 
and is found innocent, his necessary expenses must be allowed him out of 


the estate. 


History: Sec. 7505, Rev. C. 1907. See 
also history of Sec. 10140. Cal. C. Civ. 
Proc. Sec. 1459. 


A petition by an administrator for a 
citation requiring certain persons to ap- 
pear and be examined is fatally defective 
in failing to allege that any of the persons 
cited had in their possession, or had knowl- 
edge of, any deeds or papers containing 
evidences of the right, title, or interest of 
the decedent to the property described in 
the petition. State ex rel. Chapin v. Dis- 
trict Court, 35 Mont. 318, 320, 89 Pac, 62. 

The provisions of this section and the 
following section are remedial in their 
nature, and confer power upon the court, 
when sitting in probate proceedings, analo- 
gous in its scope and object to the power 
of a court in chancery upon bills of dis- 


them is of an ancillary character, how- 
ever, and is confined to securing a discov- 
ery of evidence upon which the adminis- 
trator or executor may recover assets be- 
longing to the estate which would other- 
wise be lost. In re Roberts’ Estate, 48 
Mont. 40, 41, 185 Pac. 909. 

Funds of an estate expended by the ad- 
ministrator for attorney’s fees are not re- 
coverable on the theory that the attorney 
has property of the estate in his possession 
for which he may be called to account 
under this section and the following sec- 
tion; the jurisdiction of the court, sitting 
in probate, under these provisions extend- 
ing no further than to require the accused 
to appear and submit to an examination, 
it having no power to adjudge rights which 
may be asserted or involved. State ex rel. 
Cohen v. District Court, 53 Mont. 210, 213, 


covery. The proceeding authorized by 162 Pac. 1053. 


10142. Refusal to. obey citation, penalty for, and for embezzlement— 
May be compelled to disclose by imprisonment—Liable for double damages. 
If the person so cited refuses to appear and submit to an examination, or 
to answer such interrogatories as may be put to him, touching the matters 
of the complaint, the court or judge may, by warrant for that purpose; 
commit him to the county jail, there to remain in close custody until he 
submits to the order of the court, or is discharged according to law. TIf, 
upon examination, it appears that he has concealed, embezzled, smuggled, 
conveyed away, or disposed of any moneys, goods, or chattels of the 
decedent, or that he has in his possession or knowledge any deeds, convey- 
ances, bonds, contracts, or other writings containing evidence of or tending 
to disclose the right, title, interest, or claim of the decedent to any real or 
personal estate, claim, or demand, or any lost will of the decedent, the 
eourt or judge may make an order requiring such person to disclose his 
knowledge thereof to the executor or administrator, and may commit him 
to the county jail, there to remain until the order is complied with, or he 
is discharged according to law; and-all such interrogatories and answers 
must be in writing, signed by the party examined, and filed in the court. 
The order for such disclosure made upon such examination shall be prima 
facie evidence of the right of the executor or administrator to such prop- 
erty in any action brought for the recovery thereof; and any judgment 
recovered therein must be for double the value of the property as assessed 
by, the court or jury, or for the return of the property and damages in 
addition thereto, equal to the value of such property. In addition to the 
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examination of the party, witnesses may be produced and examined on 
either side. 
History: Sec. 7506, Rev. C. 1907. See 


also history of Sec. 10140. Cal. C. Civ. 
Proc. Sec. 1460. 


In re Roberts’ Estate, 48 Mont. 40, 42, 
135 Pace. 909. 

Cited or applied as section 2572, Code 
of Civil Procedure, in State ex rel. Chapin 
v. District Court, 35 Mont. 318, 319, 89 
Pac. 62; as section 7506, Revised Codes, 
in State ex rel. Cohen v. District Court, 
53 Mont. 210, 213, 162 Pac. 1053. 


The order authorized by this section can 
go no further than to require a disclosure 
which may be used in an action pending 
or to be brought in behalf of the estate. 


(10143. Persons entrusted with the estate of decedent may be cited to 


account. The court or judge, upon the complaint, on oath, of any executor | 


or administrator, may cite any person who has been entrusted with any 
part of the estate of the decedent to appear before such court or judge, 
and require him to render a full account, on oath, of any moneys, goods, 


chattels, bonds, accounts, or other property or papers belonging to the 


estate, which have come to his possession in trust for the executor or 
administrator, and of his proceedings thereon; and if the person so cited 
refuses to appear and render such account, the court or judge may proceed 
against him as provided in the preceding section. 


History: Sec. 7507, Rev. C. 1907. See also history of Sec. 10140. Cal. C. Civ. Proc. 
Sec. 1461. . 


CHAPTER 37. 
PROVISIONS FOR THE SUPPORT OF THE FAMILY. 
Widow and Minor Children May Remain in Decedent’s House, ete. 


All Property Exempt From Execution to Be Set Apart for Use of 
Family. 


Section 10144. 
10145. 


10146. May Make Extra Allowance. 

10147. Payment of Allowance. 

10148. Property Set Apart—How Apportioned Between Widow and Children. 

10149. Estates Less Than Fifteen Hundred Dollars to Go to Wife and Child— 
Those Less Than Three Thousand to Be Summarily Administered. 

10150. When All Property, Other Than Homestead, to Go to Children. 


10144. Widow and minor children may remain in decedent’s house, 
etc. When a person dies leaving a widow or minor children, the widow 
or children, until letters are granted and the inventory is returned, are 
entitled to remain in possession of the homestead, of all the wearing 
apparel of the family, and of all the household furniture of the decedent, 
and are also entitled to a reasonable provision for their support, to be 
allowed by the court or judge. 


History: Cal. C. Civ. Proc. Sec. 1464. The widow of an intestate being entitled 


Note.—Except as otherwise noted, sec- 
tions 10144 to 10150 were enacted as sec- 
tions 133 to 139, pp. 272 to 274, Laws of 
1877; re-enacted as sections 133 to 139, 
Second Division Revised Statutes 1879; 
re-enacted as sections 133 to 139, Second 
Division Compiled Statutes 1887; re-en- 
acted as sections 2580 to 2586, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7508 to 7514, Revised Codes 1907. 


to an allowance during the progress of 
settlement of the estate of deceased as a 


matter of right, under this section and 
section 10146, notice of the court’s in-_ 


tention to make such allowance is not re- 
quired. In re Dougherty’s Estate, 34 Mont. 
336, 343, 86 Pac. 38. 

Moneys paid out of an estate for family 
allowance are charges against the estate 
created by. special statutes in the interests 
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of public policy. In re Dougherty’s Estate, 
34 Mont. 336, 343, 86 Pac. 38; In re 
Blackburn’s Estate, 51 Mont. 234, 237, 152 
Fae al; 

It would seem that a formal application 
for a widow’s allowance is not required. In 
re Dougherty’s Estate, 34 Mont. 336, 343, 
86 Pac. 38. 

This section and the twe succeeding sec- 
tions go hand in hand, and when an order 
is made in pursuance of them, all the find- 


ings of fact necessary to support it will be 
presumed. In re Dougherty’s Estate, 34 
Mont. 336, 343, 86 Pac. 38. 


Effect of voluntary separation on wid- 
ow’s right to allowance, see note in Ann. 
Cas. 1916C, 866. 

Right of nonresident widow to statutory 
allowance for support, see note in 21 
Tia A 24, 


10145. All property exempt from execution to be set apart for use of 
family. Upon the return of the inventory, or any subsequent time during 
the adminstration, the court or judge may, on its own motion, or on 
petition therefor, set apart for the use of the surviving husband or wife, 
or, in case of his or her death, to the minor children of the decedent, all 
the property exempt from execution, including the homestead selected, 
designated, and recorded; if no homestead has been selected, designated, 
and recorded, the court or judge must select, designate, and set apart, and 
cause to be recorded, a homestead for the use of the surviving husband or 
wife and the minor children; or if there be no surviving husband or wife, 
then for the use of the minor children, in the manner provided for in 
sections 10151 to 10157 of this code, out of the real estate belonging to 
the decedent. 


History: See note to Sec. 10144. Amd. 
by Sec. 2581, C. Civ. Proc. 1895; re-en. Sec. 
7509, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1465. 


Where a homestead was set apart to a 
widow by the probate court, it was imma- 
terial whether it acted on petition or on 


meyer, 32 Mont. 541, 549, 81 Pac. 334. 

Cited or applied as section 2581, Code 
of Civil Procedure, in In re Dougherty’s 
Estate, 34 Mont. 336, 343, 86 Pac. 38; as 
section 7509, Revised Codes, in Kerlee v. 
Smith, 46 Mont. 19, 21, 124 Pac. 777; In 
re Estate of Bruhns, 58 Mont. 526, 529, 
193 Pac. 1114. 


its own motion. MBullerdick v. Herms- 


10146. May make extra allowance. If the amount set apart be insuf- 
ficient for the support of the widow and children, or either, the court or 
judge must make such reasonable allowance out of the estate as shall be 
necessary for the maintenance of the family, according to their circum- 
stances, durng the progress of the settlement of the estate, which, in case 
of an insolvent estate, must not be longer than one year after granting 
letters’ testamentary or of administration. 


History: Sec, 7510, Rev. C. 1907. See 
also history of Sec. 10144. Cal. C. Civ. 
Proc. Sec. 1466. 


as is reasonably necessary to settle the 
estate. In re Dougherty’s Estate, 34 Mont. 
336, 343, 86 Pac. 38. 

Cited or applied as section 7510, Revised 
Codes, in In re Blackburn’s Estate, 51 
Mont. 234, 237, 152 Pac. 31. 


A widow can claim the allowance herein 
mentioned only for such length of time 


10147. Payment of allowance. Any allowance made by the court or 
judge, in accordance with the provisions of this chapter, must be paid in 
preference to all other charges, except funeral charges and expenses of 
administration; and any such allowance, whenever made, may, in the 
discretion of the court or judge, take effect from the death of the 
decedent. 


History: Sec. 7511, Rev. C. 1907. See 
also history of Sec. 10144. Cal. C. Civ. 
Proc. Sec. 1467. 


Cited or applied as section 7511, Revised 
Codes, in In re Blackburn’s Estate, 51 
Mont. 234, 237, 152 Pace. 31. 
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10148. Property set apart—How apportioned between widow and 
children. When property is set apart for the use of the family, in accord- 
ance with the provisions of this chapter, if the decedent left ‘a widow or 
surviving husband, and no minor child, such property is the property of 
the widow or surviving husband. If the decedent left also a minor child 
or children, the one-half of such property shall belong to the widow or 
surviving husband, and the remainder to the child, or in equal shares to 
the children, if there be more than one. If there be no widow or surviv- 
ing husband, the whole belongs to the minor child or children. If 
the property set apart be a homestead, selected from the separate property 
of the deceased, the court or judge can only set it apart for a limited 
period, to be designated in the order, which shall be a life estate to 
husband or wife, and the title vests in the heirs of the deceased, subject 
to such order. 


History: See note to Sec. 10144. Amd. 
by Sec. 2584, C. Civ. Proc. 1895; re-en. Sec. 
7512, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1468. 


The purpose of the legislature in enact- 
ing this statute was to preserve to the 
heirs of the decedent the fee of the real 
property belonging to his separate estate, 


it in favor of the surviving husband or 
wife. Thus the latter is vested with a life 
estate in the whole property, which may 
be alienated as could be the fee under the 
old statute. Kerlee v. Smith, 46 Mont. 19, 
22, 124 Pac. 777. 

Cited or applied as section 7512, Revised 
Codes, in In re Estate of Bruhns, 58 Mont. 
526, 529, 58 Mont. 1114. 


but subject to a life estate carved out of 


10149. Estates less than fifteen hundred dollars to go to wife and 
child—Those less than three thousand to be summarily administered. If, 
on the return of the inventory of the estate of an intestate, it appears that 
the value of the whole estate does not exceed the sum of fifteen hundred 
dollars, the court or judge, by an order for that purpose, must assign for 
the use and support of the widow and minor child or children, if there be 
a widow or minor child, and if no widow, then for the children, if there 
are any, the whole of the estate, after the payment of the expenses of 
his last illness, funeral charges, and expenses of the administration, and 
there must be no further proceedings in the administration, unless further 
estate be discovered; and when it so appears that the value of the whole 
estate does not exceed the sum of three thousand dollars, it is in the 
discretion of the court or judge to dispense with the regular proceedings, 
or any part thereof, prescribed in sections 10018 to 10464 of this code, and 
there must be had a summary administration of the estate, and order of 
distribution thereof at the end of six months after the issuing of letters. 
The notice to ereditors must be given to present their claims within four 
months after the first publication of such notice, and those not so presented 
are barred as in other eases. 


History: Sec. 7513, Rev. C. 1907. See 
also history of Sec. 10144. Cal. C. Civ. 
Proc. Sec. 1469. 


tate has been set aside for the widow under 
a similar section, the children are not en- 
titled to have a distribution of the prop- 


Where the aggregate value of an estate 
consisting of property in Montana and 
another state exceeds fifteen hundred dol- 
lars, though the value of the property in 
each state is less than fifteen hundred dol- 
lars, in the latter of which the whole es- 


erty upon the basis of the aggregate value, 
so that the amount which the widow had 
received in the other state could be de- 
ducted from her distributive share in Mon- 
tana. In re Estate of Bruhns, 58 Mont. 
526, 528, 193 Pac. 1114. 


10150. When all property, other than homestead, to go to children. 
If the widow has a maintenance derived from her own property equal to 
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the portion set apart to her by the preceding sections of this chapter, the 
whole property so set apart, other than the homestead, must go to the 
minor children. 


History: Sec. 7514, Rev. C. 1907. See also history of Sec. 10144. Cal. C. Civ. Proc. 
Sec. 1470. 


CHAPTER 38. 


THE HOMESTEAD—PROCEDURE TO SET APART. 


Section 10151. Rights of Survivor to Homestead. - 
10152. Selected and Recorded Homestead Set Apart to Person Entitled—Sub- 
sisting Liens to Be Paid by Solvent Estate. 
10153. Appraisers to Carve Out of the Original, Exceeding Twenty-five Hun- 
dred Dollars in Value, a Homestead, and Report the Same. 


10154. Report of the Appraisers—Majority and Minority, Which May Be Con- 
firmed. 


10155. Day to Be Set for Rejecting or Confirming the Report of the Appraisers 
—Appeal. 


10156. Costs—To Whom Chargeable—Persons Succeeding to Rights of Home- 
stead Owners Have All Their Powers and Rights. 
10157. Certified Copies of Certain Orders to Be Recorded. 


10151. Rights of survivor to homestead. If the homestead selected by 
the husband or wife, or either of them, during their coverture, and 
recorded while both were living, was selected from the separate property 
of the person selecting or joining in the selection of the same; it vests, 
on the death of the husband or wife, in the survivor for life. 


History: En. Sec. 2590, C. Civ. Proc. cumber homestead during minority of chil- 
1895; re-en. Sec. 7515, Rev. C. 1907. Cal. dren, see note in 10 L. R. A. (N. 8S.) 787. 
C. Civ. Proc. Sec. 1474. Effect of alienation or encumbrance of 


homestead by surviving spouse on rights 
Widow’s right to convey, lease, or en- of children, see note in 56 L. R. A. 71. 


10152. Selected and recorded homestead set apart to person entitled— 
Subsisting liens to be paid by solvent estate. If the homestead selected 
and recorded prior to the death of the decedent be returned in the inven- 
tory appraised at not exceeding twenty-five hundred dollars in value, or 
was previously appraised as provided in the Civil Code, and such appraised 
value did not exceed that sum, the court or judge must, by order, set it off 
to the persons in whom title is vested by the preceding sections. If there 
be subsisting lens or encumbrances on the homestead, the claims secured 
thereby must be presented and allowed as other claims against the estate. 
If the funds of the estate be adequate to pay all claims against the estate, 
the claims so secured must be paid out of such funds. If the funds of the 
estate be not sufficient for that purpose, the claims so secured shall be 
paid proportionately with other claims allowed, and the lens or encum. 
brances on the homestead shall only be enforced against the homestead 
for any deficiency remaining after such payment. 


History: En. Sec. 141, p. 274, L. 1877; re-en. Sec. 2591, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 141, 2nd Div. Rev. Stat. 1879; Sec. 7516, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 141, 2nd Div. Comp. Stat. 1887; Sec. 1475. 


10153. Appraisers to carve out of the original, exceeding twenty-five 
hundred dollars in value, a homestead, and report the same. If the home- 
stead, as selected and recorded, be returned in the inventory appraised 
at more than twenty-five hundred dollars, the appraisers must, before they 
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make their return, ascertain and appraise the value of the homestead at 
the time the same was selected, and if such value exceeded twenty-five 
hundred dollars, or if the homestead was appraised as provided in the 
Civil Code, and such appraised value exceeded that sum, the appraisers 
must determine whether the premises can be divided without material 
injury, and if they find that they can be thus divided, they must 
admeasure and set apart to the persons entitled thereto such portion of 
the premises, Including the dwelling-house, as will amount in value to the 
sum of twenty-five hundred dollars, and make report thereof, giving the 
metes, bounds, and full description of the portion set apart as a home- 
stead. If the appraisers find that the premises exceeded in value, at the 
time of their selection, the sum of twenty-five hundred dollars, and that 
they cannot be divided without material injury, they must report such 
finding, and thereafter the court or judge may make an order for the sale 
of the premises and the distribution of the proceeds to the parties 
entitled thereto. Such order of sale must state in what manner the sale 
shall be conducted, anu. what notice must be given thereof, and on the 
return of the sales to the court or judge, and after distribution of the 
proceeds, the executor or administrator must give a deed of the premises 
to the purchaser. The proceeds shall be distributed as follows: The 
liens or encumbrances must be first paid, subject to the provisions herein- 
before stated, and then twenty-five hundred dollars to the persons 
entitled thereto, and the balance, if any, must be paid into the funds of 
the estate. 

History: Ap. p. Sec. 142, p. 275, L. 


1877; re-en. Sec. 142, 2nd Div. Rev. Stat. 
1879; re-en. Sec. 142, 2nd Div. Comp. Stat. 


1887; en. Sec. 2592, C. Civ. Proc. 1895; 
re-en. Sec. 7517, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 1476. 


10154. Report of the appraisers—Majority and minority, which may 
be confirmed. Any two of the appraisers concurring may discharge the 
duties imposed upon the three, and make the report. A dissenting report 
may be made by the third appraiser. The report must state fully the 
acts of the appraisers. Both reports may be heard and considered by the 
court or judge in determining a confirmation or rejection of the majority 
report, but the minority report must in no case be confirmed. 


History: Cal. C, Civ. Proc. Sec. 1477. 

Note.—Sections 10154 to 10157 were en- 
acted as sections 143 to 146, pp. 275 and 
276, Laws of 1877; re-enacted as sections 
143 to 146, Second Division Revised Stat- 
utes 1879; re-enacted as sections 143 to 


146, Second Division Compiled Statutes 
1887; re-enacted as sections 2593 to 2596, 
Code of Civil Procedure 1895; re-enacted 
as sections 7518 to 7521, Revised Codes 
1907. 


10155. Day to be set for rejecting or confirming the report of the 


appraisers—Appeal. 


When the report of the appraisers is filed, the court 


or judge must set a day for hearing any objections thereto, from anyone 


interested in the estate. 


Notice of hearing must be given for such time, 
and in such manner, as the court or judge may direct. 


If the court or 


judge be satisfied that the report is correct, it must be confirmed, other- 


wise rejected. 


In case the report is rejected, the court or judge may 


appoint new appraisers to examine and report upon the homestead, and 
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similar proceedings may be had for the confirmation or rejection of their 


report, as upon the first report. 


History: Sec. 7519, Rev. C. 1907. 
Sec. 1478. 


See also history of Sec. 10154. Cal. C. Civ. Proc. 


10156. Costs—To whom chargeable—Persons succeeding to rights of 
homestead owners have all their powers and rights. The costs of all pro- 
ceedings provided for in this chapter must be paid by the estate as 
expenses of administration. Persons succeeding by purchase or otherwise 
to the interests, rights, and title of successors to homesteads, or to the 
right to have homesteads set apart to them, as in this chapter provided, 
have all the rights and benefits conferred by law on the persons whose 
interests and rights they acquire. 


History: Sec. 7520, Rev. C. 1907. See also history of Sec. 10154. Cal. C. Civ. Proc. 
Sec. 1485. 


10157. Certified copies of certain orders to be recorded. A certified 
copy of every order made in pursuance of this chapter, by which a report 
is confirmed, property assigned, or sale confirmed, must be recorded in the 
office of the county clerk of the county where the homestead property is 
situated. 


History: 
Sec. 1486. 


Sec. 7521, Rev. C. 1907. See also history of Sec. 10154. Cal. C. Civ. Proc. 


CHAPTER 39. 
DOWER—PROCEDURE TO ASSIGN. 


Section 10158. Dower to Be Assigned Widow. 


10159. Widow May Sue for Dower if Not Set Off. 

10160. How Widow May Sue, and Proceedings. 

10161. Trial of Right Contested. 

10162: Guardians to Be Appointed for Minors. 

10163. Judgment for Widows to Be Entered. 

10164. Appointment of Commissioners, and Oath. 

10165. Duties of Commissioners, and Reports. 

10166. If Lands Cannot Be Divided Widow’s Interest May Be Appraised by 
a Jury. 

10167. Judgment for Yearly Value or Gross Sum. 

10168. Damages for Withholding Dower. 

10169. Writ of Possession May Be Issued. 


10158. Dower to be assigned widow. It is the duty of the heirs-at- 
law, or other person in possession or having the next estate of freehold, or 
inheritance, in any lands or estate of which the widow is entitled to dower, 
to lay off and assign such dower as soon as practicable after the death of 
the husband of such widow. 


Note.—Sections 10158 to 10169 were en- 
acted as sections 10 te 24, pp. 66 to 69, 
Laws of 1876; omitted from Revised Stat- 
utes 1879 and Code of Civil Procedure 
1887; re-enacted as sections 3070 to 3081, 
Code of Civil Procedure 1895; re-enacted 
as sections 7817 to 7828, Revised Codes 
1907. Dower is defined and regulated by 
the provisions of sections 5813 to 5829 of 
the Civil Code. 


The district court, in the exercise of its 
probate jurisdiction, has no power with 


reference to dower, and can make no orders 
affecting a widow’s dower right. In re 
Dahlman’s Estate, 28 Mont. 379, 380, 72 
Pac. 750. 

Cited or applied as section 3070, Code 
of Civil Procedure, in Dahlman v. Dahl- 
man, 28 Mont. 373, 374, 72 Fac. 748. 


For text treatment of “Dower,” see 9 
R. C. L. 559. 

Assignment of dower, see notes in 79 
Am. Dec. 600; 39 A. 8S. R. 25. 
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10159. Widow may sue for dower if not set off. If such heirs or 
other person do not, within one month next after the decease of the hus- 
band, assign and set over to the widow to her satisfaction, her dower in 
and to all lands, tenements, and hereditaments, whereof by law she is or 
may be dowable, then such widow may sue for and recover the same in 
the manner hereinafter prescribed against such heirs or other person 
having the next immediate estate of freehold or inheritance, or tenant 
in possession, or other person or persons claiming rights or possession in 
said estate. 

History: Sec. 7818, Rev. C. 1907. See also history of Sec. 10158. 


10160. How widow may sue, and proceedings. Every widow claiming 
dower may file her complaint in the district court of the proper county, 
against the parties aforesaid, stating their names, if known, setting forth 
the nature of her claim, and particularly specifying the lands, tenements, 
and hereditaments in which she claims dower, and praying that the same 
may be allowed to her, whereupon the clerk must issue a summons, and the 
pleadings and proceedings must be as in other eases. 

History: Sec. 7819, Rev. C. 1907. See also history of Sec. 10158. 


10161. Trial of right contested. Where the right of the widow or 
dower is contested, the court must try the case or direct an issue for that 
purpose, as the circumstances may require. 

History: Sec. 7820, Rev. C. 1907. See also history of Sec. 10158. 


10162. Guardians to be appointed for minors. When any of the 
parties defendant are minors and without guardians, the court must 
appoint guardians ad litem for such minors. 

History: Sec. 7821, Rev. C. 1907. See also history of Sec. 10158. 


10163. Judgment for widows to be entered. When the court adjudges 
that the widow is entitled to dower, it must be so entered of record, 
together with a description of the land out of which she is to be endowed. 

History: Sec. 7822, Rev. C. 1907. See also history of Sec. 10158. 


10164. Appointment of commissioners, and oath. The court must 
thereupon appoint three commissioners not connected with any of the 
parties by consanguinity or affinity, and entirely disinterested, each of 
whom must take the following oath: ‘‘I do solemnly swear that I will 
fairly and impartially allot and set off to A B, widow of C D, her dower 
out of lands and tenements described in the order of the court for that 
purpose, if the same can be made consistent with the interest of the estate, 
according to the best of my judgment, so help me God,’’ which must be 
filed in the proceedings. 

History: Sec. 7823, Rev. C. 1907. See also history of Sec. 10158. 


10165. Duties of commissioners, and reports. The commissioners, after 
being so sworn, must, as soon as may be, set off the dower by metes and 
bounds, according to the quantity and quality of all the lands, tenements, 
and hereditaments, described in said order, and make return in writing 
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with the amount of their charges and expenses to the court, and the same 
being accepted and recorded, and a certified copy thereof recorded in the 
office of the county clerk of the county where the lands are situated, 
remain fixed and certain, unless such confirmation is set aside and reversed 
on appeal. The costs of such proceedings may be awarded in the discre- 
tion of the court. ; 

History: Sec. 7824, Rev. C. 1907. See also history of Sec. 10158. 


10166. If lands cannot be divided, widow’s interest may be appraised 
by a jury. If the commissioners report that the lands or other estate is 
not susceptible of division without great injury thereto, a jury must be 
impaneled to inquire of the yearly value of the widow’s dower therein, and 
assess the same accordingly. 

History: Sec. 7825, Rev. C. 1907. See also history of Sec. 10158. 


10167. Judgment for yearly value or gross sum. The court must 
thereupon render a judgment that there be paid to such widow as an 
allowance in lieu of dower, on a day therein named, the sum so assessed 
as the yearly value of her dower, and the like sum on the same day in 
every year thereafter during her natural life. The widow may at any time 
consent to a gross sum to be paid to her for her dower in her deceased 
husband’s estate, or the jury may find in heu of a yearly allowance a gross 
sum to be paid to the widow, and the court may award a judgment for 
the same. 

History: Sec. 7826, Rev. C. 1907. See also history of Sec. 10158. 


10168. Damages for withholding dower. Whenever in an action 
brought for the purpose, the widow recovers the dower in lands of which 
her husband died seized, she may also recover damages for the withhold- 
ing of such dower; such damages shall be one-third part of the annual 
value of the mere profits of the land in which she so recovers her dower, 
to be estimated in an action against the heirs of her husband from the 
time of his death; and in actions against other persons, from the time of 
her demanding dower of such persons, but such damages must not be 
estimated for the use of any permanent improvements made after the 
death of her husband, by his heirs or any other person after claiming title 
to any lands. 

. History: Sec. 7827, Rev. C. 1907. See also history of Sec. 10158. 


10169. Writ of possession may be issued. In all cases where the report 
of the commissioners assigning dower is approved, the court must forth- 
with cause the widow to have possession by a writ directed to the sheriff 
for that purpose. 

History: Sec. 7828, Rev. C. 1907) See of Civil Procedure, in State ex rel. Heinze 
also history of Sec. 10158. v. District Court, 28 Mont. 227, 233, 72 
Pac. 613; Duhlman v. Dahlman, 28 Mont. 

Cited or applied as section 3081, Code 3738, 374, 72 Pac. 748. 
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“CHAPTER 40. 
CLAIMS AGAINST ESTATE. 


Section 10170. Notice to Creditors—Additional Notice. 

10171. Time Expressed in the Notice. 

10172. Copy and Proof of Notice to Be Filed and Order Made. 

10173. Time Within Which Claims Against an Estate to Be Presented. 

10174. Claims to Be Sworn to, and, When Allowed, to Bear Same Interest as 
Judgment. 

10175. Judge May Present Claim, and Action Thereon. 

10176. Allowance and Rejection of Claims. 

10177. Approved Claims or Copies to Be Filed—Claims Secured by Liens May 
Be Described—Lost Claims. 

10178. Rejected Claims to Be Sued for Within Three Months. 

10179. Claims Barred by Statute of Limitations—When and Whom Judge May 
Examine. 

10180. Claims Must Be Presented Before Suit. 

10181. Effective Date. 

10182. Time of Limitation. 

10183. Claims in Action Pending at Time of Decease. 

10184. Allowance of Claim in Part. 

10185. Effect of Judgment Against Executor. 

10186. Execution Not to Issue After Death—If One Is Levied the Property 
May Be Sold. 

10187. What Judgment Is Not a Lien on Real Property of an Estate. 

10188. May Refer Doubtful Claims—Effect of Referee’s Allowance or Re- 
jection. 

10189. Trial by Referee—How Confirmed and Its Effect. 

10190. Liability of Executor, ete., for Costs. 

10191. Claims of Executor, ete., Against the Estate. 

10192. Executor Neglecting to Give Notice to Creditors to Be Removed. 

10193. Executor to Return Statement of Claims. 

10194. Executor May Pay Interest. 


10170. Notice to creditors — Additional notice. Every executor or 
administrator must, immediately after his appointment, cause to be pub- 
lished in some newspaper in the county, if there be one, if not, then in such 
newspaper aS may be designated by the court or judge, a notice to the 
ereditors of the decedent, requiring all persons having claims against him 
to exhibit them, with the necessary vouchers, to the executor or admin- 
istrator, at the place of his residence or business, to be specified in the 
notice; such notice must be published as often as the court or judge shall 
direct, but not less than once a week for four weeks; the court or judge 
may also direct additional notice by publication or posting. In case such 
executor or administrator resigns, or is removed, before the time expressed 
in the notice, his successor must give notice only for the unexpired time 
allowed for such presentation. 


History: Sec. 7522, Rev. C. 1907. Cal. Claims against the estate are those in ex- 
C. Civ. Proc. Sec. 1490. istence at the date of the death of the 
Note.—Except as otherwise noted, sec- deceased. Other claims against an estate 
tions 10170 to 10194 were enacted as sec- 2re those incurred by the administrator or 
tions 147 to 170, pp. 276 to 283, Laws of executor in settling the estate, and are 
1877; re-enacted as sections 147 to 170, properly denominated expenses of admin- 


Second Division Revised Statutes 1879; istration, Dodson v. Nevitt, 5 Mont. 518, 
re-enacted as sections 147 to 170, Second 520, 6 Pac. 358; First National Bank v. 


Division Compiled Statutes 1887; re-en- Collins, 17 Mont. 433, 438, 43 Pac. 499, 52 

acted as sections 2600 to 2623, Code of Am. St. Rep. 695. See, also, In re Williams’ 

Civil Procedure 1895; re-enacted as see- Estate, 47 Mont. 325, 330, 132 Pac. 421. 

tions 7522 to 7545, Revised Codes 1907. Cited or applied as section 7522, Revised 
Codes, in Smith v. Smith, 224 Fed. 1, 4, 139 
C. C. A. 465. 
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The time expressed in the notice 


must be ten months after its first publication when the estate exceeds in 
value the sum of ten thousand dollars, and four months when it does not. 


History: Sec. 7523, Rev. C. 1907. See 
also history of Sec. 10170. Cal. C. Civ. 
Proc. Sec. 1491. 


Until the period of ten months has 
elapsed, in the case of an estate of the 
value specified in this section, no final de- 
cree can be entered that there are no 
debts. In re Higgins’ Estate, 15 Mont. 
474, 487, 39 Pac. 506, 28 L. R. A. 116. 

Where creditors have never had the req- 


estate of a decedent, the ex parte affidavits 
of persons interested in the estate to the 
effect that there are no debts cannot be 
taken as sufficient proof to enable a court 
in a judicial decree to find the fact to be 
as stated by the affiants. In re Higgins’ 
Estate, 15 Mont. 474, 487, 39 Pac. 506, 28 
ohare aan 

Cited or applied as section 7523, Revised 
Codes, in Smith v. Smith, 224 Fed. 1, 11; 
139 C, C. A. 465. 


uisite notice to present claims against the 


10172. Copy and proof of notice to be filed and order made. After the 
notice is given, as required by the preceding section, a copy thereof, with 
the affidavit of due publication, or of publication and posting, must be 
filed, and upon such affidavit or other testimony to the satisfaction of the 
court or judge, an order showing that due notice to creditors has been 
given, and directing that such order be entered in the minutes and 
recorded, must be made by the court or judge. 


History: See note to Sec. 10170. Amd. 7524, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
by Sec. 2602, C. Civ. Proc. 1895; re-en. Sec. 1492. 


10173. Time within which claims against an estate to be presented. 
All claims arising upon contracts, whether the same be due, not due, or 
contingent, must be presented within the time limited in the notice, and 
any claim not so presented is barred forever; provided, however, that 
when it is made to appear by the affidavit of the claimant, to the satis- 
faction of the court or judge, that the claimant had no notice as pro- 
vided in this chapter, by reason of being out of the state, it may be pre- 
sented at any time before an order of distribution is entered; and, pro- 
vided, further, that nothing in this chapter contained shall be so construed 
as to prohibit the right, or limit the time, of foreclosure of mortgages 
upon real property of decedents, whether heretofore or hereafter executed, 
but every such mortgage may be foreclosed within the time and in the 
manner prescribed by the provisions of this code, other than those of this 
chapter, except that no balance of the debt secured by such mortgage 
remaining unpaid after foreclosure shall be a claim against the estate, 
unless such debt was presented as required by the provisions of this 


chapter. 


History: See note to Sec. 10170. Amd. tate exceeds ten thousand dollars, a claim 


should be presented to the administrator 


by Sec. 2603, C. Civ. Proc. 1895; re-en. Sec. 
7525, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1493. 


Where the complaint in an action 
against an administrator to foreclose a 
mortgage executed by the decedent does 
not allege a presentation of the claim, it 
should allege that plaintiff waives all re- 
course against the other property of the 
estate. Jones v. Rich, 20 Mont. 289, 292, 
50 Pac. 936. 

In a suit at law to recover money “had 
and received,” where the value of the es- 


within ten months after the first publica- 
tion of notice to creditors. Melton v. 
Martin, 28 Mont. 150, 152, 72 Pac. 414. 

A trustee in a trust deed given as secur- 
ity for the payment of a debt, and au- 
thorizing him to sell the property after de- 
fault, may, after the death of the grantor, 
exercise the power of sale without refer- 
ence to the administration of the grantor’s 
estate. Muth v. Goddard, 28 Mont. 237, 
255, 72 Pac. 621, 98 Am. St. Rep. 553. 

When claims have been presented and 
allowed, and are not contestable for the 
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reason that they have not been presented 
in time under this section, or that they are 


barred at the time of the presentation by ~ 


the particular statute applicable, none of 
the statutory limitations run as against 
them. In re Tuohy’s Estate, 33 Mont. 230, 
247, 83 Pac. 486. 

These statutes of nonclaim, such as this 
section, are special in character; they su- 
persede the general statutes of limitations, 
and compliance with their requirements is 
essential to the foundation of any right 
of action against an estate upon a cause of 
action which sounds in contract. Vander- 
pool v. Vanderpool, 48 Mont. 448, 454, 138 
Pac. 772; Davis v. Estate of Davis, 56 
Mont. 500, 510, 185 Pac. 559. 

If the identical claim sued upon was 
not presented to the executor or adminis- 
trator, it is forever barred. Vanderpool 
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v. Vanderpool, 48 Mont. 448, 455, 138 Pac. 
772. 

This section is limited to claims arising 
on contract; it does not apply to a claim | 
against the estate of a deceased guardian, 
for having, in his lifetime, misappropriated 
the money of his ward. Smith v. Smith, 
224 Fed. 1, 4, 139 C. C. A. 465. 

Cited or applied as section 7525, Revised 
Codes, in Emerson-Brantingham I, Co. v. 
Anderson, 58 Mont. 617, 628, 194 Pac. 160. 


Effect of conduct of personal represen- 
tative preventing filing of claim against — 
estate within time allowed by the statute 
of nonclaims, see note in 11 A. L. R. 246. 

Necessity of presentation of claim as 
dispensed with by provision in will for 
payment of the debt, see ncte in 15 Ann. 
Cas. 624. 


10174. Claims to be sworn to, and, when allowed, to bear same interest 


as Judgment. Every claim which is due, when presented to the executor 
or administrator, must be supported by the affidavit of the claimant, or 
some one in his behalf, that the amount is justly due, that no payments 
have been made thereon which are not credited, and that there are no 
offsets to the same, to the knowledge of the affiant. If the claim be not 
due when presented, or be contingent, the particulars of such claim must 
be stated. When the affidavit is made by a person other than the claimant, 
he must set forth in the affidavit the reason why it is not made by the 
claimant. The oath may be taken before any officer authorized to admin- 
ister oaths. The executor or administrator may also require satisfactory 
vouchers or proofs to be produced in support of the claim. If the estate 
be insolvent, no greater rate of interest shall be allowed upon any claim 
after the first publication of notice to creditors than is allowed on judg- 
ments obtained in the district court. 


History: Sec. 7526, Rev. C. 1907. See said attorneys reside in the county. Em- 


also history of Sec. 10170. Cal. C. Civ. 
Proc. Sec. 1494. 


This section does not make the furnish- 
ing of vouchers a condition precedent to 
the allowance of a claim. The executor or 
administrator may require satisfactory 
vouchers in his discretion. Jones v. Rich, 
20 Mont. 289, 292, 50 Pac. 936. 

The provision of this section, that the 
affidavit supporting a claim against a de- 
cedent’s estate, when made by another than 
claimant, shall set forth the reason why 
it is not made by claimant, is satisfied by 
an affidavit, made by one of claimant’s 
attorneys, stating that claimant is a cor- 
poration, and none of its officers except its 


10175. Judge may present claim, and action thereon. 


pire State Min. Co. v. Mitchell, 29 Mont. 
55, 58, 74 Pac. 81. 

When claimant acts for himself, the 
word “claimant” in the affidavit accom- 
panying the claim meets all the require- 
ments of this section; but, when some one 
acts in behalf of claimant, the statement 
must be “to the knowledge of the affiant.” 
Dorais v. Doll, 33 Mont. 314, 317, 83 Pac. 
884. 

Cited or applied as section 2604, Code 
of Civil Procedure, in Harrington v. Butte 
& Boston Min. Co., 35 Mont. 530, 531, 90 
Pac. 748. 


Statement of claims against estates of 
decedents, see note in 130 A. S. R. 311. 


Any judge of 


the district court may present a claim against the estate of a decedent for 
allowance to the executor or administrator thereof, and if the executor or 
administrator allows the claim, he must in writing designate some judge of 
the district court of an adjoining county or district, who, upon the pres- 
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entation of such claim to him, is vested with power to allow or reject it, 
and the judge presenting such claim, in case of its rejection by the exec- 
utor or administrator, or by such judge as shall have acted upon it, has 
the same right to sue in a proper court for its recovery as other persons 
have when their claims against an estate are rejected. 

History: Sec. 7527, Rev. C. 1907. See also history of Sec. 10170. Cal. C. Civ. Proc. 
Sec. 1495. 


10176. Allowance and rejection of claims. When a claim, accom- 
panied by the affidavit required in this chapter, is presented to the exec- 
utor or administrator, he must indorse thereon his allowance or rejection, 
with the day and date thereof. If he allow the claim, it must. be pre- 
sented to the judge for his approval, who must in the same manner indorse 
upon it his allowance or rejection. If the executor or administrator, or 
the judge, refuse or neglect to indorse such allowance or rejection for ten 
days after the claim has been presented to him, such refusal or neglect 
may, at the option of the claimant, be deemed equivalent to a rejection on 
the tenth day; and if the presentation be made by a notary, the certificate 
of such notary, under seal, shall be prima facie evidence of such pres- 
entation, and the date thereof. If the claim be presented to the executor 
or administrator before the expiration of the time limited for the pres- 
entation of claims, the same is presented in time, though acted upon by the 
executor or administrator, and by the judge, after the expiration of such 


time. 


History: Sec. 7528, Rev. C. 1907. See 
also history of Sec. 10170. Cal. C. Civ, 
Proc. Sec. 1496. 


The presentation of a claim against an 
estate at the office of the attorney of the 
estate, in accordance with a published 
notice to creditors, and the indorsement of 
the claim by the attorney, under the direc- 
tion of the administrator, as having been 
“rejected,” and signing the administrator’s 
name, constitute a sufficient compliance 
with this section. Dorais v. Doll, 33 Mont. 
314, 318, 83 Pac. 884. 

Where a party and his wife, in an action 
‘against the executrix of an estate for the 
breach of an agreement, entered into with 
them by decedent, to pay them jointly a 
certain sum,of money, alleged that each 
had presented to the executrix a separate 
claim for half the money sued for, and 
that the claims had been rejected, the 
plaintiffs, never having presented a joint 
claim against the estate, could not main- 
tain a joint action based upon the presen- 
tation and rejection of their separate 
claims. Brown v. Daly, 33 Mont. 523, 528, 
84 Pac. 883. 

Under the provisions of this section and 
of section 10178, a creditor is not given 
three months after the rejection of his 
claim by the administrator of an estate 
within which to begin action thereon, even 
though the claim was rejected after the 
time limited for presentation, if otherwise 


barred by the general statute of limita- 
tions, although filed within the time limited 
for the presentation of claims, and before 
the bar of the statute had fallen. Davis v. 
Estate of Davis, 56 Mont. 500, 507, 185 
Pac. 559. 

The notice to creditors required by law 
is for the convenience of the creditors, and 
there is nothing in the statute to prevent 
a creditor from presenting a claim as soon 
as the administrator is appointed and 
qualified. Davis v. Estate of Davis, 56 
Mont. 500, 507, 185 Pac. 559. 


Creditors of an estate may present their 
claims for payment before formal notice 
for presentation of claims is given, or if 
no notice at all is given, the administrator 
or executor, when qualified, having author- 
ity to pass upon claims against the estate 
in either event. Davis v. Estate of Davis, 
56 Mont. 500, 508, 185 Pac. 559. 

When a claim against an estate is pre- 
sented before the time limited for its 
presentation has expired, it may neverthe- 
less be acted upon by the administrator or 
executor, after the expiration of that pe- 
riod. Davis v. Estate of Davis, 56 Mont. 
500, 511, 185 Pac. 559. 

Creditors of estates, after presentation 
of their claims, must make inquiry as to 
the action taken by executor, administra- 
tor, or the district judge with reference to 
them, in order to preserve their rights in 
case of rejection, the statute, while re- 
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quiring each to indorse thereon his allow- 
ance or rejection, with the day and date 
thereof, not making it the duty of either 
to notify claimants of their rejection. 
Lindsay v. Hogan, 56 Mont. 583, 586, 185 
Pac. 1118. 


PROBATE PROCEEDINGS. 


[Part IV 


Cited or applied as section 2606, Code 
of Civil Procedure, in Jones v. Rich, 20 
Mont. 289, 291, 50 Pac. 936. ; 


When and against whom allowance of 
claims by personal representative is con- 


clusive, see note in 65 Am. Dee. 121. 


10177. Approved claims or copies to be filed—Claims secured by liens 
may be described—Lost claims. Every claim allowed by the executor or 
administrator, and approved by the judge, or a copy thereof, as herein- 
after provided, must, within thirty days thereafter, be filed in the court, 
and be ranked among the acknowledged debts of the estate, to be paid in 
due course of administration. If the claim be founded on a bond, bill, 
note, or other instrument, a copy of such instrument must accompany the 
claim, and the original instrument must be exhibited, if demanded, unless 
it be lost or destroyed, in which case the claimant must accompany his 
claim by his affidavit, containing a copy or particular description of such 
instrument, and stating its loss or destruction. If the claim, or any part 
thereof, be secured by a mortgage or other lien which has been recorded 
in the office of the county clerk of the county in which the land affected 
by it lies, it shall be sufficient to describe the mortgage or lien, and refer 
to the date, volume, and page of its record. If, in any case, the claimant 
has left an original voucher in the hands of the executor or administrator, 
or suffered the same to be filed in court, he may withdraw the same when 
a copy thereof has been already, or is then, attached to his claim. A brief 
description of every claim filed must be entered by the clerk in the 
register, showing the name of the claimant, the amount and character of 
the claim, rate of interest, and date of allowance. 


History: Sec. 7529, Rev. C. 1907. See 
also history of Sec. 10170. Cal. C. Civ. 
Proc. Sec. 1497. 


The allowance of a claim against an 


tion, where it appears to be due upon an 
oral agreement, the result of which is an 
account stated. Dorais v. Doll, 33 Mont. 
314, 318, 83 Pac. 884. 


estate and its approval by the district 
judge does not render such claim a final 
judgment so as to protect it from attack 
by protest against the allowance of the 
administrator’s final account. In re Mouil- 
lerat’s Estate, 14 Mont. 245, 250, 36 Pace. 
185. 

A claim against an estate is not 
“founded on a bond, bill, note, or other in- 
strument,” within the meaning of this sec- 


Compliance with the provisions of this 
section involves no difficulty, and a court 
cannot say that anything less than sub- 
stantial compliance upon the part of the 
claimant meets the requirements. Van- 
derpool v. Vanderpool, 43 Mont. 448, 452, 
138 Pace. 772. 


Cited or applied as section 2607, Code 


of Civil Procedure, in Jones v. Rich, 20 
Mont. 289, 291, 50 Pac. 936. 


10178. Rejected claims to be sued for within three months. When a 


claim is rejected either by the executor or administrator, or the judge, the 
holder must bring suit in the proper court against the executor or admin- 
istrator within three months after the date of its rejection, if it be then 
due, or within two months after it becomes due, otherwise the claim shall 


be forever barred. 


History: Sec. 7530, Rev. C. 1907. See 
also history of Sec. 10170. Cal. C. Civ. 
Proc. Sec. 1498. 


This section provides an exclusive rem- 
edy, and an order disallowing a claim 
against an estate is not appealable under 


the provisions of section 9731. In re Bark- 
er’s Estate, 26 Mont. 279, 283, 67 Pac. 941. 

Where a claim against an estate has 
once been presented to the administrator 
or executor and rejected, the claimant can- 
not thereafter, in evasion of this section, 
again present the same claim, differing 
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from the former only in form and detail. 
Lindsay v. Hogan, 56 Mont. 583, 585, 185 
Pac. 1118. 

Presentation of a claim against an estate 
in improper form and consequent rejection 
by the administrator or executor do not 
bar a second presentation in due form, pro- 
vided the time has not elapsed in which 
claims may be presented. Lindsay v. 
Hogan, 56 Mont. 583, 585, 185 Pac. 1118. 

Where a claim against an estate is due 
at the date of its rejection, suit must be 
brought thereon within three months there- 
after; otherwise it is barred under this 
section, even though no notice was given 
of such rejection. Lindsay v. Hogan, 56 
Mont. 583, 585, 185 Pac. 1118. 

Neither this section nor section 10176, 
makes it the duty either of the adminis- 
trator or of the judge to give to the claim- 
ant notice of the rejection of his claim. 
Lindsay v. Hogan, 56 Mont. 583, 586, 185 
mac wliis, 

If the presentation of a claim against an 
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estate, which was rejected, advised the 
executor or administrator of its nature, the 
amount claimed, and was explicit enough 
to bar another action on the same demand, 
it was sufficient; an observance of the 
technical rules of pleading not being re- 
quired. Harwood v. Scott, 57 Mont. 83, 
186 Pac. 693. 

Where a claim against an estate is dis- 
allowed by the executor or administrator, 
the suit brought by the claimant must bé 
upon the identical claim presented for pay- 
ment. Harwood v. Scott, 57 Mont. 83, 
186 Pac. 693. 

Cited or applied as section 2608, Code of 
Civil Procedure, in In re Davis’ Estate, 27 
Mont. 490, 496, 71 Pac. 757; In re Tuohy’s 
Estate, 33 Mont. 230, 246, 83 Pac. 486; 
Brown v. Daly, 33 Mont. 523, 528, 84 Pac. 
883; as section 7530, Revised Codes, in 
Davis v. Estate of Davis, 56 Mont. 500, 
506, 185 Pac. 559; as section 7530, Revised 
Codes, in Smith v. Smith, 224 Fed. 1, 11, 
a39 0. Cy As 460. 


10179. Claims barred by statute of limitations—When and whom judge 


may examine. 


No claim must be allowed by the executor or administrator, 
or by the judge, which is barred by the statute of limitations. 


When a 


claim is presented to a judge for his allowance, he may, in his discretion, 
examine the claimant and others on oath, and hear any legal evidence 


touching the validity of the claim. 


History: Sec. 7531, Rev. C. 1907. See 
also history of Sec. 10170. Cal. C. Civ. 
Proc. Sec. 1499. 


Creditors of an estate may, upon the set- 
tlement of an administrator’s final account, 
contest an allowed claim as barred by lim- 
itation under this section. In re Mouil- 
lerat’s Estate, 14 Mont. 245, 252, 36 Pac. 
185. See, also, Vanderpool v. Vanderpool, 
48 Mont. 448, 454, 138 Pac. 772. 

When claims have been presented and 
allowed, and are not contestable for the 


reason that they are barred at the time of 
presentation, none of the statutory lmita- 
tions run as against them. In re Tuohy’s 
Estate, 33 Mont. 230, 247, 83 Pac. 486. 

Cited or applied as section 2609, Code 
of Civil Procedure, in Empire State Min. 
Co. v. Mitchell, 29 Mont. 55, 58, 74 Pac. 
81; as section 7531, Revised Codes, in 
Davis v. Estate of Davis, 56 Mont. 500, 
506, 185 Pac. 559. 

Cited or applied as section 7531, Revised 
Codes, in Smith v. Smith, 224 Fed. 1, 11, 
1595177 C. a. 40D, 


10180. Claims must be presented before suit. No holder of any claim 


against an estate shall maintain any action thereon, unless the claim is 
first presented to the executor or administrator, except in the following 
ease: An action may be brought by any holder of a mortgage or lien to 
enforce the same against the property of the estate subject thereto where 
all recourse against other property of the estate is expressly waived in the 


complaint. 


History: See note to Sec. 10170. Amd. 
by Sec. 2610, C. Civ. Proc. 1895; re-en. Sec. 
7532, Rev. C. 1907; amd. Sec. 1, Ch. 145, 
L. 1921. Cal. C. Civ. Proc. Sec. 1500. 


No action on a claim against the estate 
of a deceased person for work and labor 
ean be maintained, unless the same has 
been presented to the executor or admin- 
istrator for allowance. Dodson v. Nevitt, 
5 Mont. 518, 521, 6 Pac. 358. 


Services performed for the benefit of an 
estate, at the request of the executor 
thereof, and subsequent to the death of the 
testator, are included within the expenses 
of administration, and are not “claims” 
against the estate. Dodson v. Nevitt, 5 
Mont. 518, 521, 6 Pac. 358. 

No action can be maintained upon a 
claim against a decedent’s estate unless it 
has been first presented to the executor 
or administrator for allowance; neither 
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ean it be maintained unless the identical 
claim sued upon is the one that was pre- 
sented. A party cannot present a claim 
founded upon an open account and then 
maintain an action upon a promissory 
note, or vice versa; and, if he attempts to 
do so, the result is such a variance as 
amounts to a failure of proof. Vander- 
pool v. Vanderpool, 48 Mont. 448, 453, 138 
Pac. 772. 

A complaint in an action to recover on a 
claim against an estate fails to state a 
cause of action unless it expressly alleges 
that the claim as made was first presented 
to the executor or administrator. Vander- 


10181. Effective date. 
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pool v. Vanderpool, 48 Mont. 448, 455, 138 
Pare tae 

Cited or applied as section 2610, Code of 
Civil Procedure, in Jones v. Rich, 20 Mont. 
289, 291, 50 Pac. 936; Brown v. Daly, 33 
Mont. 523, 528, 84 Pac. 883; Harrington 
v. Butte & Boston Min. Co., 35 Mont. 530, 
531, 90 Pac. 748; Harwood v. Scott, 57 - 
Mont. 83, 89, 186 Pac. 693; Emerson- 
Brantingham I. Co., v. Anderson, 58 Mont. 
617, 628, 194 Pac. 160. 

Cited or applied as section 7532, Revised 
Codes, in Smith v. Smith, 224 Fed. 1, 4, 
139 C. C. A. 465. 


This act shall be in full force and effect from 


and after its passage and approval; provided, however, nothing herein 
contained shall be construed as affecting any cause of action or litigation 
now pending in any court in the state of Montana. 


History: En. Sec. 3, Ch. 145, L. 1921. 


10182. Time of limitation. 


The time during which there shall be a 


vacancy in the administration must not be included in any limitations 


herein prescribed. 


History: Sec. 7533, Rev. C. 1907. See also history of Sec. 10170. Cal. C. Civ. Proc. 


Sec. 1501. 


10183. Claims in action pending at time of decease. 


If an action is 


pending against the decedent at the time of his death, the plaintiff must 
in like manner present his claim to the executor or administrator for allow- 
ance or rejection, authenticated as required in other cases; and no recovery 
shall be had in the action, unless proof be made of the presentations 
required. 


History: Sec. 7534, Rev. C. 1907. See 
also history of Sec. 10170. Cal. C. Civ. 
Proc. Sec. 1502. 


Where defendant’s answer admitted that 
a verified claim for the amount sued for 
had been duly presented and disallowed 
by the administrator of one of the defend- 


ants, plaintiff was not required to prove 
the presentation and disallowance of such 
claim. Harrington v. Butte & Boston Min. 
Co., 835 Mont. 530, 532, 90 Pac. 748. 

Cited or applied as section 2612, Code of 
Civil Procedure, in Dorais v. Doll, 33 Mont. 
314, 316, 83 Pac. 884. 


10184. Allowance of claim in part. Whenever any claim is presented 
to an executor or administrator, or to a judge, and he is willing to allow 
the same in part, he must state in his indorsement the amount he is willing 
to allow. If the creditor refuse to accept the amount allowed in satisfac- 
tion of his claim, he shall recover no costs in any action therefor brought 
against the executor or administrator, unless he recover a greater amount 
than that offered to be allowed. 


History: Sec. 7535, Rev. C. 1907. See also history of Sec. 10170. Cal. C. Civ. Proc. 
Sec. 1503. 


10185. Effect of judgment against executor. A judgment rendered 
against an executor or administrator, upon any claim for money against 
the estate of his testator or intestate, only establishes the claim in the 
same manner as if it had been allowed by the executor or administrator 
and a judge; and the judgment must be that the executor or adminis- 
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trator pay, in due course of administration, the amount ascertained to be 
due. A certified transcript of the docket of the judgment must be filed 
among the papers of the estate in court. No execution must issue upon 
such judgment, nor shall it create any lien upon the property of the estate, 
or give to the judgment creditor any priority of payment. 

History: Sec. 7536, Rev. C. 1907. See tiff “have and recover’ from the defend- 
also history of Sec. 10170. Cal C. Civ. ant, as administratrix, the amount of the 
Proc. Sec. 1504. verdict and costs, though defective under 
this section, does not require a reversal of 


the judgment. Gauss v. Trump, 48 Mont. 
92, 102, 1385 Pac. 910. 


A judgment in an action against an ad- 
ministratrix to recover for services ren- 
dered to deceased, to the effect that plain- 


10186. Execution not to issue after death—If one is levied the prop- 
erty may be sold. When any judgment has been rendered for or against 
the testator or intestate, in his lifetime, no execution shall issue thereon 
after his death, except as provided in section 9422. A judgment against 
the decedent for the recovery of money must be presented to the executor 
or administrator like any other claim. If execution is actually levied upon 
any property of the decedent before his death, the same may be sold for 
the satisfaction thereof; and the officer making the sale must account to 
the executor or administrator for any surplus in his hands. A judgment 
ereditor having a judgment which was rendered against the testator or 
intestate in his lifetime, may redeem any real estate of the decedent from 
any sale under foreclosure or execution, in like manner and with like 
effect as if the judgment debtor were still living. 


History: Sec. 7537, Rev. C. 1907. See Cited or applied as section 7537, Revised 
also history of Sec. 10170. Cal. C. Civ. Codes, in Hamilton v. Hamilton, 51 Mont. 
Proc. Sec. 1505. 509, 523, 154 Pac. 717. 


10187. What judgment is not a lien on real property of an estate. A 
judgment rendered against a decedent, dying after a verdict or decision 
on an issue of fact, but before judgment is rendered thereon, is not a lien 
on the real property of the decedent, but is payable in due course of 
administration. 


. History: Sec. 7538, Rev. C. 1907. See also history of Sec. 10170. Cal. C0. Civ. Proc. 
Sec. 1506. 


10188. May refer doubtful claims—KHffect of referee’s allowance or 
rejection. If the executor or administrator doubts the correctness of any 
claim presented to him, he may enter into an agreement, in writing, with 
the claimant, to refer the matter in controversy to some disinterested 
person, to be approved by the court or judge. Upon filing the agreement 
and approval of the court or judge, in the office of the clerk of the court for 
the county in which the letters testamentary or of administration were 
granted, the clerk must enter a minute of the order referring the matter 
in controversy to the person so selected; or, if the parties consent, a 
reference may be had in the court; and the report of the referee, if con- 
firmed, establishes or rejects the claim the same as if it had been allowed 
or rejected by the executor or administrator and judge. 


History: Sec. 7539, Rev. C. 1907. See also history of Sec. 10170. Cal. C. Civ. Proc. 
Sec. 1507. 


10189. Trial by referee—How confirmed and its effect. The referee 
must hear and determine the matter, and make his report thereon to the 
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court in which his appointment is entered. The same proceedings shall 
be had in all respects, and the referee shall have the same powers, be 
entitled to the same compensation, and subject to the same control, as in 
other cases of reference. The court or judge may remove the referee, 
appoint another in his place, set aside or confirm his report, and adjudge 
costs, aS in actions against “executors or administrators, and the order or 
judgment thereon shall be as valid and effectual, in all respects, as if the 
same had been rendered in an action commenced by ordinary process. 


History: Sec. 7540, Rev. C. 1907. See also history of Sec. 10170. Cal. C. Civ. Proc. 
Sec. 1508. 


10190. Liability of executor, etc., for costs. When a judgment is 
recovered, with costs, against any executor or administrator, he shall be 
individually liable for such costs, but they must be allowed him in his 
administration accounts, unless it appears that the suit or proceeding in 
which the costs were taxed was prosecuted or defended without just cause. 


History: Sec. 7541, Rev. C. 1907. See Personal liability of executors and ad- 
also history of Sec. 10170. Cal. C. Civ. ministrators for costs, see note in 14 
Proc. Sec. 1509. L. R. A. 696. 


10191. Claims of executor, etc., against the estate. If the executor or 
administrator is a creditor of the decedent, his claim, duly authenticated 
by affidavit, must be presented for allowance or rejection to the judge, and 
its allowance by the judge is sufficient evidence of its correctness, and must 
be paid as other claims in due course of administration. If, however, the 
judge reject the claim, action thereon may be had against the estate by 
the claimant, and summons must be served upon the judge, who may 
appoint an attorney, at the expense of the estate, to defend the action. If 
the claimant recover no judgment, he must pay all costs, including defend- 
ant’s reasonable attorney’s fees, to be fixed by the court or judge. 

History: See note te Sec. 10170, Amd. An executor or administrator may, in 


by Sec. 2620, C. Civ. Proc. 1895; re-en. Sec. 
7542, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1510. 


Where a claim is presented against an 
estate by an executrix in her personal 
capacity and disallowed, she cannot bring 
an action for the amount of the claim 


good faith, make advances to the estate, 
if suitable and for its benefit. Such ad- 
vances may be allowed and recovered as 
claims against the estate. In re Williams’ 
Estate, 47 Mont. 325, 331, 132 Pac. 421. 
Cited or applied as section 7542, Revised 
Codes, in Davis v. Estate of Davis, 56 


against herself acting as executrix of the Mont. 500, 506, 185 Pac. 559. 


estate. Phillips v. Phillips, 18 Mont. 305, 
45 Pac. 221. 


10192. Executor neglecting to give notice to creditors to be removed. 
If an executor or administrator neglects, for two months after his appoint- 
ment, to give notice to creditors, as prescribed by this chapter, the court 
or judge must revoke his letters, and appoint some other person in his 
stead, equally or the next in order entitled to the appointment. 


History: Sec. 7543, Rev. C. 1907. See also history of Sec. 10170. Cal. C. Civ. Proc. 
Sec. 1511. 


10193. Executor to return statement of claims. At the same time at 
which he is required to return his inventory, the executor or administrator 
must also return a statement of all claims against the estate which have 
been presented to him, if so required by the court or judge, and from time 
to time thereafter he must present a statement of claims subsequently pre- 
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sented to him, if so required by the court or judge. In all such state- 
ments he must designate the names of the creditors, the nature of each 
claim, when it became due, or will become due, and whether it was allowed 
or rejected by him. 


History: See note to Sec. 10170. Amd. 7544, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
by Sec. 2622, C. Civ. Proc. 1895; re-en. Sec. 1512. 


10194. Executor may pay interest. If there be any debt of the 
decedent bearing interest, whether presented or not, the executor or admin- 
istrator may, by order of the court or judge, pay the amount then accu- 
mulated and unpaid, or any part thereof, at any time when there are 
sufficient funds properly applicable thereto, whether said claim be then 
due or not; and interest shall thereupon cease to accrue upon the amount 
so paid. 

History: See note to Sec. 10170. Amd. claims during the regular course of ad- 
by Sec. 2623, C. Civ. Proc. 1895; re-en. Sec. ministration, and does not authorize an 
7545, Rev. C. 1907. Cal. C. Civ. Proc. Sec. order directing the payment of a claim by 
1513. a special administrator. State ex rel. 


. Bartlett v. District Court, 18 Mont. 481, 
This section relates to the payment of 486, 46 Pac. 259. 


CHAPTER 41. ; 
SALES OF PROPERTY OF ESTATE IN GENERAL—BORROWING MONEY—SALES 


OF PERSONAL PROPERTY. 
Section 10195. Estate Chargeable With Debts—No Priority. 
10196. Money May Be Borrowed. 
10197. No Sales Valid Except by Order of District Court. 
10198. Petitions for Orders of Sale. 
10199. But One Petition, Order, and Sale Must Be Had When It Is Possible 
to Do So. 
10200. Perishable and Depreciating Property to Be Sold. 
10201. Order to Sell Personal Property. 
10202. Partnership Interests and Choses in Action—How Sold. 
10203. Order of Sale—What to Direct and What to Be First Sold. 
10204. Sale of Personal Property. 


10195. Estate chargeable with debts—No priority. All the property 
of the decedent shall be chargeable with the payment of the debts of the 
deceased, the expenses of the administration, and the allowance to the 
family, except as otherwise provided in this code and in the Civil Code. 
And the said property, personal and real, may be sold as the court or judge 
may direct, in the manner prescribed in this chapter. There shall be no 
priority as between personal and real property for the above purposes. 


History: Sec. 7546, Rev. C. 1907. Cal. This section, when read in connection 
C. Civ. Proc. Sec. 1516. with section 7052, indicates that all of the 


Note.—Sections 10195 to 10198 were en- Property of the estate is subject to the 
acted as sections 171 to 175, pp. 283 to payment of the debts, using that term in 
SS Taws of 1877: re-enacted as sections it8 general sense, to include debts, family 
~~ ’ 1 
171 to 175, Second Division Revised Stat- Allowances, expenses, and charges of ad- 
utes 1879; re-enacted as sections 171 to Muinistration already accrued and to accrue. 


175, Second Division Compiled Statutes Plains a & seit ah ge Co. v. Lynch, 
1887; re-enacted as sections 2640 to 2644, 38 Mont. 271, 283, 99 Pac. 847, 129 Am. St. 
Code of Civil Procedure 1895; re-enacted Rep. 645. 


as sections 7546 to 7550, Revised Codes _ Cited or applied as section 2640, Code of 
1907. Civil Procedure, in Tuohy’s Estate, 23 


Mont. 305, 309, 58 Pac. 722; as section 
7546, Revised Codes, in In re Blackburn’s 
Estate, 51 Mont. 234, 237, 152 Pac. 31. 
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10196. Money may be borrowed. In all cases the executor or admin- 
istrator of an estate, instead of selling the property of the estate to pay 
the charges and demands against the same, may borrow money at the 
lowest rate of interest at which it may be had, and for such length of 
time as the court or judge may allow, to pay such claims, when it shall be 
made to appear to the court or judge, by petition and evidence, that an 
immediate sale of the property of the estate will be detrimental to the 
heirs, devisees, legatees, or other persons having an interest therein; and 
in such ease the estate shall be chargeable with the payment of the sum so 
borrowed and interest thereon. Such petition may be by the executor 
or administrator, or by any one of the heirs of the deceased, or other 
person interested in the estate. Notice shall be given as follows: If by 
the executor or administrator, to all the heirs, devisees, legatees residing 
in the state; and if by an heir, devisee, or legatee, to the administrator 
or executor, and to all other heirs, devisees, and legatees residing in the 
state. The notice must be-given by personal service on all persons resid- 
ing in the state. If any persons interested in the estate, as above men- 
tioned, are not residents of or cannot be found within the state, then 
notice must be given by publication in some newspaper published in the 
county, at least once a week for four successive weeks. 
3 History: Sec. 7547, Rev. C. 1907. See also history of Sec. 10195. 


10197. No sales valid except by order of district court. No sale of 
any property of an estate of a decedent is valid unless made under order 
of the district court, or a judge thereof, except as otherwise provided in 
this chapter. All sales must be made under oath reported to and con- 
firmed by the court or judge before the title to the property sold passes. 


History: Sec. 7548, Rev. C. 1907. See former bid, together with the costs of re- 
also history of Sec. 10195. Cal. C. Civ. sale, has been received; and, where no 


Proc. Sec. 1517. 


The district court, sitting in probate, 
has a discretion to refuse to confirm a sale 
of personal property upon the sole ground 


abuse of such discretion is shown, an appli- 
cation for’a writ of supervisory control to 
compel the confirmation of the sale will be 
dismissed. State ex rel. King v. District 
Court, 42 Mont. 182, 187, 111 Pac. 717. 


that a bid of ten per cent. in excess of the 


10198. Petitions for orders of sale. All petitions for orders of sale 
must be in writing, setting forth the facts showing the sale to be neces- 
sary, and, upon the hearing, any person interested in the estate may file his 
written objections, which must be heard and determined. A failure to set 
forth the facts showing the sale to be necessary will not invalidate the 
subsequent proceedings, if the defect be supplied by the proofs at the 
hearing, and the general facts showing the necessity be stated in the order 
directing the sale. 


History: Sec. 7549, Rev. C. 1907. See also history of Sec. 10195. Cal. C. Civ. Proc. 
Sec. 1518. 


10199. But one petition, order, and sale must be had when it is possible 
to do so. When it appears to the court or judge that the estate is insol- 
vent, or that it will require a sale of all the property of the estate of every 
character, to pay the family allowance, expenses of administration, and 
debts, there need be but one petition filed, but one order of sale made, and 
but one sale had, except in the case of perishable property, which may be 
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sold as provided in section 10200. The court or judge, when a petition for 
the sale of any property for any of the purposes herein named is presented, 
must inquire fully into the probable amount required to make all such 
payments, and, if there be no more estate than sufficient to pay the same, 
may require but one proceeding for the sale of the entire estate. In such 
case the petition must set forth substantially the facts required by section 
10211. 


History: Sec. 7550, Rev. C. 1907. See also history of Sec. 10195. Cal. C. Civ. Proc. 
Sec. 1519. 


10200. Perishable and depreciating property to be sold. At any time 
after receiving letters, the executor or administrator, or special adminis- 
trator, may apply to the court or judge and obtain an order to sell perish- 
able and other personal property liable to depreciate in value, or which 
will incur loss or expense by being kept, and so much other personal 
property as may be necessary to pay the allowance made to the family of 
the decedent. The order for the sale may be made without notice; but the 
executor, administrator, or special administrator is responsible for the 
property, unless, after making a sworn return or on a proper showing, the 
court or judge shall approve the same. 


History: Sec. 7551, Rev. C. 1907. Cal. Division Compiled Statutes 1887; re-en- 
C. Civ. Proc. Sec. 1522. acted as sections 2650 to 2654, Code of 

Note.—Except as otherwise noted, sec- Civil Procedure 1895; re-enacted as_sec- 
tions 10200 to 10203 were enacted as sec- tions 7551 to 7555, Revised Codes 1907. 
tions 176 to 180, pp. 285 and 286, Laws of 
1877; re-enacted as sections 176 to 180, Cited or applied as section 7551, Revised 
Second Division Revised Statutes 1879; Codes, in State ex rel. King v. District 
re-enacted as sections 176 to 180, Second Court, 42 Mont. 182, 185, 111 Pac. 717. 


10201. Order to sell personal property. If claims against the estate 
have been allowed, and a sale of property is necessary for their payment, 
or for the expenses of administration, or for the payment of legacies, the 
executor or administrator may apply for an order to sell so much of the 
personal property as may be necessary therefor. Upon filing his petition, 
notice of at least five days must be given of the hearing of the applica- 
tion, either by posting notices or by advertising. He may also make a 
similar application from time to time, so long as any personal property 
remains in his hands, and sale thereof is necessary. If it appears for the 
best interests of the estate, he may, at any time after filing the inventory, 
in like manner, and after giving like notice, apply for and obtain an order 
to sell the whole of the personal property belonging to the estate, whether 
necessary to pay debts or not. 


History: Sec. 7552, Rev. C. 1907. See also history of Sec. 10200. Cal. C. Civ. Proc. 
Sec. 1523. 


10202. Partnership interests and choses in action—How sold. Part- 
nership interests or interests belonging to any estate by virtue of any 
partnership formerly existing, interests in personal property pledged, and 
choses in action may be sold in the same manner as other personal prop- 
erty, when it appears to be for the best interests of the estate. Before 
confirming the sale of any partnership interest, whether made to the 
surviving partner or any other person, the court or judge must carefully 
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inquire into the condition of the partnership affairs, and must examine the 
surviving partner, if in the county and able to be present in court. 


‘History: Sec. 7553, Rev. C. 1907. See also history of Sec. 10200. Cal. C. Civ. Proc. 
Sec. 1524. 


10203. Order of sale—What to direct and what to be sold first. If it 
appears that a sale is necessary for the payment of debts or the family 
allowance, or for the best interests of the estate and the persons inter- 
ested in the property to be sold, whether it is or is not necessary to pay 
the debts or family allowance, the court or judge must order it to be made. 
In making orders and sales for the payment of debts or family allowance, 
such articles as are not necessary for the support and subsistence of the 
family of the decedent, or are not specially bequeathed, must be first sold, 
and the court or judge must so direct. 


History: Sec. 7554, Rev. C. 1907. See also history of Sec. 10200. Cal. C. Civ. Proc. 
Sec. 1525. 


10204. Sale of personal property. The sale of personal property must 
be made at public auction, after public notice given for at least ten days 
by notices. posted in three public places in the county, or by publication in 
a newspaper, or both, containing the time and place of sale, and a brief 
description of the property to be sold, unless for good reason shown the 
court, or a judge thereof, orders a private sale, or a shorter notice. Publi 
sales of such property must be had at the courthouse door, or at the 
residence of the decedent, or at some other public place; but no sale shall 
be made of any personal property which is not present at the time of sale, 
and the sale must be for cash, unless the court or judge otherwise order. 


History: See note to Sec. 10200. Amd. 7555, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
by Sec. 2654, C. Civ. Proc. 1895; re-en. Sec. 1526. 


CHAPTER 42. 
SUMMARY SALES OF MINES AND MINING INTERESTS. 


Section 10205. Mines May Be Sold, How. 
10206. Petition for Sale—Who May File and What to Contain. 
10207. Order to Show Cause—How Made and on What Notice. 
10208. Order of Sale—When and How to Be Made. 
10209. Further Proceedings—How Regulated. 


10205. Mines may be sold, how. When it appears from the inventory 
that the estate consists, in whole or in part, of mines or interests in mines, 
or of shares, interests, or stocks in a mining corporation, such mines, 
interests, stocks, or shares may be sold under the order of the court or 


judge. 
History: Sec. 7556, Rev. C. 1907. Cal. utes 1879; re-enacted as sections 181 to 
C. Civ. Proc. Sec. 1529. 185, Second Division Compiled Statutes 


Note.—Sections 10205 to 10209 were en- 1887; re-enacted as sections 2660 to 2664, 
acted as sections 181 to 185, pp. 287 to Code of Civil Procedure 1895; re-enacted 
288, Laws of 1877; re-enacted as sections 8 Sections 7556 to 7560, Revised Codes 
181 to 185, Second Division Revised Stat- 1907. 


10206. Petition for sale—Who may file and what to contain. The 
executor or administrator, or any heir-at-law, or creditor of the estate, or’ 
any partner or member of any mining company or corporation in which 
interests or shares are held or owned by the estate, may file in the court 
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a petition, in writing, setting forth the general facts of the estate being 
then in due course of administration, and particularly describing the mine, 
interest, or shares which it is desired to sell, and particularly the condition 
and situation of the mines or mining interests, or of the mining company 
or corporation in which such interests or shares are held, and the grounds 
upon which the sale is asked to be made. 


History: Sec. 7557, Rev. C. 1907. See also history of Sec. 10205. Cal. C. Civ. Proc. 
Sec. 1530. 


10207. Order to show cause—How made and on what notice. Upon 
the presentation of such petition, the court or judge must make an order 
directing all persons interested to appear before such court or judge, at a 
time and place specified, not less than four nor more than ten weeks from 
the time of making such order, to show cause why an order should not be 
eranted to the executor or administrator to sell such mine, mining inter- 
ests, shares, or stocks, as set forth in the petition and belonging to the 
estate. A copy of the order to show cause must be personally served 
on all persons interested in the estate, at least ten days before the time 
appointed for hearing the petition, or published at least four successive 
weeks in such newspaper as the court or judge shall specify. If all persons 
interested in the estate signify in writing their assent to such sale, the 
notice may be dispensed with. 


History: Sec. 7558, Rev. C. 1907. See also history of Sec. 10205. Cal. C. Civ. Proc. 
Sec. 1531. 


10208. Order of sale—When and how to be made. If, upon hearing 
the petition, it appears to the satisfaction of the court or judge that it is 
to the interest of the estate that such mining property or interests of the 
estate should be sold, or that an immediate sale is necessary in order to 
secure the just rights or interests of the mining partners or tenants in 
common, such court or judge must make an order authorizing the executor 
or administrator to sell such mining interests, mines, or shares, as herein 
provided. 


History: Sec. 7559, Rev. C. 1907. See also history of Sec. 10205. Cal. C. Civ. Proc. 
Sec. 1532. 


10209. Further proceedings—How regulated. After the order of sale 
is made, all further proceedings for the sale of such mining property, and 
for the notice, report, and confirmation thereof, must be in conformity with 
the provisions of sections 10200 to 10204 and 10210 to 10248 of this code. 


History: Sec. 7560, Rev. C. 1907. See also history of Sec. 10205. Cal. C. Civ. Proc. 
Sec. 1533. 


CHAPTER 43. 
SALE OF REAL ESTATE AND OF CONTRACTS FOR PURCHASE OF LANDS. 


Section 10210. Executor or Administrator May Sell Property, When. 
10211. Verified Petition for Sale—What It May Contain and to What It May 
Refer. 
10212. Order to Persons Interested to Appear. 
10213. Copy to Be Served, Assent Given, or Publication Made. 
10214. Hearing After Proof of Service—Presentation of Claims. 
10215. Administrator, Executor, and Witnesses May Be Examined, 
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10216. To Sell Real Estate, or Any Part, When. 

10217. Order of Sale—When to Be Made. 

10218. What the Order of Sale Must Contain—May Be at Public or Private 
Sale. 

10219. Interested Persons May Apply for Order of Sale—Form of Petition. 

10220. Notice of Sale. 

10221. Time and Place. 

10222. Private Sale of Real Estate, How Made and Notice—Bids, When and 
How Received. 

10223. Ninety Per Cent. of Appraised Value Must Be Offered. 

10224. Purchase-money on Sale on Credit—How Secured. 

10225. Return of Proceedings—Notice of Hearing—Setting Aside Sale—Resale. 

10226. May File Objections, When and Who. 

10227. When Order of Confirmation Is to Be Made, and When Not. 

10228. Conveyances. 

$0229. Order of Confirmation—What to State. 

10230. Sale May Be Postponed. 

10231. Notice of Postponement. : 

10232. Where Payment of Debts, ete., Provided for by Will. 

10233. Sale Without Order—May Require Security. 

10234. Where Provision by Will Insufficient. 

10235. Estate Subject to Debts, ete. 

10236. Contribution Among Legatees. 

10237. Contract for Purchase of Lands May Be Sold, How. 

10238. Conditions of Sale. 

10239. Purchaser to Give Bond. 

10240. Executor to Assign Contract. 

10241. Sales by Executor or Administrator of Lands Under Mortgage or Lien. 
10242. The Holder of the Mortgage or Lien May Purchase the Lands—His 
Receipt to the Amount of His Claim a Valid Payment. 

. 10248. Administrator and Executor Liable for Misconduct in Sale, 
10244. Fraudulent Sales. 
10245. Limitation of Actions for Vacating Sale, ete. 
10246. To What Cases Preceding Section Not to Apply. 
10247. Account of Sale to Be Returned. 
10248. Executor, etc., Not to Be Purchaser. 


10210. Executor or administrator may sell property, when. When a 
sale of the property is necessary to pay the allowance of the family, or 
the debts outstanding against the decedent, or the debts, expenses, or 
charges of administration, or legacies; or when it appears to the satisfac- 
tion of the court that it is for the advantage, benefit, and best interests of 
the estate, and those interested therein, including the minor heirs, if any, 
that the real estate, or some part thereof, be sold, the executor or admin- 
istrator may sell any real as well as personal property of the estate, upon 
the order of the court or judge; and an application for the sale of real 
property may also embrace the sale of personal property. 


History: En. Sec. 186, p. 288, L. 1877; Cited or applied as section 7561, Revised 
re-en. Sec. 186, 2nd Div. Rev. Stat. 1879; Codes, before amendment, in Plains Land 
re-en. Sec, 186, 2nd Div. Comp. Stat, 1867; & Improvement Co. v. Lynch, 38 Mont. 271, 
amd. Sec, 2670, C. Civ. Proc. 1895; re-en. 283, 99 Pac. 847, 129 Am. St. Rep. 645. ~ 
Sec. 7561, Rev. C. 1907; amd. Sec. 1, Ch. 3, 

L. 1915. Cal. C. Civ. Proc. Sec. 1536. 


10211. Verified petition for sale—What it may contain and to what it 
may refer. To obtain such order for the sale of real property, he must 
present a verified petition to the court or judge, setting forth the amount 
of personal property that has come to his hands, and how much thereof, if 
any, remains undisposed of; the debts outstanding against the decedent, 
as far as can be ascertained or estimated; the amount due upon the family 
allowance, or that will be due after the same has been in force one year; 
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the debts, expenses, and charges of administration already accrued, and 
an estimate of what will or may accrue during the administration; a gen- 
eral description of all the real property of which the decedent died seized, 
or in which he had any interest, or in which the estate has acquired any 
interest, and the condition and value thereof; and the names of the 
legatees and devisees, if any, and of the heirs of the deceased, so far as 
known to the petitioner; and if said order for sale of real estate is peti- 
tioned for on the ground that it is for the advantage, benefit, and best 
interests of the estate, and those interested therein, ineluding the minor 
heirs, if any, that a sale be made, the petition, in addition to the foregoing 
facts, must set forth in what way an advantage or benefit would accrue to 
the estate, and those interested therein, by such sale. If any of the 
matters here enumerated cannot be ascertained, it must be so stated in the 
petition; but a failure to set forth the facts showing the sale to be neces- 
sary will not invalidate the subsequent proceedings, if the defect be sup- 
plied by the proofs at the hearing, and the general facts showing such 


necessity be stated in the order. 


History: kn. Sec. 187, p. 289, L. 1877; 
re-en. Sec. 187, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 187, 2nd Div. Comp. Stat. 1887: 
re-en. Sec. 2671, C. Civ. Proc. 1895; re-en. 
Sec. 7562, Rev. C. 1907; amd. Sec. 2, Ch. 3, 
L. 1915. Cal. C. Civ. Proc. Sec. 1537. 


The district court, when sitting in pro- 
bate, on an application for an order of 
sale of real estate, may not enter into an 
investigation of questions of title to prop- 
erty included in the order, and alleged by 
objectors to the granting of such order to 
have been devised for a valuable consid- 
eration, and for that reason exempt from 
sale until after the disposition of all the 
other property belonging to the estate. In 
re Tuohy’s Estate, 33 Mont. 230, 243, 83 
Pac. 486. 

The petition is sufficient if it substan- 
tially complies with the statute. Plains 
Land & Improvement Co. v. Lynch, 38 
Mont. 271, 277, 99 Pac. 847, 129 Am. St. 
Rep. 645. 

The requirement of the statute, that the 
“condition” and “value” of the real estate 
be set forth in a petition to sell such real 
property to pay debts, is not jurisdic- 
tional; and, upon a collateral attack, de- 
fects in the petition with reference to 
such matters will not operate to set aside 
the proceedings had on the petition for 
leave to sell, after the sale has been made 
and the purchaser has, in good faith, paid 
the purchase price and gone into posses- 
sion of the land sold. Plains Land & Im- 
provement Co. v. Lynch, 38 Mont. 271, 279, 
99 Pac. 847, 129 Am. St. Rep. 645. 

If the debts of the estate appear to ex- 
ceed in amount the available means. at 
hand with which to pay them, it may fair- 
_ly be said to appear that a sale is neces- 
sary; and, if real estate is to be sold, the 
court or judge may properly consult the 


recitals of the petition as to the condition 
of the real estate to determine whether all 
or only a portion should be sold, and, if 
only a portion, then what particular por. 
tion. Plains Land & Improvement Co. v. 
Lynch, 38 Mont. 271, 283, 99 Pac. 847, 129 
Am. St. Rep. 645. 

A petition to sell real estate of a de- 
cedent, which in its statement as to the 
“condition” thereof was so defective as to 
amount to an entire omission in this re- 
gard, and which as to its value set forth 
that it has been “appraised at the sum of 
two thousand dollars,’ the appraisement 
being had less than one year prior to the 
presentation of the petition, was not so 
defective as to render the sale void on a 
collateral attack, in an action to quiet title 
brought by heirs of the estate. Plains 
Land & Improvement Co. v. Lynch, 38 
Mont. 271, 284, 99 Pac. 847, 129 Am. St. 
Rep. 645. 

Where the district court had jurisdiction 
to make an order of sale of a decedent’s 
real éstate, and the order itself was not 
void, any defects in the proceedings lead- 
ing up to the sale were errors within juris- 
diction, subject to review on appeal in the 
probate proceedings only, and not open to 
collateral attack by heirs seeking to set 
aside the sale for errors which amounted 
only to irregularities in the proceedings. 
Plains Land & Improvement Co. v. Lynch, 
38 Mont. 271, 289, 99 Pac. 847, 129 Am. St. 
Rep. 645. 

Where the court has jurisdiction to make 
an order of sale, the remedy for any error 
committed by it in making such order is 
by appeal. Such error is not ground for 
collateral attack. Plains Land & Improve- 
ment Co. v. Lynch, 38 Mont. 271, 290, 99 
Pac. 847, 129 Am. St. Rep. 645. 

If the petition upon which the order of 
sale was made is so defective that the 
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court did not acquire jurisdiction, the 
order may be assailed at any time upon a 
collateral as well as upon a direct attack; 
but if the facts stated in the petition were 
sufficient to confer jurisdiction upon the 
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court to hear the application, its order 
directing a sale cannot be impeached upon 
a collateral attack. Plains Land & Im- 
provement Co. v. Lynch, 38 Mont. 271, 
290, 99 Pac. 847, 129 Am. St. Rep. 645. 


10212. Order to persons interested to appear. If it appears to the 
court or judge, from such petition, that it is necessary, or that it would be 
for the advantage, benefit, and best interests of the estate, and those 
interested therein, including the minor heirs, if any, to sell the whole or 
some portion of the real estate, for the purposes and reasons mentioned in 
the preceding section, or any of them, such petition must be filed, and an 
order thereupon made, directing all persons interested in the estate to 
appear before the court or judge, at a time and place specified, not less 
than four nor more than ten weeks from the time of making such order, 
to show cause why an order should not be granted to the executor or 
administrator to sell so much of the real estate of the decedent as is 
necessary. 


History: En. Sec. 188, p. 289, L. 1877; 
re-en. Sec. 188, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 188, 2nd Div. Comp. Stat. 1887; 


re-en. Sec. 2672, C. Civ. Proc. 1895; re-en. 
Sec. 7563, Rev. C. 1907; amd. Sec. 35, Ch. 3, 
L. 1915... Cal. C. Civ. Proc. Sec. 1538. 


10213. Copy to be served, assent given, or publication made. <A copy 
of the order to show cause must be personally served on all persons inter- 
ested in the estate, any general guardian of a minor so interested, and any 
legatee, or devisee, or heir of the decedent, provided they are residents of 
the county, at least ten days before the time appointed for hearing the 
petition, or be published four successive weeks in such newspaper in the 
county as the court or judge shall direct. If all persons interested in the 
estate join in the petition for the sale, or signify in writing their assent 
thereto, the notice may be dispensed with, and the hearing may be had at 
any time. 


Related section: 10364. 

History: Sec. 7564, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1539. 

Note.—Except as otherwise noted sec- 
tions 10213 to 10248 were enacted as sec- 
tions 189 to 224, pp. 289 to 300, Laws of 


Second Division Revised Statutes 1879; re- 
enacted as sections 189 to 224, Second Di- 
vision Compiled Statutes 1887; re-enacted 
as sections 2673 to 2708, Code of Civil 
Procedure 1895; re-enacted as sections 7564 
to 7599, Revised Codes 1907. 


1877; re-enacted as sections 189 to 224, 


10214. Hearing after proof of service—Presentation of claims. The 
court or judge, at the time appointed in such order, or at such other time 
to which the hearing may be postponed, upon satisfactory proof of personal 
service er publication of a copy of the order, by affidavit or otherwise, 
if the consent in writing to such sale of all parties interested is not filed, 
must proceed to hear the petition, and hear and examine the allegations 
and proofs of the petitioners, and of all persons interested in the estate 
who may oppose the application. All claims against the decedent not 
before presented, if the period of presentation has not elapsed, may be 
presented and passed upon at the hearing. 


History: Sec. 7565, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1540. 


10215. Administrator, executor, and witnesses may be examined. The 


executor, administrator, and witnesses may be examined on oath by 
554 


ee 


Ch. 43] SALE OF REAL ESTATE AND REALTY CONTRACTS. ‘(10216-10215 


either party, and process to eampel them to attend and testify may be 
issued by the court or judge, in the same manner and with like effect 
as in other cases. 


History: Sec. 7566, Rev. C. 1907. See uiso history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1541. 


10216. To sell real estate, or any part, when. If it appears necessary, 
or that it is for the advantage, berefit, and best interests of the estate, 
and those interested therein, including the minor heirs, if any, to sell 
part of the real estate, and that by a sale thereof the residue of the 
estate, real or personal, or some specific part thereof, would be greatly 
injured or diminished in value, or subjected to expense, or rendered un- 
profitable, or that after any such sale the residue would be so small 
in quantity or value, or would be of such character, with reference to its 
future disposition among the heirs or devisees, as clearly to render it for 
the best interest of all concerned that the same should be sold, the 
court or judge mey authorize the sale of the whole estate, or of any 
part thereof, necessary and for the best interest of all concerned. 


History: See note to Sec. 10213; amd. Sec. 4, Ch. 3, L. 1915. Cal. C. Civ. Proc. 
Sec. 1542. 


10217. Order of sale—When to be made. If the court or judge is 
satisfied, after a full hearing upon the petition and an examination of the 
proofs and allegations of the parties interested, that a sale of the whole 
or seme portion of the real estate is necessary, for any of the causes men- 
tioned in this chapter, or that a sale of the whole or some portion of the 
real estate is for the advantage, benefit, and best interests of the estate, 
and those interested therein, including the minor heirs, if any, or if 
such sale be assented to by all of the persons interested, an order must 
be made to seil the whole, or so much and such parts of the real estate 
described in the petition, as the court or judge shall judge necessary 
or beneficial. | 


History: See note to Sec. 10213; amd. Sec. 5, Ch. 3, L. 1915. Cal. C. Civ. Proc. 
Sec. 1543. 


10218. What tke order cf sale must contain—May be at public or 
private sale. The order of sale must describe the lands to be sold and the 
terms of sale, which may be for cash, or on a eredit not exceeding one 
year, payable in gross or in instalments, with interest, as the court 
or judge may direct. The land may be sold in one parcel or in sub- 
divisions, as the executor or administrator shall judge most beneficial 
to the estate, unless the court or judge otherwise specially directs. If it 
appears that any part of such real estate has been devised, and not 
charged in such devise with the payment of debts or legacies, the court 
or judge must order the remainder to be sold before that so devised. 
Every such sale must be ordered to ve made at public auction, unless, 
in the opinion of the court or judge, it would benefit the estate to 
sell the whole or some part of such reai'‘estate at private sale. The 
court or judge may, if the same is asked for in the petition, order or 
direct such real estate, or any part thereof, to be sold at either public 
or private sale, as the executor or administrator shall deem to be most 
beneficial for the estate. If the executor or administrator neglects 
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or refuses to make a sale under the order, and as directed therein, 
he may be compelled to sell, by order of the court or judge, made on 
motion, after due notice, by any party interested. 


History: See note to Sec. 10213. Amd. 
Sec. 2678, C. Civ. Proc. 1895; re-en. Sec. 
7569, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1544. 


Where real estate of a deceased person 
was sold, on the petition of the adminis- 
tratrix, for cash and for considerably more 
than its appraised value, and the court, 
after a full hearing, confirmed the sale, 
the failure of the order of sale to state the 
terms thereof was cured by such confirma- 


tion. Plains Land & Improvement Co., 38 
Mont. 271, 285, 99 Pac. 847, 129 Am, "St. 
Rep. 645. 

The court may make its order of sale in 
the alternative. It may grant authority to 
sell either at public or private sale. Plains 
Land & Improvement Co., 38 Mont. 271, 
285, 99 Pac. 847, 129 Am. St. Rep. 645. 

Cited or applied as section 2678, Code of 


Civil Procedure, in In re Tuohy’s Estate, 
33 Mont. 230, 245, 83 Pac. 486. 


10219. Interested persons may apply for order of sale—Form of 
petition. If the executor or administrator neglects to apply for an order 
of sale when it is necessary, or when it is for the advantage, benefit, and 
best interests of the estate, and those interested therein, including the 
minor heirs, if any, that the real estate, or some portion thereof, be sold, 
any person in interest may make application therefor, in the same 
manner as the executor or administrator, and notice thereof must be 
given to the executor or administrator before the hearing. The petition 
of such applicant must contain as many of the matters set forth in section 
10211 as he can ascertain, and the order of sale must fix the period of 
time within which the executor or administrator must make the sale. 


History: See note to Sec. 10213; amd. Sec. 6, Ch. 3, L. 1915. Cal. C. Civ. Proc. 
Sec. 1545. 


10220. Notice of sale. When a sale is ordered, and it is to be made at 
public auction, notice of the time and place must be posted in three of 
the most public places in the county in which the land is situated, and 
published in a newspaper, if there be one printed in the same county, 
but if none, then in such paper as the court or judge may direct, for 
three weeks successively next before the sale; the lands and tenements 
to be sold must be described with common certainty in the notice. 


History: Sec. 7571, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1547. 


10221. Time and place. Sales at public auction must be made in 
the county where the land is situated, but when the land is situated in 
two or more counties, it may be sold in either. The sale must be made 
between the hours of nine o’clock in the merning and the setting of the 
sun on the same day, and must be made on the aay, named in the notice 
of sale, unless the same is postponed. 


History: Sec. 7572, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1548. | 


10222. Private sale of real estate, how made and notice—Bids, when 
and how received. When a sale of real estate is ordered to be made 
at private sale; notice of the same must be posted up in three of the 
most public places in the county in which the land is situated, and 
published in a newspaper, if there be one printed_in the same county, 
if none, then in such paper as the court or judge may direct, for two 
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weeks successively next before the day on or after which the sale 
is to be made, in which the lands and tenements to be sold must be de- 
seribed with common certainty. The notice must state a day on or 
after which the sale will be made, and a place where offers or bids 
will be received. The day last referred to must be at least fifteen 
days from the first publication of notice, and the sale must not be 
made before that day, but must be made within six months thereafter. 
The bids or offers must be in writing, and may be left at the place 
designated’ in the notice, or delivered to the executor or administrator 
personally, or may be filed in the office of the clerk of the court to 
which the return of sale must be made, at any time after the first 
publication of the notice, and before the making of the sale. If it 
be shown that it will be for the best interests of the estate, the court or 
judge may, by an order, shorten the time of notice, which shall not, 
however, be less than one week, and may provide that the sale may be 
made on or after a day less than fifteen, but not less than eight days 
from the first publication of the notice, in which case the notice of 
sale and the sale may be made to correspond with such order. 


History: Sec. 7573, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1549. 


10223. Ninety per cent. of appraised value must be offered. No sale 
of real estate at private sale shall be confirmed by the court or judge, 
unless the sum offered is at least ninety per cent. of the appraised value 
thereof, nor unless such real estate has been appraised within one year of 
the time of such sale. If it has not been so appraised, or if the court 
or judge is satisfied that the appraisment is too high or too low, ap- 
praisers must be appointed, and they must make an appraisement thereof 
in the same manner as in case of an original appraisement of an estate. 
This may be done at any time before the sale or the confirmation 
thereof. 


History: Sec. 7574, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1550. 


10224. Purchase-money on sale on credit—How secured. The executor 
or administrator must, when the sale is made upon a credit, take the 
notes of the purchaser for the purchase-money, with a mortgage on the 
property to secure the payment. 


History: Sec. 7575, Rey. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1551. 


10225. Return of proceedings—Notice of hearing—Setting aside sale 
—Resale. The executor or administrator, after making any sale of real 
estate, must make a return of his proceedings to the court, which must 
be filed in the office of the clerk at any time subsequent to the sale. A 
hearing upon the return of the proceedings may be asked for in the 
return or by petition subsequently, and thereupon the court or judge 
must fix the day for the hearing, of which notice thereof of at least 
ten days must be given by the clerk, by notices posted in three public 
places in the county, or by publication in a newspaper, or both, as the 
court or judge shall direct, and must briefly indicate the land sold, the 
sum for which it was sold, and must refer to the return for further par- 
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ticulars. Upon the hearing, the court or judge must examine the return 
and witnesses in relation to the same, and if the proceedings were unfair, 
or the sum bid disproportionate to the value, and if it appears that a 
sum exceeding such bid at least ten per cent., exclusive of the expenses 
of a new sale, may be obtained, the court or judge may vacate the 
‘sale and direct another to be had, of which notice must be given, and 
the sale in all respects conducted as if no previous sale had taken 
place. If an offer of ten per cent. more in amount than that named 
in the return be made to the court, in writing, by a responsible person, 
it is in the discretion of the court or judge to accept such offer and 
confirm the sale to such person, or to order a new sale. 


Related section: 10364. 

History: See note to Sec. 10213. Amd. 
Sec. 2685, C. Civ. Proc. 1895; re-en. Sec. 
7576, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1552. 


Cited or applied as section 2685, Code of 
Civil Procedure, in Goodell v. Sanford, 31 
Mont. 163, 172, 77 Pac. 522; as section 
7576, Revised Codes, in State ex rel. King 
v. District Court, 42 Mont. 182, 184, 111 


Pag Ti, 


10226. May file objections, when and who. When return of the sale 
is made and filed, any person interested in the estate may file written 
objections to the confirmation thereof, and may be heard thereon, when the 
return is heard by the court or judge, and may produce witnesses in 
support of his objections. 


History: Sec. 7577, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1553. 


10227. When order of confirmation is to be made, and when not. 
If it appears to the court or judge that the sale was legally made and 
fairly conducted, and that the sum bid was not disproportionate to the 
value of the property sold, and that a greater sum, as above specified, can- 
not be obtained, or if the increased bid mentioned in section 10225 be 
made and accepted by the court or judge, the court or judge must make 
an order confirming the sale, and directing conveyances to be executed. 
The sale, from that time, is confirmed and valid, and a certified copy of 
the order confirming it, and directing conveyances to be executed, must 
be recorded in the office of the county clerk of the county in which the 
land is situated. If, after the confirmation, the purchaser neglects 
or refuses to’ comply with the terms of sale, the court or judge may, on 
motion of the executor or administrator, and after notice to the purchaser, 
order a resale to be made of the property. If the amount realized on 
such resale does not cover the bid and the expenses of the previous 
sale, such purchaser is liable for the deficiency to the estate. 


History: Sec. 7578, Rev. C. 1907. See District Court, 27 Mont. 415, 418, 71 Pac. 
also history of Sec. 10213. Cal. C. Civ. 401. 


Proc. Sec. 1554. It is the order of confirmation which 
This section, being the only provision of finally operates to devest the heirs of their 


the code respecting the duties of a district 
court, sitting in probate, on default of a 
purchaser to comply with the terms of sale, 
such court had no power to set aside a 
guardian’s sale of the property of the 
ward, and to authorize the guardian to 
retake possession thereof, on the failure 
of the purchaser to comply with the terms 
of purchase. State ex rel, Donovan v. 


title and to secure the property to the pur- 
chaser. All errors, irregularities, and de- 
fects, not jurisdictional, are cured by con- 
firmation. Plains Land & Improvement 
Co. v. Lynch, 38, Mont. 271, 286, 99 Pace. 
847, 129 Am. St. Rep. 645. 


Cited or applied as section 2687, Code of 
Civil Procedure, in Goodell v. Sanford, 31 * 
Mont. 163, 172, 77 Pac. 522. 
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10228. Conveyances. Conveyances must thereupon be executed to the 
purchaser by the executor or administrator, and they must refer to the 
orders of the court authorizing and confirming the sale of the property 
of the estate, and directing conveyances thereof to be executed, and to 
the record of the order of confirmation in the office of the county 
clerk, either by the date of such recording, or by the date, volume, and 
page of the record, and such reference shall have the same effect as if 
the orders were at large inserted in the conveyance. Conveyances so 
made convey all the right, title, interest, and estate of the decedent, in 
the premises, at the time of his death; if prior to the sale, by operation 
of law or otherwise, the estate has acquired any right, title, or interest, 
other than or in addition to that of the decedent, it also passes by such 
conveyances. 


Related section: 10364. also history of Sec. 10213. Cal. CG. Civ. 
History: Sec. 7579, Rev. C. 1907. See Proc. Sec. 1555. 


10229. Order of confirmation—What to state. Before an order is 
entered confirming the sale, it must be proved to the satisfaction of the 
eourt or judge that notice was given of the sale as prescribed, and the 
order of confirmation must show that such proof was made. 


History: Sec. 7580, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1556. 


- 10230. Sale may be postponed. If, at the time appointed for the sale, 
the executor or administrator deems it for the interest of all persons con- 
cerned therein that the same be postponed, he may postpone it from time 
to time, not exceeding in all three months. 


History: Sec. 7581, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1557. 


10231. Notice of postponement. In case of a postponement, notice 
thereof must be given by a public declaration, at the time and place first 
appointed for the sale, and if the postponement be for more than one 
day, further notice must be given, by posting in three or more public 
places in the county where the land is situated, or publishing the same, 
or both, as the time and circumstances will admit. 


History: Sec. 7582, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1558. 


10232. Where payment of debts, etc., provided for by will. If the 
testator makes provision by his will, or designates the estate to be ap- 
propriated for the payment of his debts, the expenses of administration, 
or family expenses, they must be paid according ‘to such provision or 
designation, out of the estate thus appropriated, so far as the same is 
sufficient. 


History: Sec. 7583, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1560. 


10233. Sale without order—May require security When property 
is directed by the will to be sold, or authority is given in the will to sell 
property, the executor may sell any property of the estate without order 
of the court or judge, and at either public or private sale, and with or 
without notice, as the executor may determine; but the executor must 
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make return of such sales as in other cases; and if directions are given 
in the will as to the mode of selling, or the particular property to be 


sold, such directions must be observed. 


In either case no title passes 


unless the sale be confirmed by the court or judge. 


History: Sec. 7584, Rev. C. 1907. See 
also history of Sec. 10213. Cal. C. Civ. 
Proc. Sec. 1561. 


A private sale by an executrix under a 
power in the will to manage the estate as 
she should deem best, and for that purpose 
to sell any portion or the whole thereof, 
which is afterwards confirmed by the 
court, is not a judicial sale, but a sale 


Implied power of executor to sell real 
estate of testator, see notes in 87 Am. 
Dec. 209; Ann. Cas. 1916D, 410, 448, 449, 
451. 


When power of sale deemed annexed to 
the office of executor or given ratione 
officii, see note in 50 L. R. A. (N. 8S.) 643. 


Right of heirs or legatees to enjoin sale 
of realty by executor under power in will, 


under the power. Goodell v. Sanford, 31 


see note in Ann. Cas, 1912B, 1019.. 
Mont. 163, 171, 77 Pac. 522. 


10234. Where provision by will insufficient. 
the will, or the estate appropriated therefor, 
debts, expenses of administration, and family expenses, that portion of 
the estate not devised or disposed of by the will, if any, must be ap- 
propriated and disposed of for that purpose, according to the provisions 
of this chapter. 


History: Sec. 7585, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1562. 


If the provision made by 
is insufficient to pay the 


10235. Estate subject to debts, etc. The estate, real and personal, 
given by will to legatees or devisees, is lable for the debts, expenses 
of administration, and family expenses, in proportion to the value or 
amount of the several devises, or legacies, but: specific devises or legacies 
are exempt from such liability, if it appears to the court or judge neces- 
sary to carry into effect the intention of the testator, and there is other 
sufficient estate. 


History: Sec. 7586, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1563. 


10236. Contribution among legatees. When an estate given by will 
has been sold for the payment of debts or expenses, all the devisees or 
legatees must contribute according to their respective interests to the 
devisees or legatees whose devise or legacy has been taken therefor, and 
the court or judge, when distribution is made, must, by order for that 
purpose, settle the amount of the several liabilities, and order the amount 
each person shall contribute, and reserve the same from their distributive 
shares, respectively, for the purpose of paying such contribution. 


History: Sec. 7587, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1564. 


10237. Contract for purchase of lands may be sold, how. If a deced- 
ent, at the time of his death, was possessed of a contract for the purchase 
of lands, his interest in such land and under such contracts may be sold 
on the application of his executor or administrator, in the same manner 
as if he had died seized of such land, and the same proceeding may 
be had for the purpose as are prescribed in this chapter for the sale 
of lands of which he died seized, except as hereinafter provided. 
cepeen Sec. 7588, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 

ec. 


560 


Ch. 43] SALE OF REAL ESTATE AND REALTY CONTRACTS. [10238-10241 


10238. Conditions of sale. The sale must be made subject to all 
payments that may thereafter become due on such contracts, and if there 
are any such, the sale must not be confirmed by the court or judge 
until the purchasers execute a bond to the executor or administrator for 
‘the benefit and indemnity of himself and of the persons entitled to 
the interest of the decedent in the lands so contracted for, in double the 
whole amount of payments thereafter to become due on such contract, 
with such sureties as the court or judge shall approve. 


History: Sec. 7589, Rev. C. 1907. See also history of Sec. 10213. Cal. OC. Civ. Proc. 
Sec. 1566. 


10239. Purchaser to give bond. The bond must be conditioned that 
the purchaser will make all payments for such land that become due after 
the date of the sale, and. will fully indemnify the executor or administrator, 
and the persons so entitled, against all demands, costs, charges, and 
expenses, by reason of any covenant or agreement contained in such 
contract. 


History: Sec. 7590, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1567. 


10240. Executor to assign contract. Upon the confirmation of the 
sale, the executor or administrator must execute to the purchaser an 
assignment of the contract, which vests in the purchaser, his heirs and 
assigns, all the right, title, and interest of the estate, or of the persons. 
entitled to the interest of the decedent, in the lands sold at the time of 
the sale; and the purchaser has the same rights and remedies against 
the vendor of such land as the decedent would have if he were living. 


History: Sec. 7591, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1568. 


10241. Sales by executor or administrator of lands under mortgage 
or lien. When any sale is made by an executor or administrator, pursuant 
to provisions of this chapter, of lands subject to any mortgage or other 
lien, which is a valid claim against the estate of the decedent, and has 
been presented and allowed, the purchase-money must be applied, after 
paying the necessary expenses of the sale, first, to the payment and 
satisfaction of the mortgage or lien, and the residue, if any, in due 
course of administration. The application of the purchase-money to the 
satisfaction of the mortgage or len must be made without delay; and 
the land is subject to such mortgage or lien until the purchase-money has 
been actually so applied. No claim against any estate, which has been 
presented and allowed, is affected by the statute of limitations, pending 
the proceedings for the settlement of the estate. The purchase-money, or 
so much thereof as may be sufficient to pay such mortgage or lien, with 
interest, and any lawful costs and charges thereon, may be paid into the 
court, to be received by the clerk thereof, whereupon the mortgage or 
lien upon the land must cease, and the purchase-money must be paid over 
by the clerk of the court without delay, in payment of the expenses of 
the sale, and in satisfaction of the debt to secure which the mortgage 
or other lien was taken, and the surplus, if any, at once returned to the 
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executor or administrator, unless for good cause shown, after notice to 
the executor or administrator, the court or judge otherwise directs. 


History: Sec. 7592, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1569. 


10242. The holder of the mortgage or lien may purchase the lands— 
His receipt to the amount of his claim a valid payment. At any sale, 
under order of the court or judge, of lands upon which there is a mort- 
gage or lien, the holder thereof may become the purchaser, and his receipt 
for the amount due him from the proceeds of the sale is a payment pro 
tanto. If the amount for which he purchased the property is insufficient 
to defray the expenses and discharge his mortgage or lien, he must pay to 
the court, or the clerk thereof, an amount sufficient to pay such expenses. 


History: Sec. 7593, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1570. 


10243. Administrator and executor liable for misconduct in sale. if 
there is any neglect or misconduct in the proceedings of the executor in 
relation to any sale, by which any person interested in the estate suffers 
damage, the party aggrieved may recover the same in an action upon the 
bond of the executor or administrator, or otherwise. 


History: Sec. 7594, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1571. , 


10244, Fraudulent sales. Any executor or administrator who fraudu- 
lently sells any real estate of a decedent, contrary to or otherwise than 
under the provisions of this chapter, is hable in double the value of the 
land sold, as liquidated damages, to be recovered in an action by the person 
having an estate of inheritance therein. 


History: Sec. 7595, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1572. 


10245. Limitation of actions for vacating sale, etc. No action for the 
recovery of any estate sold by an executor or administrator, under the 
provisions of this chapter, can be maintained by any heir or other person 
claiming under the decedent, unless it be commenced within three years 
next after the settlement of the final account of the executor or admin- 
istrator. An action to set aside the sale may be instituted and maintained 
at any time within three years from the discovery of the fraud, or other 
grounds upon which the action is based. 


History: See note to Sec. 10213. Amd. 7596, Rev. ©. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 2705, C. Civ. Proc. 1895; re-en. Sec. 1573. 


10246. To what cases preceding section not to apply. The preceding 
section shall not apply to minors or others under any legal disability to 
sue at the time when the right of action first accrues; but all such persons 
may commence an action at any time within three years after removal of 
the disability. f 


History: Sec. 7597, Rev. C. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. ~ 
Sec. 1574. 


10247. Account of sale to be returned. When a sale has been made 
by an executor or administrator of any property of the estate, real or per- 
sonal, he must return to the court or judge, within thirty days thereafter, 


562 


Ch. 438, 44] MORTGAGING AND LEASING REAL ESTATE, 


[10248, 10249 
an account of sales, verified by his affidavit. If he neglects to make such 
return, he may be punished by attachment, or his letters may be revoked, 
one day’s notice having been first given him to appear and show cause 
why such attachment should not issue, or such revocation should not be 
made. 


History: See note to Sec. 10213. Amd. 
Sec. 2707, C. Civ. Proc. 1895; re-en. Sec. 
7598, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
1575. 


Estoppel of executor or administrator to 
deny that he received the amount stated 
in his report of sale, see note in L. R. A. 
1916A, 639. 


10248. Executor, etc., not to be purchaser. No executor or adminis- 
trator must, either directly or indirectly, purchase any property of the 


estate he represents, nor must he be interested in any sale. 


History: Sec. 7599, Rev. ©. 1907. See also history of Sec. 10213. Cal. C. Civ. Proc. 
Sec. 1576. 


; CHAPTER 44. 
MORTGAGING AND LEASING REAL ESTATE. 


Section 10249. Judge May Empower Administrator to Mortgage or Lease Real Estate. 


10250. Manner of Obtaining Authority to Mortgage—Petition, Contents and 
Filing. 

10251. Order to Show Cause. 

10252. Service and Publication of Order. 

10253. Hearing on Application to Mortgage—Order of Court Directing Loan. 

10254. Execution and Delivery of Promissory Notes and Mortgages—Record- 
ing of Copy of Order. 

10255. Effect of Mortgage—Jurisdiction of Court—Irregularity Not to In- 
validate—Deficiency Judgment. 

10256. Obtaining Order to Lease. 


10249. Judge may empower administrator to mortgage or lease real 
estate. Whenever, in any estate now being administered, or that may here- 
after be administered, it shall appear to the district court, or a judge 
thereof, to be for the advantage of the estate to raise money upon a note 
or notes, to be secured by mortgage of the real property of any decedent, 
or any part thereof, or to make a lease of said realty, or any part thereof, 
the court or judge, as often as occasion therefor shall arise in the ad- 
ministration of any estate, may, on a petition, notice and hearing as 
provided in this chapter, authorize, empower, and direct the executor 
or administrator to mortgage such real estate, or any part thereof, and to 
execute a note or notes to be secured by such mortgage, or to lease such 
real estate, or any part thereof. 


History: En. Sec. 2720, C. Civ. Proc. according to its terms. State ex rel. 


1895; re-en. Sec. 7600, Rev. C. 1907; amd. 
Sec. 1, Ch. 187, L. 1919; amd. Sec. 1, Ch. 
18, L. 1921. 


The district court has authority to enter 
an order directing an executor to make a 
lease of his decedent’s lands for the term 
and rental and to the parties specified in 
the order. State ex rel. Shields v. Dis- 
trict Court, 24 Mont. 1, 9, 60 Pac. 489. 

After the district court has made an 
order directing an executor to make a par- 
ticular lease specified in the order, no dis- 
cretion is left to the executor; the duty is 
obligatory upon him to carry out the order 


Cal. C. Civ. Proc. Sec. 1577. 


Shields v. District Court, 24 Mont. 1, 10, 
60 Pac. 489. 


The district court has power to modify 
an order, previously made, as to the 
amount of rental, where the executor and 
the lessees have agreed to the modifica- 
tion. State ex rel. Shields v. District 
Court, 24 Mont. 1, 11, 60 Pac. 489. 


The district court has no power, against 
the objection of the person designated in 
an order as the lessee, to revoke an order 
directing the executor to lease land to 
such person at a fixed rental, where he has 
accepted and complied with the condi- 
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tions of the order, though the executor 
has subsequently had a more favorable 
offer. State ex rel. Shields v. District 
Court, 24 Mont. 1, 12, 60 Pac. 489. 

Upon an application for leave to exe- 
cute a lease to a certain person, the dis- 
trict court cannot grant a lease to other 
parties who are not before it. State ex 
rel. Shields v. District Court, 24 Mont. 1, 
12, 60 Pac. 489. 


PROBATE PROCEEDINGS. 


[Part IV 


The district court cannot, of its own 
motion, without any application, notice, or 
hearing, grant a lease to any person mak- 
ing it known that a lease is desired. State 
ex rel. Shields v. District Court, 24 Mont. 
1, 13, 60 Pac. 489. 


Power of executor to make lease of oil 
and gas lands, see note in 1 Ann. Cas. 406. 


10250. Manner of obtaining authority to mortgage—Petition, contents 
and filing. To obtain an order to mortgage such realty, the proceedings 
to be taken and the effect thereof must be as follows: 

The executor, administrator, or any person interested in the estate 
may file a verified petition showing: The particular purpose or purposes 
for which it is proposed to'make the mortgage, which shall be either to 
pay the debts, legacies, or charges of administration, or to pay, reduce, 
extend, or renew some lien or mortgage already subsisting on said realty, 
or some part thereof; a statement of the debts, legacies, charges of ad- 
ministration, liens, or mortgages to be paid, reduced, extended, or renewed, 
as the case may be; the advantage that may accrue to the estate from 
raising the required money by mortgage, or providing for the payment, 
reduction, extension, or renewal of the subsisting liens, or mortgages, as 
the case may be; the amount to be raised, with a general description of 
the property proposed to be mortgaged; and the names of the legatees 
and devisees, if any, and of the heirs of the deceased, so far as known 
to the petitioner. 


History: En. Sec. 2721, C. Civ. Proc. 1895; re-en. Sec. 7601, Rev. C. 1907. Cal. OC. 
Civ. Proc. Sec. 1578. 


10251. Order to show cause. Upon filing such petition, an order must 
be made by the court or judge, requiring all persons interested in the 
estate to appear before the court or judge, at a time and place specified, 
not less than four nor more than ten weeks thereafter, then and there to 
show cause why the realty (briefly indicating it), or some part thereof, 
should not be mortgaged the amount mentioned in the petition (stating 
such amount), or such lesser amount as to the court or judge shall seem 
meet, and referring to the petition on file for further particulars. 


History: En. Sec. 2721, C. Civ. Proc. 1895; re-en. Sec. 7601, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1578. 


10252. Service and publication of order. The order to show cause 
may be personally served on the persons interested in the estate, at least 
ten days before the time appointed for hearing the petition, or it may 
be published for four successive weeks in a newspaper of general 
circulation, published in the county. 


History: En. Sec. 2721, C. Civ. Proc. 1895; re-en. Sec. 7601, Rev. C. 1907. 
Civ. Proc. Sec. 1578. 


Cal. C. 


10253. Hearing on application to mortgage—Order of court directing 
loan. At the time and place appointed in the order to show cause, or 
at such other time and place to which the hearing may be postponed {the 
power to make all needful postponements being hereby vested in the 
court or judge), having first received satisfactory proof of personal 
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service or publication of the order to show cause, the court or judge must 
proceed to hear the petition and any objections that may be filed or 
presented thereto. Upon such hearing, witnesses may be compelled to 
appear and testify, in the manner, and with like effect, as in other cases; 
and if, after a full hearing, the court or judge is satisfied that it will be 
for the advantage of the estate to mortgage the whole, or any portion, of 
the real estate, an order must be made authorizing, empowering, and 
directing the executor or administrator, or the guavdian of such minor 
or incompetent person, to make such mortgage, and a promissory note or 
notes to the lender, for the amount of the loan to be secured by said 
mortgage; the order may direct that a lesser amount than that named 
in the petition be borrowed, and may prescribe the maximum rate of 
interest, and the period of the loan, and require that the interest, and the 
whole or any part of the principal be paid, from time to time, out of the 
whole estate, or any part thereof, and that any buildings on the premises 
to be mortgaged shall be insured for further security of the lender, and 
the premiums paid from any moneys in the estate. 


Piaotry- ul, sec. 2721,°C. Civ. Proc. Sec. 2, Ch. 187, L. 1919. Cal. C. Civ. Proc. 
1895; re-en. Sec. 7601, Rev. C. 1907; amd. Sec. 1578. 


10254. Execution and delivery of promissory notes and mortgages— 
Recording of copy of order. After the making of the order to mortgage, 
the executor or administrator, or the guardian of a minor or incompetent 
person, shall execute and deliver a promissory note or notes for the amount 
and period specified in the order, and shall execute, acknowledge, and 
deliver a mortgage of the premises, setting forth in the mortgage that 
it is made by authority of the order, and giving the date of such order. 
A certified copy of the order shall be recorded in the office of the county 
recorder of every county in which the encumbered land, or any part 
thereof, lies. The note or notes and the mortgage shall be signed by the 
executor, administrator, or guardian as such, and shall create no personal 
liability against the person or persons so signing. 


History: En. Sec. 2721, C. Civ. Proc. Sec. 3, Ch. 187, L. 1919. Cal. C. Civ. Proc. 
1895; re-en. Sec. 7601, Rev. C. 1907; amd. Sec. 1578. 


10255. Effect of mortgage—Jurisdiction of court—Irregularity not to 
invalidate—Deficiency judgment. Every mortgage so made shall be 
effectual to mortgage and hypothecate all the right, title, interest, and 
estate which the decedent had in the premises described therein, at the 
time of his death, and any right, title, or interest in said premises, ac- 
quired by his estate, by operation of law, or otherwise, since the time of 
his death. Jurisdiction of the court to administer the decedent’s 
estate shall be effectual to vest such court and judge with jurisdiction 
to make the order for the mortgage, and such jurisdiction shall conelu- 
sively inure to the benefit of the mortgagee named in the mortgage, his 
heirs and assigns. No irregularity in the proceedings shall impair or 
invalidate the same, or the mortgage given in pursuance thereof; and the 
mortgagee, his heirs and assigns, shall have and possess the same rights 
and remedies on the mortgage, as if it had been made by the decedent 
prior to his death. Upon any foreclosure, if the proceeds of the encum- 
bered property are insufficient to pay the mortgage, no judgment or 
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claim for any deficiency of such proceeds, to satisfy the mortgage, or the 
costs or expenses of sale, shall be had or allowed, except in cases where the 
mortgage was given to pay, reduce, extend, or renew a lien or mortgage 
subsisting on the realty, or some part thereof, at the time of the death of the 
decedent, and the indebtedness secured by such lien or mortgage was an 
allowed and approved claim against his estate. The part of the indebted- 
ness remaining unsatisfied must be classed and paid with other demands 
against the estate, as provided in sections 10307 to 10317, of this code, with 
respect to mortgages subsisting at the time of death. 


History: En. Sec. 2721, C. Civ. Proc. 1895; re-en. Sec. 7601, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1578. 


10256. Obtaining order to lease. To obtain an order to lease the 
realty, the proceedings to be taken and the effect thereof shall be as 
follows: 

1. The executor, administrator, or any person interested in the estate, 
may file a verified petition showing: The advantage or advantages that 
may accrue to the estate from giving a lease; a general description of 
the property proposed to be leased; the term, rental, and general con- 
ditions of the proposed lease; and the names of the legatees and devisees, 
if any, and of the heirs of the deceased, so far as known to the petitioner. 

2. Upon filing such petition an order must be made by the court or 
judge, requiring all persons interested in the estate to appear before the 
court or judge, at a time and place specified, not less than two nor 
more than four weeks thereafter, then and there to show cause why the 
realty (briefly indicating it) should not be leased for the period (stating 
it), at the rental mentioned in the petition (stating it), and referring 
to the petition on file for further particulars. 

: 3. The order to show cause may be personally served on the persons 
interested in the estate, at least ten days before the time appointed for 
hearing the petition, or it may be published for two successive weeks 
in a newspaper of general circulation published in the county. 


4. At the time and place appointed in the order to show cause, or 
such other time and place to which the hearing may be postponed, the 
court or judge having first received satisfactory proof of personal service 
or publication of the order to show cause, must proceed.to hear the pe- 
tition, and any objections that may be filed or presented thereto. Upon 
such hearing, witnesses may be compelled to attend and testify in the 
same manner and with like effect as in other cases, and the court or 
judge may, in its or his discretion, appoint one or more, not exceeding 
three, disinterested persons to appraise the rental value of the premises, 
and direct that a reasonable compensation for their services, not to ex- 
ceed five dollars per day, be paid by the estate. If, after a full hearing, 
the court or judge is satisfied that it will be for the advantage of the 
estate to lease the whole or any portion of the real estate, an order must 
be made authorizing, empowering, and directing the executor or adminis- 
trator to make such lease. The order may prescribe the minimum rental 
to be received for the premises, and the period of the lease, which must 
in no ease be longer than for five years, and may prescribe the other 
terms and conditions of such lease. 
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5. After the making of the order to lease, the executor or adminis- 
trator must execute, acknowledge, and deliver a lease of the premises, for 
the rent, and period, and with the conditions specified in the order, 
setting forth in the lease that it is made by authority of the order, and 
giving the date of such order. A certified copy of the order shall be 
recorded in the office of the county clerk of every county in which the 
leased land, or any portion thereof, lies. 

6. Every lease so made shall be effectual to demise and let, at the 
rent, for the term, and upon the conditions prescribed therein, the premises 
described therein. Jurisdiction of the court to administer the decedent’s 
estate shall be effectual to vest such court and judge with jurisdiction 
to make the order for the lease, and such jurisdiction shall conclusively 
inure to the benefit of the lessee, his heirs and assigns. No omission, error, 
or irregularity in the proceedings impairs or invalidates the same, or the 
lease made in pursuance thereof. 


History: En. Sec. 2722, C. Civ. Proc. does not warrant dispensing with a veri- 
1895; re-en, Sec. 7602, Rev. C. 1907. Cal. fied petition by some authorized person, 
C. Civ. Proc. Sec. 1579. and notice to all parties interested, and 

an order made without such formalities is 

The error, omission, or irregularity, re- void. State ex rel. Shields v. District 
ferred to in subdivision 6 of this section, Court, 24 Mont. 1, 13, 60 Pac. 489. 


CHAPTER 45. 


GENERAL POWERS AND DUTIES OF EXECUTORS AND ADMINISTRATORS— 
TO RECOVER PROPERTY—TO MAINTAIN ACTIONS—OTHER POWERS. 


Section 10257. Executors to Take Possession of the Entire Estate. 

10258. Executors May Sue and Be Sued for Recovery of Property. 

10259. May Maintain Actions for Waste, Conversion, and Trespass. 

10260. Executor and Administrator May Be Sued for Waste or Trespass of 
Decedent. 

10261. Surviving Partner to Settle Up Business—Interest Therein to Be 
Appraised—Acccount to Be Rendered. 

10262. Actions on Bond of Executor or Administrator May Be Brought by 

. Another Administrator. 

10263. What Executors Are Not Parties to Actions. 

10264. May Compound. 

10265. Recovery of Property Fraudulently Disposed of by Testator. 

10266. When Executor to Sue, as Provided in Preceding Section. 

10267. Disposition of Estate Recovered. 


10257. Executors to take possession of the entire estate. The executor 
or administrator must take into his possession all the estate of the deced- 
ent, real and personal, and collect all debts due to the decedent or to the 
estate. For the purpose of bringing suits to quiet title, or for partition 
of such estate, the possession of the executors or administrators is the 
possession of the heirs or devisees; such possession by the heirs or dey- 
isees is subject, however, to the possession of the executor or administra- 
tor, for the purposes of administration, as provided in sections 10018 
to 10464 of this code. 


History: Sec. 7603, Rev. C. 1907. Cal. Second Division Revised Statutes 1879; 
C. Civ. Proc. Sec. 1581. re-enacted as sections 225 to 235, Second 

Note.— Except as otherwise noted, sec- Division Compiled Statutes 1887; re-en- 
tions 10257 to 10267 were enacted as sec- acted as sections 2730 to 2740, Code of 
tions 225 to 235, pp. 300 to 302, Laws of Civil Procedure 1895; Te-enacted as_sec- 
1877; re-enacted as sections 225 to 235, tions 7603 to 7613, Revised Codes 1907. 
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An administrator has a right to the pos- 
session of the real estate of the decedent 
of whose estate he is administrator, and 
may bring ejectment in his own name as 
administrator, for the possession of the 
same, against a trespasser. Black v. Story, 
7 Mont. 238, 242, 14 Pac. 703. See, also, 


10258. Executors may sue and 


PROBATE PROCEEDINGS. 


[Part IV 


In re Higgins’ Estate, 15 Mont. 474, 485, 
39 Pac. 506, 28 L. R. A. 116; Kohn v. Me- 
Kinnon, 90 Fed. 623, 626. 

Cited or applied as section 7603, Revised 
Codes, in Tyler v. Tyler, 50 Mont. 65, 72, 
144 Pac. 1090; In re Dolenty’s Estate, 53 
Mont. 33, 39, 161 Pac. 524. 


be sued for recovery of property. 


Actions for the recovery of any property, real or personal, or for the pos- 
session thereof, and all actions founded upon contracts, may be maintained 
by or against executors and administrators, in all cases in which the 
same might have been maintained by or against their respective testators 
or intestates. 


History: Sec. 7604, Rev. C. 1907. See also history of Sec. 10257. Cal. C. Civ. Proc. 
Sec. 1582. 


10259. May maintain actions for waste, conversion, and trespass. 
Executors and administrators may maintain actions against any person 
who has wasted, destroyed, taken, or carried away, or converted to 
his own use, the goods of their testator er intestate, in his lifetime. They 
may also maintain actions for trespass committed on or damage to the 
real estate of the decedent in his lifetime. 


History: Sec. 7605, Rev. C. 1907. See also history of Sec. 10257. Cal. C. Civ. Proc. 
Sec. 1583. 


10260. Executor and administrator may be sued for waste or trespass 
of decedent. Any person or his personal representative may maintain an 
action against the executor or administrator of any testator or intestate 
who, in his lifetime, has wasted, destroyed, taken, or carried away, or 
eonverted to his own use, the goods or chattels of any such person, or 
committed any trespass on the real estate of such person. 


History: Sec. 7606, Rev. C. 1907. See 
also history of Sec. 10257. Cal. C. Civ. 
Proc. Sec. 1584. 


wrongfully procuring the appointment of a 
receiver survives against the executor of 
a decedent wrongdoer. Thornton-Thomas 
Co. v. Bretherton, 32 Mont. 80, 89, 80 Pace. 


A cause of action for damages for 10. 


10261. Surviving partner to settle up business—Interest- therein to 
be appraised—Account to be rendered. When a partnership exists be- 
tween the decedent, at the time of his death, and any other! person, the 
surviving partner has the right to continue in possession of the partner- 
ship, and to settle its business, but the interest of the decedent in the - 
partnership must be included in the inventory, and be appraised as 
other property. The surviving partner must give a bond; with sufficient 
sureties, in favor of the executor or administrator, in a sum at least 
equal to the value of the interest of the deceased partner in the property 
of the partnership. The amount of said bond must be fixed and the bond 
approved by the judge. In case he fails to give such bond, the court 
or judge may compel its execution by attachment or other proper order. 
The surviving partner must settle the affairs of the partnership without 
delay, and account with the executor or administrator, and pay over 
such balances as may from time to time be payable to him, in right of 
the decedent. Upon the application of the executor or administrator, 
the court or judge may, whenever it appears necessary, order the sur- 
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viving partner to render an account, and in case of neglect or refusal 
may, after notice, compel it by attachment; and the executor or adminis- 
trator may maintain against him any action which the decedent could 
have maintained. The surviving partner is a trustee of the estate or 
interest of the deceased partner in the property of the partnership, for 
every purpose, and the court or judge may require the surviving partner 


to account at any time. 


History: See note to Sec. 10257. Amd. 
Sec. 1, p. 146, L. 1889; amd. Sec. 2734, C. 
Civ. Proc. 1895; re-en. Sec. 7607, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1585. 


A surviving partner has the right to 
continue in possession of the partnership 
property, and to settle the partnership 
business. The authority to settle up the 
business contemplates the completion of 
transactions begun before the death of the 
one partner. The surviving partner not 
only has the authority, but it is his duty, 
to expend the partnership means in pro- 
tecting partnership property. Weiss .v. 
Hamilton, 40 Mont. 99, 108, 105 Pac. 74. 

Where death dissolves a general trad- 
ing partnership, the surviving partners 
are entitled to continue in possession and 
to settle the partnership affairs. It is 
their duty to account to the deceased 
partner’s estate, and, upon failure to do 
so, they may be compelled by summary 
proceedings. Boehme v. Fitzgerald, 43 
Mont. 226, 227, 115' Pae. 413. 

An administrator may maintain against 
a surviving partner any action which the 
deceased could have maintained. In the 
matter of relief—aside from the remedy 
furnished through the probate court—the 
personal representative of the decedent oc- 
cupies the same relative position, with ref- 
erence to the surviving partners, that the 
deceased, if alive, would sustain to his 
copartners. Boehme v. Fitzgerald, 43 Mont. 
226, 227, 115 Pac. 413. 

While the death of one of two partners 
dissolves the partnership, it does not af- 
fect the partnership property, except to 
give the surviving partner exclusive con- 
trol of the property, for the purpose of 
settling up the partnership business. First 


National Bank v. Silver, 45 Mont. 231, 
236, 122 Pac. 584. 

A cotplaint in an action by a surviv- 
ing partner to recover partnership prop- 
erty from the estate of the deceased part- 
ner was insufficient, under this section, for 
failure to disclose the amount of the firm’s 
debts, if any, or the amount or value of 
its assets in plaintiff’s possession. Silver 
v. Eakins, 55 Mont. 210, 215, 175 Pac. 876. 


A surviving partner may be required 
to make known the amount of partnership 
debts and the amount of firm assets in his 
possession, to the end that the court may 
determine whether the possession of firm 
property held by the estate of the de- 
ceased partner is necessary in order that 
the surviving partner may discharge the 
duties imposed upon him by this section. 
Silver v. Eakins, 55 Mont. 210, 216, 175 
Pace. 876. 

The death of a partner dissolves the 
partnership, under section 8009, and the 
surviving partner at once becomes entitled 
to the possession of sufficient firm property 
to enable him to discharge the duties im- 
posed by this section. Silver v. Eakins, 
55 Mont. 210, 216, 175 Pac. 876. 

The failure of a surviving partner to 
give the bond required by this section 
did not affect his right to the possession 
of the firm property, or defeat his right to 
maintain any appropriate action concern- 
ing it; the bond is required merely to 
protect the interest of the deceased part- 
ner. Silver v. Eakins, 55 Mont. 210, 217, 
Lia Pae..816. 


Powers and duties of surviving partners, 
see notes in 65 Am. Dec. 295; 27 L. R. A. 
350; 28 L. R. A. 129. 


10262. Actions on bond of executor or administrator may be brought 


by another administrator. 


An administrator may, in his own name, for 


the use and benefit of all parties interested in the estate, maintain actions 
on the bond of an executor, or of any former administrator of the same 


estate. 


History: 
Sec. 1586. 


10263. What executors are not parties to actions. 


Sec. 7608, Rev. C. 1907. See also history of Sec. 10257. Cal. C. Civ. Proc. 


In actions by 


or against executors, it is not necessary to join those as parties to whom 
letters were issued, but who have not qualified. 


History: Sec. 7609, Rev. C. 1907. 
Sec. 1587. 


See also history of Sec. 10257. Cal. C. Civ. Proc. 
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10264. May compound. Whenever a debtor of the decedent is unable 
to pay all his debts, the executor or administrator, with the approbation 
of the court or judge, may compound with him and give him a discharge, 
upon receiving a fair and just dividend of his effects. A compromise 


may also be authorized when it appears to be just, and for the best interest 
of the estate. 


History: Sec. 7610, Rev. C. 1907. See ministrator has the same power in this 
also history of Sec. 10257. Cal. C. Civ. respect as an executor or administrator. 
Proc. Sec. 1588. Mulville v. Pacifie Life Ins. Co., 19 Mont. 

2 95, 102, 103, 47 Pac. 650. 

The court having first determined the 
necessity of a compromise may authorize Compromise by personal representative 
the administrator to settle a claim “to the of claim due estate, see note in 14 L. R. A. 
best advantage possible.” The public ad- 414. 


10265. Recovery of property fraudulently disposed of by testator. 
When there is a deficiency of assets in the hands of an executor or ad- 
ministrator, and when the decedent, m his lifetime, has conveyed any 
real estate, or any rights or interests therein, with intent to defraud his 
creditors, or to avoid any right, debt, or duty of any person, or has 
so conveyed such estate that by law the deeds or conveyances are void 
as against creditors, the executor or administrator must commence and 
prosecute to final judgment any proper action for the recovery of the 
same; and may recover for the benefit of the creditors all such real estate 
so fraudulently conveyed; and may also, for the benefit of the creditors, 
sue and recover all goods, chattels, rights, or credits which have been 
so conveyed by the decedent in his lifetime, whatever may have been 
the manner of such fraudulent conveyance. 


History: Sec. 7611, Rev. C. 1907. See v. Lynch, 38 Mont. 271, 283, 99 Pac. 847, 
also history of Sec. 10257. Cal. C. Civ. 129 Am. St. Rep. 645. 
Proc. Sec. 1589. 


Right of personal representative to set 

Cited or applied as section 7611, Revised aside fraudulent conveyance by decedent, 

Codes, in Plains Land & Improvement Co. see notes in 18 Ann. Cas. 37; Ann. Cas. 
1915B, 212. 


10266. When executor to sue, as provided in preceding section. No 
executor or administrator is bound to sue for such estate, as mentioned in 
the preceding section, for the benefit of the creditors, unless on application 
of creditors, who must pay such part of the costs and expenses of the suit, 
or give such security to the executor or administrator therefor, as the 
court or judge shall direct. 


History: Sec. 7612, Rev. C. 1907. See also history of Sec. 10257. Cal. C. Civ. Proc. 
Sec. 1590. 


10267. Disposition of estate recovered. All real estate so recovered 
must be sold for the payment of debts, in the same manner as if the 
decedent had died seized thereof, upon obtaining an order therefor from 
the court or judge; and the proceeds of all goods, chattels, rights, and 
credits so recovered must be appropriated in payment of the debts of 
the decedent, in the same manner as other property in the hands of the 
executor or administrator. 


History: Sec. 7613, Rev. C. 1907. See Cited or applied as section 7613, Revised 
also history of Sec. 10257. Cal, ©. Civ. Codes, in Plains Land & Improvement Co. 
Proc. Sec. 1591. v. Lynch, 38 Mont. 271, 283, 99 Pac. 847, 

129 Am, St. Rep. 645, 
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CHAPTER 46. 
CONVEYANCE OF REAL ESTATE BY EXECUTORS AND ADMINISTRATORS. 


Section 10268. Executor or Administrator to Complete Contracts for Sale of Real 


Estate. 


10269. Petition for Executor or Administrator to Make Conveyance, and 
Notice of Hearing. 

10270. Interested Parties May Contest. 

10271. Conveyanees—When Order to Be Made. 

10272. Execution of Conveyance and Record Thereof—How Enforced. 

10273. Rights of Petitioner to Enforce Contract. 

10274. Effect of Conveyance. 

10275. Effect of Recording a Copy of the Order. 

10276. Recording Order Does Not Supersede Power of Court to Enforce It. 

10277. Where the Party to Whom Conveyance to Be Made Is Dead. 

10278. Order May Direct Possession to Be Surrendered. 

10279. Curative Deeds. 

10280. Record as Evidence. 


10968. Executor or administrator to complete contracts for sale of 
real estate. When a person who is bound by contract in writing to 
convey any real estate dies before making the conveyance, and in all 
eases when such decedent, if living, might be compelled to make such 
conveyance, the court or judge may make an order authorizing and direct- 
ing his executor or administrator to convey such real estate to the person 
entitled thereto. 


History: Sec. 7614, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1597. 


Note.—Sections 10268 to 10278 were en- 
acted as sections 236 to 246, pp. 302 to 
304, Laws of 1877; re-enacted as sections 
236 to 246, Second Division Revised Stat- 
utes 1879; re-enacted as sections 236 to 
246, Second Division Compiled Statutes 
1887; re-enacted as sections 2750 to 2760, 
Code of Civil Procedure 1895; re-enacted 


at length and alleges an adequate consid- 
eration. It need not contain all the es- 
sential averments of a bill in equity for 
the specific performance of a contract, nor 
is it necessary for the allegations of the 
petition to avoid every negative statement 
contained in section 8721. In re Grogan’s 
Estate, 38 Mont. 540, 542, 100 Pac. 1044. 

Cited or applied as section 7614, Revised 
Codes, in Tyler v. Tyler, 50 Mont. 65, 72, 


as sections 7614 to 7624, Revised Code 144 Pac. 1090. 


1907. 


A petition to compel an executor or ad- 
ministrator to convey real estate, is suf- 
ficient where it sets forth the contract 


Form and contents of deeds by executors 
and administrators, see note in 56 Am. 
Dec. 55. 


10269. Petition for executor or administrator to make conveyance, 
and notice of hearing. On the presentation of a verified petition by any 
person claiming to be entitled to such conveyance from an executor or 
administrator, setting forth the facts upon which the claim is predicated, 
the court or judge must appoint a time and place for hearing the petition, 
and must order notice thereof to be published at least four successive 
weeks before such hearing, in such newspaper in this state as he may 
designate. 


History: Sec. 7615, Rev. C. 1907. See also history of Sec. 10268. Cal. C. Civ. Proc. 
Sec. 1598. 


10270. Interested parties may contest. At the time and place ap- 
pointed for the hearing, or at such other time to which the same may 
be postponed, upon satisfactory proof by affidavit or otherwise, of the 
due publication of the notice, the court or judge must proceed to a 
hearing, and all persons interested in the estate may appear and contest 
such petition, by filing their objections in writing, and the court or judge 
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may examine, on oath, the petitioner and all who may be produced before - 


him for that purpose. 


History: Sec. 7616, Rev. C. 1907. See 
also history of Sec. 10268. Cal. C. Civ. 
Proc. Sec. 1599. 


Where a petition, filed by an administra- 
tor under this section, to enforce a con- 
tract by deceased to convey certain water 
rights, did not show on its face that the 


10271. Conveyances—When order to be made. 


contract was in writing, but rather im- 
plied the contrary, it could not be pre- 
sumed, in support of the probate court’s. 
decree enforcing specific performance, that 
the contract was in writing, and that the 
court had jurisdiction to enforce the same. 
Bullerdick v. Hermsmeyer, 32 Mont. 541, 
552, 81 Pac. 334. 


If, after a full hear- 


ing upon the petition and objections, and examination of the facts and 
circumstances of the claim, the court or judge is satisfied that the 
petitioner is entitled to a conveyance of the real estate described in 
the petition, an order, authorizing and directing the executor or adminis- 
trator to execute a conveyance thereof to the petitioner, must be made, 
entered on the minutes of the court, and recorded. 


History: Sec. 7617, Rev. C. 1907. See also history of Sec. 10268. Cal. C. Civ. Proc. 
Sec. 1600. 


10272. Execution of conveyance and record thereof—How enforced. 
The executor or administrator must execute the conveyance according to 
the directions of the order,,a certified copy of which must be recorded 
with the deed in the office of the county clerk of the county where the 
lands le, and is prima facie evidence of the correctness of the proceed- 
ings, and of the authority of the executor or administrator to make the 
conveyance. 


History: Sec. 7618, Rev. C. 1907. See also history of Sec. 10268. Cal. C. Civ. Proc. 
Sec. 1601. 


10273. Rights of petitioner to enforce contract. If, upon hearing, 
as hereinbefore provided, the right of the petitioner to have a specific 
performance of the contract is found to be doubtful, the court or judge 
must dismiss the petition without prejudice to the right of the petitioner, 
who may, at any time within six months thereafter, proceed by action 
to enforce a specific performance thereof. 


History: Sec. 7619, Rev. C. 1907. See also history of Sec. 10268. Cal. C. Civ. Proc. 
Sec. 1602. 


10274. Effect of conveyance. Every conveyance, made in pursuance 
of an order as provided in this chapter, shall pass the title to the estate 
contracted for, as fully as if the contracting party. himself were still 
living, and executed the conveyance. 


History: Sec. 7620, Rev. C. 1907. See also history of Sec. 10268. 


Cal. C. Civ. Proc. 
Sec. 1603. 


10275. Effect of recording a copy of the order. A copy of the order 
for a conveyance, as provided in this chapter, duly certified and recorded 
in the office of the county clerk of the county where the lands lie, gives 
the person entitled to the conveyance a right to the possession of the 
lands contracted for, and to hold the same according to the terms of the 
intended conveyance, in like manner as if they had been conveyed in 
pursuance of the order. 

History: Sec. 7621, Rey. C. 1907. See also history of Sec. 10268. Cal. C. Civ. Proc. 
Sec. 1604. 
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10276. Recording order does not supersede power of court to enforce it. 
The recording of the order, as provided in the preceding section, shall not 
prevent the court or judge making the order from enforcing the same by 
other process. , 


2 History: Sec. 7622, Rev. C. 1907. See also history of Sec. 10268. Cal. C. Civ. Proc. 
ec. 1605. 


10277. Where the party to whom conveyance to be made is dead. 
If the person entitled to the conveyance dies before the commencement of 
proceedings therefor under this chapter, or before the completion of the 
conveyance, any person entitled to succeed to his rights in the contract, 
or the executor or administrator of such decedent, may, for the benefit 
of the person so entitled, commence such proceedings or prosecute any 
already commenced, and the conveyance must be so made as to vest the 
estate in the persons entitled to it, or in the executor or administrator, 
for their benefit. 


History: Sec. 7623, Rev. C. 1907. See also history of Sec. 10268. Cal. C. Civ. Proc. 
Sec. 1606. 


10278. Order may direct possession to be surrendered. The order 
provided for in this chapter may direct the possession of the property 
therein described to be surrendered to the person entitled thereto, upon 
his producing the deed and a eertified copy of the order, when, by the 
terms of the contract, possession is to be surrendered. 


History: Sec. 7624, Rev. C. 1907. See also history of Sec. 10268. Cal. C. Civ. Proc. 
Sec. 1607. 


10279. Curative deeds. All sales by executors and administrators 
of their decedent’s real and personal property, and all sales by guardians 
of their ward’s real and personal property, in this state, which, previous 
to the date of this amendatory act, were made to purchasers for a 
valuable consideration, which consideration has been paid by such pw 
chasers to such executors or administrators or guardians, or their succes- 
sors, in good faith, and such sales shall not have been set aside by the 
district or probate court having jurisdiction thereof, shall be sufficient to 
sustain an executor’s or administrator’s or guardian’s deed or conveyance 
to such purchaser for such real or personal property; and, in case such 
deed or conveyance shall not have been given, shall entitle such purchaser 
to such deed or conveyance; and such deed or conveyance, if now executed 
or when executed, shall be sufficient to convey to such purchaser all the 
title that such decedent or ward had in said real or personal property ; 
and all irregularities in obtaining the order of the court for such sale, 
and all irregularities or defects in making or conducting such sale by 
said executor or administrator or guardian, shall be disregarded, and 
suck sale shall not be invalidated by reason of any such defect or 
irregularity. 


History: En. Sec. 3, p. 145, L. 1899; 
re-en. Sec. 7625, Rev. C. 1907; amd. Sec. 
1, Ch. 4, L. 1915. 


A curative statute of this nature does 
not apply to a mortgage by a guardian 
of land of his ward, given to secure debts 
contracted for the perfecting of the ward’s 


title thereto. An act of the legislature 
cannot give life to a judgment void for 
want of jurisdiction at the time of its 
rendition. Davidson v. Wampler, 29 Mont. 
61, 70, 74 Pac. 82. See, also, Cooper v. 
City of Bozeman, 54 Mont. 277, 285, 169 
Pac. 801; Crawford v. Pierse, 56 Mont. 
371, 376, 185 Pac. 315. 
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Where a decree of a probate court for 
specific performance of a contract by de- 
cedent in his lifetime to convey certain 
water rights to his wife was void for 
want of jurisdiction in the court at the 
time of its rendition, it was not validated 
by an act, subsequently passed, to validate 
judicial sales by executors and administra- 
tors. Bullerdick v. Hermsmeyer, 32 Mont. 
541, 552, 81 Pac. 334. 


10280. Record as evidence. 


PROBATE PROCEEDINGS. 


[Part IV 


A mere clerical error in writing in the 
wrong range in a description of land in 
the order of sale is to be disregarded 
where but one piece of land is involved, 
where no one was misled by the mistake, 
and where the heirs reaped the benefit. 
Plains Land & Improvement Co. v. Lynch, 
38 Mont. 271, 289, 99 Pac. 847, 129 Am. St. 
Rep. 645. 


When such deeds or conveyances so 


executed shall have been recorded in the records of deeds in the proper 
county, such record, duly certified by the county clerk, shall be evidence 
in all courts, and have the same effect as the original. 


History: En. Sec. 4, p. 146, L. 1899; 
re-en. Sec. 7626, Rev. C. 1907. 


Cited or applied as section 7626, Revised 
Codes, in Tyler v. Tyler, 50 Mont, 65, 72, 
144 Pac. 1090. 


CHAPTER 47. 
LIABILITIES AND COMPENSATION OF EXECUTORS AND ADMINISTRATORS, 


Section 10281. 
10282. 
10283. 
10284. 
10285. 
10286. 
10287. 


When Executor or Administrator Personally Liable. 
Executor to Be Charged With All Estate, ete. 

Not to Profit or Lose by Estate. 

Uncollected Debts Without Fault. 

Compensation of the Executor and Administrator. 
Not to Purchase Claims Against the Estate. 
Compensation of Executors and Administrators. 


10281. When executor or administrator personally liable. No executor 
or administrator is chargeable upon any special promise to answer damages 
or to pay the debts of the testator or intestate out of his own estate, 
unless the agreement for that purpose, or some memorandum or note 
thereof, is in writing and signed by such executor or administrator, or by 
some other person by him thereunto especially authorized. 


History: Sec. 7627, Rev. C. 1907. Cal. 1887; re-enacted as sections 2770 to 2773, 
C. Civ. Proc. Sec. 1612. Code of Civil Procedure 1895; re-enacted as 


acted as sections 247 to 250, pp. 304 and 
305, Laws of 1877; re-enacted as sections 
247 to 250, Second Division Revised Stat- 
utes 1879; re-enacted as sections 247 to 
250, Second Division Compiled Statutes 


Construction of provision of statute of 
frauds, relating to promise made by execu- 
tor or administrator, see note in Ann. Cas. 
1913C, 396. 


10282. Executor to be charged with all estate, etc. Every executor 
and administrator is chargeable in his account with the whole of the estate 
of the decedent which may come into his possession, at the value of the 
appraisement contained in the inventory, except as provided in the fol- 
lowing sections, and with all the interest, profit, and income of the estate. 


Sec. 7628, Rev. C. 1907. See 
Cal. C. Civ. 


History: 
also history of Sec. 10281. 
Proc. Sec. 1613. 


The employment and payment of counsel 
is a personal matter between the adminis- 
trator and the attorney, over which the 
court has no authority, except for allow- 
ance or disallowance of the amount paid 
when presented as other claims. State ex 
rel. Kelly v. District Court, 25 Mont. 33, 
37, 63 Pac. 717. 


An executor or administrator is charge- 
able not only with the assets of the estate 
which actually came into his hands, but 
also with  those—including rents and 
profits of real estate which in the exercise 
of ordinary care and diligence ought to 
have been received from it—which by rea- 
son of his neglect he has failed to get into 
his hands. In re Dolenty’s Estate, 53 
Mont. 33, 39, 161 Pac. 524, 
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10283. Not to profit or lose by estate. He shall not make profit by 
the increase, nor suffer loss by the decrease or destruction, without his 
fault, of any part of the estate. He must account for the excess when 
he sells any part of the estate for more than the appraisement, and if any 
is sold for less than the appraisement, he is not responsible for the loss, 
if the sale has been justly made. 


History: Sec. 7629, Rev. C. 1907. See 
also history of Sec. 10281. Cal. C. Civ. 
Proc. Sec. 1614. 


ble for losses to the estate occurring 
through no fault of his, and is entitled to 
compensation for his services. In re Do- 
lenty’s Estate, 53 Mont. 33, 39, 161 Pac. 


An executor or administrator is not lia- 524. 


10284. Uncollected debts without fault. No executor or administrator 
is accountable for any debts due the decedent, if it appears that they 


remain uncollected without his fault. 


History: Sec. 7630, Rev. C. 1907. See also history of Sec. 10281. 
Sec. 1615. 


Cal. C. Civ. Proc. 


10285. Compensation of the executor and administrator. The execu- 
tor and administrator shall be allowed all necessary expenses in the care, 
management, and settlement of the estate, including a reasonable fee paid 
to attorneys for conducting the necessary proceedings and for conducting 
necessary actions in courts, or incurred therefor, the amount of which 
attorneys’ fees shall be in all cases, in the absence of agreement, fixed 
and determined by the court having jurisdiction of the settlement of the 
estate, and for his services such fees as provided in this chapter; but 
when the decedent, by his will, makes some other provision for the com- 
pensation of his executor, that shall be: a full compensation for his 
services, unless, by a written instrument filed in court, he renounces 


all claims for compensation provided for by the will. 


History: En. Sec. 251, p. 305, L. 1877; 
re-en. Sec. 251, 2nd Div. Rev. Stat. 1879; 
re-en. Sec, 251, 2nd Div. Comp. Stat. 1887; 
re-en. Sec. 2774, C. Civ. Proc. 1895; re-en. 
Sec. 7631, Rev. C. 1907; amd. Sec. 1, Ch. 
55, L. 1919. Cal. C. Civ. Proc. Sec. 1616. 


A contract between the executor of an 
estate and an attorney employed by him 
to. conduct the necessary proceedings for 
administration is a purely personal and 
private contract between the executor and 
the attorney, and with it the probate court 
has no concern until he has actually paid 
the attorney his fee, in which event the 
former has a claim against the estate for 
the actual amount necessarily paid. First 
Nat. Bank v. Collins, 17 Mont. 433, 4236, 
43 Pac. 499, 52 Am. St. Rep. 695; State 
ex rel. Kelly v. District Court, 25 Mont. 
33, 37, 63 Pac. 717; State ex rel. Cohen 
vy. District Court, 53 Mont. 210, 212, 162 
Pace. 1053; State ex rel. Eisenhauer v. Dis- 
trict Court, 54 Mont. 172, 174, 168 Pac. 
522. 


10286. Not to purchase claims against the estate. 


If an administrator pays his attorney, in 
anticipation of an allowance by the court 
for attorney’s fees, he acts at his peril; 
he can be allowed only necessary expenses 
in the care, management, and settlement 
of the estate, and his judgment may be re- 
jected by the court on the score of the 
amount as well as of necessity. ‘State ex 
rel. Cohen v. District Court, 53 Mont. 210, 
212, 162 Pac. 1053. 

Though an executor may reimburse him- 
self for money expended by him for legal 
services, the court is without jurisdiction 
to allow any amount therefor until the at- 
torney’s fee has been actually paid, since 
no claim can be presented until then. State 
ex rel. Eisenhauer v. District Court, 54 
Mont. 172, 175, 168 Pac. 522. 


Right of executor or administrator to 
extra allowance for extraordinary services, 
see notes in Ann. Cas. 1913A, 1267; Ann. 
Cas. 1915A, 149. 


No executor or 


administrator shall purchase any claim against the estate he represents; 
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and if he pays any claim for less than its nominal value, he is only en- 
titled to charge in his account the amount he actually paid. 


History: .En. Sec. 252, p. 305, L. 1877; re-en. Sec. eee CC. Civ. Proc. 1895; re- -en. 
re-en. Sec. 252, 2nd Div. Rev. Stat. 1879; Sec. 7632, Rev. . 1907. Cal. C. Civ. Proc, 
re-en. Sec. 252, 2nd Div. Comp. Stat. 1887; Sec. 1617. 


10287. Compensation of executors and administrators. When no 
compensation is provided by the will, or the executor renounces all claims 
thereto, he must be allowed commissions upon the amount of the estate 
accounted for by him, as follows: For the first thousand dollars, at the 
rate of seven per cent; for all above that sum, not exceeding ten thousand 
dollars, at the rate of five per cent; for all above ten thousand dollars, 
not exceeding twenty thousand dollars, at the rate of four per cent; and 
for all above twenty thousand dollars, at the rate of two per cent. If 
there be more than one executor, only one commission must be allowed. 
The same commissions must be allowed to administrators. In all such 
eases further allowances may be made as the court or judge may deem 


just and reasonable for any extraordinary services. 


The total amount of 


such extra allowance must not exceed the total amount of commission 


allowed by this section. 


History: En. Sec. 253, p. 305, L. 1877; 
re-en. Sec. 253, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 253, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 1, p. 59, Ex. L. 1887; amd. Sec. 
2776, C. Civ. Proc. 1895; amd. Sec. 1, Ch. 
4, L. 1905; re-en. Sec. 7633, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 1618. 


The claim of an administrator for fees 
is an inchoate right until ascertained and 
allowed upon a final accounting, and must 
be regulated by the law in force at the 
time thereof, and not by the law at the 
time of his appointment, unless such claim 
had become a vested right by reason of 
the services being fully performed prior 


fact appear upon such final account. In 
re Dewar’s Estate, 10 Mont. 426, 439, 25 
Pac. 1026. See, also, In re Ricker’s Es- 
tate, 14 Mont. 153, 180, 35 Pac. 960, 29 
L. R. A. 622. 

The law regulating the fees of adminis- 
trators is not a contract that the same 
compensation will continue during the 
term of any incumbent; nor does the hold- 
ing of such office create a vested right to 
receive for future services the fees es- 
tablished at the time of his appointment. 
In re Dewar’s Estate, 10 Mont. 426, 440, 
25 Pac. 1026. 

Cited or applied as section 7633, Revised 
Codes, in In re Dolenty’s Estate, 53 Mont. 


to the passage of the latter law, and the 33, 39, 161 Pac. 524, 


CHAPTER 48. 
ACCOUNTING AND SETTLEMENT BY EXECUTORS AND ADMINISTRATORS. 


Section 10288. Exhibit of. Receipts and Disbursements and Claims Allowed. 


10289. Citation to Account. 
10290. Petition for Citation to Render Final or Other Account. 
10291. Citation to Account on Application. 
10292. Objections to Account, Who May File. 
10293. Attachment for Not Obeying the Citation. 
10294. To Render Accounts at the Expiration of Term. 
10295. Executor to Account After His Authority Revoked. 
10296. Revoking Authority of Executor, When. 
10297. To Produce and File Vouchers, Whieh May Remain in Court. 
10298. Vouchers for Items Less Than "Twenty Dollars—When Accepted. 
10299. Day of Settlement to Be Appointed and Notice Thereof. 
10300. When Settlement Is Final, Notice Must So State—Final Settlement, 
Partition, and Distribution. 
10301. Interested Party May File Exceptions to Account. “ 
10302. All Matters May Be Contested by the Heirs—Hearing. 
10303. Settlement of Accounts to Be Conclusive, When and When Not. 
10304. Proof of Notice of Settlement of Accounts. 
10305. Sale of Personal Property. 
10306. Moneys Invested by Order of Court. 
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10288. Exhibit of receipts and disbursements and claims allowed. 
Six months after his appointment, and at any time when required by the 
court or judge, either upon his own motion or upon the application of 
any person interested in the estate, the executor or administrator must 
render, for the information of the court or judge, an exhibit under oath, 
showing the amount of money received and expended by him, the amount 
of all claims presented against the estate, and the names of the claimants, 
and all other matters necessary to show the condition of its affairs. 


History: En. Sec. 254, p. 306, L. 1877; 
re-en. Sec. 254, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 254, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2780, C. Civ. Proc. 1895; re-en. 
Sec. 7634, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1622. 


ft is not the intention of the law that 
the administrator should in every account 
give a full inventory of the assets of the 
estate. This properly belongs to the in- 
ventory which is filed, except the actual 
eash on hand, which the law appears to 
contemplate he should carry forward in 


10289. Citation to account. If 


his several accounts rendered to the court. 
Where, therefore, the account of an ad- 
ministrator gave a statement of the re- 
ceipts and disbursments of money since 


. his last report, it was a sufficient compli- 


ance with the requirement of the statute. 
In re Davis’ Estate, 31 Mont. 421, 425, 
78 Pac. 704. 

Cited or applied as section 7634, Revised 
Codes, in State ex rel. King v. District 
Court, 42 Mont. 182, 185, 111 Pac. 717; 
State ex rel. Eisenhauer v. District Court, 
54 Mont. 172, 175, 168 Pac. 522. 


the executor or administrator fails 


to render an exhibit for six months after his appointment, the court or 
judge must cause a citation to be issued requiring him to appear and 


render it. 

History: En. Sec. 255, p. 306, L. 1877; 
re-en. Sec. 255, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 255, 2nd Div. Comp. Stat. 1887; 


amd. Sec. 2781, C. Civ. Proc. 1895; re-en. 
Sec. 7635, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1623. 


10290. Petition for citation to render final or other account. Any 


person interested in any estate may, at any time before the final settle- 
ment of accounts, present his petition to the court or judge, praying 
that the executor or administrator be required to appear and render such 
exhibit, setting forth the facts showing that it is necessary and proper that 


such an exhibit should be made. 


History: Sec. 7656, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1624. 

Note.—Except as otherwise noted sec- 
tions 10290 to 10306 were enacted as sec- 
tions 256 to 272, pp. 306 to 310, Laws of 
1877; re-enacted as sections 256 to 272, 


10291. Citation to account on application. 


Second Division Revised Statutes 1879; 
re-enacted as sections 256 to 272, Second 
Division Compiled Statutes 1887; re-en- 
acted as sections 2782 to 2798, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7636 to 7652, Revised Codes 1907. 


If the court or judge is 


satisfied, either from the oath of the applicant or from any other testi- 
mony offered, that the facts alleged are true, and considers the showing 
of the applicant sufficient, he must direct a citation to be issued to the 
executor or administrator, requiring him to appear, at some day to be 
named in the citation, and render an exhibit as prayed for. 


History: Sec. 7637, Rev. C. 1907. See also history of Sec. 10290. Cal. C. Civ. Proc. 
Sec. 1625. 


10292. Objections to account, who may file. When an exhibit is 
rendered by an executor or administrator, any person interested may 
appear, and, by objections in writing, contest any account or statement 
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therein contained. The court or judge may examine the executor or 
administrator, and if he has been guilty of neglect, or has wasted, em- 
bezzled, or mismanaged the estate, his letters must be revoked. 


History: Sec. 7638, Rev. C. 1907. See Cited or applied as section 2784, Code 
also history of Sec. 10290. Cal. C. Civ. of Civil Procedure, in In re Tuohy’s Es- 
Proc. Sec. 1626. tate, 33 Mont. 230, 246, 83 Pac. 486. 


10293. Attachment for not obeying the citation. If any executor 
or administrator neglects or refuses to appear and render an exhibit, after 
having been duly cited, an attachment may issue against him and such 
exhibit enforced, or his letters may be PON Oo in the discretion of the 
court or judge. 

History: Sec. 7639, Rev. C. 1907. See also history of Sec. 10290. Cal. C. Civ. Proc. 
Sec. 1627. 


10294. To render accounts at the expiration of term. Within thirty 
days after the expiration of the time mentioned in the notice to creditors 
within which claims must be exhibited, every executor or administrator 
must render a full account and report of his administration. If he fails 
to present his account, the court or judge must compel the rendering 
of the account by attachment, and any person interested in the estate may 
apply for and obtain an attachment; but no attachment must issue unless 
a citation has been first issued, served, and returned, requiring the execu- 
tor or administrator to appear and show cause why an attachment should 
not issue. Every account must exhibit all debts which have been presented 
and allowed during the period embraced in the account. 


History: See note to Sec. 10290. Amd. Lapse of time as barring right to compel 
Sec. 2786, C. Civ. Proc. 1895; re-en. Sec. accounting by personal representative, see 
7640, Rev. C. 1907. Cal. C. Civ. Proc. Sec. note in 15 Ann. Cas. 481. 

1628. 


10295. Executor to account after his authority revoked. When the 
authority of an executor or administrator ceases, or is revoked for any 
reason, he may be cited to account before the court or judge, at the 
instance of the person succeeding to the administration of the same estate, 
in like manner as he might have been cited by any person interested in the 
estate during the time he was executor or administrator. And if an © 
executor or administrator dies, his accounts may be presented by his 
personal representatives to and settled by the court in which the estate 
of which he was executor or administrator is being administered, and upon 
the petition of the successor of such deceased executor or administrator, 
such court may compel the personal representatives of such deceased 
administrator or executor to render an account of the administration of 
their testator or intestate, and must settle such account as in other cases. 


History: See note to Sec. 10290, amd. by Sec. 1; Ch. 122; L. 1918. | Cal; Gates 
Proc. Sec. 1629. 


10296. Revoking authority of executor, when. If the executor or ad- 
ministrator resides out of the county, or absconds, or conceals himself, 
so that the citation cannot be personally served, and neglects to render 
an account, within thirty days after the time prescribed in this chapter, 
or if he neglects to render an account within thirty days after being com- 
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mitted where the attachment has been executed, his letters must be 


revoked. 
History: Sec. 7642, Rev. C. 1907. See also history of Sec. 10290. Cal. C. Civ. Proc. 
Sec. 1630. 


10297. To produce and file vouchers, which may remain in court. 
In rendering his account, the executor or administrator must produce and 
file vouchers for all charges, debts, claims, and expenses which he has 
paid, which must remain in the court; and he may be examined on oath 
touehing such payments, and also touching any property and effects of the 
decedent, and the disposition thereof. When any voucher is required 
for other purposes, it may be withdrawn on leaving a certified copy on 
file; if a voucher is lost, or for other good reasons cannot be produced on 
the settlement, the payment may be proved by the oath of any competent 
witness. 


History: Sec. 7643, Rev. C. 1907. See also history of Sec. 10290. Cal. C. Civ. Proc. 
Sec. 1631. 


10298. Vouchers for items less than twenty dollars—When accepted. 
On the settlement of his account, he may be allowed any item of ex- 
penditure not exceeding twenty dollars, for which no voucher is 
produced, if such item be supported by his own uncontradicted oath 
positive to the fact of payment, specifying when, where, and to whom 
it was made; but such allowances in the whole must not exceed five 
hundred dollars against any one estate, and if, upon such settlement of 
accounts, it appear that debts against the deceased have been paid without 
the affidavit and allowance .prescribed by statute or sections 10174, 
10175, and 10176 of this code, and it shall be proven by competent 
evidence to the satisfaction of the court or judge that such debts were 
justly due, were paid in good faith, that the amount paid was the true 
amount of such indebtedness over and above all payments or set-offs, and 
that the estate is solvent, it shall be the duty of the said court or judge to 
allow the said sums so paid in the settlement of said accounts. 


History: See note to Sec. 10290. Amd. Cited or applied as section 7644, Revised 
Sec. 2790, C. Civ. Proc. 1895; re-en. Sec. Codes, in State ex rel. Eisenhauer v. Dis- 
7644, Rev. C. 1907. Cal. C. Civ. Proc. Sec. trict Court, 54 Mont. 172, 175, 168 Pac. 
1632. 522 


10299. Day of settlement to be appointed and notice thereof. When 
any account is rendered for settlement, the court or judge may appoint 
a. day for the settlement thereof; the clerk must thereupon give notice 
thereof by causing notices to be posted in at least three public places 
in the county, setting forth the name of the estate, the executor or ad- 
ministrator, and the day appointed for the settlement of the account. 
The court or judge may order such further notice to be given as may 


be proper. 

History: Sec. 7645, Rev. C. 1907. See 
also history of Sec. 10290. Cal. C. Civ. 
Proc. Sec. 1633. 


The giving of the notice required by this 
section is an indispensable requirement, 
and must be observed, or the order of al- 


lowance will not be binding. In re Davis’ 
Estate, 35 Mont. 273, 280, 88 Pac. 957. 
The notice required in probate proceed- 
ings serves the purpose of a summons in 
ordinary actions. The giving of the notice 
in probate proceedings may be rendered 
unnecessary by the appearance of the 
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parties and their participation in the pro- 
ceedings. In such case the purpose of the 
notice has been served, and one who has 
appeared and taken part in the hearing 
will not be heard to say that the court 
had no jurisdiction to determine his rights. 
In re Davis’ Estate, 35 Mont. 273, 280, 88 
Pac. 957. 
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Cited or applied as section 2791, Code 
of Civil Procedure, in In re Tuohy’s Es- 
tate, 33 Mont. 230, 246, 83 Pac. 486; as 
section 7645, Revised Codes, in State ex 
rel. Eisenhauer v. District Court, 54 Mont. 
172, 175, 168 Pac. 522; In re Estate of 
Murphy, 57 Mont. 273, 279, 188 Pac. 146. 


10300. When settlement is final, notice must so state—Final settlement, 


partition, and distribution. 


If the account mentioned in the preceding 


section be for final settlement, and a petition for the final distribution of 
the estate be filed with said accounts, the notice of the settlement must 
state those facts, which notice must be given by posting or publication, as 
the court or judge may direct, and for such time as may be ordered. 
On the settlement of said account, distribution and partition of the estate 
to all entitled thereto may be immediately had, without further notice 
of proceedings. 


History: See note to Sec. 10290. Amd. 
Sec. 2792, C. Civ. Proc. 1895; re-en. Sec. 
7646, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 


Cited or applied as section 7646, Revised 
Codes, in In re Estate of Murphy, 57 Mont. 
273, 280, 188 Pac. 146. 


1634. 


10301. Interested party may file exceptions to account. On the day 
appointed, or any subsequent day to which the hearing may be post- 
poned by the court or judge, any person interested in the estate may ap- 
pear and file his exceptions in writing to the account, and contest the 


same. 


History: Sec. 7647, Rev. C. 1907. See 
also history of Sec. 10290. Cal. C. Civ. 
Proc. Sec. 1635. 


A ereditor whose claim against an estate 
may be reduced by the allowance of an 
alleged debt is a person interested in the 
estate, and may contest the administra- 
tor’s final account under this section and 
section 10299. In re Mouillerat’s Estate, 
14 Mont. 245, 251, 36 Pac. 185. 

The allowance of an individual claim of 
an administrator against the estate is not 
conclusive, but the parties interested may 


contest it when his account is presented. 
In re Barker’s Estate, 26 Mont. 279, 283, 
67 Pac. 941. 

Cited or applied as section 7647, Revised 
Codes, in State ex rel. Eisenhauer v. Dis- 
trict Court, 54 Mont. 172, 175, 168 Pace. 
522, In re Estate of Murphy, 57 Mont. 
273, 279, 188 Pac. 146. 


Remedy of distributee as to accounting 
of which he had no notice and on which 
he did not appear, see note in 63 L. R. A. 
95. 


10302. All matters may be contested by the heirs—Hearing. All 
matters, including allowed claims not passed upon on the settlement of 
any former account, or on rendering an exhibit, or on making an order 
of sale, may be contested by the heirs for cause shown. The hearing and 
allegations of the respective parties may be postponed from time to time, 
when necessary, and the court or judge may appoint one or more referees 
to examine the accounts and make report thereon, subject to confirmation ; 
and may allow a reasonable compensation to the referees, to be paid out 
of the estate of the decedent. 


History: Sec. 7648, Rev. C. 1907. See 
also history of Sec. 10290. Cal. C. Civ. 
Proc. Sec. 1636, 


Cited or applied as section 7648, Revised 
Codes, in In re Estate of Murphy, 57 Mont. 
273, 279, 188 Pace. 146. 


10303. Settlement of accounts to be conclusive, when and when not. 
The settlement of any account and the allowance thereof by the court 
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or judge, or upon appeal, is conclusive against all persons in any way 
interested in the estate, saving, however, to all persons laboring under 
any legal disability, the right to move for cause to reopen and examine 
the account, or to proceed by action against the executor or administrator, 
either individually or upon his bond, at any time before final distribution; 
and in any action brought by any such person, the allowance and settle- 
ment of the account is prima facie evidence of its correctness; provided, 
the court may, upon motion of any party interested, or upon its own 
motion, within sixty days after the rendition of the decree in eases of 
inadvertence, or within sixty days after the discovery of the facts con- 
stituting the fraud, reopen or set aside any decree of any settlement on the 
grounds of inadvertence or fraud. 


History: See note to Sec. 10290. Amd. 
by Sec. 1, Ch. 46, L. 1919. Cal. C. Civ. 
Proc. Sec. 1637. 


Where the account of an administratrix 
has been settled, and it has been adjudged 
that the estate is indebted to her for 
money’s advanced by her for the benefit 
of the estate, the order of court settling 
such account is, in the absence of an af- 
firmative showing on the face of the claims 
for money so advanced, conclusive, both 
on the estate and on all persons interested 
therein, who, at: the time of settlement, 
were not laboring under any legal disabil- 
ity. In re Williams’ Estate, 47 Mont. 325, 
330, 182 Pac. 421. 

An heir who permitted the will of his 
father to be probated without contest, ac- 
counts of the executor settled and allowed, 
and partial distribution of the assets made 


without timely objection or appeal, was 
foreclosed from attaching such proceedings 
on appeal from an order settling the final 
account of the executor and making final 
distribution. In re Estate of Murphy, 57 
Mont. 273, 188 Fac. 146. 

Cited or applied as section 2795, Code of 
Civil Procedure, before amendment, in In 
re Dougherty’s Estate, 34 Mont. 336, 344, 
86 Pac. 38; as section 7649, Revised Codes, 
before amendment, in State ex rel. Hisen- 
hauer v. District Court, 54 Mont. 172, 175, 
168 Pae. 522. 


Effect of annual settlement of executor 
or administrator as res judicata, see note 
in 86 Am. Dee. 143. 

Appeal from judgment rendered on re- 
port, account or settlement of executor or 
administrator, see note in Ann, Cas. 19130C, 
858. 


10304. Proof of notice of settlement of accounts. The account must 
not be allowed by the court or judge until it is first proved that notice 
has been given as required by this chapter, and the order must show that 
such proof was made to the satisfaction of the court or judge, and is 
conclusive evidence of the fact. 


History: Sec. 7650, Rev. C. 1907. See 
also history of Sec. 10290. Cal. C. Civ. 
Proc. Sec. 1638. 


account did not show any proof of notice 
of the hearing, the finding of the court 
that such notice had been given was suf- 
ficient to meet the requirements of this 
section. In re Davis’ Estate, 35 Mont. 273, 
280, 88 Pac. 957. . 


Where the record on appeal from an 
order allowing an administrator’s annual 


10305. Sale of personal property. Whenever it appears to the court 
or judge on any hearing of an application for the saie of real property, 
that it would be for the interest of the estate that personal property of 
the estate, or some part of such property, should be first sold, the court 
or judge may order the sale of such personal property, or any part of it, 
and the sale thereof shall be conducted in the same manner as if the 
application had been made for the sale of such personal property in the 
first instance. 


History: Sec. 7651, Rev. C. 1907. See 
also history of Sec. 10290. 


Cited or applied as section 7651, Revised 
581 


Codes, in Plains Land & Improvement Co. 
v. Lynch, 38 Mont. 271, 283, 99 Pac. 847, 
129 Am. St. Rep. 645, 
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10306. Moneys invested by order of court. Pending the settlement 
of any estate, on the petition of the executor, administrator, or any one 
or more of the heirs, legatees, or devisees, the court or judge may order 
any moneys in the hands of any executor or administrator to be loaned, 
for such length of time as may be requested by the party petitioning, 
and the court or judge may think to the interests of the estate; and on 
such security as the court or judge thereof may approve of, which shall 
not be a period of time to exceed one year at any one time; but no 
money shall be loaned, except on United States, state, county, or approved 
municipal bonds or real estate mortgage (and then only to the extent 
of one-half of the market value of the real estate so loaned upon the value 
of said property, to be estimated by the judge). The term ‘‘real estate,’’ 
as herein used, does not include mining property. Such order can only 
be made after notice in the manner prescribed by the court or judge. 


History: See note to Sec. 10290. Amd. 
Sec. 1, p. 145, L. 1889; amd. Sec. 2798, C. 
Civ. Proc. 1895; re-en. Sec. 7652, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1640. 


An administrator is not chargeable with 
interest on money of an estate, pending 
an appeal and the delay incident thereto, 
where it does not appear that he was cul- 
pable in any respect. .In re Davis’ Hs- 
tate, 835 Mont. 273, 286, 88 Pac. 957. 

Numerous sections of the code, relating 
to probate matters, show a clear purpose 
to place in the hands of the court author- 
ity sufficient to secure a just administra- 
tion of the estate, to the end that the 
creditors may be protected and the heirs 
receive the largest amount of the property 
compatible with an economic but complete 
administration of the estate. State ex rel. 
King yv. District Court, 42 Mont. 182, 185, 
LiieeP Sern. bie 

A special administrator has no power to 
loan the funds of the estate in his charge, 
and therefore cannot be held to pay inter- 
est for failing to loan them. If he re- 


ceives profits from the funds of the estate 
in his keeping, such profits belong to the 
heirs, and must be included in his final 
account. In re Williams’ Estate, 55 Mont. 
63, 67, 173 Pac. 790, 1.A. L. R. 1639, 

Since a special administrator cannot law- 
fully invest, loan, or use funds which come 
into his hands by virtue of his office, the 
only theory upon which he can be held 
to account for profits accruing upon them 
is that he made an unlawful use of them. 
In re Williams’ Estate, 55 Mont. 63, 70, 
173 Pac. '790, 1 A. L. BR. 1639. 

Cited or applied as section 7652, Revised 
Codes, in State ex rel. Eisenhauer v. Dis- 
trict Court, 54 Mont. 172, 175, 168 Pac. 
522. 


Effect of accounting on personal liabil- 
ity of executor or administrator for losses 
to estate through investments, see note in 
44 L. R. A. (N. 8.) 984, 

When personal representative should be 


chargeable with interest, see note in 99 
Am. Dec. 296. 


CHAPTER 49. 
THE PAYMENT OF DEBTS OF THE ESTATE, 


Section 10307. 


Order in Which Debts to Be Paid. 


Order for Payment of Debts and Discharge of the Executor or Ad- 


After Order for Payment of Debts, Executor Personally Liable to 


Claims Not Included in Order for Payment of Debts—How Disposed of. 


10308. Where Property Insufficient to Pay Mortgage. 
10309. Estate Insufficient, a Dividend to Be Paid. 
10310. Funeral Expenses and Expenses of Last Sickness, 
10311. 

ministrator. 
10312. Provision for Disputed and Contingent Claims. 
10313. 

Creditors. 
10314. 
10315. Order for Payment of Legacies and Extension of Time. 
10316. Final Account—When to Be Made. 
10317. Neglect to Render Final Account—How Treated. 


10307. Order in which debts to be paid. The debts of the estate, 
supject to the provisions of section 8353, must be paid in the following 


order: 


08 


9 


a 


Ch. 48, 49] 


1. Funeral expenses. 


PAYMENT OF DEBTS OF ESTATE. 


{10308-10311 


2. The expenses of the last sickness. 
3. Debts having preference by the laws of the United States, or of 


the state. 


4. Judgments rendered against the decedent in his lifetime, and 


mortgages, in the order of their date. 


5. All other demands against the estate. 


History: En. Sec. 273, p. 310, L. 1877; 
re-en. Sec. 273, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 273, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2810, C. Civ. Proc. 1895; re-en. 
Sec. 7653, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1643. 


An administrator, upon a sale by him of 
a chattel belonging to the estate and mort- 
gaged by the decedent, must apply the 
proceeds to the payment of the mortgaged 
debt, before he can use any thereof in 


10308. Where property insufficient to pay mortgage. 


payment of expenses of administration. 
Horsfall Estate v. Royles, 20 Mont. 495, 
496, 52 Pac. 198. 

A guardian appointed for an incom- 
petent, who was indebted to his attorney 
for fees at the time of such appointment, 
could not pay such attorney the fees 
claimed to be due out of the funds of the 
incompetent’s estate until such claim had 
been allowed by the court. State ex rel. 
Davis v. District Court, 30 Mont. 8, 11, 
to Pac. 516; 


The preference 


given in the preceding section to a mortgage only extends to the proceeds 


of the property mortgaged. 


If the proceeds of such property are insuffi- 


cient to pay the mortgage, the part remaining unsatisfied must be classed 
with the other demands against the estate. 


History: Cal. C. Civ. Proc. Sec. 1644. 


Note.—Except as otherwise noted, sec- 
tions 10308 to 10317 were enacted as sec- 
tions 274 to 283, pp. 311 to 313, Laws of 
1877; re-enacted as sections 274 to 283, 
Second Division Revised Statutes 1879; 
re-enacted as sections 274 to 283, Second 


Division Compiled Statutes 1887; re-en- 
acted as sections 7654 to 7663, Revised 
Codes 1907. 


Cited or applied as section 2810, Code 
of Civil Procedure, in Horsfall Estate v. 
Royles, 20 Mont. 495, 497, 52 Pac. 198. 


10309. Estate insufficient, a dividend to be paid. If the estate is 
insufficient to pay all the debts of any one class, each creditor must be 
paid a dividend in proportion to his claim, and no ereditor of any one 
class shall receive any payment until all those of the preceding class 
are fully paid. 


History: Sec. 7655, Rev. C. 1907. See also history of Sec. 10308. Cal. C. Civ. Proc. 
Sec. 1645. 


10310. Funeral expenses and expenses of last sickness. The executor 
or administrator, as soon as he has sufficient funds in his hands, may pay 
the funeral expenses and the expenses of the last sickness, and the allow- 
ance made to the family of the decedent. He may retain in his hands the 
necessary expenses of administration, but he is not obliged to pay any 
debt or any legacy until, as prescribed in this chapter, the payment 
has been ordered by the court or judge. 


History: See note to Sec. 10308. Amd. 7656, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 2813, C. Civ. Proc. 1895; re-en. Sec. 1646. 


10311. Order for payment of debts and discharge of the executor or 
administrator. Upon the settlement of the accounts of the executor or 
administrator, as required in this chapter, the court or judge must 
make an order for the payment of the debts, as circumstances of the 
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estate require. If there are not sufficient funds in the hands of the 
executor or administrator, the court or judge must specify in the order 
the sum to be paid to each creditor. If the whole property of the estate 
be exhausted by such payment or distribution, such account must be 
considered as a final account, and the executor or administrator is 
entitled to his discharge on producing and filing the necessary vouchers 
and proofs, showing that such payments have been made, and that he has 
fully complied with the order of the court or judge. 


History: See note to Sec. 10308. Amd. 7657, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
Sec. 2814, C. Civ. Proc. 1895; re-en. Sec. 1647. 


10312. Provision for disputed and contingent claims. If there is 
any claim not due, or any contingent or disputed claim against the estate, 
the amount thereof, or such part of the same as the holder would be 
entitled to if the claim were due, established, or absolute, must be paid 
into the court, and there remain, to be paid over to the party when he 
becomes entitled thereto; or, if he fails to establish his claim, to be paid 
over or distributed as the circumstances of the estate require. If any 
creditor whose claim has been allowed, but is not yet due, appears and 
assents to a deduction therefrom of the legal interest for the time the 
claim has yet to run, he is entitled to be paid accordingly. The payments 
provided for in this section are not to be made when the estate is insolvent, 
unless a pro rata distribution is ordered. 


History: Sec. 7658, Rev. C. 1907. See also history of Sec. 10308. Cal. C. Civ. Proc. 
Sec. 1648. / 


10313. After order for payment of debts, executor personally liable 
to creditors. When an order is made by the court or judge for the pay- 
ment of creditors, the executor or administrator is personally hable to 
each creditor for his allowed claim, or the dividend thereon, and execution 
may be issued on such order as upon a judgment in the court, in favor 
of each creditor, and the same proceedings may be had under such execu- 
tion as under execution in other cases. The executor or administrator is 
liable therefor on his bond to each creditor. 


History: Sec. 7659, Rev. C. 1907. See also history of Sec. 10308. Cal. C. Civ. Proc. 
Sec. 1649. 


10314. Claims not included in order for payment of debts—How 
disposed of. When the accounts of the administrator or executor have 
been settled, and an order made for the payment of debts and distribution 
of the estate, no ereditor, whose claim was not included in the order for 
_ payment, has any right to call upon the creditors who have been paid, or 
upon the heirs, devisees, or legatees, to contribute to the payment of his’ 
claim; but if the executor or administrator has failed to give the notice 
to the creditors, as prescribed in section 10171, such creditor may recover 
on the bond of the executor or administrator the amount of his claim, or 
such part thereof as he would have been entitled to, had it been allowed. 
This section shall not apply to any creditor whose claim was not due ten 
months before the day of settlement, or whose claim was contingent, and 
did not become absolute ten months before such day. 


History: Sec. 7660, Rev. C. 1907. See also history of Sec. 10308. Cal. C. Civ. Proc. 
Sec. 1650. 
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10315. Order for payment of legacies and extension of time. If the 
whole of the debts have been paid by the first distribution, the court or 
judge must direct the payment of legacies and the distribution of the 
estate among the heirs, legatees, or other persons entitled, as provided in 
the next chapter; but if there be debts remaining unpaid, or if, for 
other reasons, the estate be not in a proper condition to be closed, the 
court or judge must give such extension of time as may be reasonable 
for the final settlement of the estate. 


History: Sec. 7661, Rev. C. 1907. See part. In re Williams’ Estate, 47 Mont. 
also history of Sec, 10308. Cal. C. Civ. 25, 329, 132 Pac. 421. . 
Proc. Sec. 1651. It is error for the district court to 

settle and approve the final account of an 


The final account of an administrator administrator, where it appears that claims 


or executor cannot be settled or approved 
so long as there are outstanding claims 
against the estate which have not been 
paid, if there is any property in the hands 
of the representative that is available for 
the payment of such claims, in whole or in 


against the estate for advancements made 
for its benefit, though properly allowed, 
are unpaid, and where there is no showing 
that all property available for their pay- 
ment has been exhausted. In re Williams’ 
Estate, 47 Mont. 325, 331, 132 Pac. 421, 


10316. Final account—When to be made. At the time designated in 
the last section, or sooner, if within that time all the property of the 
estate has been sold, or there are sufficient funds in his hands for the pay- 
ment of all the debts due by the estate, and the estate be in a proper 
condition to be closed, the executor or administrator must render a final 
account, and pray a settlement of his administration. 


History: Sec. 7662, Rev. C. 1907. See 
also history of Sec, 10308. Cal. C. Civ. 
Proc. Sec. 1652. 


Cited or applied as section 7662, Revised 
Codes, in In re Williams’ Estate, 47 Mont. 
325, 329, 132 Pae. 421. 


10317. Neglect to render final account—How treated. If he neglects 
to render his account, the same proceedings may be had as prescribed 
in this chapter in regard to the first account to be rendered by him, and 
all the provisions of this chapter relative to the last-mentioned account, 
and the notice and settlement thereof, apply to his account presented 
for final settlement. 


History: Sec. 7663, Rev. C. 1907. See also history of Sec. 10308, Cal. C. Civ. Proc. 
Sec. 1653. 


CHAPTER 50. 
PARTITION AND DISTRIBUTION PRIOR TO FINAL SETTLEMENT OF ESTATE. 


Section 10318. Payment of Legacies Upon Giving Bonds. 


10319. Notice of Application for Legacies. 

10320. Executor or Other Person May Resist Application. 

10321. Order Prayed for to Require Bond, Which Must Be Given—May Order 
Whole or Part of Share to Be Delivered—Where Partition is Neces- 
sary, How Made—Costs. 

10322. Order for Payment of Bond, and Suit Thereon. 

10323. Application for Distribution. 


10318. Payment of legacies upon giving bonds. At any time after 
the lapse of four months from the issuing of letters testamentary or of 
administration, any heir, devisee, or legatee may present his petition to the 
court or judge for the legacy or share of the estate to which he is entitled, 
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to be given to him upon his giving bonds, with security, for the pay 
of his proportion of the debts of the estate. 
History: Cal. C. Civ. Proc. Sec. 1658. as section 7664 to 7668, Revised Colee 


Note.—Sections 10318 to 10322 were en- 1907. 
acted as sections 284 to 288, pp. 313 and 
314, Laws of 1877; re-enacted as sections 
284 to 288, Second Division Revised Stat- 
utes 1879; re-enacted as sections 284 to 
288, Second Division Compiled Statutes 
1887; re-enacted as sections 2830 to 2834, 
Code of Civil Procedure 1895; re-enacted 


Cited or applied as section 284, Second 
Division Compiled Statutes 1887, in In re 
Phillips Estate, 18 Mont. 311, 45 Pac. 222; 
as section 2830, Code of Civil Procedure, 
in In re Davis’ Estate, 27 Mont. 235, 240, 
70-Pae. 721. 


10319. Notice of application for legacies. Notice of the application 
must be given to the executor or administrator, personally, and to all 
persons interested in the estate, in the same manner that notice is required 
to be given of the settlement of the account of an executor or adminis- 
trator. 


History: 
also history of Sec. 10318. 
Proc. Sec. 1659. 


Cited or applied as section 285, Second 
Division Compiled Statutes, 1887, in In re 
Phillips’ Estate, 18 Mont. 311, 45 Pace. 
222. 


Sec. 7665, Rev. C. 1907. See 
Oal--.0,. Grv, 


10320. Executor or other person may resist application. The executor 
or administrator, or any person interested in the estate, may appear at the 
time named and resist the application, or any other heir, devisee, or 
legatee may make a similar application for himself. 


History: Sec. 7666, Rev. C. 1907. See of Civil Procedure, in State ex rel. Ley- 
also history of Sec. 10318. Cal. C. Civ. son y. District Court, 26 Mont. 378, 379, 
Proc. Sec. 1660. 68 Pac. 411; In re Davis’ Estate, 27 Mont. 


D) 
Cited or applied as section 2832, Code 235, 240, 70 Pac. 721. 


10321. Order prayed for to require bond, which must be given—May 
order whole or part of share to be delivered—Where partition is necessary, 
how made—Costs. If, at the hearing, it appear that the estate is but 
little indebted, and that the share of the party applying may be allowed 
to him without loss to the creditors of the estate, the court or judge must 
make an order in conformity with the prayer of the applicant, requiring: 

1. Each heir, legatee, or devisee obtaining such order, before receiving 
his share, or any portion thereof, to execute and deliver to the executor 
or administrator a bond, in such sum as shall be designated by the court 
or judge, with sureties to be approved by the judge, payable to the execu- 
tor or administrator, and conditioned for the payment, whenever required, 
of his proportion of the debts due from the estate, not exceeding the value 
or amount of the legacy or portion of the estate to which he is entitled; 

2. The executor or administrator to deliver to the heir, legatee, or 
devisee, the whole portion of the estate to which he may be entitled, or 
only a part thereof, designating it. If, in the execution of the order, a 
partition is necessary between two or more of the parties interested, it 
must be made in the manner hereinafter prescribed. The costs of these 
proceedings shall be paid by the applicant, or if there be more than one, 
shall be apportioned equally among them. 


History: Sec. 7667, Rev. C. 1907. See 
also history of Sec. 10318. Cal. C. Civ. 
Proc. Sec. 1661. 


Cited or applied as section 2833, Code 
of Civil Procedure, in In re Davis’ Estate, 
27 Mont. 235, 240, 70 Pac. 721. 
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10322. Order for payment of bond, and suit thereon. When any bond 
has been executed and delivered, under the provisions of the preceding 
section, and it is necessary for the settlement of the estate to require the 
payment of any part of the money thereby secured, the executor or ad- 
ministrator must petition the court or judge for an order requiring the 
payment, and have a citation issued and served on the party bound, re- 
quiring him to appear and show cause why the order should not be made. 
At the hearing, the court or judge, if satisfied of the necessity of such pay- 
ment, must make an order accordingly, designating the amount and giving 
a time within which it must be paid. If the money is not paid within the 
time allowed, an action may be maintained by the executor or administra- 
tor on the bond. 


History: Sec. 7668, Rev. C. 1907. See also history of Sec. 10318. Cal. C. Civ. Proc. 
. Sec. 1662. 


10323. Application for distribution. At any time after the lapse of 
one year from the issuance of letters testamentary or of administration, 
any heir, devisee, or legatee may present his or her petition to the court 
or judge for the distribution of the net proceeds of the share of the said 
estate to which he or she will be entitled. Notice of the application must 
be given, as required by section 10319. The executor or administrator, or 
any other person interested in the estate, may appear at the time named 
and resist the application, or any other heir, devisee, or legatee may make a 
similar application for himself. If, at the hearing, it appears that the 
estate is but little indebted, and that the share of the party applying may - 
be allowed to him without loss to the creditors of the estate, the court 
or judge must make an order in conformity with the prayer of the 
applicant, requiring : 

1. Hach heir, devisee, or legatee, obtaining such order, before recéiving 
his share, or any portion thereof, to execute and deliver to the executor 
or administrator a bond, in such sum as shall be designated by the court 
or judge, with sureties to be approved by the judge, payable to the 
executor or administrator, and conditioned for the payment, whenever 
required, of his proportion of the debts due from the estate, not ex- 
ceeding the amount or portion of the proceeds of the estate which he has 
received; provided, that where the time for filing or presenting claims 
has expired, and all claims that have been allowed have been paid, or. 
are secured by mortgage upon real estate sufficient to pay them, and the 
court or judge is satisfied that no injury can result to the estate, the 
court or judge may dispense with the bond. 

2. The executor or administrator to deliver to the heir, legatee, or 
devisee the proceeds of the estate to which he may be entitled, or only 
a part thereof, designating it. If, in the opinion of the court or judge, 
it be necessary, in order to ascertain the proceeds that any or all of the 
heirs, legatees, or devisees may be entitled to, that the interest of any 
heir, legatee, or devisee in one or more pieces or parcels of property of 
the estate shall be determined or ascertained, the court or judge may sus- 
pend proceedings and direct the petitioner or petitioners to take proceed- 
ings under section 10324 to ascertain the interest the petitioner or petition- 
ers will have under the will in any piece or parcel of property. The order 
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must describe the property in relation to which proceedings are to be 
taken. Whenever any bond has been executed and delivered, proceedings 
upon any such bond may be taken under section 10322. The cost of these 


proceedings shall be paid by the applicant, or if there be more than 


one, shall be apportioned equally between them. 


History: En, Sec. 2835, C. Civ. Proc. 
1895; re-en. Sec. 7669, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1663. 


The right of the administrator, and of 
an heir of a beneficiary under the deced- 
ent’s will, to appeal from a decree grant- 
ing a distribution of the estate, in pro- 
ceedings under this section, in which pro- 
ceedings the administrator and heir both 
appeared in opposition thereto, will not be 
determined on a motion to dismiss the ap- 
peals, based on the theory that they are 
not aggrieved by the decree. In re Davis’ 
Estate, 27 Mont. 235, 240, 70 Pac. 721. 

The parties opposing the granting of a 
decree for a distribution of the estate of 
a decedent under this section may make a 
motion for a new trial where the decree 
directs the distribution. In re Davis’ Es- 
tate, 27 Mont. 235, 241, 70 Pac. 721. 

Where the facts alleged in the petition 
for an order of distribution of an estate 
were admitted by defendants, this fact 
was a sufficient reason for an affirmance of 
the order, but not for a dismissal of the 
appeal. In re Davis’ Estate, 27 Mont. 235, 
244, 70 Pac. 721. 

Where a contest of a will was settled by 
agreement of the parties, and a decree en- 
tered affirming such agreement, and fixing 
the shares of the estate to which the 
parties were entitled as agreed, such de- 
eree became the basis of administration 
as to the devolution of the property, and 


such parties and their assigns, though not 
heirs or legatees named in the will, had a 
right to petition for a partial distribution 
of the estate. In re Davis’ Estate, 27 
Mont. 490, 497, 71 Pac. 757. 

Where a distributee has assigned his 
share, and the assignment has been recog- 
nized by the court, and is not disputed by 
the assignor, neither the administrator nor 
another distributee is interested or has a 
right to object to such share being paid 
to such assignee. In re Davis’ Estate, 27 
Mont. 490, 497, 71 Pac. 757. 

In a proceeding under this section for 
partial distribution of an estate, the ques- 
tions of heirship, amount of distributive 
estate claimed, ete., cannot be considered. 
Those questions are to be determined 
under the express authority of section 
10326. In re Fleming’s Estate, 38 Mont. 
57, 59, 98 Pac. 648. . 

This section is susceptible of but one 
meaning, namely, that any heir, devisee, 
or legatee shown by the record to be 
such, and concerning whose right to inherit 
there is no question raised, may ask for 
distribution to him of the share of the es- 
tate which the record shows he is entitled 
to receive, and about which there is no 
controversy. In re Fleming’s Estate, 38 
Mont. 57, 61, 98 Pac. 648. 

Cited or applied as section 2835, Code 
of Civil Procedure, in State ex rel. Pau- 
welyn v. District Court, 34 Mont. 345, 346, 
86 Pac. 268 


CHAPTER 51. 
DETERMINATION OF HEIRSHIP AND INTEREST IN THE ESTATE. 


Section 10324. 
10325. 
10326. 


10324. Proceedings to 


Proceedings to Determine Heirship. 
Appearance of Parties. 
Trial and Judgment. 


determine heirship. Any person claiming to 


be heir to the deceased, or entitled to the distribution in whole or in part 


of an estate may, at any time after the issuing of letters testamentary or 
of administration upon such estate, file a petition in the matter of such 
estate, praying the court or judge to ascertain and declare the rights of 
all persons to said estate, and all interests therein, and to whom distribu- 
tion thereof should be made. Upon the filing of such petition, the court 
or judge must make an order directing service of notice to all persons 
interested in said estate, to appear and show cause, on a day to be therein 
named, not less than sixty days nor more than four months from the date 
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of the making of such order, in which notice shall be set forth the name 
of the deceased, the name of the executor or administrator of said estate, 
the names of all persons who may have appeared claiming any interest 
in said estate, in the course of the administration of the same, up to the 
time of the making of said order, and such other persons as the, court or 
judge may direct, and also a description of the real estate whereof said 
deceased died seized or possessed so far as known, described with cer- 
tainty to a common intent; and requiring said persons, and all persons 
named or not named having or claiming any interest in the estate of 
said deceased, at the time and place in said order specified, to appear and 
exhibit, as hereinafter provided, their respective claims of heirship, owner- 
ship, or interest in said estate, to said court or judge, which notice shall be 
served in the same manner as a summons in a civil action; upon proof of 
which service, by affidavit or otherwise, to the satisfaction of the court or 
judge, the court or judge shall thereupon acquire jurisdiction to ascertain 
and determine the heirship, ownership, and interest of all parties in and to 
the property of said deceased, and such determination shall be final and 
conclusive in the administration of said estate, and of the title and owner- 
ship of said property, the court or judge must enter an order establishing 
proof of the service of such notice; provided, that whenever it appears to 
the satisfaction of the court or judge that such estate consists of personal 
property only, and upon application being made showing good reason 
therefor, the court or judge may, in its discretion, make an order directing 
service of said notice to all persons interested in said estate to be made 
by posting or publication, or both, for such shorter period as to the court 
or judge may appear proper and requisite. 


History: En. Sec. 2840, C. Civ. Proc. entered pursuant to such agreement. In 


1895; re-en. Sec. 7670, Rev. C. 1907; amd. 
Sec. 1, Ch. 234, L. 1921. Cal. C. Civ. Proc. 
Sec. 1664. 


The district court, as a court of general 
original common law and equity jurisdic- 
tion, has concurrent jurisdiction with the 
district court, sitting as a probate court, of 
an action brought against an estate of a 
decedent to enforce an agreement made by 
deceased to devise a certain share in his 
property. Burns v. Smith, 21 Mont. 251, 
266, 53 Pac. 742, 69 Am. St. Rep. 653. 

This ‘section does not expressly confer 
exclusive jurisdiction upon the district 
court, sitting as a court of probate, to try 
the questions therein enumerated; nor can 
exclusive jurisdiction to do so be implied 
from the language of the section. Burns 
v. Smith, 21 Mont. 251, 264, 53 Pac. 742, 
69 Am. St. Rep. 653. 

An administrator is not required to take 
notice of the claims of heirs until their 
heirship has been established as prescribed 
in this chapter. Kirk v. Baker, 26 Mont. 
190, 192, 66 Pac. 942. 

This section does not require a suit to 
be brought to determine the distributive 
shares in an estate, where all the parties 
interested have agreed as to the share 
each is to receive, and a decree has been 


re Davis’ Estate, 27 Mont. 490, 499, 71 
Paw (D1. 


Where a motion to dismiss the appeal of 
an executor and some of the legatees from 
that portion of a “judgment,” rendered in 
a proceeding had under this and the two 
following sections, based on the ground 
that an appeal does not lie from a part 
thereof, is denied upon consideration of 
exhaustive briefs of counsel, the deter: 
mination will be deemed the law of the 
case on the submission of the question on 
its merits. In re Klein’s Estate, 35 Mont. 
185, 202, 88 Pac. 798. 


The denial of a motion to affirm an order 
of this district court, in the proceeding 


‘ under this and the two following sections, 


refusing a new trial to an executor and 
some of the legatees, of issues found in 
favor of other legatees, is held not the law 
of the case upon final determination on the 
merits. In re Klein’s Estate, 35 Mont. 


-185, 202, 88 Pac. 798. 


The question of heirship and the inter- 
est of any heir may be determined, not 
only under this and the next two succeed- 
ing sections, but also upon a proceeding 
for the final distribution of an estate. In 
re Fleming’s Estate, 38 Mont. 57, 59, 98 
Pac. 648. 
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The complete procedure for determining 
the rights of all persons to an estate, and 
all interests therein, and to whom dis- 
tribution thereof should be made, must be 
held, upon well-known rules of statutory 
construction, to exclude every other pro- 
cedure for determining such questions. In 
re Fleming’s Estate, 38 Mont. 57, 59, 98 
Pac. 648; In re Colbert’s Estate, 51 Mont. 
455, 464, 153 Pac. 1022. 

Inasmuch as the procedure provided by 
this section and the two succeeding sec- 
tions, for determining the rights of. per- 
sons to an estate or an interest therein, 
excludes every other method, an independ- 
ent civil action for that purpose was un- 
authorized, and depositions taken in it 
were not taken in a former action, and 
hence inadmissible in a proceeding insti- 
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tuted thereunder. In re Colbert’s Estate, 
51 Mont. 455; 464, 153 Pac. 1022. 

In a proceeding under this section, a 
declaration of relationship is admissible 
under section 10531. In re Colbert’s Es- 
tate, 51 Mont. 455, 467, 153 Pac. 1022. 

In a proceeding to establish heirship, 
the petitioner is plaintiff, and has the bur- 
den of proof. In re Colbert’s Estate, 51 
Mont. 455, 469, 153 Pac. 1022. 

Cited or applied as section 2840, Code of 
Civil Procedure, in In re Davis’ Estate, 35 
Mont. 273, 281, 88 Pac. 957; as section 
7670, Revised Codes, in State ex rel. Kol- 
bow v. District Court, 38 Mont. 415, 416, 
100 Pac. 207; In re Colbert’s Estate, 44 
Mont. 259, 264, 119 Pac. 791; In re Beck’s 
Estate, 44 Mont. 561, 569, 121 Pac. 784, 
1057. 


10325. Appearance of parties. All persons appearing within the 
time limited must file their written appearance in person or through their 
authorized attorney, such attorney filing at the same time written evidence 
of his authority to so appear, which written evidence must be in the 
English language, or if in a foreign language, the same must be accom- 
panied by:an English translation thereof, duly certified as correct by a 
United States consul, entry of which appearance shall be made in the 
minutes of the court and in the register of proceedings of said estate. And 
the court or judge shall, after the expiration of the time limited for ap- 
pearing as aforesaid, enter an order adjudging the default of all persons- 
for not appearing as aforesaid, who shall not have appeared as aforesaid. 
At any time within twenty days after the date of the order of the court or 
judge establishing proof of service of such notice, any of such persons so 
appearing may file his complaint in the matter of the estate, setting forth 
the facts constituting his claim of heirship, ownership, or interest in said 
estate, with such reasonable particularity as the court or judge may ac- 
quire, and serve a copy of the same upon each of the parties or attorneys 
who shall have entered their written appearance as aforesaid, if such 
parties or such attorneys reside within the county; and in case any of 
them do not reside within the county, then service of such copy of said 
complaint shall be made upon the clerk of said court for them, and the 
elerk shall forthwith mail the same to the address of such party or attor- 
ney as may have left with said clerk his postoffice address. Such parties 
are’ allowed twenty days after the service of the complaint, as aforesaid, 
within which to plead thereto, and thereafter such proceedings shall be 
had upon such complaint as in this code provided in ease of an ordinary 
civil action; and the issues of law and of fact arising in the proceeding 
shall be disposed of in like manner as issues of law and fact are herein 
provided to be disposed of in civil actions, with a like right to a motion 
for a new trial and appeal to the supreme court; and the provisions in this — 
code contained, regulating the mode of procedure for the trial of civil 
actions, the motion for a new trial of civil actions, statements on motion 
for a new trial, bills of exceptions, and statements on appeal, as also in 
regard to undertakings on appeal, and the mode of taking and perfecting 
appeals, and the time within which such appeals shall be taken, shall be 
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applicable thereto; provided, however, that all appeals herein must be 
taken within sixty days from the date of the entry of the judgment or the 


order complained of. 


History: En. Sec. 2841, C. Civ. Proc. 
1895; re-en. Sec. 7671, Rev. C. 1907; amd. 
Sec. 1, Ch. 54, L. 1913. 


In a proceeding to determine the rights 
of a large number of persons claiming to 
be legatees under a will, and where the 
executor and certain claimants, adjudged 
to be entitled to share in the distribution 
of the estate, moved for a new trial of the 
issues found in favor of certain other 
claimants, the aggrieved parties may move 


for a new trial and appeal from an ad- 
verse ruling. In re Klein’s Estate, 35 
Mont. 185, 201, 88 Pac. 798. 

Cited or applied as section 7671, Revised 
Codes, before amendment, in In re Flem- 
ing’s Estate, 38 Mont. 57, 59, 98 Pac. 648; 
State ex rel. Kolbow v. District Court, 38 
Mont. 415, 419, 100 Pac. 207; In re Col- 
bert’s Estate, 44 Mont. 259, 264, 119 Pace. 
791; In re Colbert’s Estate, 51 Mont. 455, 
464, 153 Pac. 1022, 


10326. Trial and judgment. The party filing the petition as aforesaid, 
if he file a complaint, and if not, the party first filing such complaint, must 
in all subsequent proceedings be treated as the plaintiff therein, and all 
other parties so appearing must be treated as the defendants in said pro- 
ceedings, and all such defendants shall set forth in their respective answers 
the facts constituting their claims of heirship, ownership, or interest in 
said estate, with such particularity as a court or judge may require, and. 
serve a copy thereof on the plaintiff. Evidence in support of all issues 
may be taken orally or by deposition, in the same manner as provided in 
civil actions. Notice of the taking of such depositions shall be served 
only upon the parties or the attorneys of the parties so appearing in said 
proceeding. The court or judge shall enter a default of all persons failing 
to appear, or plead, or prosecute, or defend their rights as aforesaid; and 
upon the trial of the issues arising upon the pleadings in such proceedings, 
the court or judge shall determine the heirship to said deceased, the own- 
ership of his estate, and the interest of each respective claimant thereto 
or therein, and persons entitled to distribution thereof, and the final 
determination of the court or judge thereupon shall be final and conclusive 
in the distribution of said estate, and in regard to the title to all the prop- 
erty of the estate, and in regard to the title to all the property of the 
estate of said deceased. The cost of the proceedings under this chapter 
shall be apportioned in the discretion of the court or judge. In such 
proceeding, the court or judge may appoint an attorney for any minor 
not having a guardian. Nothing in this chapter ‘shall be construed to 
exclude the right upon final distribution of any estate to contest the 
question of heirship, title, or interest in the estate so distributed, where 
the same shall not have been determined under the provisions of sections 
10324 to 10326 inclusive; but where the questions shall have been litigated 
under the provisions of these sections, the determination thereof, as therein 
provided, shall be conclusive in the distribution of said estate. 


History: En. Sec. 2842, C. Civ. Proc. 
1895; re-en. Sec. 7672, Rev. C. 1907. Cal. 
‘C. Civ. Proc. Sec. 1664. 


Cited or applied as section 2842, Code 
of Civil Procedure, in In re Klein’s Es- 


tate, 35 Mont. 185, 202, 88 Pac. 798; as see- 
tion 7672, Revised Codes, in In re Flem- 
ing’s Estate, 38 Mont. 57, 59, 98 Pac. 648; 
In re Beck’s Estate, 44 Mont. 561, 569, 
121 Pac. 784, 1057; In re Colbert’s Estate, 
51 Mont. 455, 464, 153 Pac. 1022, 
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CHAPTER 52. 


FINAL DISTRIBUTION OF THE ESTATE—DISCHARGE OF EXECUTOR OR 
ADMINISTRATOR. 


Section 10327. Distribution of Estate—How Made and to Whom. 
10328. Order of Distribution, Contents and Finality of. 
10329. Distribution When Decedent Was Not a Resident of This State, 
10330. Decree to Be Made Only After Notice. 
10331. No Distribution Till Taxes on Personal Property Are Paid. 
10332, Final Settlement, Order, and Discharge. 
10333. Discovery of Property. 


10327. Distribution of estate—How made and to whom. Upon the final 
settlement of the accounts of the executor or administrator, or at any 
subsequent time, upon the application of the executor or administrator, or 
any heir, legatee, or. devisee, the court or judge must proceed to distribute 
the residue of the estate in the hands of the executor or administrator, if 
any, among the persons who by law are entitled thereto; and if the de- 
cedent has left a surviving child, and the issue of other children, and any. 
of them, before the close of the administration, have died while under 
age and not having been married, no administration on such deceased 
child’s estate 1s necessary, but all the estate which such deceased child 
was entitled to by inheritance must, without administration, be distributed 
to the other heirs at law; provided, that whenever it appears any of the 
persons claiming to be heirs, or claiming a right to share in said estate, 
are nonresidents of the United States, then a proceeding to determine their 
rights shall be held under the provisions and as provided for in the three 
preceding sections with reference to the determination of heirship. When- 
ever all the heirs or devisees of any estate who are residents of the United 
States shall agree that any nonresident of the United States is a lawful 
heir or devisee of said estate and is lawfully entitled to share therein, said 
agreement may be reduced to writing and filed with the clerk of the court 
in the matter of said estate, and thereafter it shall not be necessary for any 
such nonresident heir or devisee to institute any proceedings to determine 
his rights of heirship. A statement of any receipts and disbursements of 
the executor or administrator, since the rendition of his final accounts, 
must be reported and filed at the time of making such distribution; and 
a settlement thereof, together with an estimate of the expenses of closing 
the estate, must be made by the court or judge, and included in the order; 
or the court or judge may order notice of the settlement of such supple- 
mentary account, and refer the same as in other cases of the settlement of 
accounts. 


History: En. Sec. 289, p. 315, L. 1877; Sec. 7673, Rev. C. 1907; amd. Sec. 2, Ch. 
re-en. Sec. 289, 2nd Div. Rev. Stat. 1879; 54, L. 1913; amd. Sec. 2, Ch. 234, L. 1921. 
re-en. Sec. 289, 2nd Div. Comp. Stat. 1887; Cal. C. Civ. Proc. Sec. 1665. 
re-en. Sec. 2843, C. Civ. Proc. 1895; re-en. 


10328. Order of distribution, contents and finality of. In the order, 
the court or judge must name the persons and the proportions or parts to 
which each shall be entitled, and such persons may demand, sue for, and 
recover their respective shares from the executor or administrator, or any 
person having the same in possession. Such order is conclusive as to the 
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rights of heirs, legatees, or devisees, subject only to be reversed, set aside, 
or modified on appeal. 


History: Sec. 7674, Rev. C. 1907. Cal. 1887; re-enacted as sections 2844 to 2847, 
C. Civ. Proc. Sec. 1666. Code of Civil Procedure 1895; re-enacted 
Note.—Sections 10328 to 10331 were cn- 28 sections 7674 to 7677, Revised Codes 
acted as sections 290 to 293, pp. 315 and 1907. 
316, Laws of 1877; re-enacted as sections 
290 to 293, Second Division Revised Stat- Cited or applied as section 2844, Code 
utes 1879; re-enacted as sections 290 to of Civil Procedure, in Spencer v. Spencer, 
293, Second -Division Compiled Statutes 31 Mont. 631, 637, 79 Pac. 320. 


10329. Distribution when decedent was not a resident of this state. 
Upon application for distribution, after final settlement of the accounts 
of administration, if the decedent was a nonresident of this state, leaving 
a will which has been duly proved or allowed in the state of his residence, 
and an authenticated copy thereof has been admitted to probate in this 
state, and it is necessary, in order that the estate, or any part thereof, may 
be distributed according to the wiil, that the estate in this state should 
be delivered to the executor or administrator in the state or place of his 
residence, the court or judge may order such delivery to be made, and, 
if necessary, order a sale of the real estate, and a like delivery of the 
proceeds. The delivery, in accordance with the order of the court or judge, 
is a full discharge of the executor or administrator with the will annexed, 
in this state, in relation to all property embraced in such order, which, 
unless reversed on appeal, binds and concludes all parties in interest. Sales 
of real estate, ordered by virtue of this section, must be made in the same 
manner as other sales of real estate of decedents by order of the court or 
judge. 

History: Sec. 7675, Rev. C. 1907. See The delivery provided for by this sec- 


also history of Sec. 10328. Cal. C. Civ. tion, when the property is ready for dis- 
Proc. Sec. 1667. tribution, serves all the purposes of dis- 


The duties imposed upon the court by a tae eee the og. direct the de- 
this section do not deprive it of jurisdic- oneek Ae a eenie ; : : e power to order 
tion to collect an inheritance tax. State Cl8'"Dution directly to the persons entitled 


Kees to take. State ex rel. Floyd v. District 
ex rel. Floyd v. District Court, 41 Mont. J 1¢€ 
B57; 364, 109 Pac. 438. - Court, 41 Mont. 357, 365, 109 Pac. 438. 


10330. Decree to be made only after notice. The order may be made 
on the petition of the executor or administrator, or of any person inter- 
ested in the estate. Notice of the application must be given by posting or 
publication, as the court or judge may direct, and for such time as may 
be ordered. If partition be applied for, as provided in this chapter, the 
order of distribution shall not devest the court of jurisdiction to order par- 
tition, unless the estate is finally closed. 

History: Sec. 7676, Rev. C. 1907. See Notice of distribution in probate pro- 


also history of Sec. 10328. Cal. ©. Civ. ceedings as jurisdictional, see note in 37 
Proc. Sec. 1668. L. R. A. (N. 8.) 368. 


10331. No distribution till taxes on personal property are paid. Before 
any order of distribution of an estate is made, the court or judge must be 
satisfied, by the oath of the executor or administrator, or otherwise, that 


Code Civ. Proc.—38 593 
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all the state, county, and municipal taxes, legally levied upon personal 
property of the estate, have been fully paid. 


History: Sec. 7677, Rev. C. 1907. See Liability of estate for payment of taxes 
also history of Sec. 10328. Cal. ©. Civ. on property which escaped taxation dur- 
Proc. Sec. 1669. ing decedent’s lifetime, see notes in 18 


Cited or applied as section 2847, Code of Ann. (Cas./350;) Ann. Cassie tsy aa 


Civil Procedure, in Kirk v. Baker, 26 
Mont. 190, 192, 66 Pac. 942. 


10332. Final settlement, order, and discharge. When the estate has 
been fully administered, and it is shown by the executor or administrator, 
by the production of satisfactory vouchers, that he has paid all sums of 
money due from him, and delivered up, under the order of the court or 
judge, all the property of the estate to the parties entitled, and performed 
all the acts lawfully required of him, the court or judge must make an 
order discharging him from all lability to be incurred thereafter. 


History: Sec. 2886, C. Civ. Proc. 1895; re-en. Sec. 7696, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 1697. 


10333. Discovery of property. The final settlement of an estate, as 
in sections 10318 to 10354 provided, shall not prevent a subsequent issue 
of letters testamentary or of administration, or of administration with the 
will annexed, if other property of the estate be discovered, or if it be- 
come necessary or proper for any cause that letters should be again issued. 


History: En. Sec. 2887, C. Civ. Proc. 1895; re-en. Sec. 7697, Rev. C. 1907. Cal. C. Civ. 
Proc. Sec. 1698. 


CHAPTER 53. 
PARTITION OF UNDIVIDED ESTATE AFTER DISTRIBUTION. 


Section 10334. Estate in Common—Commissioners. 

10335. Partition and Notice Thereof, and the Time of Filing Petition. 

10336. Estate in Different Counties—How Divided. 

10337. Partition May Be Made, Although Some of the Heirs, ete., Have Parted 
With Their Interest. 

10338. Shares to Be Set Out by Metes and Bounds. 

10339. Whole Estate May Be Assigned to One, in Certain Cases. 

10340. Payments for Equality of Partition, by Whom and How. 

10341. Estate May Be Sold. 

10342. To Give Notice to All Persons and Guardians Before Partition—Duties 
of Commissioners. 

10348. To Make Report, and Partition to Be Recorded. 

10344. When Commissioners to Make Partition Are Not Necessary. 

10345. Advancements Made to Heirs. 


10334. Estate in common—Commissioners. When the estate, real or 
personal, assigned by the order of distribution to two or more heirs, dev- - 
isees, or legatees, is In common and undivided, and the respective shares 
are not separated and distinguished, partition or distribution may be made 
by three disinterested persons, to be appointed commissioners for that pur- — 
pose by the court or judge, who must be duly sworn to the faithful dis- 
charge of their duties. A certified copy of the order of their appointment, 
and of the order assigning and distributing the estate, must be issued to 
them as their warrant, and their oath must be indorsed thereon. Upon 
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consent of the parties, or when the court or judge deems it proper and 
just, it is sufficient to appoint one commissioner only, who has the same 


authority and is governed by the same rules as if three were appointed. 


History: Sec. 7678, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1675. 


Note.—Sections 10334 to 10345 were en- 
acted as sections 294 to 305, pp. 317 to 320, 
Laws of 1877; re-enacted as sections 294 
to 305, Second Division Revised Statutes 
1879; re-enacted as sections 294 to 305, 


in the court, when sitting in probate, the 
power to partition, among the distributees 
of an estate entitled to interests therein, 
real or personal property owned in sever- 
alty by the decedent in his lifetime, thus 
obviating the necessity for an independent 
proceeding brought after the close of the 


administration to accomplish the same re- 
sult. State ex rel. Goodman v. District 
Court, 46 Mont. 492, 495, 128 Pac. 913. 


Second Division Compiled Statutes 1887; 
re-enacted as sections 2860 to 2871, Code 
of Civil Procedure 1895; re-enacted as sec- 
tions 7678 to 7689, Revised Codes 1907. 


Partition in connection with estates of 
decedents, see note in 41 A. S. R. 140. 


The purpose of this chapter was to vest 
10335. Partition and notice thereof, and the time of filing petition. 
Such partition may be ordered and had in the district court on the petition 
of any person interested. But before commissioners are appointed, or par- 
tition ordered by the court or judge, as directed in this chapter, notice 
thereof must be given to ail persons interested who reside in this state, 
or to their guardians, and to the agents, attorneys, or guardians, if any in 
this state, of such as reside out of this state, either personally or by public 
notice, as the court may direct. The petition may be filed, attorneys, 
guardians, and agents appointed, and notice given at any time before the 
order of distribution, but the commissioners must not be appointed until 
the order is made distributing the estate. 


History: Sec. 7679, Rev. C. 1907. See as the case may be, being left in abey- 
also history of Sec. 10334. Cal. C. Civ. ance until the confirmation of the report 
Proc. Sec. 1676. of the commissioners. State ex rel. Good- 


: fe man v. District Court, 46 Mont. 492, 496 
When a proceeding for partition has 128 Pac. 913. 4 : : 
been instituted, the decree of distribution, 


though final in form, performs only the The power to make partition among the 
office of ascertaining definitely who are 
entitled to the succession and the interest 
of each distributee, the vesting of title 
in the allottees, the assignee, or purchaser, 


distributees of an estate is vested in the 
court as an incident of administration. 
State ex rel. Goodman v. District Court, 
46 Mont. 492, 496, 128 Pac. 913. 


10336. Estate in different counties—How divided. If the real estate 
is in different counties, the court or judge may, if deemed proper, appoint 
commissioners for all, or different commissioners for each county. The 
estate in each county must be divided separately among the heirs, legatees, 
or devisees, as if there was no other estate to be divided; but the commis- 
sioners first appointed must, unless otherwise directed by the court or 
judge, make division of such real estate wherever situated within this 
state. 


History: Sec. 7680, Rev. C. 1907. See also history of Sec. 10334. Cal. C. Civ. Proc. 
Sec. 1677. 


10337. Partition may be made, although some of the heirs, etc., have 
parted with their interest. Partition or distribution of the real estate may 
be made as provided in this chapter, although some of the original heirs, 
legatees, or devisees may have conveyed their shares to other persons, and 
such shares must be assigned to the person holding the same, in the same 
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manner as they otherwise would have been to such heirs, legatees, or 
devisees. 


History: Sec. 7681, Rev. ©. 1907. See also history of Sec. 10334. Cal. C. Civ. Proc. 
Sec. 1678. 


10338. Shares to be set out by metes and bounds. When both dis- 
tribution and partition are made, the several shares in the real and per- 
sonal estate must be set out to each individual in proportion to his right, 
by metes and bounds, or description, so that the same can be easily dis- 
tinguished, unless two or more of the parties interested consent to have 
their shares set out so as to be held by them in common and undivided. 


History: Sec. 7682, Rev. C. 1907. See Cited or applied as section 7682, Revised 
also history of Sec. 10334. Cal. C. Civ. Codes, in State ex rel. Goodman v. District 
Proc. Sec. 1679. Court, 46 Mont. 492, 496, 128 Pac. 913. 


10339. Whole estate may be assigned to one, in certain cases. When 
the real estate cannot be divided without prejudice or inconvenience to the 
owners, the court or judge may assign the whole to one or more of the 
parties entitled to the share therein, who will accept it, always preferring 
the males to the females, and, among children, preferring the elder to the 
younger. The parties accepting the whole must pay to the other parties 
interested their just proportion of the true value thereof, or secure the 
same to their satisfaction, or in ease of the minority of such party, then to 
the satisfaction of his guardian; and the true value of the estate must be 
ascertained and reported by the commissioners. When the commissioners 
appointed to make partition are of the opinion that the real estate cannot 
be divided without prejudice or inconvenience to the owners, they must 
so report to the court or judge, and recommend that the whole be as- 
signed as herein provided, and must find and report the true value of such 
real estate. On filing the report of the commissioners, and on making or 
securing the payment as before provided, the court or judge, if it appears 
just and proper, must confirm the report, and thereupon the assignment 
is complete, and the title to the whole of such real estate vests in the person 
to whom the same is assigned. 


History: Sec. 7683, Rev. C. 1907. See Cited or applied as section 7683, Revised 
also history of Sec. 10334. Cal. C. Civ. Codes, in State ex rel. Goodman v. District 
Proc. Sec. 1680. Court, 46 Mont. 492, 496, 128 Pac. 913. 


10340. Payments for equality of partition, by whom and how. When 
any tract of land or tenement is of greater value than any one’s share in 
the estate to be divided, and cannot be divided without injury to the same, 
it may be set off by the commissioners appointed to make partition to any. 
of the parties who will accept it, giving preference as prescribed in the 
preceding section. The party accepting must pay or secure to the others 
such sums as the commissioners shall award to make the partition equal, 
and the commissioners must make their award accordingly; but such 
partition must not be established by the court or judge until the sums 
awarded are paid to the parties entitled to the same, or secured to their 


satisfaction. 

History: Sec. 7684, Rev. C. 1907. See Cited or applied as section 7684, Revised 
also history of Sec. 10334. Cal. C. Civ. Codes, in State ex rel. Goodman v. District 
Proc. Sec. 1681. Court, 46 Mont. 492, 496, 128 Pac. 913. 
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10341. Estate may be sold. When it appears to the court or judge, 
from the commissioners’ report, that it cannot otherwise be fairly divided, 
and should be sold, the court or judge may order the sale of the whole or 
any part of the estate, real or personal, by the executor or administrator, 
or by a commissioner appointed for that purpose, and the proceeds dis- 
tributed. The sale must be conducted, reported, and confirmed in the 
same manner and under the same requirements provided in sections 10210 
to 10248 of this code. 


History: Sec. 7685, Rev. C. 1907. See Cited or applied as section 7685, Revised 
also history of Sec. 10334. Cal. C. Civ. Codes, in State ex rel. Goodman vy. District 
Proc. Sec. 1682. Court, 46 Mont. 492, 496, 128 Pac. 913. 


10342. To give notice to all persons and guardians before partition— 
Duties of commissioners. Before any partition is made or any estate 
divided, as provided in this chapter, notice must be given to all persons 
interested in the partition, their guardians, agents, or attorneys, by the 
commissioners, of the time and piace when and where they shall proceed 
to make partition. The commissioners may take testimony, order surveys, 
and take such other steps as may be necessary to enable them to form a 
judgment upon the matters before them. 


History: Sec. 7686, Rev. C. 1907. See also history of Sec. 10334. Cal. C. Civ. Proc. 
Sec. 1683. 


10343. To make report, and partition to be recorded. The commis- 
sioners must report their proceedings, and the partition agreed upon by 
them, to the court or judge, in writing, and the court or judge may, for 
sufficient reasons, set aside the report and commit the same to the same 
commissioners, or appoint others; and when such report is finally con- 
firmed, a certified copy of the order of partition made thereon, attested by 
the clerk under the seal of the court, must be recorded in the office of the 
county clerk of the county where the lands lie. 


History: Sec. 7687, Rev. C. 1907. See also history of Sec. 10334. Cal. C. Civ. Proc. 
Sec. 1684. 


10344. When commissioners to make partition are not necessary. 
When the court or judge makes an order assigning the residue of any 
estate to one or more persons entitled to the same, it is not necessary to 
appoint commissioners to make partition or distribution thereof, unless 
the parties to whom the assignment is made, or some of them, request that 
such partition be made. 

History: Sec. 7688, Rev. C. 1907. See also history of Sec. 10334. Cal. C. Civ. Proc. 
Sec. 1685. 


10345. Advancements made to heirs. All questions as to advance- 
ments made, or alleged to have been made, by the decedent to his heirs, 
may be heard and determined by the court or judge, and must be specified 
in the order assigning and distributing the estate; and the final order of the 
court or judge, or in case of appeal, of the supreme court, is binding on all 
parties interested in the estate. 


History: Sec. 7689, Rev. C. 1907. See Cited or applied as section 7689, Revised 
also history of Sec. 10334. Cal. C. Civ. Codes, in State ex rel. Goodman v. District 
Proc. Sec. 1686, Court, 46 Mont. 492, 495, 128 Pac. 913. 
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CHAPTER 54. 
APPOINTMENT OF AGENTS FOR PERSONS RESIDING OUT OF THE STATE. 


Section 10346. Court May Appoint Agent to Take Possession for Absentees. 
10347. Bond and Compensation of Agent. 
10348. Unclaimed Estate—How Disposed of. 
10349. When Real and Personal Property of Absentee to Be Sold. 
10350. Liability of Agent on His Bond. 
10351. Certificate to Claimant. 


10346. Court may appoint agent to take possession for absentees. 
When any estate is assigned or distributed by an order of the court or 
judge, as provided in sections 10318 to 10354, to any person residing out 
of, and having no agent in this state, and it is necessary that some person 
should be authorized to take possession and charge of the same for the 
benefit of such absent person, the court or judge may appoint an agent 
for that purpose, and authorize him to take charge of such estate, as well 
as to act for such absent person in the distribution. 


History: Sec. 7690, Rev. C. 1907. Cal. Statutes 1879; re-enacted as sections 306 
C. Civ. Proc. Sec. 1691. to 313, Second Division Compiled Statutes 


Note.—Sections 10346 to 10351 were en- 1887; re-enacted as sections 2880 to 2887, 
acted as sections 306 to 313, pp. 320 to Code of Civil Procedure 1895; re-enacted 
322, Laws of 1877; re-enacted as sections 28 sections 7690 to 7697, Revised Codes 


306 to 3138, Second Division Revised 1907. 


10347. Bond and compensation of agent. The agent must execute a 
bond to the state of Montana, to be approved by the court or judge, con- 
ditioned that he shall faithfully manage and account for the estate. The 
court or judge appointing such agent may allow a reasonable sum out of 
the profits of the estate for his services and expenses. 


History: Sec. 7691, Rev. C. 1907. See also history of Sec. 10346. Cal. C. Civ. Proc. 
Sec. 1692. 


10348. Unclaimed estate—How disposed of. When the personal prop- 
erty remains in the hands of the agent unclaimed for a year, and it appears 
to the court or judge that it is for the benefit of those interested, it 
shall be sold under the order of the court or judge, and the proceeds, 
after deducting the expenses of the sale allowed by the court or judge, 
must be paid into the state treasury. When the payment is made, the 
agent must take from the treasury duplicate receipts, one of which he must © 
file in the office of the state auditor, and the other in the court. 


History: Sec. 7692, Rev. C. 1907. See also history of Sec. 10346. Cal. GC. Civ. Proc. 
Sec. 1693. 


10349. When real and personal property of absentee to be sold. The 
agent must render the court or judge appointing him, annually, an account, 
showing: 

1. The value and character of the property received by him, what por- 
tion thereof is still on hand, what sold, and for what; 

2. The income derived therefrom ; 

3. The taxes and assessments neneen thereon, for what, and wheres 
paid or unpaid; 

4. The expenses incurred in the care, protection, and management 
thereof, and whether paid or unpaid. When filed, the court or judge may 
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examine witnesses and take proofs in regard to the account, and if sat- 
isfied from such accounts and proofs that it will be for the benefit and 
advantage of the persons interested therein, the court or judge may, by 
order, direct a sale to be made of the whole or such parts of the real or 
personal property as shall appear to be proper, and the purchase- OR to 
be deposited in the state treasury. 


History: Sec. 7693, Rev. C. 1907. See also history of Sec. 10346. Cal. C. Civ. Proc. 
Sec. 1694. 


10350. Liability of agent on his Bond. The agent is liable on his bond 
for the care and preservation of the estate while in his hands, and for the 
payment of the proceeds of the sale as required in the preceding sections, 
and may be sued thereon by any person interested. 


History: Sec. 7694, Rev. C. 1907. See also history of Sec. 10346. Cal. C. Civ. Proc. 
Sec. 1695. 


10351. Certificate to claimant. When any person appears and claims 
the money paid into the treasury, the court or judge making the distribu- 
tion must inquire into such claim, and being first satisfied of his right 
thereto, must grant him a certificate to that effect, under seal; and upon 
the presentation of the certificate to him, the state auditor must draw 
his warrant on the treasurer for the amount. 


History: Sec. 7695, Rev. C. 1907. See also history of Sec. 10346. Cal. C. Civ. Proc. 
Sec. 1696. 


CHAPTER 55. 
SETTLEMENT OF ACCOUNTS OF TRUSTEES AFTER DISTRIBUTION 
OF ESTATE. 


Section 10352. Court Not to Lose Jurisdiction by Distribution. 
10353. Compensation of Trustees. 
10354. Appeal From Order Settling Account of Trustee. 


10352. Court not to lose jurisdiction by distribution. Where any 
trust has been created by or under any will to continue after distribution, 
the district court shall not lose jurisdiction of the estate by final distribu- 
tion, but shall retain jurisdiction thereof for the purpose of the settlement 
of accounts under the trust. And any trustee created by any will, or 
appointed to execute any trust created by any will, may, from time to 
time, pending the execution of his trust, or may, at the termination thereof, 
render and pray for the settlement of his accounts as such trustee, before 
the district court in which the will was probated, and in the manner pro- 
vided for the settlement of the accounts of executors and administrators. 
The trustee, or, in the case of his death, his legal representatives, shall, for 
that purpose, present to the court or judge his petition, setting forth his 
accounts in detail; and upon filing thereof, the court or judge shall fix 
a day for the hearing, and a citation shall be issued citing all the bene- 
ficiaries of the said trust to appear and show cause why the account should 
not be allowed; such citation shall be personally served upon all the bene- 
ficiaries in the state, in the manner provided for the service of summons 
in civil actions, and shall be served upon all the beneficiaries, who shall 
appear by affidavit to be absent from the state, by publication in such 
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manner as the court or judge may order, for not less than two months. 
And any such trustee may, in the discretion of the court or judge, upon ap- 
plication of any beneficiary of the trust, be ordered to appear and render 
his account, after being cited by service of citation as provided for the 
service of summons in civil cases. Upon the filing of the account so 


ordered, the same proceedings for the hearing and settlement thereof 


shall be had as are hereinbefore provided. 


History: En. Sec. 2900, C. Civ. Proc. 
1895; re-en. Sec. 7698, Rev. C. 1907, Cal. 
C. Civ. Proc. Sec. 1699. 


Since this section affords a plain, speedy 
and adequate remedy for the termination 
of testamentary trusts, a demurrer to a 
complaint in equity seeking the same re- 
lief will be sustained. Philbrick v. Ameri- 
can Bank & Trust Co., 58 Mont. 376, 385, 
193 Pac. 59. 

This section confers exclusive jurisdic- 


as a probate court, to determine whether 
the purpose of the testamentary trust has 
been accomplished, wherever it has ae- 
quired jurisdiction of the estate by pro- 
bate of the will which has created a trust 
to continue after final distribution. Phil- 
brick v. American Bank & Trust Co., 58 
Mont. 376, 384, 193 Pac. 59. 

Cited or applied as section 2900, Code of 
Civil Procedure, in In re Higgins’ Estate, 
15 Mont. 474, 502, 39 Pac. 506, 28 L. R. A. 
116; 


tion upon the district court when sitting 


10353. Compensation of trustees. On all such accountings, the court 
or judge shall allow the trustee or trustees the proper expenses and such 
compensation for services as the court or judge may deem to be just and 
reasonable, and shall apportion such compensation among the trustees 
according to the services rendered by them respectively, and may, in its 
discretion, fix a yearly compensation for the trustee or trustees, to continue 
as long as the court or judge may deem proper. 


History: En. Sec. 2901, C. Civ. Proc. 1895 re-en. Sec. 7699, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1700. 


10354. Appeal from order settling account of trustee. From an order 
settling such account appeal may be taken in the manner provided for an 
appeal from an order settling the account of an executor or administrator. 
The order of the district court, if affirmed on appeal or becoming final 
without appeal, shall be conclusive. | 


History: En. Sec. 2902, C. Civ. Proc. 1895; re-en. Sec. 7700, Rev. C. 1907. : Cal. C. 
Civ. Proc. Sec. 1701. 


CHAPTER 56. 


MISCELLANEOUS — ORDERS — PROCESS — MINUTES — RECORDS — TRIALS 
AND APPEALS. 


Orders and Judgments Need Not Recite Jurisdictional Facts—Orders 
to Be Entered in Minutes. 


Section 10355. 


10356. How Often Publication to Be Made. 

10357. Recorded Order to Impart Notice From Date of Filing. 

10358. Proceeding Had Before Court or Judge. 

10359. Style of Citation. 

10360. Citation—How Issued. “ 

10361. Citation—How Served. 

10362. Personal Notice Given by Citation. 

10363. Citation to Be Served Five Days Before Return. 

10364. One Description of Real Estate Sought to Be Sold, Being Published, 
Is Sufficient for All Purposes. 

10365. Rules of Practice Generally. 

10366. New Trials and Appeals. 

10367. Within What Time Appeal Must Be Taken. 

10368. 


Issues Joined—How Tried and Disposed of. 


600 


Ch. 55, 56] MISCELLANEOUS PROVISIONS. [10355-10358 


10369. Court to Try Case When No Jury Demanded—How and What Issues 
to Be Tried. 

10370. Court to Appoint Attorney for Minor or: Absent Heirs, Devisees, or 
Legatees or Creditors—When and What Compensation He Is to 
Receive. 

10371. Orders Setting Apart Homestead, Confirming Sale, ete., to Be Recorded. 

10372. Costs—By Whom Paid in Certain Cases. 

10373. Executor, etc., to Be Removed When Committed for Contempt. 

10374. Service of Process on Guardian. 

10375. Termination of Life Estate. 

10376. Powers of Clerk to Issue Notices and Orders. 


10355. Orders and judgments need not recite jurisdictional facts— 
Orders to be entered in minutes. Orders and judgments made by the 
court or judge, in probate proceedings, need not recite the existence of 
facts, or the performance of acts, upon which the jurisdiction of the court 
or judge may depend, but it shall only be necessary that they contain 
the matters ordered, except as otherwise provided in sections 10018 to 
10464 of this code. All orders of the court or judge must be entered at 
length in the minute-book of the court kept for probate proceedings. 


History: En. Sec. 314, p. 322, L. 1877; 
re-en. Sec. 314, 2nd Div. Rev. Stat. 1879; 
re-en. Sec. 314, 2nd Div. Comp. Stat. 1887; 
amd. Sec. 2910, C. Civ. Proc. 1895; re-en. 
Sec. 7701, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1704. 


Where the clerk enters in the minute- 
book, at length, an order to show cause 
why real estate should not be sold, though 


the order purports to have been signed by 
the judge, such entry was sufficient evi- 
dence of the fact that the order was duly 
made, as the signature may be treated 
as surplusage; and there is no requirement 
that the clerk shall recite that the order 
was made. Vlains Land & Improvement 
Co. v. Lynch, 38 Mont. 271, 285, 99 Pac. 
847, 129 Am. St. Rep. 645. 


10356. How often publication to be made. When any publication is 
ordered, such publication must be made daily, or otherwise as often during 
the prescribed period as the paper is regularly issued, unless otherwise 
provided in sections 10018 to 10464. The court or judge may, however, 
order a less number of publications during the period. 


History: Sec. 7702, Rev. C. 1907. Cal. 
©. Civ. Proc. Sec. 1705. 

Note.—Except as otherwise noted sec- 
tions 10356 to 10374 were enacted as sec- 


Second Division Revised Statutes 1879; 
re-enacted as sections 315 to 332, Second 
Division Compiled Statutes 1887; re-en- 
acted as sections 2911 to 2929, Code of 


‘Civil Procedure 1895; re-enacted as sec- 


tions 315 to 332, pp. 322 to 326, Laws of d ; 
tions 7702 to 7720, Revised Codes 1907. 


1877; re-enacted as sections 315 to 332, 


10357. Recorded order to impart notice from date of filing. When it 
is provided in sections 10018 to 10464 that any order of the court or judge, 
or a copy thereof, must be recorded in the office of the county clerk, from 
the time of filing the same for record, notice is imparted to all persons of 
the contents thereof. 


History: Sec. 7703, Rev. C. 1907. See also history of Sec. 10356. Cal. C. Civ. Proc. 
Sec. 1706. 


10358. Proceeding had before court or judge. All orders mentioned 
in sections 10018 to 10464, and all proceedings in matters of probate, may 
be made or heard either before the court or the judge thereof in cham- 
bers, and when a jury is needed, the court or judge may order the trial 
to take place in court as provided in sections 9008 to 9832 of this code. 


History: Sec. 7704, Rew. C. 1907. See Cited or applied as section 2913, Code 
also history of Sec. 10356. of Civil Procedure, in In re Davis’ Estate, 
27 Mont. 235, 242, 70 Pace. 721. 
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10359. Style of citation. Citations must be directed to the person to 
be cited, signed by the clerk and issued under the seal of the court, and 
must contain: 

1. The title of the proceeding; 

2. The style of the citation, which shall be ‘‘The State of Montana’’ 

3. <A brief statement of the nature of the proceeding ; 

4. <A direction that the person cited do appear at a time and place 
specified. 


History: Sec. 7705, Rev. C. 1907; amd. Sec. 1, Ch. 40, L. 1921. See also history of 
Sec. 10356. Cal. C. Civ. Proc. Sec. 1707. 


10360. Citation—How issued. The citation may be issued by the clerk 
upon the application of any party, without an order of the judge, except 
in cases in which such order is by the provisions of sections 10018 to 10464 
‘ expressly required. 

History: Sec. 7706, Rev. C. 1907. See also history of Sec. 10356. Cal. C. Civ. Proc. 
Sec. 1708. 


10361. Citation—How served. The citation must be served in the 
same manner as a Summons in a civil action. 


History: Sec. 7707, Rev. C. 1907. See also history of Sec. 10356. Cal. C. Civ. Proc. 


Sec. 1709. 


10362. Personal notice given by citation. When personal notice is 
required, and no mode of giving it is prescribed, it must be given by 
citation. 


History: Sec. 7708, Rev. C. 1907. See also history of Sec. 10356. Cal. C. Civ. Proc. 
Sec. 1710. 


10363. Citation to be served five days before return. When no other 
time is specifically prescribed in sections 10018 to 10464 of this code, 
citations must be served at least five days before the return day thereof. 

History: Sec. 7709, Rev. C. 1907. See also history of Sec. 10356. Cal. C. Civ. Proc. 
Sec. 1711. 


10364. One description of real estate sought to be sold, being pub- 
lished, is sufficient for all purposes. When a complete description of the 
real property of an estate sought to be sold has been given and published 
in a newspaper, as required in the order to show cause why the sale should 
not be made, such description need net be published in any subsequent 
notice of sale, or notice of petition for the confirmation thereof; it is 
sufficient to refer to the description contained in the publication of the 
first notice, as being proved and on file in the court. 


Related section: 10213. also history of Sec. 10356. Cal. C. Civ. 
History: Sec. 7710, Rey. ©. 1907. See Proc. Sec. 1712. 


10365. Rules of practice generally. Except as otherwise provided in 
sections 10018 to 10464 of this code, the provisions of sections 9008 to 
9832 of this code are applicable to and constitute the rules of practice in 
the proceedings mentioned in said sections 10018 to 10464. 


History: Sec. 7711, Rev. C. 1907. See An issue in a probate matter is to be 
also history of Sec. 10356. Cal. C. Civ. tried and determined as an ordinary ac- 
Proc. Sec. 1713. tion, except that a jury trial is a privilege, 
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and not a matter of right. In re Estate of 
Peterson, 49 Mont. 96, 97, 140 Pac. 237, 
Ann. Cas. 1916A, 716. 

Cited or applied as section 2920, Pro- 
bate Practice Act, in State ex rel. Nissler 


10366. New trials and appeals. 


MISCELLANEOUS PROVISIONS. 


[10366-10369 


v. Donlan, 32 Mont. 256, 263, 80 Pac. 244; 
as section 7711, Revised Codes, in In re 
Estate of Murphy, 57 Mont. 273, 280, 188 
Pac. 146; State ex rel. Juckem v. District: 
Court, 57 Mont. 315, 188 Pac. 137. 


The provisions of sections 9008 to 


9832 of this code, relative to new trials and appeals—except in so far 4s 
they are inconsistent with the provisions of sections 10018 to 10464—apply 
to the proceedings mentioned in the sections last enumerated. 


History: Sec. 7712, Rev. C. 1907. See 
also history of Sec. 10356. Cal. C.' Civ. 
Proc. Sec. 1714. 


In the absence of specific provisions, in 
the Code of Civil Procedure, relating to 
new trials and appeals in probate proceed- 
ings as to the contents of the record in 
such cases, or the mode of authenticating 
it, the provisions regulating bills of ex- 
ceptions, statements, and appeals in or- 
dinary actions are applicable, and, so far 
as may be, the analogies between them 
must govern. In re Dougherty’s Estate, 
34 Mont. 336, 341, 86 Pac. 38. 

New trials in probate proceedings are 


10367. 


Within what time appeal must be taken. 


proper only in cases involving issues of 
fact which are based upon formal plead- 
ings authorized by the codes. In re An- 
tonioli’s Estate, 42 Mont. 219, 221, 111 
Pac. 1033; State ex rel. Culbertson Ferry 
Co. v. District Court, 49 Mont. 595, 598, 
144 Pace, 159. 

Cited or applied as section 2921, Code 
of Civil Procedure, in Tuohy’s Estate, 23 
Mont. 305, 307, 58 Pac. 722; In re Davis’ 
Estate, 27 Mont. 235, 241, 70 Pac. 721; 
In re Kelly’s Estate, 31 Mont. 356, 359, 78 
Pac. 579, 79 Pac. 244: as section 7712, 
Revised Codes, in In re Estate of Murphy, 
57 Mont. 273, 280, 188 Pac. 146. 


The appeal must be 


taken within sixty days after the order or judgment is entered. 


History: Sec. 7713, Rev. C. 1907. See 
also history of Sec. 10356. Cal. C. Civ. 
Proc. Sec. 1715. 


Cited or applied as section 7713, Re- 
vised Codes, in In re Estate of Murphy, 
57 Mont. 273, 277, 188 Pac. 146. 


10368. Issues joined—How tried and disposed of. All issues of fact 


joined in probate proceedings must be tried in conformity with the re- 
quirements of sections 10032 to 10038 of this code, and in all such pro- 
ceedings the party affirming is plaintiff, and the one denying or avoiding is 
defendant. Judgments therein, on the issue joined, as well as for costs, 
may be entered and enforced by execution or otherwise, by the court or 
judge, as in civil actions. 


History: Sec. 7714, Rev. C. 1907. See 
also history of Sec. 10356. Cal. C. Civ. 
Proc. Sec. 1716. 


Cited or applied as section 2923, Code 
of Civil Procedure, in In re Liter’s Estate, 


Davis’ Estate, 27 Mont. 235, 241, 70 Pac. 
721; In re Tuohy’s Estate, 33 Mont. 230, 
241, 83 Pac. 486; as section 7714, Revised 
Codes, in In re Estate of Peterson, 49 
Mont. 96, 97, 140 Pac. 237, Ann. Cas. 
1916A, 716; In re Estate of Murphy, 57 


19 Mont. 474, 477, 48 Pac. 753; In re Mont. 273, 280, 188 Pac. 146. 


10369. Court to try case when no jury demanded—How and what 
issues to be tried. If no jury is demanded, the court or judge must try 
the issues joined. If, on written demand, a jury is called by either party, 
and the issues are not sufficiently made up by the written pleadings on 
file, the court or judge, on due notice to the opposite party, must settle 
and frame the issues to be tried, and submit the same, together with the 
evidence of each party, to the jury, on which they must render a verdict. 
Either party may move for a new trial upon the same grounds and errors, 
and in like manner, as provided in this code for civil actions. If the trial 
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of the issues joined requires the examination of an account, the court or | 
judge must try the matter or refer it, and no jury can be called. 


History: See note to Sec. 10356. amd. of Civil Procedure, in In re Davis’ Es- — 
by Sec. 2924, C. Civ. Proc. 1895; re-en. tate, 27 Mont. 235, 241, 70 Pac. 721; In 
Sec. 7715, Rev. C. 1907. Cal. C. Civ. Proc. re Tuohy’s Estate, 33 Mont. 230, 242, 83 
Sec. 1717. Pac. 486; as section 7715, Revised Codes, 

in In re Estate of Peterson, 49 Mont. 96, 

Cited or applied as section 2924, Code 97, 140 Pac. 237, Ann, Cas. 1916A, 716. 


10370. Court to appoint attorney for minor or absent heirs, devisees, 
or legatees or creditors—When, and what compensation he is to receive. 
At or before the hearing of petitions and contests for the probate of wills; 
for letters testamentary or of administration; for sales of real estate, and 
confirmation thereof; settlements, partitions, and distributions of estate, 
setting apart homesteads, and all other proceedings where all the parties 
interested in the estate are required to be notified thereof; the court or 
judge may, in its or his discretion, appoint some competent attorney-at- 
law to represent in all such proceedings the devisees, legatees, or heirs, or 
creditors of the decedent, who are minors and have no general guardian 
in the county, or who are nonresidents of the state; and those interested 
who, though they are neither such minors nor nonresidents, are unrepre- 
sented. The order must specify the names of the parties, so far as known, 
for whom the attorney is appointed, who is thereby authorized to represent 
such parties in all such proceedings had subsequent to his appointment. 
The attorney may receive a fee, to be fixed by the court or judge, for his 
services, which must be paid out of the fund of the estate as necessary 
expenses of administration, and upon distribution may be charged to the 
party represented by the attorney. If, for any cause, it becomes necessary, 
the court or judge may substitute another attorney for the one first 
appointed, in which case the fee must be apportionately divided. The non- 
appointment of an attorney will not affect the validity of any of the pro- 
ceedings. 


History: Sec. 7716, Rev. C. 1907. See of a will. State ex rel. Eakins v. Dis- 
also history of Sec. 10356. Cal. C. Civ. trict Court, 34 Mont. 226, 229, 85 Pac. 
Proc. Sec. 1718. 1022. 

The district court, in its discretion, may, 

The provisions of this section being ex- in probate proceedings, appoint an attor- 
clusive and applicable only to probate pro- ney for minor heirs. State ex rel. Cotter 
ceedings, minors cannot appear by guard- v. District Court, 34 Mont. 306, 307, 87 
ian ad litem in opposition to the probate Pac. 615. 


10371. Orders setting apart homestead, confirming sale, etc., to be 
recorded. When an order is made, setting apart a homestead, confirming 
a sale, making distribution of real property, or determining any other 
matter affecting the title to real property, a certified copy of the same 
must be recorded in the office of the county clerk of the county in which 
the property is situated. 


History: Sec. 7717, Rev. C. 1907. See also history of Sec. 10356. Cal. C. Civ. Proc. 
Sec. 1719. 


10372. Costs—By whom paid in certain cases. When it is not other- 
wise prescribed in sections 10018 to 10464, the district court, or supreme 
court on appeal, may, in its discretion, order costs to be paid by any 
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[10373-10376 


party to the proceedings, or out of the assets of the estate, as justice may 


require. 
History: Sec. 7718, Rev. C. 1907. See 
also history of Sec. 10356. Cal. C. Civ. 


Proc. Sec. 1720. 


Speaking generally, costs in probate pro- 
ceedings are governed by this ‘section. 
Where it is sought to have costs taxed 
against an administrator personally, the 


Execution for costs may issue out of the district court. 


controlling inquiry is whether he acted 
in good faith; if so, justice requires that 
they be paid out of the funds of the es- 
tate. In re Williams’ Estate, 55 Mont. 63, 
(4113 Pace 7901 Al. Bl 1639. 

Cited or applied as section 7718, Revised 
Codes, in In re Williams’ Estate, 52 Mont. 
366, 368, 157 Pac. 963. 


10373. Executor, etc., to be removed when committed for contempt. 
Whenever an executor or administrator or guardian is committed for con- 
tempt in disobeying any lawful order of the court or judge, and has 
remained in custody for thirty days without obeying such order, or purging 
himself otherwise of the contempt, the court or judge may, by order re- 
citing the facts, and without further showing or notice, revoke his letters 
and appoint some other person entitled thereto executor or administrator 
or guardian in his stead. 


History: Sec. 7719, Rev. C. 1907. 
also history of Sec. 10356. Cal. 
Proc. Sec. 1721. 


See 


Cited or applied as section 7719, Revised 
C. Civ. 


Codes, in State ex rel. King v. District 
Court, 42 Mont. 182, 185, 111 Pac. 717. 


10374. Service of process on guardian. Whenever an infant, insane, 
or incompetent person has a guardian of his estate residing in this state, 
personal service upon the guardian of any process, notice, or order of the 
court or judge, concerning the estate of a deceased person in which the 
ward is interested, is equivalent to service upon the ward, and it is the 
duty of the guardian to attend to the interests of the ward in the matter. 
Such guardian may also appear for his ward and waive any process, notice, 
or order to show cause which an adult or a person of sound mind might do. 


Related section: 10433. also history of Sec. 10356. Cal. C. Civ. 


History: Sec. 7720, Rev. C. 1907. See Proc. Sec. 1722. 


10375. Termination of life estate. If any person has died, or shall 
hereafter die, who, at the time of his death, was the owner of a life estate, 
which terminates by reason of the death of such person, any person inter- 
ested in the property, or in the title thereto, in which such life estate 
was held, may file in the district court of the county in which the prop- 
erty is situated his verified petition, setting forth such facts, and thereupon, 
and after such notice, by publication or otherwise, as the court or judge 
may order, the court or judge shall hear such petition, and the evidence 
offered in support thereof, and if, upon such hearing, it shall appear that 
such life estate of such deceased person absolutely terminated by reason 
of his death, the court or judge shall make an order to that effect, and 
thereupon a certified copy of such order may be recorded in the office of 
the county clerk, and thereafter shall have the same effect as a final order 
‘of distribution so recorded. 


History: En. Sec. 2930, C. Civ. Proc. 1895 re-en. Sec. 7721, Rev. C. 1907. Cal. C 
Civ. Proc. Sec. 1723. 


10376. Powers of clerk to issue notices and orders. The clerk, in the 
absence of the judge, may issue notices of hearing for the probate of wills 
and letters of administration and guardianship and upon the hearing grant 
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such letters, including letters testamentary, when no objections are made 
or filed; may order notices to creditors, may appoint appraisers, file and 
approve all bonds, file and approve claims against the estate, file and 
approve all accounts of executors, administrators, and guardians, except 
final accounts, when no objections are made or filed thereto; make all 
orders for hearings and orders to give notice, as may be necessary in the 
exercise of any of the above powers. He may likewise in the absence of 
the judge make orders fixing the time and place of hearing accounts and 
petitions for distribution and may also make orders to show cause on 
applications for the sale of real estate and on any other application in a pro- 
bate or guardianship matter for the hearing of which an order to show cause 
is necessary. The court or judge may at any time within three months 
thereafter set aside or modify any of the orders so made, but unless so 
set aside or modified they shall have the same effect as if made by the 
judge or court. 


History: En. Sec. 1, p. 219, L. 1891; Sec. 7722, Rey. C. 1907. amd. Sec. 1, Ch. 
amd. Sec. 2931, C. Civ. Proc. 1895; re-en. 58, L. 1921. 
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10377. Tax on inheritances and transfers—How and when imposed. A. 
tax shall be and is hereby imposed upon any transfer of property, real, 
personal, or mixed, or any interest therein, or income therefrom in trust or 
otherwise, to any person, association, or corporation, except the state or 
any of its institutions, county, town, and municipal corporations within 
the state, for strictly county, town, or municipal purposes, and corporations 
of this state organized under its laws, or voluntary associations organized 
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solely for religious, charitable, or educational purposes, which shall use 
the property so transferred exclusively for the purposes of their organiza- 
tion, within the state in the following cases, except as hereinafter provided: 

1. When the transfer is by will or by the intestate laws of this state 
from any person dying possessed of the property while a resident of the 
state. 

2. When a transfer is by will or intestate law, of property within the 
state or within its jurisdiction, and the decedent was a nonresident of the 
state at the time of his death. 

3. When the transfer is of property within this state and such transfer 
is made by a resident or by a nonresident when such nonresident’s prop- 
erty is within this state, or within its jurisdiction, by deed, grant, bargain, 
or gift made in contemplation of the death of the grantor, vendor, or 
donor, or intended to take effect in possession or enjoyment at or after 
such death. Every transfer by deed, grant, bargain, or gift, made within 
two years prior to the death of the grantor, vendor, or donor, of a material 
part of his estate, or in the nature of a final disposition or distribution 
thereof, and is without other valuable consideration, shall be prima facie 
presumed to have been made in contemplation of death within the mean- 
ing of this section. 

4. Such tax shall be imposed when any such person or corporation 
becomes beneficially entitled, in possession or expectancy to any property 
or the income thereof, by any such transfer whether made before or after 
the passage of this act; provided, that property or estates which have 
vested in such persons or corporations before this act shall take effect, 
shall not be subject to a tax under the provisions of this act, but shall 
be subject to a tax under the provisions. of the inheritance tax laws in 
force at the date the property or estates vested in such persons or corpora- 
tions; and provided, further, that contingent interests created by the wilt 
or conveyance of any person who died prior to the passage of this act 
shall not be taxed hereunder, but shall be taxed under such prior inherit- 
ance tax laws. 

5. Whenever any person or corporation shall exercise a power of 
appointment derived from any disposition of property, made either before 
or after the passage of this act, such appointment, when made, shall be 
deemed a transfer taxable under the provisions of this act, in the same 
manner as though the property to which such appointment relates belonged 
absolutely to the donee of such power, and had been bequeathed or 
devised by such donee by will; and whenever any person or corporation 
possessing such a power of appointment so derived shall omit or fail to 
exercise the same within the time provided therefor, in whole or in part, 
a transfer taxable under the provisions of this act, shall be deemed to 
take place to the extent of such omission or failure, in the same manner 
as though the persons or corporations thereby becoming entitled to the 
possessing or enjoyment of the property to which such power related had 
succeeded thereto by a will of the donee of the power failing to exercise 
such power, taking effect at the time of such omission or failure. 

6. Whenever any property, real or personal, is held in the joint names 
of two or more persons, or as tenants by the entirety, or is deposited in 
banks or other institutions or depositaries in the joint names of two or 
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more persons and payable to either or the survivor, upon the death of one 
of such persons, the right of the surviving tenant by the entirety, joint 
tenant or joint tenants, person or persons, to the immediate ownership or 
possession and enjoyment of such property shall be deemed a transfer of 
one-half or other proper fraction thereof taxable under the provisions of 
this act in the same manner as though the property to which such transfer 
relates belonged to the tenants by the entirety, joint tenants or joint 
depositors as tenants in common, and had been bequeathed or devised to 
the surviving tenant by the entirety, joint tenant or joint tenants, person 
or persons, by such deceased tenant by the entirety, joint tenant or joint 
depositor, by will, except such part thereof as may be shown to have 
originally belonged to the survivor and never to have belonged to the 
decedent. 

7. The tax so imposed shall be upon the clear market value of such 
property at the rates hereinafter prescribed and only upon the excess of 
the exemptions hereinafter granted. 


History: En. Sec. 1, Ch. 14, Ex. L. 1921. 

Note.—Adopted from Wisconsin, see 
chapter 48b, sections 1087-1 to 1087-24, 
Wisconsin Statutes of 1911, and acts 
amendatory thereof. 


Taxation of collateral inheritances, see 
notes in 41 A. S. R. 580; 88 A. S. R. 513. 
Constitutionality, construction, and effect 


fer “in contemplation of death,” see note 
in 4 A. L. R. 1523. 

Time as of. which value of property is 
to be computed for purpose of estimating 
inheritance tax, see note in 13 A. L. R. 
127. 

Whole estate or individual shares as 
basis of computation of inheritance tax, 
see notes in 7 A. L. R. 688; 11 A. L. R. 825. 


of legislative definition of gift or trans- 


10378. Estates not exceeding twenty-five thousand dollars—Imposition 
of tax—Primary rates. When the property or any beneficial imterest 
therein passes by any such transfer where the amount of the property 
shall exceed in value the exemption hereinafter specified, and shall not 
exceed in value twenty-five thousand dollars the tax hereby imposed shall 
be: 

1. Where the person or persons entitled to any beneficial interest in 
such property shall be the husband, wife, lineal issue, lineal ancestor of 
the decedent, or any child adopted as such in conformity with the law, 
or any child to whom such decedent for not less than ten (10) years prior 
to such transfer stood in the mutual acknowledged relation of a parent; 
provided, however, such relation began at or before the child’s fifteenth 
birthday, and was continued for said ten years thereafter, or any lineal 
issue of such adopted or mutually acknowledged child, at the rate of one 
per cent of the clear value of such interest in such property. 

2. Where the person or persons entitled to any beneficial interest in 
such property shall be the brother or sister or a descendant of a brother 
or sister of the decedent, a wife or widow of a son or the husband of a. 
daughter of the decedent, at the rate of two per cent. of the clear value 
of such interest in such property. 

3. Where the person or persons entitled to any beneficial interest in ~ 
such property shall be the brother or sister of the father or mother, or a 
descendant of a brother or sister of the father or mother of the decedent, 
at the rate of three per cent. of the clear value of such interest in such 
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4. Where the person or persons entitled to any beneficial interest in 
such property shall be the brother or sister of the grandfather or grand- 
mother or a descendant of the brother or sister of the grandfather or 
grandmother of the decedent, at the rate of four per cent. of the clear 
value of such interest in such property. 

5. Where the person or persons entitled to any beneficial interest in 
such property shall be in any other degree of collateral consanguinity than 
is hereinbefore stated, or shall be a stranger in blood to the decedent, or 
shall be a body corporate or body politic outside this state, at the rate of 
five per cent. of the clear value of such interest in such property. 

History: En. Sec. 2, Ch. 14, Ex. L. 1921. 


10379. Estates in excess of twenty-five thousand dollars—Imposition 
of tax. The foregoing rates in the preceding section are for convenience 
termed the primary rates. 

When the amount of the clear value of such property or interest ex- 
ceeds twenty-five thousand dollars, and the beneficiary entitled thereto 
shall belong to any of the classes mentioned in subdivisions 2, 3, 4, and 5 
of the preceding section the rates of tax upon such excess shall be as 
follows: 

1. Upon all in excess of twenty- five thousand dollars, and up to fifty 
thousand dollars, two times the primary rates. 

2. Upon all in exeess of fifty thousand dollars, and up to one hundred 
thousand dollars, three times the primary rates. 

38. Upon all in excess of one hundred thousand dollars, and up to five 
hundred thousand dollars, four times the primary rates. | 

4. Upon all in excess of five hundred thousand dollars, five times the 
primary rates. 

5. No such tax, however, shall exceed fifteen per cent. of the property 
transferred to any beneficiary. 

History: En. Sec. 3, Ch. 14, Ex. L. 1921, 


10380. Exemptions from first twenty-five thousand. The following 
exemptions from the tax to be taken out of the first twenty-five thousand 
dollars, are hereby allowed: 

1. All property transferred to the state or any of its institutions or 
municipal corporations within this state for strictly county, city, town, 
or municipal purposes, or to corporations or voluntary associations of this 
state organized under its laws solely for religious, charitable, or educa- 
tional purposes, which shall use the property so transferred exclusively 
for the purposes of their organizations within the state is excepted from 
the operation of this act. 

2. Property of the clear value of ten thousand dollars, transferred 
to the widow of the decedent, and two thousand dollars, transferred to 
each of the other persons described in the first subdivision of section 
10378, shall be exempt. Hxemption to the widow shall include her dower 
and homestead rights. 

3. Property of the clear value of five hundred dollars, transferred to 
each of the persons described in the second subdivision of section 10378, 
shall be exempt. 
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4. Property of the clear value of two hundred and fifty dollars, trans- 
ferred to each of the persons described in the third subdivision of section 
10878, shall be exempt. 

5. Property of the clear value of one hundred and fifty dollars, trans- 
ferred to each of the persons described in the fourth subdivision of section 
10378, shall be exempt. 

6. Property of the clear value of one hundred dollars, transferred 
to each of the persons and corporations described in the fifth subdivision 
of section 10378, shall be exempt. 

7. No tax shall be imposed upon any tangible personal property of a 
resident decedent when such property is located without the state, and 
when the transfer of such property is subject to an inheritance or trans- 
fer tax in the state where located, and which tax has actually been paid; 
provided such property is not without this state temporarily nor for the 
sole purpose of deposit or safekeeping; and provided the laws of the 
state where such property is located allow a like exemption in relation to 
such property left by a resident of that state and located in this state. 


History: En. Sec. 4, Ch. 14, Ex. L. 1921. Must property out of state be included 


‘ ste eee : in fixing exemptions under inheritance tax 
Exemption from liability to successive an ae : 
tax, see notes in 33 L. R. A. (N. 8.) 595; see note in 39 L. BR. A. (N. 8.) Wad 


50 L. R. A. (N. S.) 992. 


10381. Taxes—When and how payable. 1. All taxes imposed by this 
act shall be due and payable at the time of the transfer, except as here- 
inafter provided; and every tax shall be and remain a lien upon the 
property transferred until paid, and the person to whom the property is 
transferred, and the administrators, executors, and trustees of every estate 
so transferred shall be personally liable for such tax until its payment. 

2. The tax shall be paid to the state treasurer or to the treasurer of 
the county in which the district court is situated having jurisdiction as 
herein provided; and if paid to the county treasurer, such county treas- 
urer shall make a triplicate receipt of such payment, one of which he 
shall keep on file in his office, one of which he shall immediately send to 
the state treasurer, whose duty it shall be to charge the county treasurer 
so receiving the tax with the portion due the state thereof; and one 
receipt shall be delivered to the executor, administrator, or trustee, where- 
upon it shall be a proper voucher in the settlement of his accounts. 

3. But no executor, administrator, or trustee shall be entitled to have 
approved any final account of any estate, in settlement of which a tax 
is due under the provisions of this act, unless he shall produce such 
receipts or a certified copy thereof, or unless a bond shall have been filed 
as prescribed by section 10385. 

History: En. Sec. 5, Ch. 14, Hx. L. 1921. istrator for payment of inheritance tax, 


Personal liability of executor or admin- see note in Ann. Cas. 19154, 265. 


10382. Discount for payment. If such tax is paid within one year 
from the accruing thereof, a discount of five per cent. shall be allowed and 
deducted from said tax, but if not so paid, interest at the rate of ten per 
cent. per annum shall be charged and collected from the time said tax 
accrued; unless by reason of claims made upon the estate, necessary litiga- 
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tion or other unavoidable cause of delay, such tax shall not be determined 
and paid as herein provided, in which case interest at the rate of six 
per cent. per annum shall be charged upon such tax from the accrual 
thereof until the cause of such delay is removed, after which ten per cent. 
shall be charged; provided, however, that litigation to defeat the payment 
of the tax shall not be considered as necessary litigation. And in all 
cases where a bond shall be given, under the provisions of section 10385, 
interest shall be charged at the rate of six per cent. per annum from the 
accrual of the tax until the date of payment thereof. 
History: En. Sec. 6, Ch. 14, Ex. L. 1921. 


10383. Sale of property to pay tax—Collection on legacy. Every exec- 
utor, administrator, or trustee shall have full power to sell so much of the 
property of the decedent as will enable him to pay such tax in the same 
manner as he might be entitled by law to do for the payment of the 
debts of the testator or intestate. Any such administrator, executor, or 
trustee, having in charge or in trust any legacy or property for distribu- 
tion, subject to such tax, shall deduct the tax therefrom; and within thirty 
days therefrom shall pay over the same to the county treasurer as herein 
provided. If such legacy or property be not in money, he shall collect the 
tax thereon upon the appraised value thereof from the person entitled 
thereto. He shall not deliver or be compelled to deliver any specific leg- 
acy or property, subject to tax under this law, to any person until he 
shall have collected the tax thereon. If any such legacy shall be charged 
upon or payable out of real property, the heir or devisee shall deduct such 
tax therefrom and pay it to the administrator, executor, or trustee, and 
the tax shall remain a lien or charge on such real property until paid, and 
the payment thereof shall be enforced by the executor, administrator, or 
trustee in the same manner that payment of the legacy might be enforced 
by the attorney-general under section 10392. If any such legacy shall be 
given in money to any such person for a limited period, the administrator, 
executor, or trustee shall retain the tax upon the whole amount, but if it 
be not in money, he shall make application to the court having jurisdiction 
of an accounting by him to make an apportionment if the case require it, 
of the sum to be paid into the hands of such legatees, and for further 
order, relative thereto as the case may require. 

History: En. Sec. 7, Ch. 14, Ex. L. 1921. 


10384. Refund of tax—When. 1. If any debt shall be proved against 
the estate of a decedent, after the payment of any legacy or distributive 
share thereof, from which any such tax has been deducted, or upon which 
it has been paid by the person entitled to sueh legacy or distributive 
share, and such person is required by the order of the district court having 
jurisdiction of the tax so deducted or paid to refund the amount of such 
debts or any part thereof, an equitable proportion thereof shall be repaid 
to such person by the executor, administrator, or trustee, if the said tax has 
not been paid to the county treasurer or state treasurer or by them, in the 
proper proportionate shares, if it has been so paid. 

2. When any amount of said tax shall have been paid erroneously to 
the county and state treasurer, or to either of them, it shall be lawful for 
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them, on satisfactory proof to the state board of equalization of such erron- 

eous payment, to refund to the executor, administrator, person or persons 

who shall have paid any such tax in error the county’s and state’s propor- 

tionate amount of such tax so paid; provided that all such applications for 

refund shall be made within two years from the date of such payment. — 
History: En. Sec. 8, Ch. 14, Ex. L. 1921. 


10385. Election not to pay tax—Bond and renewal. Any beneficiary 
of any property chargeable with a tax under this act, and any executors, 
administrators, and trustees thereof may elect, within one year from the 
date of the transfer thereof as herein provided, not to pay such tax 
until the person or persons beneficially interested therein shall come into 
the actual possession or enjoyment thereof. The person or persons so 
electing shall give a bond to the state in a penalty of twice the amount 
of any such tax, with such sureties as the district court of the proper 
county, or the state board of equalization, as the case may be, may approve, 
conditioned for the payment of such tax and interest thereon, at such 
time or period as the person or persons beneficially interested therein may 
come into the actual possession or enjoyment of such property, which bond 
shall be filed in the district court or in the office of the state treasurer, 
as the case may be, and such bond must be renewed every five years. 

History: En. Sec. 9, Ch. 14, Ex. L. 1921. 


10386. Bequests in lieu of commissions taxable. If a testator he- 
queaths property to one or more executors or trustees in lieu of their 
commissions or allowances, or makes them his legatees in an amount 
exceeding the commissions or allowances prescribed by law for the executor 
or trustee, the excess in value of the property so bequeathed, above the 
amount of commissions or allowances prescribed by law in similar cases, 
shall be taxable by this act. 

History: En. Sec. 10, Ch. 14, Ex. L. 1921. 


10387. Certain transfers of stock, etc., subject to tax—Reports to state 
board of equalization—Penalty. 1. If a foreign executor, administrator, 
or trustee shall assign or transfer any stock or obligation in this state, 
or within the jurisdiction of this state, standing in the name of a decedent, 
or in trust for a decedent, liable to such tax, the tax shall be paid to the 
treasurer of the proper county or the state treasurer on the transfer 
thereof, otherwise the corporation permitting such transfer shall become 
liable to pay such tax. 

2. Where stocks, bonds, mortgages, or other securities of corporations 
organized under the laws of this state or of foreign corporations owning 
property or doing business in this state shall have been transferred by a 
nonresident decedent, the tax shall,be upon such proportion of the value 
thereof as the property of such corporation in this state bears to the total 
property of the corporation issuing such stock, bonds, mortgages, or other 
securities. 

3. If any stocks, bonds, mortgages, or other securities of a holding 
company or other corporation are based upon or represent in whole or in 
part the value of any stocks, bonds, mortgages, or other securities of 
a Montana corporation or a corporation owning property in this state, 
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either directly or indirectly, the transfer of the stocks, bonds, mortgages, 
or other securities of such holding company or other corporation shall be | 
subject to the inheritance tax in the proportion which the Montana prop- 
erty bears to the total property represented by or subject to the total 
stocks, bonds, mortgages, or other securities of which those so transferred 
are a part. 

4. Whenever a tax may be due from the estate, or the beneficiaries 
therein of any resident or nonresident decedent upon the transfer of any 
property, when the property or estate left by such decedent is partly 
within and partly without this state, or upon any stocks, bonds, mort- 
gages, or other securities representing property or estate partly within 
and partly without this state, any beneficiary of such estate shall be 
entitled to deduct only a proportion of his share of the debts, expenses of 
administration, and of his Montana exemption equal to the proportion which ° 
his interest in the property within this state, or within its jurisdiction, 
bears to his entire interest in such estate. 

5. The state board of equalization shall require such reports and 
information and shall make such orders, rules, and regulations as it may 
deem necessary to enable the state board of equalization to secure the neces- 
sary information from corporations, domestic and foreign, and to ascertain 
the amount of and collect such tax; and no holding company or other 
corporation, subject to the provisions of this section, shall deliver or trans- 
fer any such stocks, bonds, mortgages or other securities of a nonresident 
decedent based upon or representing in whole or in part, directly or 
indirectly, the value of Montana property, or stocks, bonds, mortgages, or 
other securities of a Montana corporation, or a corporation owning prop- 
erty in this state, without retaining a sufficient portion or amount thereof 
to pay any tax which may thereafter be assessed on account of such 
transfer, except upon order of the proper court or a certificate of consent 
to transfer from the state board of equalization. 

6. Any corporation or holding company violating the provisions of this 
section shall be liable to the state for the amount of the tax, together with 
a penalty of ten per cent. thereof; and for wilful violation of its.provisions 
shall forfeit its charter or its license to do business within this state upon 
complaints of the state board of equalization and conviction thereunder. 

History: En. Sec. 11, Ch. 14, Ex. L. 1921. 


10388. Jurisdiction of district court—Ancillary letters—Permit for 
certain transfers—Appeals. 1. The district court of every county of the 
state having jurisdiction to grant letters testamentary or of administration 
upon the estate of a decedent whose property is chargeable with any tax 
under the inheritance tax laws, or to appoint a trustee of such an estate 
or any part thereof, or to give ancillary letters thereon, shall have jurisdic- 
tion to hear and determine all questions arising under the provisions of 
the inheritance tax laws, and to do any act in relation thereto authorized 
by law to be done by a district court in other matters or proceedings 
coming within jurisdiction; and if two or more district courts shall be 
entitled.to exercise any such jurisdiction, the district court first acquiring 
jurisdiction hereunder shall retain the same to the exclusion of every 
other district court. 
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2. Every petition for ancillary letters testamentary or of administra- 
tion shall include the state board of equalization as a person to be notified, 
and a true and correct statement of ail of the decedent’s property in this 
state with the value thereof; upon presentation thereof, the district court 
shall cause the order for hearing to be served upon the said board, and 
upon the hearing the district court shall determine the amount of inherit- 
ance tax which may be or become due, and the order awarding the letters 
may contain provisions for the payment of such tax or the giving of 
security therefor. , 

3. Any personal representative, trustee, heir, devisee, or legatee of a 
nonresident decedent leaving no estate requiring administration in this 
state, desiring to transfer any stocks, bonds, mortgages, or other securities, 
or other personal property in this state or within the jurisdiction of this 
state, may make application to the state board of equalization for the 
determination of whether there is any tax due upon account of the trans- 
fer thereof, and the amount of any such tax, and such applicant shall 
furnish to the state board of equalization therewith, an affidavit setting 
forth a description and statement of the property owned by the decedent 
situated within this state, or within its jurisdiction at the time of his — 
death, the true value of said property at the time of decedent’s death; a 
description and statement of the true value of all property owned by the 
decedent at the time of his death situated outside of this state and without 
its Jurisdiction; and containing a schedule or statement of all valid claims 
against the estate of the decedent, including the expenses of his last ill- 
ness, funeral expenses, and expenses of administering his estate. Such 
applicant shall also, at the same time, furnish the state board of equaliza- 
tion with a certified copy of the last will of the decedent, in case he died 
testate, or an affidavit setting forth the names, ages, and residences of the 
heirs-at-law of decedent in case he died intestate, and the proportion of 
the entire estate of said decedent inherited by each of said persons, and 
the relation, if any, which each legatee, devisee, heir, or transferee sus- 
tained to the decedent, or person from whom the transfer was made. Such 
affidavit shall be subscribed and sworn to by the personal representative 
of the decedent, or some other person having knowledge of the facts therein 
set forth. 

The statements contained in any affidavits, statements, or schedules as 
to values, or otherwise, shall not be binding upon the state board of equal- 
ization in case they believe the same to be erroneous or untrue. From the 
information so furnished them and such other information as they may 
be able to obtain with reference thereto, the state board of equalization 
shall, with reasonable diligence, proceed to ascertain and determine the 
amount of tax, if any, due under the provisions of this act, and notify 
the person making the application of the amount of the tax so ascertained 
and determined to be due; or in ease there is no tax to be paid, the state 
board of equalization shall issue a consent to the transfer of the property 
so owned by the decedent. . 

Any person aggrieved by the determination of the state board of equal- 
ization in any matter herein provided for in this subdivision, may, within 
thirty days thereafter, appeal to the district court of Lewis and Clark 
county, or the district court of the county of his residence, if he be a 
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resident of this state, by serving on the state board of equalization a 
notice in writing setting forth his objections to such determination, and 
by filing such notice, after so serving the same, in the office of the clerk 
of such court, and thereupon, and within ten days after the service of such 
notice on them the state board of equalization shall transmit full and com- 
plete copies of all original papers and records which have been filed with 
them in relation to-such application, to the clerk of said district court, 
and thereupon the said district court shall have jurisdiction of such 
application and proceeding. Upon ten days’ notice given by either the 
applicant or the state board of equalization, the matter may be brought 
on for hearing and determination by said court, either in term time or in 
vacation, at a general or special term of court, or at chambers, as may be 
directed by the order of the court. 


The court may determine any and all questions of law and fact neces- 
sary to the enforcement of the provisions of this act, according to its intent 
and purpose, and may, by order, direct the correction, amendment, or modi- 
fication of any determination made by the state board of equalization. On 
such hearing, either party may introduce the testimony of witnesses and 
other evidence in the same manner and subject to the same rules which 
govern in the trial of civil actions. When necessary, the court may adjourn 
or continue its hearings from time to time to enable the parties to secure 
the attendance of witnesses, or the taking of depositions. Depositions may 
be taken and used in such proceedings in the same manner as is now pro- 
vided by law for the taking and using of depositions in civil actions. 


The state board of equalization or any person aggrieved, by any order 
of the district court, may appeal to the supreme court from such order 
made by such district court within the time and in the manner provided by 
law for the taking of appeals from orders in civil actions. 


4. Whenever any nonresident decedent, leaving no estate requiring ad- 
ministration in this state, shall leave any stocks, bonds, mortgages, or other 
securities, or other personal property within this state or within the juris- 
diction thereof, and no personal representative, trustee, heir, devisee, or 
legatee of such nonresident decedent has made application to the state 
board of equalization for the determination of whether there is any tax 
due for the transfer thereof and the amount of such tax, if any, the state 
board of equalization, upon such matter being called to its attention, shall 
make an order, and cause a copy thereof to be served upon the personal 
representative, trustee, heirs, devisees, or legatees of such nonresident deced- 
ent, ordering and directing that a statement and return, under oath, con- 
taining the statements and information prescribed in subdivision 3 of this 
section, be filed with such board within thirty days from the date of such 
order, or within such further time as the state board of equalization may 
grant therefor; and if such statement is not filed with the state board of 
equalization within such time the state board of equalization may then pro- 
eure such information in any manner it may deem advisable. Upon the 
filing of such statement, or the procuring of such information by the state 
board of equalization in the event of a failure to file the same in com- 
plianee with such order, the state board of equalization shall proceed in 
the same manner as prescribed by subdivision 3 of this section, and all 
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provisions thereof with reference to hearings and appeals shall be applicable 
thereto. 

5. All taxes levied and collected and paid to the state treasurer under 
the provisions of subdivisions 8 and 4 of this section shall be by such 
state treasurer deposited in the state treasury to the credit of the general 
fund of the state. 

History: En. Sec. 12, Ch. 14, Ex. L. 1921. 


10389. Appointment appraisers of market value of property. The 
district court, upon the application of any interested party, cluding the 
state board of equalization, or upon its own motion, shall, as often as and 
whenever occasion may require, appoint a competent person as a special 
appraiser to fix the clear market value at the time of the death of the 
decedent or transfer thereof of any property of a decedent whose estate 
shall be subject to the payment of any tax imposed by this act. 

History: En. Sec. 13, Ch. 14, Ex. L. 1921. 


10390. Procedure for appraisal—Fees. Every such appraiser shall 
forthwith give notice by mail to all persons known to have a claim or 
interest in the property to be appraised, including the state board of equal- 
ization, and to such persons as the district court may by order direct, of 
the time and place when he will appraise such property. He shall at such 
time and place appraise the same at its clear market value as herein pre- 
scribed, and for that purpose the appraiser is authorized to issue subpoenas. 
and to compel the attendance of witnesses and on order of such district 
court the production of documents, books, and records pertinent to such 
appraisal before him, and to take the evidence of such witnesses, under 
oath, concerning such property and the value thereof, and he shall make 
report thereof in writing to the said district court, together with the 
depositions of the witnesses examined, and such other facts in relation 
thereto and to the said matter as the said district court may order or 
require. 

Every appraiser shall be allowed compensation at the rate of five dol- 
lars per-day for every day actually and necessarily employed in such 
appraisal and his actual and necessary traveling expenses, and witnesses 
shall be allowed the same fees as are allowed witnesses in civil actions 
in courts of record, and the same shall be paid by the county treasurer, on 
the certificates of the district judge, out of any of the state’s inheritance 
tax funds he may have in his possession. 

History: En. Sec. 14, Ch. 14, Ex. L. 1921. 


10391. Report of appraiser—Procedure to determine amount of tax— 
Rules applicable—Reappraisement. 1. The report of the special appraiser 
shall be made in duplicate, and not less than ten days before the hearing 
thereon, one of said duplicates shall be filed in the office of the clerk of the 
district court, and the other shall be mailed to the state board of equaliza- 
tion. At the time and place of hearing the account of the administrator 
or executor, the district court shall examine such report, and from the 
report and other proofs relating to any such estate, shall forthwith deter- 
mine the clear market value of such estate and the amount of tax to 
which the same is liable; or the district court, without appointing such 
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appraiser, may, at the time so fixed, hear evidence and determine the cash 
value of such estate, and the amount of tax to which the same is liable. 


2. Notice of such hearing to determine the inheritance tax shall be 
given in the same manner and may be included in the notice of hearing the 
account of the executor or administrator as provided in section 10299, 
except where it is clearly evident that no tax is due; and the hearing to 
determine such tax shall be held at the same time and place as the hear- 
ing provided in said section 10299, or at such other time as the court may 
order. But notice in writing of such hearing shall be mailed to the state 
board of equalization, not later than ten days before such hearing, upon 
such blanks and containing such information as the state board of equal- 
ization may prescribe. : 


3. If the district court, without appointing such special appraiser, 
decides to hear evidence as to the clear market value cf the estate for 
inheritance tax purposes, the court may, at the time of appointment of the 
regular appraisers of the estate, or at any time thereafter, on its own mo- 
tion or on motion of the state board of equalization, designate an additional 
appraiser to represent the state, and such additional appraiser shall report 
the inventory and appraisal of said property with the other appraisers; or 
in case of failure to agree, in a separate report, and he shall be entitled to 
compensation of five dollars per day for each day necessarily employed in 
such appraisal, and his mileage, which fees shall be paid on the certificate 
of the district judge by the county treasurer out of any of the state’s 
inheritance tax funds he may have in his possession. 


4. The commissioner of insurance shall, on application of the district 
court or of the state board of equalization, determine the value of any 
such future or contingent estates, income, or interests therein, limited, 
contingent, dependent, or determinable upon the life or lives of the person 
or persons in being upon the facts contained in the district court’s find- 
ing and determination and contained in such special appraiser’s report or 
upon the facts, and certify the same to the district court or state board 
of equalization, and his certificate shall be presumptive evidence that the 
method of computation adopted therein is correct. 


5. Whenever a transfer of property is made upon which there is, or 
in any contingency there may be, a tax imposed, such property shall be 
appraised at its clear market value immediately upon the transfer or as 
soon thereafter as practicable. The value of every future or limited estate, 
income, interest, or annuity dependent upon any life or lives in being, shall 
be determined by the rule, method, and standard of mortality and value 
employed by the commissioner of insurance in ascertaining the value of 
policies of life insurance and annuities for the determination of liabilities 
of life insurance companies except that the rate of interest for making 
such computation shall be five per cent. per annum. The tax so determined 
shall be construed to be upon the transfer of a proportion of the prin- 
cipal or corpus of the estate equal to the present value of such future or 
limited estate, income, interest, or annuity, and not upon any earnings 
or income of said property produced after death, and such earnings or 
income shall not be exempt from income tax. Such tax shall be due and 
payable forthwith, except as otherwise provided in this act. 
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6. In estimating the value of any estate or interest in property to the 
beneficial enjoyment or possession whereof there are persons or corpora- 
tions presently entitled thereto, no allowance shall be made in respect of | 
any contingent incumbrance thereon, nor in respect of any contingency 
upon the happening of which the estate or property or some part thereof, 
or interest therein, might be abridged, defeated, or diminished; provided, 
however, that in the event of such incumbrance taking effect as an actual 
burden upon the interest of the beneficiary, or in the event of the abridge- 
ment, defeat, or diminution of such estate or property or interest therein 
as aforesaid, a return shall be made to the person properly entitled thereto 
of a proportionate amount of such tax in respect of the amount or value 
of the incumbrance when taking effect or so much as will reduce the same 
to the amount which would have been assessed in respect to the actual 
duration or extent of the estate or interest enjoyed. Such return of tax 
_ shall be made in the manner provided in section 10384. 

7. Where any property shall, after the taking effect of this act, be 
transferred subject to any charge, estate, or interest determinable by the 
death of any person or at any period ascertainable only by reference to 
death, the increase of benefit accruing to any person or corporation upon 
the extinction or determination of such charge, estate, or interest shall be 
deemed a transfer of property taxable under the provisions of this act, in 
the same manner as though the person or corporation beneficially entitled 
thereto had then acquired such increase of benefit from the person from 
‘ whom the title to their respective estates or interests is derived. 

8. When property is transferred in trust or otherwise, and the rights, 
interests, or estates of the transferees are dependent upon contingencies 
or conditions whereby they may be wholly or in part created, defeated, 
extended, or abridged, a tax shall be imposed upon such transfer at the low- 
est rate which, on the happening of any of the said contingencies or said 
conditions, would be possible under the provisions of this act, and such tax 
so imposed shall be due and payable forthwith out of the property trans- 
ferred; provided, however, that on the happening of any contingency or 
condition whereby the said property or any part thereof is transferred to 
a person or corporation, which, under the provisions of this act, is required 
to pay a tax at a higher rate than the tax imposed, then such transferee 
shall pay the difference between the tax imposed and the tax at the higher 
rate, and the amount of such increased tax shall be enforced and collected 
as provided in this act. 

9. Estates in expectancy which are contingent or defeasible, and in 
which proceedings for determination of the tax have not been taken, or 
where the taxation thereof has been held in abeyance, shall be appraised 
at their full undiminished clear value when the person entitled thereto 
shall come into the beneficial enjoyment or possession thereof without 
diminution for or on account of any valuation theretofore made of’ the 
particular estates for purposes of taxation upon which said estates in 
expectancy may have been limited. Where an estate for life or for years 
ean be divested by the act or omission of the legatee or devisee, it shall 
be taxed as if there were no possibility of such divesting. 

10. Upon the determination by the district court of the value of any 
estate which is taxable under the inheritance tax laws, and of the tax to 
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Which it is liable, an order shall be entered by the court determining the 
same, which order shall include a statement of (1) the date of death 
.of the decedent; (2) the gross value of the real and personal property of 
such estate, stating the principal items thereof; (3) the deductions there- 
from allowed by the court; (4) the names and relationships of the persons 
entitled to receive the same, with the amount received by each; (5) the 
rates and amounts of inheritance tax for which each such person is liable, 
and the total amount of tax to be paid; (6) a statement of the amount of 
interest or penalty due, if any. Such order shall be substantially in the 
form prescribed by the state board of equalization. A copy of the same 
shall be delivered or mailed to the county treasurer, the state treasurer, 
and the state board of equalization, and no final account shall be approved 
in such estates until due proof is filed with the court that such copies have 
been so delivered or mailed, and receipts are filed in such court showing 
the payment of all such taxes, or proof is filed showing that the bond 
authorized by section 10385 has been given as therein provided. 

11. The attorney-general, state board of equalization, or any interested 
person dissatisfied with the appraisement or assessment and determination 
of such tax may apply for a rehearing thereof before the district court 
within sixty days from the fixing, assessing, and determination of the tax 
by the district court as herein provided, on filing a written notice which 
shall state the grounds of the application for a rehearing. The rehearing 
shall be upon the records, proceedings, and proofs had and taken on the 
hearing as herein specified, unless additional or newly discovered evidence 
be among the grounds of application therefor, and a new trial shall not 
be had or granted unless specially ordered by the district court. 

12. Within one year after the entry of an order or decree of the dis- 
trict court determining the value of an estate, and assessing the tax 
thereon, the attorney-general may, if he believes that such appraisal, assess- 
ment, or determination has been fraudulently or collusively made, make 
application to the district court for a reappraisal thereof. The district 
court to whom such application is made may thereupon appoint a com- 
petent person to reappraise such estate. Such appraiser shali possess the 
powers, be subject to the duties, shall give the notice and receive the 
compensation prescribed by sections 10390 and 10391 of this code. Such 
compensation shall be payable by the county treasurer on the certificate 
of the district judge out of any of the state’s inheritance tax funds he may 
have in his possession. The report of such appraiser shall be filed in the 
office of the clerk of the district court, and thereafter the same proceed- 
ings shall be taken and had by and before such district court as herein 
provided to be taken and had by and before said court by this section. 
The determination and assessment of such district court shall supersede 
the former determination and assessment of such court, and a copy thereof 
shall be filed in the office of the county treasurer, state treasurer, and state 
board of equalization. 

History: En. Sec. 15, Ch. 14, Ex. L. 1921. 


10392. Citation to show cause why tax should not be paid. If the 
treasurer of any county, the state treasurer or the state board of equaliza- 
tion shall have reason to believe that any tax is due and unpaid under the 
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provisions of this act, after the refusal or neglect of any person liable 
therefor to pay the same, he or they shall notify the attorney-general in 
writing of such failure or neglect, and such attorney-general, if he has 
probable cause to believe that such tax is due and unpaid, shall apply to 
the district court for a citation, citing the person liable to pay such tax 
before the court on the day specified, not more than three months from the 
date of such citation, and show cause why the tax should not be paid. 
The judge of such district court, upon such application and whenever it 
shall appear to him that any such tax, accruing under this act, has not 
been paid as required by law, shall issue such citation, and the service of 
such citation and the time, manner, and proof thereof, and the hearing and 
determination thereof shall conform as near as may be to the provisions of 
the laws governing probate practice of this state, and whenever it shall 
appear that any such tax is due and payable, and the payment thereof 
cannot be enforced under the provisions of this act in said district court, 
the person or corporation from whom the same is due is hereby made lahle 
to the state for the amount of such tax, and it shall be the duty of the 
attorney-general, in the name of the state, to sue for and enforce the enl- 
lection of such tax, and it is made the duty of the county attorney to 
appear for and act on behalf of any county treasurer, who shall be cited 
to appear before any district court under the provisions of this act. 
History: En. Sec. 16, Ch. 14, Bx. L. 1921. 


10393. Application by public administrator for payment of tax—Fees. 
‘1. When no application for administration of the estate of any deceased 

person is made within ninety days after the demise of such person, and 
such estate appears to come under the provisions of the inheritance tax 
laws, or when administration has been completed without determining the 
tax, the public administrator of the proper county, or any person inter- 
ested in such estate, may make application for such special or general 
administration as may be necessary for the purpose of the adjustment and 
payment of such tax, if any, or if no tax is due, for an order determining 
that fact. In cases arising under this and the following subseciion, the 
public administrator, if appomted such administrator, shall be entitled 
to the fees allowed by law to administrators, unless it be found that no 
tax is due. 

2. Where it appears that the estate of a deceased person subject to 
the inheritance tax laws was transferred in contemplation of the death of 
the grantor without the adjustment and payment of the inheritance taxes 
and no application for such adjustment is made within sixty days after 
the demise of such grantor, the public administrator of the proper county 
shall make application for and shall be entitled to such general or special 
administration as may be necessary for the purpose of the adjustment 
and payment of the inheritance taxes provided by law and shall admin- 
ister such estate the same as other estates are administered as though such 
estate had not been transferred by the grantor. 

3. It shall be the duty of the public administrator, under the general 
supervision of the state board of equalization and with the assistance 
of the county attorney, when required by the state board of equalization 
or district judge, to investigate the estates of deceased persons within his 
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county and to appear for and act in behalf of the state in the district court 
in such estates as the court may in its discretion deem necessary, and for 
such services the public administrator shall be entitled to five per cent. of 
the gross inheritance tax as determined in each such estate, to be paid by 
the county treasurer out of the inheritance tax funds upon an order of the 
district judge, provided that the minimum fee for each such estate shall 
not be less than five dollars, except that it shall not exceed the amount of 
such tax, and the maximum fee not more than twenty-five dollars; but in 
eases of unusual difficulty, in estates of resident decedents, where the tax 
exceeds five hundred dollars, the district judge may allow the public 
administrator such additional compensation as he may deem just and 
reasonable. 
History: En. Sec. 17, Ch. 14, Ex. L. 1921. 


10394. Supervisory powers of state board of equalization. 1. It shall 
be the duty of the state board of equalization to supervise the administra- 
tion of, and to investigate and cause to be investigated the administia- 
tion of the inheritance tax laws, and such particular estates to which the 
inheritance tax laws apply, throughout the various counties of the state, 
and to cause to be made and filed in its offices reports of such investiga- 
tion together with specific information and facts as to particular estates 
that may seem to require especial consideration and attention by the legal 
department of the state, but no information so acquired shall be disclosed 
to anyone but proper officials and persons interested in any such estate. 

2. The state board of equalization, in the conduct of inheritance tax 
affairs, shall have the same and similar powers and authority for gathering 
information and making investigations as is conferred by law on the state 
board of equalization in the performance of its other duties. The state 
board of equalization shall biennially report to the legislature at the open- 
ing of the sessions the general result of its labors and investigations in 
inheritance tax matters during the previous biennial period, together with 
specific reports of the several counties where the administration of the 
inheritance tax laws has been lax and unsatisfactory, with such recom- 
mendations for action thereon by the legislature as may be deemed 
advisable and proper. 

3. The state board of equalization shall also gather information and 
make investigations and reports concerning the estate of nonresident 
decedents within the provisions of the inheritance tax laws, and shall 
especially investigate the probate and other records for such probate 
estates without the state and report thereon from time to time to the legal 
department of the state and to the proper district court for appropriate legal 
action, but no information so acquired shall, in advance of legal action, 
be disclosed to any one except proper officiais and persons interested in 
such estate. 

4. It shall be the duty of the attorney-general of the state to carry 
out and enforce the recommendations and directions of the state board of 
equalization in all matters pertaining to the conduct of inheritance tax 
affairs; and in every estate in which the amount of inheritance tax col- 
lectible shall exceed or probably exceed the sum of one thousand dollars, 
there shall be no compounding, compositions, or settlement of the taxes 
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under the authority conferred by section 10396 or otherwise, until the 
state board of equalization shall have investigated such estate and made 
a report thereon, nor until the state board of equalization consents to such 
compounding, compromise, or settlement. 

5. The state board of equalization shall prescribe such forms and pre- 
pare such blanks as may be necessary in inheritance tax proceedings in 
the district courts of the state; and such blanks shall be printed at the 
expense of the state and furnished to the district courts upon the request 
of the judges or clerks thereof. 

History: En. Sec. 18, Ch. 14, Ex. L. 1921. 


10395. Report of county treasurer. Each county treasurer shall make 
a report under oath to the state treasurer, on or prior to the fifth days 
of January, April, July, and October of each year, of all taxes received 
by him under the provisions of the inheritance tax laws, up to the first 
days of each of such months, stating for what estate, by whom and when 
paid, and the amount paid for each estate, and also the total of all 
amounts paid out of the same in connection with appraisement proceed- 
ings of each estate on certificates of the judge of the district court of his 
county under the provisions of sections 10390, 10391, and 10393 of this 
code, or refunds paid by him under the provisions of section 10384 of this 
code. The form of such report shall be prescribed by the state treasurer 
with the approval of ‘the state board of equalization. Such county treas- 
urer shall at the same time pay to the state treasurer all taxes received — 
by him and due to the state under this act and upon all such taxes not 
paid into the state treasury within five days from the times herein 
required, he shall pay interest at the rate of ten per cent. per annum. 

History: En. Sec. 19, Ch. 14, Ex. L. 1921. 


10396. Settlement for tax on estates in expectancy. _The state board 
of equalization is authorized to enter into an agreement with the executor, 
administrator, or trustee of any estate in which remainders or expectant 
estates have been of such a nature or so disposed and circumstanced that | 
the taxes therein were held not presently payable or where the interests of 
the legatees or devisees are not ascertainable under the provisions of this act, 
or whenever a tax is claimed on account of the transfer of any property 
of a nonresident decedent, and to compound such taxes upon such terms 
as may be deemed equitable and expedient and to grant discharges to 
said executors, administrators, or trustees upon the payment of the taxes 
provided for in such composition; provided, however, that no such com- 
position shall be conclusive in favor of said executors, administrators, or 
trustees, as against the interests of such cestui que trust as may possess 
either present rights of enjoyment or fixed, absolute, or indefeasible rights 
of future enjoyment, or of such as would possess such rights in the event 
of the immediate termination of particular estates, unless they consent 
thereto either personally when competent or by guardian. Composition or 
settlement made or effected under the provisions of this section shall be 
executed in triplicate and one copy filed in the office of the state treasurer ; 
one copy in the office of the clerk of the district court in which the tax 
was paid, or in the office of the state board of equalization; and one copy 


622 


Ch. 57] INHERITANCE TAX. [10397-10400 


shall be delivered to the executors, administrators, or trustees, who shall 
be made parties thereto. 
History: En. Sec. 20, Ch. 14, Ex. L. 1921. 


10397. Receipt—Fees and Recording. Any person shall, upon the pay- 
ment of the sum of fifty cents, be entitled to a receipt from the county 
treasurer or the state treasurer, or at his option to a copy of a receipt 
that may have been given by such county treasurer or state treasurer for 
the payment of any tax under this act, under the official seal of such 
county treasurer, or state treasurer, which receipt shall designate upon 
whose estate such tax shall have been paid, by whom, and whether in full 
of such tax. Such receipt may be recorded in the office of the county 
recorder of the county in which such estate is situate in a book to be kept 
by him for that purpose, which shall be labeled ‘‘transfer tax.”’ 

History: En. Sec. 21, Ch. 14, Ex. L. 1921. 


10398. Definition of terms. The word ‘“‘estate’’ and ‘‘property’”’ as 
used in this act shall be taken to mean the real and personal property or 
interest therein of the testator, intestate, grantor, bargainor, vendor, or 
donor passing or transferred to individual legatees, devisees, heirs, next 
of kin, grantees, donees, vendees, or successors, and shall include all per- 
sonal property within or without the state. The word ‘‘transfer’’ as used 
in this act shall be taken to include the passing of property or any interest 
therein, in possession or enjoyment, present or future, by inheritance, 
descent, devise, succession, bequest, grant, deed, bargain, sale, gift, or 
appointment in the manner herein prescribed. The word ‘‘decedent’’ as 
used in this act shall include the testator, intestate, grantor, bargainor, 
vendor, or donor. The words ‘‘county treasurer,’’ ‘‘public administrator,”’ 
and ‘‘ecounty attorney,’’ as used in this act, shall be taken to mean the 
treasurer, public administrator, and county attorney of the county of the 
district court having jurisdiction as provided in section 10388 of this code. 

History: En. Sec. 22, Ch. 14, Ex. L. 1921. | 


10399. Disposition of taxes. Ninety per cent. of all taxes levied and 
collected by county treasurers under the provisions of this act, less any 
expenses of collection and deductions authorized under this act, shall be 
paid into the state treasury and deposited to the credit of the general 
fund, and ten per cent. thereof shall be passed to the general school fund 
of the county. 

History: En. Sec. 23, Ch. 14, Ex. L. 1921. 


10400. Effect of repeal upon existing laws. Sections 7724 to 7751, 
both inclusive, of the Revised Codes of Montana, 1907, and all other acts 
and parts of acts in conflict herewith are hereby repealed; provided, how- 
ever, that such repeal shall not in any wise affect any suit, prosecution, or 
proceeding pending at the time this act shall take effect, or any right 
which the state of Montana may have at the time of the taking effect of 
this act to claim a tax upon any property under the provisions of the act 
or acts hereby repealed for which no proceeding has been commenced, and 
where no proceeding has been commenced to collect any tax arising under 
any act or acts hereby repealed the procedure to collect such tax shall 
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conform to the provisions hereof; nor shall said repeal affect any appeal, 
right of appeal in any suit pending, or others fixing taxes existing in this 
state at the time of the taking effect of this act. 


History: En. Sec. 24, Ch. 14, Ex. L. 1921. 


GUARDIAN AND WARD, Chap. 58 to 63. 


Chapter 58. Guardians of Minors. 
59. Guardians of Insane and Incompetent Persons. 
60. Powers and Duties of Guardians. 
61. Sale of Property by Guardians and Disposition of Proceeds. 
62. Nonresident Guardians and Wards. 
68. General and Miscellaneous Provisions. 


_ CHAPTER 58. 
GUARDIANS OF MINORS. 


Section 10401. Judge to Appoint Guardian, When, and on What Petition. 


10402. When Minor May Nominate Guardian—When Not. 

10403. When Appointment May Be Made by Judge, When Minor is Over 
Fourteen. 

10404. Nomination by Minors After Arriving at Fourteen. 

10405. Father or Mother Entitled to Guardianship. 

10406. Minor Having No Father or Mother. 

10407. Powers and Duties of Guardians. 

10408. Bond of Guardians, Conditions of. 

10409. Maintenance of Minor Out of Income of His Own Property. 

10410. Guardian to Give Bond—Powers Limited. 

10411. Power of Courts to Appoint Guardian and Next Friend Not Impaired. 


10401. Judge to appoint guardian, when, and on what petition. The 
district court of each county, when it appears necessary or convenient, may 
appoint guardians for the persons and estates, or either of them, of minors 
who have no guardian legally appomted by will or deed, and who are 
inhabitants or residents of the county, or who reside without the state and 
have estate within the county. Such appointment may be made on the 
petition of a relative or other person on behalf of the minor, or on the 
petition of the minor, if fourteen years of age. Before making such 
appointment, the court or judge must cause such notice as the court or 
judge deems reasonable to be given to any person having the care of such 
minor, and to such relatives of the minor in the county as the court or 
judge may deem proper. 


History: Sec. 7753, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1747. 

Note.—Except as otherwise noted, sec- 
tions 10401 to 10411 were enacted as sec- 
tions 351 to 363, pp. 331 to 333, Laws of 
1877; re-enacted as sections 351 to 363, 
Second Division Revised Statutes 1879; 
re-enacted as sections 351 to 363, Second 
Division Compiled Statutes 1887; re-en- 
acted as sections 2950 to 2960, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7753 to 7763, Revised Codes 1907; 
section 10401 amended by section 2950, 


Code of Civil Procedure 1895; re-enacted 
as section 7753, Revised Codes 1907. 


Cited or applied as section 351, Second 
Division Compiled Statutes 1887, mm 
Hughes v. Goodale, 26 Mont. 93, 97, 66 Pas. 
702, 91 Am. St. Rep. 410; as section 7753, 


‘Revised Codes, in State ex rel. Carroll v. 


District Court, 50 Mont. 428, 432, 147 Pace. 
612. 


For text treatment of “Guardian and 
Ward,” see Cal. Jur. and 12 R, C. L. 1101. 
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10402. When minor may nominate guardian—When not. If the minor 
is under the age of fourteen years, the court or judge may nominate and 
appoint his guardian. If he is fourteen years of age, he may nominate his 
own guardian, who, if approved by the court or judge, must be appointed 
accordingly. 


History: Sec. 7754, Rev. C. 1907. See Right of infant to select own guardian, 
also history of Sec. 10401. Cal. C. Civ. see note in Ann. Cas. 1912C, 477. 
Proc. Sec. 1748. 


10403. When appointment may be made by judge, when minor is over 
fourteen. If the guardian nominated by the minor is not approved by the 
court or judge, or if the minor resides out of the state, or if, after being 
duly cited by the court or judge, he neglects for ten days to nominate a 
suitable person, the court or judge may nominate and appoint the guardian 
in the same manner as if the minor were under the age of fourteen years. 


History: Sec. 7755, Rev. C. 1907. See also history of Sec. 10401. Cal. C. Civ. Proc. 
Sec. 1749. 


10404. Nomination by minors after arriving at fourteen. When a 
guardian has been appointed by the court or judge for a minor under 
the age of fourteen years, the minor, at any time after he attains that age, 
may appoint his own guardian, subject to the approval of the court or 
judge. 

History: Sec. 7756, Rev. C. 1907. See also history of Sec. 10401. Cal. C. Civ. Proc. 
Sec. 1750. 


10405. Father or mother entitled to guardianship. The father of the 
minor, if living, and in case of his decease, the mother, being themselves 
respectively competent to transact their own business, and not otherwise 
unsuitable, must be entitled to the guardianship of the minor. A married 
woman may be appointed guardian. 


History: See note to Sec. 10401. Amd. 17757, Rev. ©. 1907. Cal. C. Civ. Proc. 
Sec. 2954, OC. Civ. Proc. 1895; re-en. Sec. Sec. 1751. 


10406. Minor having no father or mother. If the minor has no father 
or mother living, competent to have the custody and care of his education, 
the guardian appointed shall have the same. 

History: Sec. 7758, Rev. C. 1907. See also history of Sec. 10401. Cal. C. Civ. Proc. 
Sec. 1752. 


10407. Powers and duties of guardians. Every guardian appointed 
shall have the custody and care of the education of the minor, and the 
care and management of his estate, until such minor arrives at the age of 
majority or marries, or until the guardian is legally discharged. 


History: Sec. 7759, Rev. C. 1907. See Cited or applied as section 2956, Code 
also history of Sec. 10401. Cal. C. Civ. of Civil Procedure, in In re Scheuer’s Es- 
Proc. Sec. 1753. tate, 31 Mont. 606, 613, 79 Pac. 244. 


10408. Bond of guardians, conditions of. Before the order appointing 
any person guardian under this chapter takes effect, and before letters 
issue, the court or judge must require of such person a bond to the minor 
with sufficient sureties, to be approved by the judge, and in such sum as 
he shall order, conditioned that the guardian will faithfully execute the 
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duties of his trust according to law, and the following conditions shall 
form a part of such bond without being expressed therein: 

1. To make an inventory of all the estate, real and personal, of his 
ward, that comes to his possession or knowledge, and to return the same 
within such time as the court or judge may order. 

2. To dispose of and manage the estate according to law and for the 
best interest of the ward, and faithfully to discharge his trust in relation 
thereto, and also in relation to the care, custody, and education of the 
ward. 

3. To render an account on oath of the property, estate, and moneys 
of the ward in his hands, and all the proceeds or interests derived there- 
from, and of the management and disposition of the same, within three 
months after his appointment, and at such other times as the court or 
judge directs, and at the expiration of his trust to settle his accounts with 
the court or judge, or with the ward, if he be of full age, or his legal 
representatives, and to pay over and deliver all the estate, moneys, and 
effects remaining in his hands, or due from him on such settlement, to the 
person who is lawfully entitled thereto. Upon filing the bond, duly 
approved, letters of guardianship must issue to the person appointed. In 
form the letters of guardianship must be substantially the same as letters 
of administration, and the oath of the guardian must be indorsed thereon 
that he will perform the duties of his office as such guardian according 
to law. 


History: Sec. 7760, Rev. C. 1907. See thereto. In re Scheuer’s Estate, 31 Mont. 


also history of Sec. 10401. Cal. C. Civ. 
Proc. Sec. 1754. 


If the order of restoration terminates 
the guardianship, then the expression “the 
expiration of his trust,’ as used in this 
section, and the order for the restoration 
of the ward to capacity, as provided for 
in section 10415, must of necessity refer to 
the same event in point of time, and it 
becomes the duty of the guardian to settle 
his accounts with the court or judge, or 
with the ward, and pay over and deliver all 
the estate, moneys, and effects remaining in 
his hands, or due from him on such settle- 
ment, to the person lawfully entitled 


606, 612, 79 Pac. 244. 

The powers, duties, and liabilities of a 
guardian of a person of unsound mind are 
the same, and subject to the same restric- 
tions, as those of a guardian of a minor. 
In re Scheuer’s Estate, 31 Mont. 606, 612, 
79 Pac. 244. 


Cited or applied as section 358, Second 
Division Compiled Statutes 1887, in Botkin 
v. Kleinschmidt, 21 Mont. 1, 52 Pac. 563, 
69 Am. St. Rep. 641; as section 2957, 
Code of Civil Procedure, in Power v. Le- 
noir, 22 Mont. 169, 178, 56 Pac. 106; 
Hughes v. Goodale, 26 Mont. 93, 97, 93 Pac. 
702, 91 Am. St. Rep. 410. 


10409. Maintenance of minor out of income of his own property. If 


any minor having a father living has property, the income of which is 
sufficient for his maintenance and education in a manner more expensive 
than his father can reasonably afford, regard being had to the situation of 
the father’s family and to all the circumstances of the case, the expenses 
of the education and maintenance of such minor may be defrayed out of 
the income of his own property, in whole or in part, as judged reasonable, © 
and must be directed by the court or judge, and the charges therefor may 
be allowed accordingly in the settlement of the accounts of his guardian. 


History: En. Sec. 7761, Rev. C. 1907. See also history of Sec. 10401. Cal. C. Civ. i: 
Proc. Sec. 1757. 


10410. Guardian to give bond—Powers limited. Every testamentary 
guardian must give bond and qualify, and has the same powers and must 
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perform the same duties with regard to the person and estate of his ward 
as guardians appointed by the court or judge, except so far as his powers 


and duties are legally modified, enlarged, or changed by the will by which 


such guardian was appointed. 


‘History: En. Sec. 7762, Rev. C. 1907. 
See also history of Sec. 1040). Cal. C. Civ. 
Proc. Sec. 1758. 


Where a father assumed to act as guard- 
ian for his minor children without having 
qualified, and appeared for them in an ac- 
tion concerning property devised to them 
by their mother, the minors, though legally 
served, were not bound by the proceed- 


his minor children without having quali- 
fied as their guardian, and defended an 
action against them with reference to their 
separate property, a nunc pro tune order 
appointing him their guardian ad litem 
before judgment rendered against them 
was unauthorized, and they were not 
bound by the judgment so entered. Power 
v. Lenoir, 22 Mont. 169, 178, 56 Pac. 106. 

Cited or applied as section 362, Second 


ings. Power v. Lenoir, 22 Mont. 169, 178, 
56 Pac. 106. 
Where a father appeared as guardian for 


Division Compiled Statutes 1887, in 
Hughes v. Goodale, 26 Mont. 98, 97, 66 
Pac. 702, 91 Am. St. Rep. 410. 


10411. Power of courts to appoint guardian and next friend not 
impaired. Nothing contained in this chapter affects or impairs the power 
of any court or judge to appoint a guardian to defend the interests of any 
minor interested in any suit or matter pending therein. 


History: Sec. 7763, Rev. C. 1907. See also history of Sec. 10401. Cal. C. Civ. Proc. 
Sec. 1759. 


CHAPTER 59. 
GUARDIANS OF INSANE AND INCOMPETENT PERSONS. 


Section 10412. Guardians of Insane and Other Incompetent Persons. 


10413. Appointment by Judge After Hearing. 
10414. Powers and Duties of Such Guardians. 
10415. Petition for Restoration to Capacity. 
10416. Sale of Dower of Insane Married Woman. 


10412. Guardians of insane and other incompetent persons. When it 
is represented to the district court, or a judge thereof, upon verified 
petition of any relative or friend, that any person is insane, or from any 
cause mentally incompetent to manage his property, such court or judge 
must cause a notice to be given to the supposed insane or incompetent 
person of the time and place of hearing the case, not less than five days 
before the time so appointed; and such person, if able to attend, must be 


produced on the hearing. 


History: Sec. 7764, Rev. C. 1907. Cal. 
©. Civ. Proc. Sec. 1763. 


Note.—Sections 10412 to 10415 were en- 
acted as sections 364 to 366, p. 334, Laws 
of 1877; re-enacted as sections 364 to 366, 
Second Division Revised Statutes 1879; 
re-enacted as sections 364 to 366, Second 
Division Compiled Statutes 1887; re-en- 
acted as sections 2970 to 2973, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7764 to 7767, Revised Codes 1907. 


In a proceeding to appoint a guardian 
for an alleged incompetent, the adversary 
parties are the petitioner and the alleged 
incompetent. In re Murphy’s Estate, 43 


Mont. 353, 375, 116 Pac. 1004, Ann. Cas. 
19120, 380. 

A person may be mentally incompetent, 
and yet not be a maniac, an idiot, nor an 
insane person. State ex rel. Carroll v. 
District Court, 50 Mont. 428, 433, 147 Pac. 
612. 

The words “mentally incompetent,’ as 
used in this section, mean a person who, 
though not insane, is, by reason of old 
age, disease, weakness of mind, or from 
any other cause, unable, without assist- 
ance, to properly manage and take care 
of himself and his property. State ex rel. 
Carroll v. District Court, 50 Mont. 428, 
433, 147 Pac. 612. 
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10413. Appointment by judge after hearing. If, after a full hearing 
and examination upon such petition, it appear to the court or judge that, 
the person in question is incapable of taking care of himself and managing 
his property, such court or judge must appoint a guardian of his person 


and estate, with the powers and duties in this chapter specified. 


History: Sec. 7765, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1764. 


While the person and estate of a minor 
are independent in guardianship matters, 
and the court may appoint a guardian for 
either the person or estate, or for both, as 


10414. Powers and duties of 


provided in section 10401, no such author- 
ity exists with respect to an incompetent 
person. In the latter case, the necessity 
for a guardian of the person is equally as 
great as the necessity for a guardian of 
the estate. State ex rel. Carroll v. Dis- 
trict Court, 50 Mont. 428, 432, 147 Pac. 612. 


such guardians. Exery guardian 


appointed, as provided in the preceding section, has the care and custody 
of the person of his ward, and the management of all his estate until 
such guardian is legally discharged; and he must give bond to such ward, 
in like manner and with like conditions as before prescribed with respect 


to the guardian of a minor. 


History: Sec. 7766, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1765. 


The authority of a guardian of an in- 
competent over the person or estate of 
the ward is not extended by this section 
to the time when he is “legally dis- 
charged” by an order of court, but such 
guardianship is, under section 10415, ter- 
minated, ipso facto, by the judicial de- 
termination that the ward is of sound 
mind, and the adjudication of his restora- 
tion to capacity. In re Scheuer’s Estate, 
31 Mont. 606, 611, 79 Pac. 244. 

The language of this section cannot be 
construed to extend the guardian’s author- 
ity over the person or estate of the ward 
beyond the time when he is “legally dis- 


charged” by an order of court. It would 
be an intolerable imposition upon a person 
sui juris to compel him to submit to the 
control of a guardian, either of his per- 
son or property, and such an imposition 
was not intended by the law-making au- 
thority in enacting this section. In re 
Scheuer’s Estate, 31 Mont. 606, 617, 79 
Pac. 244. 

If the seeming conflict between the pro- 
visions of this section and the next suc- 
ceeding section is not entirely reconcilable, 
the provisions of the latter must prevail. ° 
In re Scheuer’s Estate, 31 Mont. 606, 617, 
79 Pac. 244. 

Cited or applied as section 7766, Revised 
Codes, in State ex rel. Carroll v. District 
Court, 50 Mont. 428, 432, 147 Pac. 612. 


10415. Petition for restoration to capacity. A person who has been 
declared insane or incompetent, or the guardian, or any relative of such 
person within the third degree, or any friend, may apply, by petition, to 
the district court of the county in which he was declared insane, to have 
the fact of his restoration to capacity judicially determined. The petition 
shall be verified, and shall state that such person is then sane or competent. 
Upon receiving the petition, the court or judge must appoint a day for a 
hearing before the court, and, if the petitioner request it, shall order an 
investigation before a jury, which shall be summoned and impaneled in 
the same manner as juries are summoned and impaneled in eivil actions. 
The court or judge shall cause notice of the trial to be given to the 
guardian of a person so declared insane or incompetent, if there be a 
guardian, and to his or her husband or wife, if there be one, and to 
his or her father or mother, if living in the county. On the trial, the 
guardian or relative of the person so declared insane or incompetent, and, 
in the discretion of the court or judge, any other person, may contest the 
right to the relief demanded. Witnesses may be required to appear and 
testify, as in civil cases, and may be called and examined by the court or 
judge on its own motion. If it be found that the person be of sound mind, 
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[10416, 10417 


and capable of taking care of himself and his property, his restoration to 
capacity shall be adjudged, and the guardianship of such person, if such 
person shall be not a minor, shall cease. 


History: Sec. 7767, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1766. 


The right of a person, mentally incom- 
petent, to appeal from an order appoint- 
ing a guardian of his person and estate is 
not affected by the pendency of a pro- 
ceeding to have the fact of his restoration 
to capacity judicially determined. In re 
Kane’s Estate, 12 Mont. 197, 202, 29 Pac. 
424, 

The language of this section is suscep- 
tible of but one construction, namely, that 
the judicial determination that the ward 
is of sound mind, and capable of taking 
eare of himself and his property, and the 
adjudication of his restoration, ipso facto 
terminate the guardianship. In _ re 
Scheuer’s Estate, 31 Mont. 606, 611, 79 
Pac. 244. . 

The term of the guardian’s office is 
limited by this section, and immediately 


10416. Sale of dower of insane married woman. 


thereafter the guardian should make his 
final report and be discharged, and, after 
the termination of his office by the re- 
storation of the ward, the only power or 
authority possessed by the guardian is tv 
make such report, and turn over to the 
proper person all property with which he 
is chargeable on such report. In re 
Scheuer’s Estate, 31 Mont. 606, 614, 79 
Pac. 244. 


In a proceeding under this section either 
party may disqualify the judge for im- 
puted bias. State ex rel. Carroll v. Dis- 
trict Court, 50 Mont. 506, 509, 148 Pace. 
312; State ex rel. Brandegee v. Clements, 
52 Mont. 57, 61, 155 Pac. 271. 


Cited or applied as section 7767, Revised 
Codes, in State ex rel. Carroll v. District 
Court, 50 Mont. 428, 433, 147 Pac. 612; 
State ex rel. Carroll v. District Court, 50 
Mont. 506, 509, 148 Pac, 312. 


The right of dower 


of an insane married woman may be sold by her guardian, and the title 
to the real estate transferred to the purchaser, under the direction of the 
court or judge, in the same manner and with like effect as the property of 


any insane person may be sold and transferred. 
Related sections: 10429. 


History: En. Sec. 2974, C. Civ. Proc. 1895; re-en. Sec. 7768, Rev. C. 1907. 


CHAPTER 60. 
POWERS AND DUTIES OF GUARDIANS. 


Section 10417. Guardian to Pay Debts of Ward Out of Ward’s Estate. 


10418. Guardian to Recover Debts Due His Ward, and Represent Him. 

10419. Guardian to Manage His Estate, Maintain Ward, and Sell Real Estate. 

10420. Maintenance, Support, and Education of Ward—How Enforced. 

10421. May Assent to Partition of Real Estate. 

10422. Guardian to Return Inventory of Estate of Ward—Appraisers to Be 
Appointed—Like Proceedings When Other Property Acquired. 

10423. Settlements of Guardians. 

10424. Allowance of Accounts of Joint Guardians. 

10425. Expenses and Compensation of Guardians. 

10426. Mortgage or Lease of Ward’s Real Property. 

10427. Procedure to Mortgage. 


10417. Guardian to pay debts of ward out of ward’s estate. Every 
guardian appointed under the provisions of this chapter, whether for a 
minor or any other person, must pay all just debts due from the ward, 
out of his personal estate, and the income of his real estate, if sufficient; 
if not, then out of his real estate, upon obtaining an order for the sale 
thereof and disposing of the same in the manner provided in sections 10018 
to 10464 of this code for the sale of real estate of decedents. 


History: Sec. 7769, Rev. C. 1907. Cal. 


Note.—Except as otherwise noted, sec- 
C. Civ. Proc. Sec. 1768. 


tions 10417 to 10425 were enacted as sec- 
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tions 367 to 375, pp. 335 to 337, Laws of 
1877; re-enacted as sections 367 to 375, 
Second Division Revised Statutes 1879; 
re-enacted as sections 367 to 375, Second 
Division Compiled Statutes 1887; re-en- 
acted as sections 2980 to 2988, Code of 
Civil Procedure 1895; re-enacted as sec- 
tions 7769 to 7777, Revised Codes 1907. 


GUARDIAN AND WARD. 


[Part IV 


Cited or applied as section 367, Second 
Division Compiled Statutes 1887, in 
Hughes v. Goodale, 26 Mont. 93, 101, 66 
Pac. 702, 91 Am. St. Rep. 410. 


When expenditure by guardian in excess. 
of income of ward authorized, see note in 
49 Am. Dec. 657. 


10418. Guardian to recover debts due his ward, and represent him. 
Every guardian must settle all accounts of the ward, and demand, sue for, 
and receive all debts due to him, or may, with the approbation of the 
court or judge, compound for the same and give discharge to the debtor, 
on receiving a fair and just dividend of his estate and effects; and he must 
appear for and represent his ward in all legal suits and proceedings, unless, 
another person be appointed for that purpose. 


History: Sec. 7770, Rev. C. 1907. See also history of Sec. 10417. Cal. C. Civ. Proc. 
Sec. 1769. 


10419. Guardian to manage his estate, maintain ward, and sell real 
estate. Every guardian must manage the estate of his ward frugally and 
without waste, and apply the income and profits thereof, as far as may be 
necessary, for the comfortable and suitable maintenance of the ward and 
his family, if there be any; and if such income and profits be insufficient. 
for that purpose, the guardian may sell the real estate, upon obtaining an 
order of the court or judge therefor, as provided, and must apply the 
proceeds of such sale, as far as may be necessary, for the maintenance and 
support of the ward and his family, if there be any. 


History: Sec. 7771, Rev. C. 1907. See 
also history of Sec. 10417. Cal. C. Civ. 


A guardian or other trustee has no moral 
or legal right to mingle trust funds with 


Proc, sec. 1770. 


A guardian who, without an order of 
court, loaned the funds of the ward on 
an interest-bearing note, was properly di- 
rected to account for the interest due 
thereon at the rate of final settlement, 
even though the ward refused to accept 
the note, which was then due, in lieu of 
eash. In re Allard Guardianship, 49 Mont. 
219, 223, 141 Pac. 661. 

A guardian must account for all ac- 
cumulations from the use of his ward’s 
funds, and will, under no circumstances, be 
permitted to profit from their use. In re 
Allard Guardianship, 49 Mont. 219, 224, 


his own private property, or to profit by 
the use of the funds belonging to the ces- 
tui que trust. In re Allard Guardianship, 
49 Mont. 219, 228, 141 Pac. 661. 

Cited or applied as section 369, Second 
Division Compiled Statutes 1887, in 
Hughes v. Goodale, 26 Mont. 93, 101, 66 
Pac. 702, 91 Am. St. Rep. 410. 


Constitutionality of statute authorizing 
guardian to sell or lease land of ward, see 
note in 4 A. L. R. 1552. 

Power of guardian to make lease of 
ward’s real estate, see notes in Ann. Cas. 
1917A, 1256; L. R. A. 1916F, 499. 


141 Pac. 661. 


10420. Maintenance, support, and education of ward—How enforced: 
When the guardian has advanced, for the necessary maintenance, support, 
or education of his ward, an amount not disproportionate to the value of 
his estate or his condition of life, and the same is made to appear to the 
satisfaction of the court or judge, by proper vouchers and proofs, the 
guardian must be allowed credit therefor in his settlements. Whenever a 
guardian fails, neglects, or refuses to furnish suitable or necessary mainte- 
nance, support, or education for his ward, the court or judge may order 
him to do so, and enforce such order by proper process. Whenever any 
third person, at his request, supplies a ward with such suitable and 
necessary maintenance, support, or education, and it is shown to have 
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been done after refusal or neglect of the guardian to supply the same, the 
court or judge may direct the guardian to pay therefor out of the estate, 
and enforce such payment by due process. 


History: Sec. 7772, Rev. C. 1907. See 
also history of Sec. 10417. Cal. OC. Civ. 
Proc. Sec. 1771. 


10421. May assent to partition of real estate. 


Right of guardian to expend principal 
of ward’s estate for maintenance and sup- 
port, see note in 5 A. L. R. 632. 


The guardian may join 


in and assent to a partition of the real estate of the ward, whenever such 
assent may be given by any person. 


4 History: Sec. 7773, Rev. C. 1907. See also history of Sec. 10417. Cal. C. Civ. Proc. 
ec. 1772. 


10422. Guardian to return inventory of estate of ward—Appraisers to 
be appointed—Like proceedings when other property acquired. Every 
guardian must return to the court an inventory of the estate of his ward 
within three months after his appointment, and annually thereafter. ‘When 
the value of the estate exceeds the sum of one hundred thousand dollars, 
semiannual returns must be made to the court. The court or judge may, 
upon application made for that purpose by any person, compel the 
guardian to render an account to the court of the estate of his ward. The 
inventories and accounts so to be returned or rendered must be sworn to 
by the guardian. All the estate of the ward described in the first inventory 
must be appraised by appraisers appointed, sworn, and acting in the 
manner provided for regulating the settlement of the estate of decedents. 
Such inventory, with the appraisement of the property therein described, 
must be recorded by the clerk of the court in a proper book kept in his 
office for that purpose. Whenever any other property of the estate of any 
ward is discovered, not included in the inventory of the estate already 
returned, and whenever any other property has been succeeded to, or 
acquired by any ward, or for his benefit, the like proceedings must be had 
for the return and appraisement thereof that are herein provided in 
relation to the first inventory and return. 


History: See note to Sec. 10417. Amd. 
by Sec. 2985, C. Civ. Proc. 1895; re-en. 
Sec. 7774, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1773. 


10423. Settlements of guardians. 


This section was enacted to be obeyed, 
and a failure to return any inventory 
whatever is a flagrant violation of the 
guardian’s trust. In re Allard Guardian- 
ship, 49 Mont. 219, 225, 141 Pac. 661. 


The guardian must, upon the expira- 


tion of a year from the time of his appointment, and as often thereafter as 
he may be required, present his account to the court or judge for settlement 


and allowance. 


History: Sec. 7775, Rev. C. 1907. See 
also history of Sec. 10417. Cal. C. Civ. 
Proc. Sec. 1774. 


It is remissness of duty, where a period 
of more than thirteen years has elapsed 
without any report having been rendered 
by the guardian or required by the court. 
In re Allard Guardiauship, 49 Mont. 219, 
225, 141 Pac. 661. 

Where a guardian of minors, within 
little more than a year after his appoint- 
ment, withdraws from his accounts as 
guardian about thirty thousand dollars in 
round numbers, and is asked many years 


afterward as to the purpose for which he 
gave a particular check, it is no explana- 
tion for him to say, “I do not know.” It 
is his duty to be able to say for what 
purpose the money was used, and to pre- 
sent vouchers for it. In re Allard Guard- 
ianship, 49 Mont. 219, 227, 229, 141 Pae. 
661. . 


The allowance of attorney’s fees on final 
settlement of a guardian’s account is in 
the court’s discretion, and its action will 
not be disturbed in the absence of a clear 
abuse thereof. In re Allard Guardianship, 
49 Mont. 219, 229, 141 Pac. 661. 


631 


10424-10427] 


The district court has jurisdiction; under 
this section, over the subject-matter of the 
account of a guardian, and may decree a 
settlement; and its decree is not void be- 
cause of the fact that the court erroneous- 
ly determined matters foreign to what 
was then before it; but, after exercising 
its jurisdiction by rendering such decree, 
it is without power, of its own motion, to 
set that decree aside. State ex rel. Mc- 
Hatton v. District Court, 55 Mont. 324, 
328, 176 Pac. 608. See, also, State ex rel. 


GUARDIAN AND WARD. 


[Part IV 


Smith v. District Court, 55 Mont. 602, 606, 
179Pac. 831, 

The decree of settlement by a guardian 
may, upon proper application by a party 
vested with an interest in the ward’s es- 
tate, be subjected to amendment. State 
ex rel. McHatton v. District Court, 55 
Mont. 324, 328, 176 Pac. 608. 


Settlement between guardian and ward 
out of court, see note in L. R. A. 1916H, 
863. 


10424. Allowance of accounts of joint guardians. When an account 
is rendered by two or more joint guardians, the court or judge may, in its 
or his discretion, allow the same upon the oath of any of them. 


History: 
sec. 1775. 


Sec. 7776, Rev. C. 1907. See also history of Sec. 10417. Cal. C. Civ. Proc. 


10425. Expenses and compensation of guardians. Every guardian 


must be allowed the amount of his reasonable expenses incurred in the 
execution of his trust, and he must also have such compensation for his 
services as the court or judge in which his accounts are settled deems just 


and reasonable. 


History: 
also history of Sec. 10417. 
Proc. SeCi21:7 76. 


This section contemplates a faithful 
management of the estate by the guardian, 
and, while a mere technical breach of duty 
not resulting in injury to the ward will 


Cal. C. Civ. 


Sec. 7777, Rev. C. 1907. See 


more than thirteen years to render the 


annual account required by statute, or 
make any inventory, but mingled guard- 
ianship funds with his own, giving checks 
for large amounts of his ward’s money for 
purposes which he was unable to disclose, 
the court properly denied him compensa- 


tion for his services. In re Allard Guard- 


not ordinarily justify @ court in with: 5) ship, 49: Mont, 219)/206141 a aan 


holding compensation altogether, a flagrant 

violation of the duties of the trust will do 

so. In re Allard Guardianship, 49 Mont. What is ‘necessary expense” in connec- 

219, 225, 141 Pac. 661. tion with ward’s estate, see note in Ann. 
Where a guardian not only failed for Cas. 1918D, 921. 


10426. Mortgage or lease of ward’s real property. Whenever it 
appears to the court or judge to be for the advantage of the ward or his 
estate to raise money upon a note or notes to be secured by a mortgage 
upon all or any part of the real property of the ward, or to make a lease 
of said real property, or any part thereof, the court or judge, as often 
as occasion shall arise in the administration of any such estate, may, on a 
petition, notice, and hearing, as provided for in the following section, 
authorize, empower, and direct the guardian to mortgage or lease such 
real estate or any part thereof, and to execute a note or notes to be 
secured by such mortgage. 


History: En. Sec. 1, Ch. 48, L. 1905; re-en. Sec. 7778, Rev. C. 1907; amd. Sec. 1, 
Ch. 59, L. 1921. 


10427. Procedure to mortgage. To obtain an order to mortgage or 
lease such real estate, the proceedings to be taken and the effect thereof 
must be as follows: 

1. The guardian, or any person interested in the estate of the weed 
shall file a verified petition showing, in the case of an application to 
mortgage real property, the following matters: The particular purpose 
or purposes for which it is proposed to make the mortgage, which shall 
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be either to pay the debts, costs, and charges of maintenance, charges of 
administration, or to pay, reduce, extend, or renew some lien or mortgage 
already subsisting on said realty, or some part thereof, or for the purpose 
of benefiting or improving the real estate of the ward; a statement of such 
debts, charges, costs of administration, or liens or mortgages to be paid, 
reduced, extended, or renewed, or the purpose and advisability of improv- 
ing the real estate, as the case may be; the advantage that may accrue 
‘to the estate from raising money, the amount proposed to be raised, 
together with the general description of the property proposed to be 
mortgaged, and the names of the ward and next of kin, if any, so far as 
known to the petitioner. In the case of an application to lease, said 
petitioner shall show the advantage that may acerue to the estate from 
.giving the lease; a general description of the property proposed to be 
leased; the terms, rental, and general conditions of the proposed lease; 
and the names of the ward and next of kin so far as known to the 
petitioner. 

2. Thereafter the same procedure shall be had in all respects as 
provided in sections 10250 to 10255 of this code in all applications for 
leave to mortgage, and the same procedure shall be had as provided in 
section 10256 of this code in all applications to lease; the provisions of 
said sections 10250 to 10256 are hereby made applicable, except as herein 
otherwise provided, to procedure for the mortgaging and leasing of the 
property of wards. 


History: En. Sec. 1, Ch. 48, L. 1905; re-en. Sec. 7779, Rev. ©. 1907; amd. Sec. 2, | 
Ch. 59, L. 1921. 


CHAPTER 61. 
SALE OF PROPERTY BY GUARDIANS AND DISPOSITION OF PROCEEDS. 


Section 10428. May Sell Property in Certain Cases. 
10429. Sale of Real Estate to Be Made Upon Order of Court. 
10430. Application of Proceeds of Sales. 
10431. Investments of Proceeds of Sales. 
10432. Order for Sale—How Obtained. 
10433. Notice to Next of Kin—How Given. 
10434. Copy of Order to Be Served, Published, or Consent Filed. 
10435. Hearing of Application. 
10436. Who May Be Examined on Such Hearing. 
10437. Costs to Be Awarded, to Whom. 
- 10438. Order of Sale to Specify, What. 
10439. Bond for Selling. 
10440. . Proceedings to Conform to Certain Provisions of This Code. 
10441. Limit of Order of Sale. 
10442. Conditions of Sales of Real Estate of Minor Heirs—Bond and 
Mortgage to Be Given for Deferred Payments. 
10443. Court May Order the Investment of Money of the Ward. 


10428. May sell property in certain cases. When the income of an 
estate under guardianship is insufficient to maintain the ward and his 
family, or to maintain and educate the ward, when a minor, his guardian 
may sell his real or personal estate for that purpose, upon obtaining an 
order therefor. 


History: Sec. 7780, Rev. C. 1907. Cal. Note.—Except as otherwise noted, sec- 
C. Civ. Proc. Sec. 1777. tions 10428 to 10443 were enacted as sec- 
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tions 376 to 391, pp. 337 to 340, Laws of 
1877; re-enacted as sections 376 to 391, 
Second Division Revised Statutes 1879; 
re-enacted as sections 376 to 391, Second 


GUARDIAN AND WARD. 


[Part IV 


Division Compiled Statutes 1887; re- 
enacted as sections 3000 to 3015, Code 
of Civil Procedure 1895; re-enacted as sec- 
tions 7780 to 7795, Revised Codes 1907. 


10429. Sale of real estate to be made upon order of court. When it 
appears to the satisfaction of the court or judge, upon the petition of the 
guardian, that for the benefit of his ward his real estate, or some part 
thereof, should be sold, or his ward being an insane married woman, and 
it is necessary for all the parties interested that her dower right be sold, 


and the proceeds thereof put out at interest, or invested in some productive: 


stock, or in the improvement or security of any other real estate of the 
ward, his or her guardian may sell the same for such purpose, upon 
obtaining an order therefor. 


History: See note to Sec. 10428; amd. Cited or applied as section 377, Second 
Sec. 3001, C. Civ. Proc. 1895; re-en. Sec. Division Compiled Statutes 1887, in 
7781, Rev. C. 1907. Cal. C. Civ. Proc. Sec. Hughes v. Goodale, 26 Mont. 93, 101, 66 
1778. Pac. 702, 91 Am. St. Rep. 410. 


10430. Application of proceeds of sales. If the estate be sold for the 
purposes mentioned in this chapter, the guardian must apply the proceeds 
of the sale to such purposes, as far as necessary, and put out the residue, 
if any, on interest, or invest it in the best manner in his power, until the 


capital is wanted for the maintenance of the ward and his family, or the 


education of his children, or for the education of the ward when a minor, 
in which case the capital may be used for that purpose, as far as may 
be necessary, in like manner as if it had been personal estate of the ward. 


History: Sec. 7782, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1779. 


10431. Investments of proceeds of sales. If the estate be sold for the 
purpose of putting out or investing the proceeds, the guardian must make 
the investment according to his best judgment, or in pursuance of any 
order that may be made by the court or judge. 7: 


History: Sec. 7783, Rev. C. 1907. See Cited or applied as section 7783, Revised 
also history of Sec. 10428. Cal. C. Civ. Codes, in In re Allard Guardianship, 49 
Proc. Sec. 1780. Mont. 219, 223, 141 Pac. 661. 


10432. Order for sale—How obtained. To obtain an order of such sale, 
the guardian must present to the district court or judge of the. county 
in which he was appointed guardian, a verified petition therefor, setting 
forth the condition of the estate of his ward, and the facts and circum- 
stances on which the petition is founded, tending to show the necessity 
or expediency of a sale. 


History: Sec. 7784, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1781. 


10433. Notice to next of kin—How given. If it appears to the court 
or judge from the petition, that it is necessary, or would be beneficial to 
the ward, that the real estate, or some part of it, should be sold, or that 
the real and personal estate should be sold, the court or judge must there- 
upon make an order directing the next of kin of the ward, and all persons 
interested in the estate, to appear before the court, at a time and place 
therein specified, not less than four nor more than eight weeks from the 
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time of making such order, to show cause why an order should not be 
granted for the sale of such estate. If it appear that it is necessary, or 
would be beneficial to the ward, to sell the personal estate, or some part 
of it, the court or judge must order the sale to be made. 


Related section: 10374. Notice of application to sell ward’s 
_ History: Sec. 7785, Rev. C. 1907. See property as affecting validity of sale, see 
also history of Sec. 10428. Cal. C. Civ. notes in 120 A. S. R. 148; 8 L. R. A. 
Proc. Sec. 1782. (N. 8.) 1215. 


10434, Copy or order to be served, published, or consent filed. A copy 
of the order must be personally served on the next of kin of the ward, and 
on all persons interested in the estate, at least fourteen days before the 
hearing of the petition, or must be published at least once a week for 
three successive weeks in a newspaper printed in the county, or if there 
be none printed in the county, then in such newspaper as may be specified 
by the court or judge in the order. If written consent to making the 
order of sale is subscribed by all persons interested therein, and the next 
of kin, notice need not be served or published. 


History: Sec. 7786, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1783. 


10435. Hearing of application. The court or judge, at the time and 
place appointed in the order, or such other time to which the hearing is 
postponed, upon proof of the service or publication of the order, must 
hear and examine the proofs and allegations of the petitioner, and of next’ 
of kin, and of all other persons interested in the estate who oppose the 
application. 


History: Sec. 7787, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1784. 


10436. Who may be examined on such hearing. On hearing, the 
guardian may be examined on oath, and witnesses may be produced and 
examined by either party, and process to compel their attendance and 
_testimony may be issued by the court or judge, in the same manner and 
with like effect as in other cases provided for in sections 10018 to 10464 
of this code. 


History: Sec. 7788, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1785. 


10437. Costs to be awarded, to whom. If any person appears and 
objects to the granting of any order prayed for under the provisions of 
this chapter, and it appears to the court or judge that either the petition 
or the objection thereto is sustained, the court or judge may, in granting 
or refusing the order, award the costs to the party prevailing, and enforce 
the payment thereof. 


History: Sec. 7789, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1786. 


10438. Order of sale to specify, what. If, after a full examination, 
it appears necessary, or for the benefit of the ward, that his real estate, 
or some part of it, should be sold, the court or judge may grant an order 
therefor, specifying therein the causes or reasons why the sale is necessary 
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or beneficial, and may, if the same has been prayed for in the petition, 
order such sale to be made either at public or private sale. 


History: Sec. 7790, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1787. 


10439. Bond for selling. Every guardian authorized to sell real estate 
must, before the sale, give bond to the ward, with sufficient sureties, to be 
approved by the court or judge, with condition to sell the same in the 


manner, and to account for the proceeds of the sale as provided for in this 


chapter, and in sections 10195 to 10256 of this code. 


History: Sec. 7791, Rev. C. 1907. See 
also history of Sec. 10428. Cal. C. Civ. 
Proc. Sec. 1788. 


Upon a misappropriation of funds by 
the guardian of a minor realized from the 
sale of real estate, the sureties on the bond 
are liable therefor, though the condition 
of the bond is that prescribed by section 
10408. Botkin v. Kleinschmidt, 21 Mont. 
1, 52 Pac. 563, 69 Am. St. Rep. 641. 


A sale by a guardian duly appointed and 
qualified, but who omitted to give the 
special bond required by this section, was 
not void. Hughes v. Goodale, 26 Mont. 
93, 95, 66 Pac. 702, 91 Am. St. Rep. 410. 


Failure of guardian to give bond on sale 
of ward’s land as affecting validity of sale, 
see notes in Ann. Cas. 1913D, 190; Ann. 
Cas. 1917A, 888. 


10440. Proceedings to conform to certain provisions of code. All the 
proceedings under the petition of guardians for sales of property of their 
wards, giving notice, and the hearing of such petitions, granting or refus- 
ing the order of sale, directing the sale to be made at public or private 
sale, reselling the same property, return of sale, and application for con- 
firmation thereof, notice and hearing of such appleation, making orders 
rejecting or confirming sales and reports of sales, ordering and making 
conveyances of property sold, accounting and the settlement of accounts, 
must be had and made as required by the provisions of sections 10018 to 
10464 concerning the estates of decedents, unless otherwise specially pro- 
vided in this chapter. 


History: Sec. 7792, Rev. C. 1907. See 
also history of Sec.. 10428. Cal. C. Civ. 
Proc. Sec. 1789. 


Cited or applied as section 388, Second 
Division Compiled Statutes 1887, in 
Hughes v. Goodale, 26 Mont. 93, 95, 66 Pac. 
702, 91 Am. St. Rep. 410. 


10441. Limit of order of sale. No order of sale, granted in pursuance 
of this chapter, continues in force more than one year after granting the 
same, without a sale being had. 


History: Sec. 7793, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1790. 


10442. Conditions of sales of real estate of minor heirs—Bond and 
mortgage to be given for deferred payments. All sales of real estate of 
wards must be for cash, or for part cash and part deferred payments, the 
credit in no case to exceed three years from date of sale, as in the dis- 
eretion of the court or judge is most beneficial to the ward. Guardians 
making sales must demand and receive from the purchasers, in case of 
deferred payments, notes and a mortgage on the real estate sold, with such 
additional security as the court or judge deems necessary and sufficient to 
secure the prompt payment of the amounts so deferred, and the interest 
thereon. 


History: 


Sec. 7794, Rev. C. 1907. See also history of Sec. 10428. Cal. C. Civ. Proc. 
Sec. 1791. 
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10443. Court may order the investment of money of the ward. The 
court, on the application of a guardian, or any person interested in the 
estate of any ward, after such notice to persons interested therein as the 
court or judge shall direct, may authorize and require the guardian to 
invest the proceeds of sales, and any other of his ward’s money in his 
hands, in real estate, or in any other manner most to the interest of all 
concerned therein, and the court or judge may make such other orders, 
and give such directions, as are needful for the management, investment, 
and disposition of the estate and effects, as circumstances require. 


History: Sec. 7795, Rev. C. 1907. See Cited or applied as section 7795, Revised 
also history of Sec. 10428. Cal. C. Civ. Codes, in In re Allard Guardianship, 49 
Proc. Sec. 1792. Mont. 219, 223, 141 Pac. 661. 


CHAPTER 62. 
NONRESIDENT GUARDIANS AND WARDS. 


Section 10444. Guardians of Nonresident Persons. 
10445. Powers and Duties of Guardians Appointed Under Preceding 
Section. 
10446. Such Guardians to Give Bond. 
10447. To What Guardianship Shall Extend. 
10448. Removal or Sale of Nonresident Ward’s Property. 
10449. Proceedings on Such Removal. 
10450. Appraisement and Sale of Property. 
10451. Report of Sale. 
10452. Order of Confirmation. 
10453. Power of Attorney. 
10454. Discharge of Person in Possession. 


10444, Guardians of nonresident persons. When a person liable to be 
put under guardianship, according to the provisions of sections 10401 to 
10464 of this code, resides without this state and has estate therein, any 
friend of such person, or any one interested in his estate, in expectancy or 
otherwise, may apply to the district court of any county in which there is 
any estate of such absent person, for the appointment of a guardian, and 
if, after notice given to all interested, in such manner as such court or 
judge orders, by publication or otherwise, and a full hearing and examina- 
tion, it appears proper, a guardian for such absent person may be 
appointed. 


History: Sec. 7796, Rev. C. 1907. Cal. enacted as sections 392 to 395, Second Di- 
©. Civ. Proc. Sec. 1793. vision Compiled Statutes 1887; re-enacted 


Note.—Sections 10444 to 10447 were en- 8 sections 3030 to 3033, Code of Civil 
acted as sections 392 to 395, p. 341, Laws Procedure 1895; re-enacted as_ sections 
of 1877; re-enacted as sections 392 to 395, 7796 to 7799, Revised Codes 1907. 
Second Division Revised Statutes 1879; re- 


10445. Powers and duties of guardians appointed under preceding 
section. Every guardian, appointed under the preceding section, has the 
same powers and performs the same duties, with respect to the estate of 
the ward found within this state, and with respect to the person of the 
ward, if he shall come to reside therein, as are prescribed with respect to 
any other guardian appointed under this chapter. 


History: Sec. 7797, Rev. C. 1907. See also history of Sec. 10444. Cal. C. Civ. Proc. 
Sec. 1794. 
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10446. Such guardians to give bond. Every guardian must give bond 
to the ward, in the manner and with the like conditions as herembefore 
provided for other guardians, except that the provisions respecting the 
inventory, the disposal of the estate and effects, and the account to be 
rendered by the guardian, must be confined to such estate and effects as 
come to his hands in this state. 


History: Sec. 7798, Rev. C. 1907. See also history of Sec. 10444. Cal. C. Civ. Proc. 
Sec. 1795. 


10447. To what guardianship shall extend. The guardianship which 
is first lawfully granted of any person residing without this state extends 
to all the estate of the ward within this state, and excludes the jurisdiction 
of the district court of every other county. 


History: Sec. 7799, Rev. C. 1907. See also history of Sec. 10444. Cal, C. Civ. Proc. 
Sec. 1796. 


10448. Removal or sale of nonresident ward’s property. When the 
guardian and ward are both nonresidents, and the ward is the owner of or 
entitled to property in this state, which may be removed to another state 
or territory or foreign country or sold, without conflict with any restriction 
or limitation thereupon, and without injuring the right of the ward thereto, 
such property may be removed to the state or territory or foreign country 
of the residence of the ward, or sold, and the proceeds of the sale thereof 
removed to sueh state or territory or foreign country, upon application to 
the district judge of the county in which the estate of the ward, or the 
principal part thereof, is situated. 


History: En. Sec. 396, p. 342, L. 1877; Nonresident minors and proceedings to 
re-en. Sec. 396, 2nd Div. Rev. Stat. 1879; transmit their property to foreign guard- 
amd. Sec. 396, 2nd Div. Comp. Stat 1887; ians, see note in 95 Am. Dec. 666. 
re-en. Sec. 3034, C. Civ. Proc. 1895; re-en. 

Sec. 7800, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1797. 


10449. Proceedings on such removal. The application must be made 
upon ten days’ notice to the resident executor, administrator, or guardian, 
if there be such, otherwise without notice, and upon such application the 
nonresident guardian must produce and file a certificate, under the hand 
of the clerk or judge and seal of the court from which his appointment 
was derived, showing: | 

1. A transcript of the record of his appointment ; 

2. That he has entered upon the discharge of his duties; 

3. That he is entitled, by the laws of the state or territory or foreign 
country of his appointment, to the possession of the estate of his ward; 
or, must produce and file a certificate, under the hand of the clerk or judge 
and seal of the court having jurisdiction in the state or territory or foreign 
country of his residence, of the estate of persons under guardianship, or of 
the highest court of such state or territory or foreign country, showing 
that, by the laws of such state or territory or foreign country, the appli- 
eant is entitled to the custody of the estate of his ward, without the 
appointment of any court. The said application shall also contain a descrip- 
tion of the property of such ward, together with an estimate of its value, 
Upon such application, unless good cause to the contrary is shown, the 
judge must make aft order granting such guardian leave to take and 
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remove the property of his ward to the state or territory or foreign 
country of his residence, or to sell the same, as may be requested or prayed 
for in said application, which order shall be authority to such guardian 
-to sue for and receive the property therein described in his own name, for 
~ the use and benefit of his ward. 


History: En. Sec. 397, p. 342, L. 1887; re-en. Sec. 3035, C. Civ. Proc. 1895; re-en. - 
re-en. Sec. 397, 2nd Div. Rev. Stat. 1879; Sec. 7801, Rev. C. 1907. Cal. C. Civ. Proc. 
amd. Sec. 397, 2nd Div. Comp. Stat. 1887; Sec. 1798. 


10450. Appraisement and sale of property. Property authorized to be 
sold under the provisions of the preceding section may be sold at public 
or private sale, with or without notice, as the order of the district court 
may direct, and upon such terms as such order may prescribe, but before 
any sale thereunder, the property must be appraised by three appraisers 
to be appointed by the judge granting such order, either before or after 
the issuance of the order of sale, and the property must not be sold for less 
than ninety per cent. of the appraised value thereof. 


History: En. Sec. 397, 2nd Div. Comp. Stat. 1887; re-en. Sec. 3036, C. Civ. Proc. 
1895; re-en. Sec. 7802, Rev. C. 1907. 


10451. Report of sale. Upon making the sale of such property, or any 
part thereof, the guardian shall make a report thereof to the judge, show- 
ing the person or persons to whom, and the price or prices for which, the 
said property, or any part thereof, was sold. Thereupon the judge shall 
proceed to hear such report, and if the sale appears to have been fairly 
conducted, and the price or prices obtained appear to be the reasonable 
market value of the property sold, the judge shall make an order confirm- 
ing such sale or sales, and directing a proper deed or deeds of real prop- 
erty, or a proper bill of sale or other transfer, conveying the property 
sold to the purchaser or purchasers. 


History: En. Sec. 397, 2nd Div. Comp. Stat. 1887; re-en. Sec. 3037, C. Civ. Proc. 
1895; re-en. Sec. 7803, Rev. C. 1907. 


10452. Order of confirmation. A certified copy of each order confirm- 
ing the sale of real property must be recorded in the office of the county 
elerk of the county where such real property is situated. The guardian 
shall make and deliver to the purchaser or purchasers the deed or other 
conveyance authorized by the said order, and in conformity thereto, and 
thereupon all right, title, interest, and gstate of such ward shall be fully 
vested in such purchaser or purchasers. 


History: En. Sec. 397, 2nd Div. Comp. Stat. 1887; re-en. Sec. 3038, C. Civ. Proc. 
1895; re-en. Sec. 7804, Rev. C. 1907. 


10453. Power of attorney. Any guardian mentioned in this and the 
preceding section may, by power of attorney, executed and acknowledged 
in the manner provided by law for the execution and acknowledgment of 
conveyances of real property, empower and authorize any person capable 
in law of executing a power of attorney for the sale of real estate, as 
attorney in fact, to do any and all of the things that the guardian himself 
might otherwise do, and in such case the acts and proceedings of such 
attorney in fact have the same force and effect as the acts and proceedings 
of such guardian. 


History: En. Sec. 397, 2nd Div. Comp. Stat. 1887; re-en. Sec. 3039, C. Civ. Proc. 
1895; re-en. Sec. 7805, Rev. C. 1907. 
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10454. Discharge of person in possession. The order mentioned in 
section 10449 is a discharge of the executor or administrator, local 
guardian, or other person in whose possession the property may be at the 
time the order is ‘made, on filing with the court the receipt therefor of the 
foreign guardian of such absent ward. 


History: En. Sec. 398, p. 342, L. 1877; re-en. Sec. 3040, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 398, 2nd Div. Comp. Stat. 1879; Sec. 7806, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 398, 2nd Div. Comp. Stat. 1887; Sec. 1799. 


CHAPTER 63. 
GENERAL AND MISCELLANEOUS PROVISIONS. 


Section 10455. Examination of Persons Suspected of Defrauding Wards or Concealing 

Property. 

10456. Removal and Resignation of Guardian, and Surrender of Estate, 

10457. Guardianship—How Terminated. 

10458. New Bond—When Required. 

10459. Guardian’s Bond to Be Filed—Action On. 

10460. Limitation of Actions on Guardian’s Bond. 

10461. Limitation of Actions for the Recovery of Property Sold. 

10462. More Than One Guardian of a Person May Be Appointed. 

10463. Power of Judge in Chambers. 

10464. Provisions Applicable to Guardians. 


10455. Examination of persons suspected of defrauding wards or con- 
cealing property. Upon complaint made to him by any guardian, ward, 
creditor, or other person interested in the estate, or having a prospective 
interest therein as heir or otherwise, against any one suspected of having 
concealed, embezzled, or conveyed away any of the money, goods, or 
effects, or any instrument in writing belonging to the ward or to his 
estate, the court or judge may cite such suspected person to appear before 
such court or judge, and may examine and proceed with him on such 
charge in the manner provided in sections 10124 to 10128 of this code 
with respect to persons suspected of and charged with concealing or 
embezzling the effects of a decedent. 


History: Sec. 7807, Rev. C. 1907. Cal. utes 1879; re-enacted as sections 399 to 
C. Civ. Proc. Sec. 1800. 405, Second Division Compiled Statutes 


Note.—Sections 10455 to 10461 were en- 1887; re-enacted as sections 3050 to 3056, 
acted as sections 399 to 405, pp. 343 and Code of Civil Procedure 1895; re-enacted 
344, Laws of 1877; re-enacted as sections 48 sections 7807 to 7813, Revised Codes 
399 to 405, Second Division Revised Sgat- 1907. 


10456. Removal and resignation of guardian, and surrender of estate. 
When a guardian, appointed either by the testator or a court or judge, 
becomes insane or otherwise incapable of discharging his trust, or unsuit- 
able therefor, or has wasted or mismanaged the estate, or failed for thirty 
days to render an account or make a return, the court or judge may, 
upon such notice to the guardian as the court or judge may require, 
remove him and compel him to surrender the estate of the ward to the 
person found to be lawfully entitled thereto. Every guardian may resign - 
when it appears proper to allow the same; and upon the resignation or | 
removal of a guardian, as herein provided, the court or judge may appoint 
another in place of the guardian who resigns or was removed. 


History: Sec. 7808, Rev. C. 1907. See Removal of guardian as matter resting 
also history of Sec. 10455. Cal. C. Civ. in discretion of court, see note in Ann. 
Proc. Sec. 1801. Cas. 1912B, 977. 


640 


Ch. 62, 63] GENERAL PROVISIONS. [10457-10461 

10457. Guardianship—How terminated. The marriage of a minor 
ward terminates the guardianship of the person of such ward, but not of 
the estate; and the guardian of an insane or other person may be dis- 
charged by the court or judge, when it appears, on the application of the 
ward, or otherwise, that the guardianship is no longer necessary. 


History: Sec. 7809, Rev. C. 1907. See also history of Sec. 10455. Cal. C. Civ. Proc. 
Sec. 1802. 


¢ 


10458. New bond—When required. The court or judge may require 
a new bond to be given by a guardian whenever such court or judge 
deems it necessary, and may discharge the existing securities from further 
liability, after due notice given as such court or judge may direct, when it 
shall appear that no injury can result therefrom to those interested in 
the estate. 

History: 

also history of Sec. 10455. 
Proc. Sec. 1803. 


Sec. 7810, Rev. C. 1907. See 
Cal. C. Civ. 


Cited or applied as section 402, Second 
Division Compiled Statutes 1887, in 
Hughes v. Goodale, 26 Mont. 93, 101, 66 
Pac. 702, 91 Am. St. Rep. 410. 


10459. Guardian’s bond to be filed—Action on. Every bond given by 
a guardian must be filed and preserved in the office of the clerk of the 
district court, and in case of a breach of condition thereof, may be 
prosecuted for the use and benefit of the ward, or of any person interested 
in the estate. 


History: Sec. 7811, Rev. C. 1907. See also history of Sec. 10455. Cal. C. Civ. Proc. 
Sec. 1804. 


10460. Limitation of actions on guardian’s bond. No action can be 
maintained against the sureties on any bond given by a guardian, unless 
it be commenced within three years from the discharge or removal of the 
guardian; but if, at the time of such discharge, the person entitled to 
bring such action is under any legal disability to sue, the action may be 
eommenced at any time within three years after such disability is removed. 


History: Sec. 7812, Rev. C. 1907. See 
also history of Sec. 10455. Cal. C. Civ. 


death until the accounting. Berkin v. 
Marsh, 18 Mont. 152, 159, 44 Pac. 528, 56 


Proc. Sec. 1805. 


The death of a ward is a discharge of 
the guardian within the meaning of this 
section. Berkin v. Marsh, 18 Mont. 152, 
159, 44 Pac. 528, 56 Am. St. Rep. 565. 

A legal disability to sue pertains to the 
person desiring to sue and not to the 
eause of action, and therefore, though a 
cause of action on a guardian’s bond may 
not accrue until after the guardian’s final 
accounting, this does not place the ad- 
ministrator of a deceased ward under a 
disability from the time of the ward’s 


Am. St. Rep. 565. 

The provision of this section, requiring 
action against the sureties on a guardian’s 
bond to be brought within three years, is 
a special statute of limitations for the 
benefit’ of the sureties, and not for the 
principal. Berkin v. Marsh, 18 Mont. 152, 
163, 44 Pac. 528, 56 Am. St. Rep. 565. 


Running of statute of limitations 
against action on guardian’s bond, see 
notes in Ann. Cas. 1916A, 170; 47 L. R. A. 
(N. 8.) 460. 


10461. Limitation of actions for the recovery of property sold. No 


action for the recovery of any estate sold by a guardian can be main- 
tained by the ward, or by any person claiming under him, unless it is 
commenced within three years next after the termination of the guardian- 
ship, or, when a legal disability to sue exists by reason of minority or 
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otherwise, at the time when the cause of action accrues, within three 
years next after the removal thereof. 


History: Sec. 7813, Rev. C. 1907. See also history of Sec. 10455. Cal. C. Civ. Proc. 
Sec. 1806. 


10462. More than one guardian of a person may be appointed. The 
court or judge, whenever necessary, may appoint more than one guardian 
of any person subject to guardianship, who must give bond and be g0% 
erned and liable in all respects as a sole guardian. 


History: En. Sec. 406, p. 344, L. 1877; amd. Sec. 3057, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 406, 2nd Div. Rev. Stat. 1879; Sec. 7814, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 406, 2nd Div. Comp. Stat. 1887; Sec. 1807. 


10463. Power of judge in chambers. All orders must be entered in 
the minutes of the court kept for probate proceedings. The provisions 
of sections 10018 to 10464 of this code relative to the estates of decedents, 
so far as they relate to the practice in the district court, apply to pro- 
ceedings under sections 10401 to 10464 of said code. 


History: En. Sec. 3058, C. Civ. Proc. 1895; re-en. Sec. 7815, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1808. 


10464. Provisions applicable to guardians. The provisions of section 
9824 are hereby declared to apply to guardians appointed by the court or 
judge, and to the bonds taken or to be taken from such guardians, and 
to the sureties on such bonds. | 


History: En. Sec. 3059, OC. Civ. Proc. 1895; re-en. Sec. 7816, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1809. 


PROTECTION OF DEPENDENT AND NEGLECTED CHILDREN, 
Chap. 64 and 65. 


Baar 64. Proceedings for the Protection of Dependent and Neglected 
Children. 
65. Financial Aid of Dependent Children (Mothers’ Pension Act). 


CHAPTER 64. 


PROCEEDINGS FOR THE PROTECTION OF DEPENDENT AND NEGLECTED 
CHILDREN. 


Section 10465. Dependent and Neglected Children—Definitions. 
10466. Jurisdiction of Courts—Jury Trial. 
10467. Applications to Courts With Reference to Dependent or Neglected 

Children. 

10468. Citation and Procedure. 
10469. -Hearing—Witnesses—Duty of County Attorney. 
10470. Commitment of Child to Orphans’ Home. 
10471. Committed Child Becomes Ward of Custodian, 
10472. Punishment of Parents. 
10473. Suspension of Sentence. 
10474. Custody of Child Upon Suspension of Sentence. 
10475. Forfeiture of Bonds Given on Suspended Sentence, 
10476. Actions on Bonds. . 
10477. Act to Be Construed Liberally. 
10478. This Act Not to Repeal Existing Laws. 
10479. Jurisdiction of Justices’ Courts. 
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_ 10465. Dependent and neglected children—Definition. For the pur- 
pose of this act, the words ‘‘dependent child’’ or ‘‘neglected child’’ shall 
mean any child of the age of sixteen years, or under that age, who is 
dependent upon the public for support, and who is destitute, homeless, 
or dependent, or who has no proper parental care or guardianship, or 
who habitually begs or receives alms, or who is found living in any house 
of ill-fame, or in any house of prostitution, or whose home, by reason of 
neglect, cruelty, or depravity on the part of its parents, guardian, or 
other person in whose care it may be, is an unfit place for such child, or 
whose environment is such as to warrant the state, in the interest of the 
child, to assume its guardianship or support. 


History: Sec. 7829, Rev. C. 1907. Cited or applied as section 7829, Revised 
Note.—Sections 10465 to 10479 were en- Codes, in Kelly v. Independent Publishing 


acted as sections 1 to 15, chapter 92, Laws 0., 45 Mont. 127, 141, 122 Pac. 735, Ann. 
of 1907, appearing as sections 7829 to Cas. 1913D, 1063, 38 Lithia (N. S.) 1160. 


7843, Revised Codes 1907. 


10466. Jurisdiction of courts—Jury trial. The district courts in the 
several counties in the state shall have original jurisdiction in all cases 
coming within the terms of this act. Im all trials under this act, any 
person interested therein may demand a jury, or the judge of his own 
motion may order a jury to try the case. Any person interested in any 
cause under this act shall have the right to appear therein and be repre- 
sented by counsel; all cases within the provisions of this act shall be 
known as ae cases.’ 

History: Sec. 7830, Rev. C. 1907. See also history of Sec. 10465. 


10467. Applications to courts with reference to dependent or neglected 
children. Any officer of the state bureau of child and animal protection, 
or any person who is a resident of the county, having knowledge of a 
child in his county who appears to be a dependent or neglected child, 
may file with the clerk of the district court a petition in writing, setting 
forth the facts which constitute the child dependent or neglected, which 
petition shall be verified by an affidavit of the petitioner. It shall be 
sufficient if the affidavit is upon information and belief. The court may, 
upon its own motion, or on the application of any person interested, 
require that such petition set forth an additional information as to the 
parentage or relatives of such child, or the cause of its dependency, as to 
the court may seem necessary and proper to the ends of justice, or the 
proper disposition of any such case; provided, however, that when any 
such child, within the provisions of this act, is in immediate or apparent 
danger of violence or serious injury, or is apt to be removed from the 
jurisdiction of the court for the purpose of evading proceedings under 
this act for its protection, any officer of the state bureau of child and 
animal protection, or any sheriff, may take immediate custody of such 
child without any process whatever; but, in any such ease, it shall be the 
duty of said officer, within forty-eight hours thereafter, to file a petition 
and proceed as herein provided for. In any such case, the court may 
provide for the temporary care and custody of such child pending the 
final hearing and disposition of such case. 

History: Sec. 7831, Rev. C. 1907. See also history of Sec. 10465. 
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10468. Citation and procedure. Upon the filing of such petition, if it 
shall appear that one or both of said parents, or guardian, if there be no 
parent, reside in said county, the judge of said court shall issue a citation 
fixing the day and time of hearing of such petition, which shall be served 
upon one or both of said parents or guardian, if any, if either can be 
found in said county, not less than two days before the time fixed for said 
hearing, requiring them to appear on said day and hour and show cause, 
if any, why said child should not be declared, by said court, to be a 
dependent or neglected child, and sent to the state orphans’ home, or 
otherwise cared for. In ease it shall appear by said petition that neither 
of said parents is living, or does not reside in said county, or in case one 
or both of said parents, or guardian, in case there be no parents, shall 
indorse on said petition a request that the child be declared to be a 
dependent child, then the citation herein provided for need not be issued, 
and the court may thereupon proceed to the examination and hearing 
provided for. It shall be the duty of the officer receiving such citation 
to use diligence to find and serve the same on one or both of said parents, 
or upon the guardian, who shall represent such child in court; and in case 
there is neither of these found, then the court shall appoint an officer of 
the bureau of child and animal protection, or some responsible taxpayer 
of said county, to represent said child in court, and the court may also 
appoint an attorney to represent said child. In ease one or both of said 
parents of such child appear in court, it shall be the duty of the district 
judge to explain to the one so appearing the effect of an order of court, 
sending their child to the state home, or declaring it to be a dependent 
ehild. In case any dependent child is taken away from its parents or 
guardian under the provisions of this act, such parent or guardian shall 
thereafter have no right over or to the custody, service, or earnings of 
said child, except upon condition, in the interest of such child, as the 
court may impose, or where, upon proper proceedings, such child may 
lawfully be restored to the parents or guardian. 

History: Sec. 7832, Rev. C. 1907. See also history of Sec. 10465. 


10469. Hearing—Witnesses—Duty of county attorney. On such hear- 
ing or examination, the child shall be brought before said court, where- 
upon it shall be the duty of said court to investigate the facts and ascer- 
tain whether said child is a dependent child, its residence, and, as far as 
possible, the whereabouts of the parents, guardian, or nearest adult rela- 
tives; when and how long the child has been maintained, in whole or in 
part, by public or private charity; the occupation of the parents, if living; 
whether they are supported by the public, or have abandoned their child; 
and to ascertain, as far as possible, if the child is found dependent, the 
cause thereof. The court may compel the attendance of witnesses upon 
such examination; and it shall be the duty of the county attorney of the 
county, when requested by the court, to appear in any such examination 
in behalf of the petitioner. It shall be the duty of the county attorney, 
upon the request of the court, or any petitioner, to file petitions and 
conduct the necessary proceedings in any case within the terms of this 
act. Any friend of the child may appear in its behalf. 

History: Sec. 7833, Rev. C. 1907. See also history of Sec. 10465. 
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10470. Commitment of child to orphans’ home. Upon the hearing of 
any such ease, if the said child shall be found to come within any of the 
provisions of section 10465, it shall be deemed a-dependent child, and an 
order may be entered committing it to the state orphans’ home; and if 
said home is unable to receive said child, or if, from any other reason, 
it shall appear to be to the best interest of said child, the court may 
make such disposition of said child as seems best for its moral and phys- 
ical welfare. 


History: Sec. 7834, Rev. C. 1907. See also history of Sec. 10465. 


10471. Committed child becomes ward of custodian. In any case 
where the court shall award any dependent child to the care and custody 
of any association or individual, in accordance with the provisions of this 
act, the child shall, unless otherwise ordered, become a ward, and be 
subject to the guardianship of the association or individual to whose care 
it is committed. Such association or individual shall, by and with the 
consent of the court, have authority to place such child in a suitable 
family home, with or without any indenture, and may, by attorney or 
agent, appear tn any court, where adoption proceedings are pending, and 
assent to its adoption. Such assent shall be sufficient to authorize the 
court to enter the proper order or decree of adoption. The guardianship 
_ provided for herein shall not include the guardianship of any estate of the 
child. Any association or individual receiving the care, custody, and 
suardianship of any such child shall be subject to visitation or inspection 
by the state bureau of child and animal protection, or any officer or person - 
appointed by the court for such purpose, and the court may, at any time, 
require from such association or person a report or reports containing 
such information or statements as to the judge may seem proper and 
necessary to be fully advised as to the care, maintenance, moral, or phys- 
ical training of the child, as well as the standing or ability of such associa- 
tion or individual to care for such child. The court may change the 
guardianship of such child, if, at any time, it is made clear to the court 
that the same is detrimental to the child, or unsatisfactory to the court. 
In providing guardianship under the terms of this act for any dependent 
child, the court may, as far as practicable, provide such guardianship as 
conforms to the religious faith of the parents of the child. If, in the 
opinion of the court, the causes of dependency of any child may be 
removed under such conditions or supervision for its care, protection, and 
maintenance as may be imposed by the court, so long as it may be for its 
best interest, the child may be permitted to remain in its own home and 
under the control of its own parents, parent, or guardian, subject to the 
jurisdiction and direction of the court, the condition imposed, and reason- 
able visitation of the officer, or person appointed by the court for that 
purpose. When necessary, and when it shall appear to the court that it is 
no longer to the interest of such child to remain with such parent, parents, 
or guardian, the court may proceed with the final disposition of the case. 

History: Sec. 7835, Rev. C. 1907. See Codes, in Kelly v. Independent Publishing 
also history of Sec. 10465. Co., 45 Mont. 127, 141, 122 Pac. 735, Ann. 


. Gas.2-191¢D,; 1063, .28. lL. B.A. (N.)8.) 
Cited or applied as section 7835, Revised 1160. 
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10472. Punishment of parents. In all cases where any child shall be 
a ‘‘dependent child’’ or a ‘‘neglected child,’’ as defined by the statutes 
of this state, or by this act, the parent or parents, guardian, or other 
person or persons responsible in law for its care, custody, maintenance, 
or support, who shall by any act cause, contribute to, or encourage such 
dependency, or who shall, by failing, refusing, or neglecting without 
legal excuse or good cause, to care for, maintain, support, guard, and 
protect, contribute to, cause, permit, the delinquency or neglect of such 
child, or who shall, by reason of failing, refusing, or neglecting to do and 
perform any of his or her or their legal duties or obligations to such 
child, cause, encourage, or contribute to the neglect or to the delinquency 
of such child, shall be guilty of a misdemeanor, and, upon trial and con- 
viction thereof, shall be fined in a sum not exceeding six hundred dollars, 
or imprisoned in the county jail for a period not exceeding nine months, 
or by both such fine and imprisonment. 

History: Sec. 7836, Rev. C. 1907. See also history of Sec. 10465. 


10473. Suspension of sentence. The court may suspend any sentence 
hereunder, or release any person sentenced under this act from custody, 
upon condition that such person shall furnish a good and: sufficient bond 
or undertaking to the state of Montana, in such penal sum, not exceeding 
two thousand dollars, as the court shall determine, conditioned for the 
payment of such amount as the court may order, not exceeding twenty- 
five dollars per month for each child, for the support, care, and main- 
tenance of such child while under the guardianship or in the custody of 
~ any individual or any public, private, or state home, institution, associa- 
tion, or orphanage to which the child may have been committed or 
entrusted under the provisions of the law of the state concerning dependent 
and neglected children. 

History: Sec. 7837, Rev. C. 1907. See also history of Sec. 10465. 


10474. Custody of child upon suspension of sentence. The court may 
also suspend any sentence imposed under this act, and may permit any 
dependent child to remain in the custody of any such person found guilty, 
upon conditions to be prescribed or imposed by the court as may seem 


most calculated to remove the cause of such dependence or neglect, and. 


while such conditions are accepted and complied with by any such person, 
such sentence may remain suspended, and such persons shall be considered 
on probation in said court. In case a bond is given as provided herein, 
the conditions prescribed by the court may be made a part of the terms 
and conditions of such bond. 

History: Sec. 7838, Rev. C. 1907. See also history of Sec. 10465. 


10475. Forfeiture of bonds given on suspended sentence. Upon the 
failure of any such person to comply with the terms and conditions of 
such bond, or of the conditions imposed by the court, such bond or the 
term of probation may be declared forfeited and terminated by the court, 
and the original sentence executed as though it had never been suspended, 
and the term of any jail sentence imposed in any such ease shall com- 
mence from the date of incarceration of any such person after the for- 
feiture of such bond or term of probation. There shall be deducted from 
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any such period of incarceration any part of such sentence which may 
have already been served. 
History: Sec. 7839, Rev. C. 1907. See also history of Sec. 10465. 


10476. Actions on bonds. It shall not be necessary to bring a separate 
suit to recover the penalty of any such bond so forfeited; but the court 
may cause a citation to issue to the surety or sureties thereon, requiring 
that he or they appear at a time named therein by the court, which time 
shall be not less than ten nor more than twenty days from the issuance 
thereof, and show cause, if any there be, why judgment should not be 
entered for the penalty of such bond, and execution issue for the amount 
thereof against the property of the surety or sureties thereon, as in civil 
eases; and, upon failure to appear.or failure to show any such sufficient 
cause, the court shall enter such judgment in behalf of the state of Mon- 
tana against such surety or sureties. Any moneys collected or paid upon 
any such execution, or in any case upon said bond, shall be turned over to 
the county treasurer of the county in which such bond is given, to be 
applhed to the care and maintenance of the child or children for whose 
dependency such conviction was had, in such manner and upon such terms 
as the district court may direct; provided, that if it shall not be neces- 
sary, In the opinion of the court, to use such fund, or any part thereof, 
for the support and maintenance of such child, the same shall be paid into 
the county treasury and become a part of the funds of such county. 

History: Sec. 7840, Rev. C. 1907. See also history of Sec. 10465. 


| 10477. Act to be construed liberally. This act shall be liberally con- 

strued, to the end that its purposes may be carried out, to-wit: That 
proper guardianship may be provided for in order that the child may be 
educated and cared for, as far as practicable, in such manner as it best 
subserves his moral and physical welfare, and, as far as practicable, in any 
proper case, that the parent, parents, or guardian of such child may be 
compelled to perform their moral or legal duties in the interest of the 
child, and in ease of failure to perform said duties, that they may be 
properly punished therefor. 

History: Sec. 7841, Rev. C. 1907. See also history of Sec. 10465. 


10478. This act not to repeal existing laws. Nothing in this act shall 
be construed to repeal any portion of sections 11017 to 11021 of the Penal 
Code of the state of Montana, or any amendments thereof; nor shall any- 
thing in this act be construed to repeal any law provided for the support 
by parents of their minor child, and nothing in said laws shall prevent 
proceedings under this act, in any proper case. 

History: Sec. 7842, Rev. C. 1907. See aiso history of Sec. 10465. 


10479. Jurisdiction of justices’ courts. Whenever the district court 
in and for any county of this state is not in session, a sworn complaint 
may be filed before any justice of the peace, or police magistrate, in 
said county, against any person for a violation of any of the provisions 
of this act, and in case any person is arrested and brought before such 
justice of the peace, or police magistrate, he shall have jurisdiction as an 
examining and committing magistrate only, and the proceedings before 
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such justice of the peace, or police magistrate, shall be such as are pre- 
seribed in sections 11773 to 11797 of the Penal Code, as far as consistent. 
with the purposes of this act; but no child held by said justice or magis- 
trate pending a hearing, or committed by him after hearing to await the 
action of the district court, shall be confined In a common jail or locked 
up, but such child shall be cared for and held in the same manner as is 
provided for the care and custody of such child or children in cases pend- 
ing before a district court, and the justice or magistrate shall be empow- 
ered to make the proper orders in such cases provided. 
History: Sec. 7843, Rev. C. 1907. See also history of Sec. 10465. 


CHAPTER 65. 


FINANCIAL -AID OF DEPENDENT CHILDREN (MOTHERS’ PENSION ACT). 


Section 10480. Allowance for Dependent Children. 
10481. Amount of Allowance. 
10482. Condition of Allowance. 
10483. Order of Court—Recording—Warrants, How Issued. 
10484. When Allowance Shall Be Made. 
10485. Allowance in Case of Conviction of Father of a Felony. 
10486. Penalty for Fraud. 
10487. New Trials and Appeals. 


10480. Allowance for dependent children. Each child under the age 
of sixteen years, whose father is dead or an inmate of some Montana state 
institution, except the Montana state prison, or who is physically or men- 
tally incapacitated, which said act of disability shall have occurred while 
he was a resident of the state of Montana, and who has, for a period of 
one year or more, failed to provide for said child, or whose father is an 
inmate of the Montana state prison and has, for a period of ninety days 
or more, failed to provide for such child, shall be entitled to such assist- 
ance which will help make it possible for such child to be cared for in his 
or her own home without being sent to some public institution, said 
financial aid to be given to the mother of said child or children as in this 
act provided. 


History: En. Sec. 1, Ch. 86, L. 1915; Mothers’ pension acts, see note in 3 
amd. Sec. 1, Ch. 83, L. 1917. A. L. BR. 1233. 


- 


10481. Amount of allowance. Each child, as provided for in the pre- 
ceding section, whose mother is financially or physically unable to sup- 
port such child, shall be allowed from the public moneys of the county in 
which the mother resides the sum of twenty dollars per month, if there is 
one child-in said family only; if there be more than one child, then the 
sum of fifteen dollars per month for the first child, and ten dollars per 
month for the second child, and five dollars per month for each addi- 
tional child, provided that the total amount paid to any one mother shall 
not exceed fifty dollars per month, said money to be paid to the mother 
of said child or children. 

History: En. Sec. 2, Ch. 86, L. 1915; amd. Sec. 2, Ch. 83, L. 1917. 


10482. Condition of allowance. The allowance herein referred to 
shall be made subject to the following conditions: 

1. The child or children for whose benefit allowance is made must. 
be living with the mother of such child or children. 
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2. The allowance shall be made only when in the absence of such 
allowance the mother is unable to properly provide and care for said 
child or children, without being required to work regularly away from 
her own home and children, provided that the mother may be at times 
absent for work with the consent of the judge of the district court, if he 
should deem it for the best interests of said child or children. 


3. The mother must, in the judgment of the court, be a proper person 
physically, mentally, and morally for the bringing up of her children. 


4. Such allowance shall, in the judgment of the court, be actually 
necessary for the support and maintenance of the child or children in the 
home. 


5. No person shall receive the benefit of this act who is not a citizen 
of the United States or who has not declared her intention to become such 
eitizen of the county in which said application is made for at least one 
year prior to the making of such application for such allowance. 


6. The provisions of this act shall not apply in the case of any child 
who has property of its own sufficient for its support. 


7. Application shall be made by the mother to the county attorney, 
whose duty it shall be to prepare and file in the district court of the 
county a petition, verified by the mother of such child or children, setting 
forth the facts above required, and in addition thereto the age and residence 
of such child or children, the residence of the mother, and the financial con- 
ditions of such mother and child, or children; that upon the filing of such 

petition the court shall designate the bureau of child and animal protection 
of the state of Montana, the county probation officer, or some other respon- 
sible resident of the county wherein the mother resides, to make a thorough 
investigation of all the facts of the case, and the court must make an order 
setting said petition for hearing before the court not less than fifteen days 
nor more than thirty days from the filing thereof, and may, in his discretion, 
require the clerk of the court to give notice of the hearing of such applica- 
tion by posting notice thereof in three conspicuous places in the county and 
by serving upon the probation officer of the county or such responsible resi- 
dent of the county appointed by the court to make an investigation of 
the facts of the case a copy of said notice, together with a copy of said 
petition, and by mailing a copy of said notice to the chairman of the 
board of county commissioners at least ten days before the date set for 
such hearing. That upon receiving said notice the probation officer of 
the county or such other responsible resident of the county appointed by 
the court to make an investigation of the facts of the case must make a 
thorough investigation of all the facts of the case and make and file with 
the court at least five days before the time set for such hearing, his find- 
ings and report thereon under oath, and must appear at the hearing of 
said application and testify in support of said findings and report if 
required. And it is hereby made the duty of the county attorney to 
appear at such hearing and conduct an investigation thereat of all the 
facts in the case, and it is also made his duty to subpoena and examine 
at said hearing any witnesses known to him whose testimony will aid or 
enlighten the court upon the facts to be investigated at such hearing. Any 
person having any knowledge of the facts may appear at said hearing 
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and be examined under oath as to such facts; and any taxpayer may 
appear at said hearing and be examined under oath as to such facts; and 
any taxpayer may appear at such hearing and file objection to the 
allowance of the application, and may be heard upon such objection at 
said hearing at the time fixed therefor in said notice, or at any time to 
which said hearing may be continued. 

8. Every person receiving an allowance under this act shall every 
month file with the clerk of the district court a report in writing, upon 
blanks to be supplied by the county, verified under oath, showing a 
detailed statement of all income of the family from whatever source for 
the preceding month, whether or not she has remarried, whether any of 
the children for whom she is receiving an allowance for support have 
died, or are not living with her, or are not being supported by her; her 
present place of residence, and the present place of residence of the 
children for whom she is receiving an allowance, whether any of such 
children have attained the age of sixteen years or have acquired prop- 
erty sufficient for their support; provided, however, that if such person 
receiving an allowance under this act lives more than five miles from 
the county seat, then said report need not be verified, but shall be suffi- 
cient if signed by the person receiving the allowance, and two witnesses. 

9. Upon the receipt of the report as required by the provisions of the 
preceding subsection, the clerk of the district court shall notify the board 
of county commissioners, who shall direct the monthly warrant to be 
drawn for the allowance, and no warrant shall be drawn until such notice 
has been received by the board of county commissioners. 

10. It shall be the duty of the court to inspect the monthly report 
required by this act, and when it shall appear from such report that the 
beneficiary is no longer entitled to the allowance, said order of allowance 
shall be revoked and set aside by the court. 

11. Any taxpayer of the county may, at any time after the filing of 
the order of allowance, file in said court a petition verified upon oath, 
setting forth facts showing that the order was fraudulently procured or 
that the conditions of allowance above named no longer exist, or that said 
report by the mother as above required has not been made, or if made, 
is false and fraudulent. If, in the opinion of the court, such petition is 
sufficient, the court shall cause a citation to issue to the mother of said 
child or children, fixing a time and place when and where she shall 
show cause why the order of allowance attacked should not be set aside. 


History: En. Sec. 3, Ch. 86, L. 1913; Ch. 198, L. 1919; amd. Sec. 1, Ch. 257, L. 
amd. Sec. 3, Ch. 83, L. 1917; amd. Sec. 1, 1921. 


10483. Order of court—Recording—Warrants, how issued. "Whenever 
the judge shall determine that the allowance under this act shall be made, 
he shall make an order in writing to that effect, which order, among other 
things, shall set out the full name of the mother, her place of residence 
by street and number where possible, the names and ages of the children 
and the amount allowed to each child, which order shall be filed with the 
clerk of the court and recorded as orders in probate proceedings are 
recorded, and upon presentation of a certified copy of such order the 
county commissioners shall direct monthly warrants to be drawn therefor, 
subject to the other provisions of this act. All warrants drawn under the 
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provisions of this act shall be drawn upon the poor fund of the county; 
provided that the aggregate amount of such warrants shall not exceed 
fifty per cent. of such fund. 


History: En. Sec. 4, Ch. 86, L. 1915; re-en. Sec. 4, Ch. 83, L. 1917; amd. Sec. 2, Ch. 
Zoi As. 2021. 


10484. When allowance shall be made. No allowance for any child 
shall continue after such child has reached the age of sixteen years. 
Whenever the mother of any child on whose account any allowance shall 
have been made, under the provisions of this act, shall marry, such allow- 
ance shall cease. 

History: En. Sec. 5, Ch. 86, L. 1915; amd. Sec. 5, Ch. 83, L. 1917. 


10485. Allowance in case of conviction of father of a felony. Be it 
further provided, that under the conditions of this act, when the father 
of the child or children applying for assistance has been convicted of a 
erime, and ordered confined to the state prison, the county in which he 
was convicted shall pay the allowance made for said child or children to 
the mother. 

History: En. Sec. 6, Ch. 86, L. 1915; re-en. Sec. 6, Ch. 83, L. 1917. 


10486. Penalty for fraud. Anyone who has fraudulently made an 
application to receive the benefits of this act, or who files a false report or 
who misrepresents the names of the applicants, or the place of residence 
or the names, ages, or necessities of the children in order to receive the 
benefit of said act, or who fraudulently aids or abets or assists any person 
or persons in making such fraudulent application, shall be guilty of a 
misdemeanor and shall be subject to a fine of not less than twenty-five 
dollars, nor more than five hundred dollars, or imprisonment in the county 
jail for not more than six months, or both. 

History: En. Sec. 7, Ch. 83, L. 1917; amd. Sec. 3, Ch. 257, L. 1921. 


10487. New trials and appeals. New trials may be had and appeals 
may be taken to the supreme court from orders granting or refusing new 
trials, making or refusing allowances, revoking or refusing to revoke the 
order of allowance, in the same manner as provided for taking appeals 
from orders in probate proceedings. 

History: En. Sec. 4, Ch, 257, L. 1921. 
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PARTY: 


EVIDENCE, Chap. 1 to 21. 


Definitions, Kinds, and Degrees of Evidence. 

General Principles of Evidence. 

Judicial Notice of Facts. 

Witnesses. 

Writings—Publie Writings. 

Writings—Private Writings. 

Material Objects Other Than Writings. 

Indirect Evidence—Inferences and Presumptions. 

Indisputable Evidence—Evidence of Agreements Not in Writ- 
ing—Conclusive and Unanswerable Evidence. 

Production of Evidencee—By Whom Produced. 

Production of Evidence—Means of Production—Subpoena. 

Production of Evidence—Manner of Production—By Affidavit, 
Deposition, and Examination. 

Affidavits. 

Depositions—How Taken Without and Within the State. 

General Rules of Examination. 

Effect of Evidence. 

Rights and Duties of Witnesses. 

Evidence in Particular Cases. 

Proceedings to Perpetuate Testimony. 

Administration of Oaths and Affirmations. 

Decision of Questions of Fact and of Law—Moneys Paid Into 
Court. 7 


CHAPTER 1. 
DEFINITIONS, KINDS, AND DEGREES OF EVIDENCE. 


Section 10488. Definition of Evidence. 


10489. Definition of Proof. 

10490. Definition of Law of Evidence. 

10491. The Degree of Certainty Required to Establish Facts. 
10492. Four Kinds of Evidence Specified. 
10493. Several Degrees of Evidence Specified. 
10494. Primary Evidence Defined. 

10495. Secondary Evidence Defined. 

10496. Direct Evidence Defined. 

10497. Indirect Evidence Defined. 

10498. Prima Facie Evidence Defined. 

10499. Partial Evidence Defined. 

10500. Satisfactory Evidence Defined. 

10501. Indispensable Evidence Defined. 

10502. Conclusive Evidence Defined. 

10503. Cumulative Evidence Defined. 

10504. Corroborative Evidence Defined. 
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10488. Definition of evidence. 


DEFINITIONS, KINDS, AND DEGREES. 


[10488-10492 


Judicial evidence is the means, sanc- 


tioned by law, of ascertaining in a judicial proceeding the truth respect- 


ing a question of fact. 


History: En. Sec. 3100, C. Civ. Proc. 
1895; re-en. Sec. 7844, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1823. 


Cited or applied as section 3100, Code 
of Civil Procedure, in Benepe-Owenhouse 
Co. v. Scheidegger, 32 Mont. 424, 429, 80 
Pac. 1024; May v. Northern Pacific Ry. 


Co., 32 Mont. 522, 536, 81 Pac. 328; as 
section 7844, Revised Codes, in Da Rin 
v. Casualty Co. of America, 41 Mont, 175, 
186, 108 Pac. 649, 137 Am. St. Rep. 709, 
27 L. R. A. (N. 8S.) 1164. 


For text treatment of “Evidence,” see 
Cal. Jur. and 10 R. C. L. 847. 


10489. Definition of proof. Proof is the effect of evidence, the estab- 


lishment of a fact by evidence. 


History: En. Sec. 3101, C. Civ. Proc. 
1895; re-en. Sec. 7845, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1824. 


10490. Definition of law of evidence. 


Cited or applied as section 3101, Code of 
Civil Procedure, in State v. McClellan, 23 
Mont. 532, 536, 59 Pac. 924, 75 Am. St. 
Rep. 558. 


The law of evidence, which is 


the subject of this part of the code, is a collection of general rules estab- 


lished by law: 


1. For declaring what is to be taken as true without proof; 

2. For declaring the presumptions of law, both those which are dis- 
putable and those which are conclusive ; 

3. For the production of legal evidence; 

4, For the exclusion of whatever is not legal, 

5. For determining, in certain cases, the value and effect of evidence. 

History: En. Sec. 3102, C. Civ. Proc. 1895; re-en. Sec. 7846, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1825. 


10491. The degree of certainty required to establish facts. 


The law 


does not require demonstration; that is, such a degree of proof as, exclud- 
ing possibility of error, produces absolute certainty, because such proof 


is rarely possible. 


Moral certainty is only required, or that degree of 


proof which produces conviction in an unprejudiced mind. 


History: En. Sec. 3103, C. Civ. Proc. 
1895; re-en. Sec. 7847, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1826. 


Moral certainty is the very highest 
grade of certainty that human testimony 
ean produce. Territory v. McAndrews, 3 
Mont. 158, 165; State v. Powers, 39 Mont. 
259, 264, 102 Pac. 583. 


The provision of this section, that moral 
certainty, or that degree of proof which 
produces conviction in an unprejudiced 
mind, is all that is required, is applicable 
to criminal causes. State v. Powers, 39 
Mont. 259, 263, 102 Pac. 583. 


10492. Four kinds of evidence specified. There are four kinds of 


evidence: 
1. The 
2. The testimony of witnesses; 
3. Writings; 


knowledge of the court; 


4. Other material objects presented to the senses. 


History: En. Sec. 3104, C. Civ. Proc. 
1895; re-en. Sec. 7848, Rev. C. 1907. Cal. 
Cc. Civ. Proc. 1827. 


Cited or applied as section 3104, Code 


of Civil Procedure, in Benepe-Owenhouse 
Co. v. Scheidegger, 32 Mont. 424, 429. 80 
Pac. 1024; May v. Northern Pacific Ry., 
32 Mont. 522, 536, 81 Pac. 328. 
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10493. Several degrees of evidence specified. There are several de- 
grees of evidence: 

1. Primary and secondary; 

2. Direct and indirect; 

3. Prima facie, partial, satisfactory, indispensable, and conclusive. 


History: En. Sec. 3105, C. Civ. Proc. 1895; re-en. Sec. 7849, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1828. 


10494, Primary evidence defined. Primary evidence is that kind of 
evidence which, under every possible circumstance, affords the greatest 
certainty of the fact in question. Thus, a written instrument is itself the best 
possible evidence of its existence and contents. 


History: En. Sec. 3106, C. Civ. Proc. Civil Procedure, in Capell v. Fagan, 30 
1895; re-en. Sec. 7850,,Rev. C. 1907. Cal. Mont. 507,511, 77 Pac. 55, 2 Ann. Cas. 
C. Civ. Proc. Sec. 1829. 37; as section 7850, Revised Codes, in 

Adams v. Stenehjem, 50 Mont. 232, 238, 

Cited or applied as section 3106, Code of 146 Pac. 469. 


10495. Secondary evidence defined. Secondary evidence is that which 
is inferior to primary. Thus, a copy of an instrument, or oral evidence 
of its contents, is secondary evidence of the instrument and contents. 


History: En. Sec. 3107, C. Civ. Proc. Cited or applied as section 3107, Code 
1895; re-en. Sec. 7851, Rev. C. 1907. Cal. of Civil Procedure, in Capell v. Fagan, 30 
C. Civ. Proc. Sec. 1830. Mont. 507, 511, 77 Pac. 55, 2 Ann. Cas. 

37. 


10496. Direct evidence defined. Direct evidence is that which proves 
the fact in dispute directly, without an inference or presumption, and 
which in itself, if true, conclusively establishes that fact. For example, 
if the fact in dispute be an agreement, the evidence of a witness who was 
present and witnessed the making of it is direct. 


History: En. Sec. 3108, C. Civ. Proc. Cited or applied as section 3108, Code of 
1895; re-en. Sec. 7852, Rev. C. 1907. Cal. Civil Procedure, in State v. Calder, 23 
C. Civ. Proc. Sec. 1831. Mont. 504, 508, 59 Pac. 903. 


10497. Indirect evidence defined. Indirect evidence is that which tends 
to establish the fact in dispute by proving another, and which, though 
true, does not of itself conclusively establish that fact, but which affords 
an inference or presumption of its existence. For example, a witness 
proves an admission of the party to the fact in dispute. This proves a 
fact from which the fact in dispute is inferred. 


History: En. Sec. 3109, C. Civ. Proc. Cited or applied as section 3109, Code of 
1895; re-en. Sec. 7853, Rev. C. 1907. Cal. Civil Procedure, in State v. Fisher, 23 
C. Civ. Proc. Sec, 1832. Mont. 540, 544, 59 Pac. 919. 


10498. Prima facie evidence defined. Prima facie evidence is that 
which suffices for the proof of a particular fact, until contradicted and 
overcome by other evidence. For example, the certificate of a recording 
officer is prima facie evidence of a record, but it may afterward be 
rejected upon proof that there is no such record. 


History: En. Sec. 3110, C. Civ. Proc. Cited or applied as section 7854, Re- 
1895; re-en. Sec. 7854, Rev. C. 1907. Cal. vised Codes, in State v. Nielsen, 57 Mont. 
C. Civ. Proc. Sec. 1833. 137, 187: Pac. 639. 


10499. Partial evidence defined. Partial evidence is that which goes 
to establish a detached fact, in a series tending to the fact in dispute. It 
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may be received, subject to be rejected as incompetent, unless connected 
with the fact in dispute by proof of other facts. For example, on an issue 
of title to real property, evidence of the continued possession of a remote 
occupant is partial evidence, for it is of a detached fact, which may or 
may not afterward be connected with the fact in dispute. 


History: En. Sec. 3111, C. Civ. Proc. 1895; re-en. Sec. 7855, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1834. 


* 10500. Satisfactory evidence defined. The evidence is deemed satis- 
factory which ordinarily produces moral certainty or conviction in an 
unprejudiced mind. -Such evidence alone will justify a verdict. Evidence 
less than this is denominated slight evidence. 


History: En. Sec. 3112, C. Civ. Proc. 
1895; re-en. Sec. 7856, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1835. 


Where, in a civil action, circumstantial 


the rule requiring proof beyond a reason- 
able doubt being applicable to criminal 
causes only. Gilmore v. Ostronich, 48 
Mont. 305, 308, 137 Pac. 378. 


evidence solely is relied on by plaintiff to 
prove an issue of fact, it is sufficient to 
sustain the verdict or decision if it pro- 
duces moral certainty in an unprejudiced 
mind as to the truth of his theory, to the 
exclusion of any theory opposed thereto; 


The solution of any issue in a civil case 
may rest entirely upon circumstantial evi- 
dence. All that is required is that the 
evidence shall produce moral certainty in 
an unprejudiced mind. Gilmore v. Ostron- 
ich, 48 Mont. 305, 308, 137 Pac. 378. 


10501. Indispensable evidence defined. Indispensable evidence is that 
without which a particular fact cannot be proved. 


History: En. Sec. 3113, C. Civ. Proc. 1895; re-en. Sec. 7857, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1836. 


10502. Conclusive evidence defined. Conclusive evidence or unanswer- 
able evidence is that which the law does not permit to be contradicted. 
For example, the record of a court of competent jurisdiction cannot be 
contradicted by the parties to it. 


History: En. Sec. 3114, C. Civ. Proc. 1895; re-en. Sec. 7858, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1837. 


10503. Cumulative evidence defined. Cumulative evidence is addi- 
tional evidence of the same character to the same point. 


History: En. Sec. 3115, C. Civ. Proc. 1895; re-en. Sec. 7859, Rev. C. 1907. Cal. CO. 
Civ. Proc. Sec. 1838. 


10504. Corroborative evidence defined. Corroborative evidence is 
additional evidence of a different character to the same point. 


History: En. Sec. 3116, C. Civ. Proc. 1895; re-en. Sec. 7860, Rev. C. 1907. 
Civ. Proc. Sec. 1839. 


Cal. C. 


CHAPTER 2. 
GENERAL PRINCIPLES OF EVIDENCE. 


Section 10505. One Witness Sufficient to Prove a Fact. 


10506. Testimony Confined to Personal Knowledge. 

10507. Testimony to Be in Presence of Persons Affected. 
10508. Witness Presumed to Speak the Truth. 

10509. One Person Not Affected by Acts of Another. 
10510. Declarations of Predecessor in Title Evidence. 
10511. Declarations Which Are a Part of the Transaction, 
10512. Evidence Relative to Third Person. 

10513. Declaration of Decedent Evidence of Pedigree. 
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10514. Declaration of Decedent Evidence Against His Successor in Interest. 
10515. When Part of the Transaction Proved, the Whole Is Admissible. 
10516. Contents of Writing—How Proved. 

10517. An Agreement Reduced to Writing Deemed the Whole. 

10518. Construction of Language Relates to Place Where Used. 

10519. Construction of Statutes and Instruments—General Rule. 

10520. The Intention of the Legislature or Parties. 

10521. The Circumstances to Be Considered. 

10522. Terms to Be Construed in Their General Acceptation. 

10523. Written Words Control Those Printed in Blank Form. 


10524. Persons Skilled May Testify to Decipher Characters. 


10525. Of Two Constructions, Which Preferred. 


10526. Writings—How Construed. 


10527. Construction in Favor of Natural Right Preferred. 
10528. Material Allegations Only to Be Proved. 

10529. Evidence Confined to Material Allegations. 

10530. Affirmative Only Can Be Proved. 

10531. Facts Which May Be Proved on Trial. 


10505. One witness sufficient to prove a fact. The direct evidence of 
one witness who is entitled to full credit is sufficient for proof of any fact, 


except perjury and treason. 


History: Sec. 7861, Rev. C. 1907. Cal. 
C. Civ. Proc. 1844. 


Note.—Sections 10505 to 10531 were en- 
acted as sections 598 to 624, pp. 195 to 
201, Laws of 1877; re-enacted as sections 
598 to 624, First Division Revised Stat- 
utes 1879; re-enacted as sections 616 to 
642, First Division Compiled Statutes 1887; 
re-enacted as sections 3120 to 3146, Code 
of Civil Procedure 1895; re-enacted as sec- 
tions 7861 to 7887, Revised Codes 1907. 


Upon .a trial for perjury, an instruction 
that “the direct evidence of one witness 
alone is not sufficient to convict of the 
erime of perjury, unless corroborated by 
other facts and circumstances proved on 
the trial,” is not error under this section. 
State v. Gibbs, 10 Mont. 213, 219, 25 Pace. 
289, 10 L. R. A. 749. 

The uncorroborated einenee of the pros- 
ecutrix is sufficient to sustain a conviction 
of statutory rape. The rule requiring a 
prosecutrix raped by force to make im- 
mediate outcry or disclosure, or stand dis- 
credited on the trial, has no application 
to a prosecution for the rape of a female 
under the age of consent. State v. Peres, 
27 Mont. 358, 363, 71 Pac. 162. See, also, 
State v. Gaimos, 53 Mont. 118, 126, 162 
Pace. 596. 


10506. Testimony confined to personal knowledge. 


In order for the direct evidence of one 
witness to be sufficient to prove a fact, he 
must be one who is entitled to full credit. 
Bowen v. Webb, 37 Mont. 479, 484, 97 
Pac. 839. 

In a prosecution for statutory rape, the 
evidence of the prosecutrix, if believed by 
the jury, is sufficient to sustain a convic- 
tion of the crime charged. State v. Vinn, 
50 Mont. 27, 39, 144 Pac. 773. See, also, 
State v. Gaimos, 53 Mont. 118, 126, 162 
Pac. 596. 


A preponderance of the evidence may 
be established by the testimony of a single 
witness as against a greater number of 
witnesses who testify to the contrary. 
Parchen v, Chessman, 53 Mont. 430, 434, 
164 Pace. 531. 


Refusal of an instruction to the effect 
that the uncorroborated testimony of a 
witness is insufficient in law to prove a 
fact was proper. Williams v. Thomas, 58 
Mont. 576, 581, 194 Pac. 500. 


Cited or applied as section 3120, Code 
of Civil Procedure, in Farleigh v. Kelley, 
28 Mont. 421, 432, 72 Pac. 756, 63 L. R. A. 
319; as section 7861, Revised Codes, in 
Lizott v. Big Blackfoot Milling Co., 48 
Mont. 171, 173, 136 Pac. 46; State v. Niel- 
sen, 57 Mont. 137, 143, 187 Pac. 639. 


A witness can 


testify to those facts only which he knows of his own knowledge; that is, 
which are derived from his own perceptions, except in those few express 
cases in which his opinions or inferences, or the declarations of others, 


are admissible. 


History: Sec. 7862, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1845. 


As to nonexpert witnesses, the general 
principles of evidence require them to tes- 
tify as to facts within their own knowl- 


edge, and not to opinions, inferences, and 
conclusions from existing facts. Watson 
v. Colusa-Parrot M. & §S. Co., 31 Mont. 
513, 522, 79 Pac. 14. 

Gensrally speaking, a witness is limited 
to the statement of such facts as are made 
known to him through his own senses. 
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This is the meaning of this section. While 
personal identification is most commonly 
made by one who has seen the person iden- 
_ tified, that means is not exclusive. One 
may be identified by his voice. State v. 
Vanella, 40 Mont. 326, 338, 106 Pac. 364, 
20 Ann. Cas. 398. 

Testimony is not hearsay where the 
witness can answer every question of his 
own knowledge, and the value of the tes- 
timony given does not depend in any de- 
gree upon the veracity or competency of 
any other person. State v. Crean, 43 Mont. 
47, 59, 114 Pac. 603, Ann. Cas. 19120, 424. 

However objectionable testimony may 
be, if it is not objected to as hearsay, 
when it is clearly not so, the objection 
must be passed upon as made, both by the 
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trial court and on review. State v. Crean, 
43 Mont. 47, 60, 114 Pac. 603, Ann. Cas. 
1912C, 424. 

Books of account, kept in the usual 
course of business and to which entries 
were transferred within a reasonable time 
after they were made, are admissible 
under an exception the basis of which is 
the impossibility of obtaining the con- 
firmatory testimony. Smith v. Sullivan, 
58 Mont. 77, 82, 190 Pac. 288. 

Cited or applied as section 3121, Code 
of Civil Procedure, in Erbes v. Smith, 35 
Mont. 38, 50, 88 Pac. 568; as section 7862, 
Revised Codes, in McIntyre v. Northern 
Pacific Ry. Co., 56 Mont. 43, 51, 180 Pac. 
971. 


10507. Testimony to be in presence of persons affected. A witness can 
be heard only upon oath or affirmation, and upon a trial. he can be heard 
only in the presence and subject to the examination of all the parties, if 


they choose to attend and examine. 


History: Sec. 7863, Rev. C. 1907. See also history of Sec. 10505. Cal. C. Civ. Proc. 


Sec. 1846. 


10508. Witness presumed to speak the truth. A witness is presumed 


to speak the truth. This presumption, however, may be repelled by the 
manner in which he testifies, by the character of his testimony, or by 
evidence affecting his character for truth, honesty, or integrity, or his 
motives, or by contradictory evidence; and the jury are the exclusive 


judges of his credibility. 

History: Sec. 7864, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1847. 


Error in refusing to permit cross-exam- 
ination of plaintiff’s witness to the extent 
of his admitted interest in the suit is not 
ground for reversal, where other evidence 
shows that, for purposes of collection, the 
witness had assigned to plaintiffs his ac- 
count against defendants, which consti- 
tuted one of the causes of action, it being 
thus apparent that the jury clearly under- 
stood the extent of his interest, and was 
thereby enabled to weigh properly his 
credibility. Hefferlin v. Karlman, 30 
Mont. 348, 350, 76 Pac. 757. 

An error in refusing an instruction that 
the jury should consider particular mat- 


ters in weighing testimony of witnesses, 
is not cured by submitting the language 
of this section, supplemented by the words 
that they were at liberty to disregard the 
testimony of any witness who had wil- 
fully and deliberately testified falsely to 
any material matter, unless corroborated. 
State v. Beesskove, 34 Mont. 41, 54, 85 
Pac? 376. 

Cited or applied as section 619, First 
Division Compiled Statutes 1887, in State 
v. Tipton, 15 Mont, 74, 38 Pac. 222; as 
section 3123, Code of Civil Procedure, in 
State v. Fuller, 34 Mont. 12, 28, 85 Pac. 
369, 9 Ann. Cas. 648, 8 L. R. A. (N. S.) 
762; as section 7864, Revised Codes, in 
White v. Chicago, Milwaukee & Puget 
Sound Ry. Co., 49 Mont. 419, 427, 143 
Pac, 561, 


10509. One person not affected by acts of another. The rights of a 
party cannot be prejudiced by the declaration, act, or omission of another, 
except by virtue of a particular relation between them; therefore, proceed- 
ings against one cannot affect another. 


Related section: 10900. 
History: 


Sec. 7865, Rev. C. 1907. See 


also history of Sec. 10505. 
Proc. Sec. 1848. 


Cal. C. Civ. 


10510. Declarations of predecessor in title evidence. Where, how- 
ever, one derives title to real property from another, the declaration, act, 


Code Civ. Proc.—42 
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or omission of the latter, while holding the title, in relation to the prop- 


erty, is evidence against the former. 


History: Sec. 7866, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1849. 


Where, in an action involving the prior- 
ity of appropriations of certain water 
rights, plaintiffs contended that the ap- 
propriation made by their predecessor in 
interest was made in July of a certain 
year, and the court found that the appro- 
priation was made in October of that year, 
evidence of declarations made by plain- 
tiffs’ predecessor in interest, tending to 
show that in August of the year in ques- 
tion they had made no appropriation, was 
admissible under this section notwithstand- 
ing said finding. Phillips v. Coburn, 28 
Mont. 45, 50, 72 Pac. 291. 

In the absence of any offer of proof 
concerning what the defendant in an ac- 
tion for waste intended to show by a 
question to a witness, as to what the 
plaintiff’s husband had said to him in re- 
lation :‘to his or her interest in the land, 
the appellate court is not in a position to 
say from the mere reading of the question 
that its answer was erroneously excluded. 
Erbes v. Smith, 35 Mont. 38, 50, 88 Pac. 
568. 

In a suit to have the executor and heirs 
of the plaintiff’s co-owners in a mining 
claim declared trustees for his benefit, 
declarations made by the decedent, after 
issuance of patent, that the plaintiff was 


still the owner of an interest in the claim, 
when in fact his name had been omitted 
from the patent, and evidence that the de- 
cedent at one time joined with the plain- 
tiff in a lease of the property, are admis- 
sible in evidence. Delmoe v. Long, 35 
Mont. 139, 154, 88 Pac. 778. 

This section is but declaratory of the 
common law. It does not add to or sub- 
tract from the rule as it existed prior to 
the adoption of the statute. Washoe Cop- 
per Co. v. Junila, 43 Mont. 178, 185, 115 
Pat. eon: ae 

One who offers in evidence the declara- 
tion of a person through whom he traces 
his title to land must show that it was 
made while the declarant was holding 
title; that he was in fact the grantor of 
the party against whom the declaration 
is offered; and that the declaration was 
against interest. Washoe Copper Co. v. 
Junila, 43 Mont. 178, 185, 115 Pac. 917. 


Declarations of former owners of land 
as evidence against their successors in 
title, see note in 134 A. S. R. 610. 

Admissibility of declarations in dispar- 
agment of title, see note in 2 Ann. Cas. 5. 


When declarations of former owner of 
chattel or chose in action admissible 
against party claiming under him, see 
notes in 42 Am. Dec. 80; Ann, Cas. 1912C, 
1210. 


10511. Declarations which are a part of the transaction. Where, also, 
the declaration, act, or omission forms part of a transaction, which is itself 
the fact in dispute, or evidence of that fact, such declaration, act, or omission 


is evidence, as part of the transaction. 


History: Sec. 7867, Rev. ©. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1850. 


Where, in an action to enforce the per- 
formance of an agreement to devise, the 
evidence tended to show that in 1885 the 
agreement was made by the deceased, in 
consideration of the plaintiff’s ‘agreement 
to live with deceased and his wife, and to 
render to them the services and affection 
of a child of her age, the acts and declara- 
tions of deceased, made after the agree- 
ment and while plaintiff was living with 
him and his wife, were part of the res 
gestae, and were admissible in evidence 
under this section. Burns v. Smith, 21 
Mont. 251, 275, 53 Pac. 742, 69 Am. St. 
Rep. 653. 

In an action against a railroad company 
for the killing of livestock, the testimony 
of a witness that the section boss showed 
him where the animal was when struck, 
and stated that after it was struck he 
killed it to end its sufferings, was not 
admissible as res gestae. Poindexter & 


Orr Live Stock Co. v. Oregon Short Line 
R. R. Co., 33 Mont. 338, 340, 83 Pac. 886. 

In an action to recover a sum of money 
for communicating to the defendant val- 


uable information about a cross-cut in a 


mine intersecting a vein of ore, and for 
which information the defendant promised 
to pay, whatever the defendant said and 
did, while engaged in one of the prelim- 
inary steps leading up to the consumma- 
tion of the contract, without the doing of 
which there would have been no contract, 
is a part of the res gestae and is compe- 
tent. McCrimmon v. Murray, 43 Mont. 
457, 471, 117 Pace. 73. 


This provision was not intended to em- 
body the statement of a rule by which, to 
determine the competency of declarations 
relative to a transaction, but to be a mere 
direction that they must be deemed com- 
petent when they are so connected with 
the main transaction as to form a part of 
it. Callahan v. Chicago, Burlington & 
Quincy Ry. Co., 47 Mont. 401, 410, 133 Pac. 
687, 47 L. R. A. (N. 8S.) 587. 
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While declarations, to be admissible as 
part of the res gestae, need not have been 
strictly contemporaneous with the main in- 
cident which gave rise to them, they must 
have been made while the mind of the 
speaker was laboring under the excite- 
ment aroused by the incident, before there 
was time to reflect and fabricate. Calla- 
han v. Chicago, Burlington & Quincy Ry. 


10512. Evidence relative to third person. 


GENERAL PRINCIPLES OF EVIDENCE. 


[10512-10515 


Co., 47 Mont. 401, 410, 133 Pac. 687, 47 
Lines UN GR: ADD: 

Cited or applied as section 3126, Code 
of Civil Procedure, in State v. Tighe, 27 
Mont..327, 337" 71. Pac 3: 


Declarations constituting 
gestae, see notes in 34 Am. 
Am. Rep. 899. 


part of res 
Rep. 479; 36 


And where the question 


in dispute between the parties is the obligation or duty of a third person, 
whatever would be the evidence for or against such person is prima facie 


evidence between the parties. 


History: Sec. 7868, Rev. C. 1907. See also history of Sec. 10505. Cal. C. Civ. Proc. 


Sec. 1851. 


10513. Declaration of decedent evidence of pedigree. 


The declara- 


tion, act, or omission of a member of a, family, who is a decedent, or out 
of the jurisdiction, is also admissible as evidence of common reputation, 
in cases where, on questions of pedigree, such reputation is admissible. 


History: Sec. 7869, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1852. 


Under this section and section 10531 in 
an action to determine the right to a de- 
cedent’s estate, the declarations and at- 
titude of persons, since deceased or out 
of the jurisdiction, are admissible to show 
the relationship of the declarants to each 
other and to others, not the decedent 


whose estate is in issue, without any prior 
showing of relationship to such last named 
decedent. In re Colbert’s Estate, 51 Mont. 
455, 469, 153 Pac. 1022. 


Admissibility of declarations of rela- 
tives of claimant on issue of his rela- 
tionship or heirship to decedent, see notes 
in L. R. A. 1915D, 215; 21 Ann. Cas. 1305; 
Ann. Cas. 1914A, 820; Ann. Cas. 1915C, 
1044. 


10514. Declaration of decedent evidence against his successor in inter- 


est. 


The declaration, act, or omission of a decedent, having sufficient 


knowledge of the subject, against his pecuniary interest, is also admissible 
as evidence to that extent against his successor in interest. 


Related section: 10535. 

History: Sec. 7870, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1853. 


Though evidence of declarations or ad- 
missions of a deceased person against his 
interest is not the most satisfactory kind 
of evidence, it is by this section made com- 
petent, and must be considered as any 
other fact by court or jury, the statements 
of the witnesses deposing to either, how- 
ever, to be accepted with caution. Roy 
v. King’s Estate, 55 Mont. 567, 572, 179 
Pac. 821. 

Where, in an action against an estate 
to recover for goods, wares, and merchan- 
dise furnished to and services performed 


for decedent in his lifetime, a declaration 
or admission, which was definitely identi- 
fied by the witness deposing to it, ac- 
knowledging the debt, was deliberately 
and understandingly made, it is evidence 
sufficient to make out a prima facie case. 
Roy v. King’s Estate, 55 Mont. 567, 572, 
179 Pace. 821. 

‘Where evidence of declarations or ad- 
missions by a decedent against his interest 
is aided by the testimony of witnesses 
who know of the dealings between plain- 
tiff and decedent, and testify from such 
knowledge as to articles furnished to and 
services performed for the latter, it is en- 
titled to added weight. Roy v. King’s 
Estate, 55 Mont. 567, 572, 179 Pac. 821. 


10515. When part of the transaction proved, the whole is admissible. 


When part of an act, declaration, conversation, or writing is given in 
evidence by one party, the whole on the same subject may be inquired 
into by the other; when a letter is read, the answer may be given; and 
when a detached act, declaration, conversation, or writing is given in 
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evidence, any other act, declaration, conversation, or writing, which is 
necessary to make it understood, may also be given in evidence. 


History: Sec. 7871, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1854. 


It is not error to allow the state to 
read in evidence to the jury the whole of 
the testimony of the prosecuting witness, 
given at the preliminary examination, 
where a portion of such testimony has 
been so read by the defense. State v. 
Jackson, 9 Mont. 508, 518, 24 Pac. 213. 

Where plaintiffs, in an action against 
the officers and directors of a corporation 
for fraudulently diverting and misappro- 
priating the corporate funds, introduced 
in evidence some insufficiently identified 
by-laws, though denying the legality of 
their adoption, the remaining by-laws were 
thereby rendered admissible on behalf of 
the defendant. McConnell v. Combinatior 
M. & M. Co., 30 Mont. 239, 263, 76 Pac. 
194, 104 Am. St. Rep. 703. 


Defendant’s witnesses having testified 
to a remark made by plaintiff soon after 
an accident, to the effect that someone 
had pushed him off a car, but that he did 
not say that a brakeman had done so, re- 
buttal testimony that he had made the 
latter statement was improperly excluded; 
it was admissible under this section, even 
though the declaration thus made by him 
was self-serving. Hulse v. Northern Pa- 
cific Ry. Co., 47 Mont. 59, 63, 130 Pace. 
415. 

Cited or applied as section 608, First Di- 
vision Revised Statutes 1879, in Territory 
v. Rehberg, 6 Mont. 467, 13 Pac. 132; as 
section 7871, Revised Codes, in Johnson 
v. Butte & Superior Copper Co., 41 Mont. 
158, 167, 108 Pac. 1057, 48 L. R. A. (N. 8.) 
938; McDonnell v. Huffine, 44 Mont. 411, 
426, 120 Pac. 792. 


10516. Contents of writing—How proved. There can be no evidence 
of the contents of a writing, other than the writing itself, except in the 


following cases: 


1. When the original has been lost or destroyed; in which ease the 
proof of loss or destruction must first be made. 

2. When the original is in the possession of the party against whom 
the evidence is offered, and he fails to produce it after reasonable notice. 

3. When the original is a record or other dccument in the custody of 


a public officer. 


4. When the original has been recorded, and a certified copy of the 
record is made evidence by this code or other statute. 

5. When the original consists of numerous accounts or other docu- 
ments, which cannot be examined in court without great loss of time, and 
the evidence sought from them is only the general result of the whole. 

In the cases mentioned in suhkdivisions 3 and 4, a copy of the original, 
or of the record, must be produced; in those mentioned in subdivisions 1 
and 2, either a copy or oral evidence of the contents. 


History: En. Sec. 364, p. 119, Bannack 
Stat.; re-en. Sec. 422, p. 220, L. 1867; 
re-en. Sec. 496, p. 136, Cod. Stat. 1871; 
amd. Sec. 609, p. 197, L. 1877; re-en. Sec. 
609, 1st Div. Rev. Stat. 1879; re-en. Sec. 
627, 1st Div. Comp. Stat. 1887; re-en. Sec. 
3131, C. Civ. Proc. 1895; re-en. Sec. 7872, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1855. 


A certified copy of a location notice is 
competent evidence without first ascer- 
taining for the absence of the original. 
McKinstry v. Clark & Cameron, 4 Mont. 
370,01) Paog.(b9; 

It is not error to admit in evidence a 
certified copy of a mining location notice 
without first accounting for the original. 
Garfield M. & M. Co. v. Hammer, 6 Mont. 
53, 64, 8 Pac. 153. 

Evidence of a parol agreement, at the 


time of the making of a promissory note, 
that in case the same was not paid at ma- 
turity subsequent payments might be ap- 
plied upon the principal first, and the in- 
terest afterward, is improper. Anderson 
v. Perkins, 10 Mont. 154, 160, 35 Pac. 92. 


In order to establish the former exist- 


ence of an instrument in writing, under — 


which plaintiff claimed, he was compelled 
to prove its execution and contents, includ- 
ing all the substantial parts of the lost 
instrument, to such an extent as to con- 
stitute a practical reproduction of the in- 
strument in all of its substantial parts. 
Capell v. Fagan, 30 Mont. 507, 512, 77 Pace. 
55, 2 Ann. Cas. 37. 

Certified copies of the records of the 
county commissioners, showing the result 
of a local option election, together with a 
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its absence accounted for. Cohen v. Clark, | 
44 Mont. 151, 158, 119 Pac. 775. 

Copies of accounts taken from a bank 
ledger, being secondary evidence, were ins 
admissible under this section, but the wit- 
ness called to testify concerning them 
could properly show the general results 
shown by the ledger, such, for instance, as 
the balance deducible from computation. 
Silver v. Eakins, 55 Mont. 210, 218, 175 
Pac. 876. 


certified copy of the affidavit of the pub- 
lisher of the newspaper giving notice of 
the election, made by the county clerk, 
were properly admitted in evidence on the 
trial of one charged with an unlawful sale 
of liquor. State v. O’Brien, 35 Mont. 482, 
499, 90 Pac. 514. , 

Copies of the records of a hotel, though 
correct, are not admissible; they are not 
the best evidence. Under section 10585, 
the original writing must be proved, or 


10517. An agreement reduced to writing deemed the whole. When 
the terms of an agreement have been reduced to writing by the parties, it 
is to be considered as containing all those terms, and therefore there can 
be between the parties and their representatives, or successors in interest, 
no evidence of the terms of the agreement other than the contents of the 
writing, except in the following eases: 

1. Where a mistake or imperfection of the writing is put in issue by 
the pleadings. 

2. Where the validity of the agreement is the fact in dispute. 

But this section does not exclude other evidence of the circumstances 
under which the agreement was made, or to which it relates, as defined 
in section 10521, or to explain an extrinsic ambiguity, or to establish 
illegality or fraud. The term agreement includes deeds and wills, as well 


as contracts between parties. 


Related section: 7530. 

History: Sec. 7873, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1856. 


Where it was alleged that at the time 
of the execution of a written agreement 
it was agreed that a particular construc- 
tion should be given to the terms of the 
writing, to the effect that it meant that 
the collateral security should be exhausted 
before an action was commenced on the 
notes, such contemporaneous construction 
was within the purview of this section. 
Fisher v. Briscoe, 10 Mont. 124, 133, 25 
Pac. 30. See, also, Bohn Mfg. Co.: v. 
Harrison, 13 Mont. 293, 299, 34 Pac. 313. 

Evidence of a parol agreement, at the 
time of the making of a promissory note, 
that in case the same was not paid at 
maturity subsequent payments might be 
- applied upon the principal first, and the 
interest afterward, is improper. Anderson 
v. Perkins, 10 Mont. 154, 160, 25 Pac. 92. 


See, also, Gaffney Mercantile Co. v. Hop- — 


kins, 21 Mont. 13, 17,.52 Pac. 561; York 
v. Steward, 21 Mont. 515, 518, 55 Pac. 
29, 43 L. R. A. 125. 

This section merely declares the com- 
mon-law rule. Gaffney Mercantile Co. v. 
Hopkins, 21 Mont. 13, 16, 52 Pac. 561; 
Riddell v. Peck-Williamson H. & V. Co., 
27 Mont. 44, 56, 69 Pac. 241. 

Testimony by lessees that they would 
not have signed the lease of a lode min- 
ing claim but for an understanding that 
the time would be extended was not ad- 
missible to show a contemporaneous agree- 


ment to extend. Evidence of a contempor- 
aneous agreement between the parties to 
a written sublease of said claim, that in 
case the sublessors should buy the property 
the lease would be extended, was inadmis- 
sible. Armington v. Stelle, 27 Mont. 13, 
18, 69 Pac. 115, 94 Am. St. Rep. 811. See 
also, Kelly v. Ellis, 39 Mont. 597, 606, 104 
Pac. 873. 


Evidence that at the time a written 
contract was made, an oral contract was 
entered into that payments should be made 
in conformity with a usage and custom, as 
the work was done and materials fur- 
nished, was not admissible. Riddell v. Peck- 
Wilhamson H. & V. Co., 27 Mont. 44, 56, 
69 Pac. 241. 

Parol evidence that parties did not in- 
tend to include buildings described in a 
bill of sale was inadmissible. Hogan v. 
Kelly, 29 Mont. 485, 488, 75 Pac. 81. 


Where plaintiff alleged mistake and 
fraud, and the evidence disclosed that the 
inducement held out to plaintiff to sign 
an agreement was based on fraudulent rep- 
resentations of defendants that a lease 
need not be mentioned in a contract of 
sale of a business and the lease, the: evi- 
dence was admissible to show the purchase 
of the lease and defendants’ fraudulent 
conduct, over objection that it varied the 
contract. Sathre v. Rolfe, 31 Mont. 85, 
88, 77 Pac. 431. 

Where there was nothing in a contract 
signed by a third party which showed a 
consideration affecting him or inducing 
him to become a party to it, or an intent 
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on his part to be bound as surety for or 
joint promisor with one of the parties ef- 
ficiently bound, parol evidence may not 
be resorted to for the purpose of furnish- 
ing the basis of an inference that he was 
or was not bound. The Henry O. Shepard 
Co. v. Freeman, 40 Mont. 144, 155, 105 
Pac. 484. 

Where, in an action on a written con- 
tract, there was not any issue of fraud 
or mistake in the execution of it, or any 
imperfectidn in the writing, but the pro- 
visions of such instrument were plain and 
unambiguous, parol evidence, the tendency 
of which was to vary the terms thereof, 
was properly excluded. Western Loan & 
Savings Co. v. Smith, 42 Mont. 442, 450, 
114 Pac. 475. 

A written contract supersedes any oral 
negotiations theretofore had relative to 
the subject-matter of it, and must be con- 
sidered as containing all of its terms 
agreed upon at the time it was executed. 
Arnold v. Fraser, 43 Mont. 540, 550, 117 
Pace. 1064. 


A conversation between buyer and seller 
. had prior to the execution of a bill of 
sale, with the terms of which it was not 
in conflict, and which was material to 
show the circumstances under which the 
writing was executed, was admissible in 
evidence and not open to the objection 
that it varied the written agreement. 
Sutherland v. Green, 49 Mont. 379, 383, 
142 Pac. 636, Ann. Cas. 1916A, 561. 


The mere execution of a bill of sale 
by the seller does not exclude proof of 
a parol agreement for the sale of an ani- 
mal offered by the buyer, the terms of 
which had been agreed upon and the pur- 
chase price paid before the execution of 
the bill. Sutherland v. Green, 49 Mont. 
379, 385, 145 Pac. 636, Ann. Cas. 1916A, 
561. 


EVIDENCE. 


[Part V 


Instance of an agreement to furnish au- 
tomobiles to be sold on commission, which 
agreement did not furnish its own in- 
terpretation, and as to which parol evi- 
dence was properly admitted to determine 
the intention of the parties. Brockway 
v. Blair, 53 Mont. 531, 535, 165 Pac. 455. 

In a controversy between the parties to 
a written contract, or their privies, parol 
evidence cannot be introduced to vary, en- 
large, or contradict its terms, except 
where a mistake or imperfection therein 
is put in issue by the pleadings, or when 
the validity of the contract is the fact 
in dispute; but this rule does not apply 
in a controversy between a party to the 
contract and a stranger; as against such 
stranger, a party may assert that the 
agreement was other or different in any 
respect from that which the writing ex- 
presses. Read v. Lewis and Clark County, 
55 Mont. 412, 419, 178 Pac. 177. 

Where a contract supplemental to one 
made for the sale of lands recited that it. 
was made for the purpose of granting the 
buyer additional time in which to make 
payment, it precluded the idea that it 
was made for any other purpose, and in 
the absence of allegation of mistake or 
other imperfection, the presumption is 
conclusive that the writing contained all 
the engagements then made by the parties. 
Crawford v. Pierse, 56 Mont. 371, 385, 185. 
Pac. 315. 

Cited or applied as section 3132, Code 
of Civil Procedure, in Capell v. Fagan, 30: 
Mont. 507, 511, 77 Pac. 55, 2 Ann. Cassa7- 
as section 7873, Revised Codes, in Hen- 
nessy v. Holmes, 46 Mont. 89, 96, 125 Pac. 
132; Ford v. Drake, 46 Mont. 314, 319, 127 
Pac. 1019; Koerner v. Northern Pacifie Ry. 
Co., 56 Mont. 511, 186 Pac. 337; Helena 
Light & Ry. Co. v. Northern Pac. Ry. Co., 
57 Mont. 93, 102, 186 Pac. 702; Kock v. 
Rhodes et al., 57 Mont. 447, 188 Pac. 933. 


10518. Construction of language relates to place where used. The 
language of a writing is to be interpreted according to the meaning it 
bears in the place of its execution, unless the parties have reference to a 


different place. 


History: Sec. 7874, Rev. C. 1907. See also history of Sec. 10505. Cal. C. Civ. Proc. 


Sec. 1857. 


10519. Construction of statutes and instruments—General rule. In 


the construction of a statute or instrument, the office of the judge is simply 
to ascertain and declare what is in terms or in substance contained therein, 
not to insert what has been omitted, or to omit what has been inserted; 
and where there are several provisions or particulars, such a construction 
is, if possible, to be adopted as will give effect to all. 


History: Sec. 7875, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1858. 


In an action by an engineer for injuries 
received by jumping from his engine to 


avoid a collision, where the language of 
the defendant company’s rules relative to 
the operation of its trains under the block 
signal system was plain and its meaning 
apparent, it was the duty of the trial 
court to declare that meaning and not 
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leave it to the speculation of the jury. 
Lynes v. Northern Pacific Ry. Co., 43 
Mont. 317, 330, 117 Pac. 81, Ann. Cas. 
1912C, 183. 

Cited or applied as section 612, p. 198, 
Laws of 1877, in Taylor v. Oshby, 3 Mont. 
248; as section 612, First Division Revised 
Statutes 1879, in Lane v. Commissioners 
of Missoula County, 6 Mont. 473, 13 Pace. 
136; as section 630, First Division Com- 


10520. The intention of the legislature or parties. 


GENERAL PRINCIPLES OF EVIDENCE, 


[10520, 10521 


piled statutes 1887, in Vose v. Whitney, 
7 Mont. 385, 390, 16 Pac. 846; State v. 
Kenney, 10 Mont. 533, 26 Pac. 999; as 
section 3134, Code of Civil Procedure, in 
Home B. & L. Assoc. v. Nolan, 21 Mont. 
205, 210, 53 Pac. 738; as section 7875, Re- 
vised Codes, in City of Butte v. Industrial 
Accident Board, 52 Mont. 75, 78, 156 Pac. 
130. 


In the construction 


of a statute the intention of the legislature, and in the construction of the 
instrument the intention of the parties, is to be pursued if possible; and 
when a general and particular provision are inconsistent, the latter is para- 


mount to the former. 
that is inconsistent with it. 


History: Sec. 7876, Rev. C. 1907. See 
also history of Sec. 10505. Cal. ©. Civ. 
Proc. Sec. 1859. 


In an action against the suretics upon 
the official bond of their principal, a city 
treasurer, for a breach thereof, where the 
sureties had limited their penal obligation 
to specified sums, which sums were also 
set opposite their respective signatures, 
and the bond contained a general provisien 
reading, “for the payment of which, well 
and truly to be made, we bind ourselves, 
our heirs, representatives, administrators, 
and assigns, jointly and severally, vy these 
presents,” it was held that this general 
provision of the bond, being inconsistent 
with the particular provision limiting the 
liability of the sureties, the latter would 
prevail, and the sureties were bound se- 
erally and not jointly. City of Butte v. 
Cohen, 9 Mont. 435, 440, 24 Pac. 206. 

In the construction of a statute, the in- 
tention of the legislature is to be pursued, 
if possible. Lerch v. Missoula Brick & 
Tile Co., 45 Mont. 314, 319, 123 Pac. 25, 
Ann. Cas. 1914A, 346; State ex rel. Carter 
v. Kall, 53 Mont. 162, 166, 162 Pac. 385, 
5 A. L. BR. 1309. 


So a particular intent will control a general one 


Where one part of a statute deals with 
the subject in general and comprehensive 
terms, while another part deals with it in 
a more minute and definite way, the two 
parts should be read together and, if pos- 
sible, harmonized, with a view to giving 
effect to a consistent legislative policy. 
Stadler v. City of Helena, 46 Mont. 128, 
139, 127 Pac. 454; City of Butte v. In- 
dustrial Accident Board, 52 Mont. 75, 78, 
156 Pac. 130. 

Oral evidence which tended to place the 
trial court in the position of the parties 
to a bill of sale whose language it was 
called upon to interpret was not objection- 
able as contradicting or varying the terms 
of the writing under this and the next suc- 
ceeding section. Rairden v. Hedrick, 46 
Mont. 510, 516, 129 Pac. 498. 

Cited or applied as section 3135, Code 
of Civil Procedure, in Home B. & L. 
Assoc. v. Nolan, 21 Mont. 205, 210, 53 
Pac. 738; State ex rel. Bray v. Settles, 34 
Mont. 448, 452, 87 Pac. 445. 


Admissibility of parol evidence to show 
intention of parties to written contract, 
see notes in 6 L. BR. A. 40; 17 L. BR. A. 
273. 


10521. The circumstances to be considered. For the proper construc- 


tion of an instrument, the circumstances under which it was made, includ- 
ing the situation of the subject of the instrument, and of the parties to it, 
may also be shown, so that the judge be placed in the position of those 


whose language he is to interpret. 


History: Sec. 7877, Rey. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1860. 


The evidence of merchants and business 
men is admissible to explain the meaning 
of mercantile phrases endorsed upon a 
memorandum of sale. Newell v. Nicholson, 

17 Mont. 389, 43 Pac. 180. 

A bond given in connection with a 
building contract, and conditioned for the 
furnishing of aJi labor and material neces- 
sary to the crmpletion of the building, as 


specified and shown on the plans furnished 
by the architect, need not be so reformed, 
before a recovery thereon, as to refer to 
said contract, since the instruments, being 
contemporaneous and parts of the same 
transaction, may be construed together to 
explain each other under this section. Wat- 
son v. O’Neill, 14.Mont. 197, 200, 35 Pace. 
1064. See, also, Hogan v. Shields, 20 
Mont. 438, 443, 52 Pac. 55. 

In arriving at the intent of parties to a 
stipulation, the circumstances under which 
the stipulation was made, its subject-mat- 
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ter, and the parties to it may be consid- - 


ered. The rules applicable to the con- 
struction of contracts generally control in 
interpreting stipulations. Murphy v. 
Stone & Webster Eng. Corp., 44 Mont. 
146, 149, 119 Pace. 717, Ann. Cas. 1913A, 
1334. 

To aid the construction of a bill of sale, 
the cireumstances under which it was made 
may be shown, and in doing this, conver- 
sations prior to the sale about the sub- 
ject-matter thereof, and not in conflict 
with the terms of the-bill of sale, may be 
eonsidered. Sutherland v. Green, 49 Mont. 
379, 384, 142 Pac, 636, Ann. Cas. 1916A, 
561. 

Letters interchanged between the presi- 
dent of a corporation, signed by him per- 
sonally, and plaintiff, considered in the 
light of the circumstances under which 
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they were written, showed a contract of 
employment for a certain term, for the 
breach of which plaintiff was entitled to 
recover. Edwards v. Plains Light & Water 
Co., 49 Mont. 535, 544, 143 Pac. 962. 

Cited or applied as section 632, First 
Division Compiled Statutes 1887, in Mor- 
ris v. Edwards, 10 Mont. 298, 25 Pac. 1030; 
Riddell v. Peck-Williamson H. & V. Co., 
27 Mont. 44, 57, 69 Pac. 241; Hogan v. 
Kelly, 29 Mont. 485, 488, 75 Pac. 81; as 
section 7877, Revised Codes, in Western 
Loan & Savings Co. v. Smith, 42 Mont. 
442, 450, 113 Pac. 475; Ford v. Drake, 46 
Mont. 314, 319, 127 Pac. 1019; Rairden v. 
Hedrick, 46 Mont, 510, 516, 129 Pac. 498; 
Lehrkind v. McDonnell, 51 Mont. 343, 353, 
153 Pac. 1012; Parham v. Chicago, Mil- 
waukee & St. Paul Ry. Co., 57 Mont. 492, 
502, 189 Pac. 227. 


10522. Terms to be construed in their general acceptation. The terms 


of a writing are presumed to have been used in their primary and general 
acceptation, but evidence is nevertheless admissible that they have a local, 
technical, or otherwise peculiar signification, and were so used and under- 
stood in the particular instance, in which case the agreement must be con- 
strued accordingly. 


History: Sec. 7878, Rev. C. 1907. See Admissibility in evidence of peculiar 
also history of Sec. 10505. Cal. C. Civ. signification of word in locality where in- 
Proc. Sec. 1861. strument was executed, see note in Ann. 


Cited or applied as section 633, First Cas. 19160, 655. 
Division Compiled Statutes 1887, in Newell 
v. Nicholson, 17 Mont. 389, 43 Pac. 180. 


10523. Written words control those printed in blank form. When an 
instrument consists partly of written words and partly of a printed form, 
and the two are inconsistent, the former control the latter. 


History: Sec. 7879, Rev. C. 1907. See also history of Sec. 10505. Cal. C. Civ. Proc. 
Sec. 1862. 


10524. Persons skilled may testify to decipher characters. When the 
characters in which an instrument is written are difficult to be deciphered, 
or the language of the instrument is not understood by the court, the 
evidence of persons skilled in deciphering the characters, or who under- 
stand the language, is admissible to declare the characters or the meaning 
of the language. | 


History: Sec. 7880, Rev. C. 1907. See also history of Sec. 10505. Cal. C. Civ. Proc. 
Sec. 1863. 


10525. Of two constructions, which preferred. When the terms of an 
agreement have been intended in a different sense by different parties to 
it, that sense is to prevail against either party in which he supposed the 
other understood it, and when different constructions of a provision are 
otherwise equally proper, that is to be taken which is most favorable to 
the party in whose favor the provision was made. 


History: Sec. 7881, Rev. C. 1907. See Division Compiled Statutes 1887, in 
also history of Sec. 10505. Cal. C. Civ. Shreve v. Copper Bell Mining Co., 11 Mont. 
Proc. Sec. 1864. 

Mont. 237, 245, 72 Pac. 621, 98 Am. St. 

Cited or applied as section 636, First Rep. 553. 
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10526. Writings—How construed. A written notice, as well as every 
other writing, is to be construed according to the ordinary acceptation 
of its terms. Thus, a notice to the drawers or indorsers of a bill of 
exchange or promissory note, that it has been protested for want of 
acceptance or payment, must be held to import that the same has been 
duly presented for acceptance or payment, and the same refused, and that. 
the holder looks for payment to the person to whom the notice is given. 


History: Sec. 7882, Rev. C. 1907. See Ae history of Sec. 10505. Cal. C. Civ. Proc. 
Sec. 1865. 


10527. Construction in favor of natural right preferred. When a 
statute or instrument is equally susceptible of two interpretations, one in 
favor of natural right, and the other against it, the former is to be 
adopted. 


History: 
also history of Sec. 10505. 
Proc. Sec. 1866. 


Sec. 7883, Rev. C. 1907. See 
Cal. C. Civ. 


Cited or applied as section 638, First 
Division Compiled Statutes 1887, in Biel- 
enberg v. Montana U. Ry. Co., 8 Mont. 271, 
278, 20 Pac. 314, 2 L. R. A. 813. 


10528. Material allegations only to be proved. None but a material 
allegation need be proved. 


History: Sec. 7884, Rev. C. 1907. See also history of Sec. 10505. Cal. C. Civ. Proc. 
Sec. 1867. 


10529. Evidence confined to material allegations. Evidence must 
correspond with the substance of the material allegations, and be relevant 
to the question in dispute. Collateral questions must therefore be avoided. 
It is, however, within the discretion of the court to permit inquiry into a 
collateral fact, when such fact is directly connected with the question in 
dispute, and is essential to its proper determination, or when it affects the 
eredibility of a witness. 


History: Sec. 7885, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1868. 


Cited or applied as section 3144, Code 
of Civil Procedure, in Mahoney v. Dixon, 
34 Mont. 454, 459, 87 Pac. 452. 


10530. Affirmative only can be proved. Each party must prove his 
own affirmative allegations. Evidence need not be given in support of a 
negative allegation, except when such negative allegation is an essential 
part of the statement of the right or title on which the cause of action is 
founded, nor even in such case when the allegation is a denial of the 
existence of a document, the custody of which belongs to the opposite 
party. 

Related section: 10616. 
History: Sec. 7886, Rev. OC. 1907. See 


also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1869. 


the burden is on him to prove it. Smith 
v. Duff, 39 Mont. 374, 378, 102 Pac. 981, 
133 Am. St. Rep. 582. 


Where the allegation of Sit tegst: in 


In an action by the state to recover a 
license tax from a telephone company, the 
burden was on the defendant to establish 
the number of telephones used exclusively 
in interstate business, and that they were 
the same instruments attempted to be 
taxed. State v. Rocky Mountain Bell Tel. 
Co., 27 Mont. 394, 400, 71 Pac. 311. 

If one asserts himself to be the owner 
of the right to use waters claimed by him, 


6 


a counterclaim is necessary to state a 
cause of action, it is material, and, being 
deemed denied, it must be proved, the 
burden resting upon the defendant. Yan- 
cey v. Northern Pacific Ry. Co., 42 Mont. 
342, 349, 112 Pac. 533. 


Cited or applied as section 3145, Code 
of Civil Procedure, in Donovan-McCormick 
Co. v. Sparr, 34 Mont. 237, 248, 85 Pac. 
1029. 
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10531. Facts which may be proved on trial. In conformity with the 
preceding provisions, evidence may be given upon a trial of the following 
facts: 

1. The precise fact in dispute. 

2. The act, declaration, or omission of a party, as evidence against 
such party. 

3. An act or declaration of another, in the presence and within the 
observation of.a party, and his conduct in relation thereto. 

4. The act or declaration, verbal or written, of a deceased person in 
respect to the relationship, birth, marriage, or death of any person related — 
by blood or marriage to such deceased person; the act or declaration of a 
deceased person done or made against his interest in respect to his real 
property; and also in criminal actions, the act or declaration of a dying 
person, made under a sense of impending death, respecting the cause of 
his death. 

5. After proof of a partnership or agency, the act or declaration of a 
partner or agent of the party, within the scope of the partnership or 
agency, and during its existence. The same rule applies to the act or 
declaration of a jomt owner, joint debtor, or other person jointly inter- 
ested with the party. 

6. After proof of a conspiracy, the act or declaration of a conspirator 
against his coconspirator, and relating to the conspiracy. : 

7. The act, declaration, or omission forming part of a transaction, as 
explained in section 10511. 

8. The testimony of a witness deceased, or out of the jurisdiction, or 
unable to testify, given in a former action between the same parties, 
relating to the same matter. 

9. The opinion of a witness respecting the identity or handwriting of 
a person, when he has knowledge of the person or handwriting; his opinion 
of a question or science, art, or trade, when he is skilled therein. 

10. The opinion of a subscribing witness to a writing, the validity of 
which is in dispute, respecting the mental sanity of the signer; and the 
opinion of intimate acquaintanceship respecting the mental sanity of a 
person, the reason for the opinion being given. 

11. Common reputation existing previous to the controversy, respecting 
facts of a public or general interest more than thirty years old, and in 
ceases of pedigree and boundary. 

12. Usage, to explain the true character of an act, contract, or instru- 
ment, where such true character is not otherwise plain; but usage is never 
Pakncceadles except as an instrument of interpretation. 

13. Monuments and inscriptions in public places, as eu Acne of com- 
mon reputation; and entries in family bibles, or other family books or 
charts, engravings on rings, family portraits and the like, as evidence of 
pedigree. 

14. The contents of a writing, when oral evidence thereof is admissible. 

15. Any other facts from which the facts in issue are presumed or are 
logically inferable. 


666 


Ch. 2] 


GENERAL PRINCIPLES OF EVIDENCE. 


[10531 


16. Such facts as serve to show the credibility of a witness, as 


explained in section 10508. 


History: Sec. 7887, Rev. C. 1907. See 
also history of Sec. 10505. Cal. C. Civ. 
Proc. Sec. 1870. 


In an action by a wife for the death of 
her husband, a prima facie marriage be- 
tween them is established by evidence of 
persons who had known plaintiff and de- 
eedent from infancy, who were present 
when their marriage was announced, and 
who knew that they had always lived to- 
gether as man and wife and acknowledged 
that relation. Soyer v. Great Falls Water 
Co., 15 Mont. 1, 5, 37 Pac. 838. 

It is only a person skilled in the particu- 
lar science, art, or trade concerning which 
the investigation is had who can be per- 
mitted to give an opinion founded upon 
facts learned from other sources than his 
own observation. State v. Peel, 23 Mont. 
358, 364, 59 Pac. 169, 75 Am. St. Rep. 529. 

To warrant the introduction of the tes- 
timony of an absent witness, given upon 
a former trial, the party seeking to in- 
troduce such testimony must preliminarily 
prove the fact of departure or absence of 


such witness by positive testimony, or by, 


the existence of circumstances from which 
departure or absence can be reasonably in- 
ferred. Reynolds v. Fitzpatrick, 28 Mont. 
Tiieeti2, (2 Pac.- 510. 

In a suit to have the executor and heirs 
of plaintiff’s alleged co-owner in a mining 
claim declared trustees for his benefit, 
declarations made by the decedent in his 
lifetime after issuance of patent, that 
plaintiff was still the owner of an interest 
in the claim, when in fact his name had 
been fraudulently omitted from the patent, 
and evidence of the fact that decedent 
had joined with plaintiff a year prior to 
his death in a lease of the claim with an 
agreement to sell upon certain conditions, 
were in effect declarations of the de- 
ceased in disparagement. of his title, and 
competent under section 10510 and _ sub- 
division 4 of this section. Delmoe v. Long, 
35 Mont. 139, 154, 88 Pac. 778. 

Where the stenographer who took the 
testimony of a witness since deceased was 
dead at the time the testimony was sought 
to be used, and no one could be found who 
could read the stenographer’s notes, or 
testify to the correctness either of the 
notes or the transcript, or to the fact that 
the transcript embodied the testimony of 
the witness as given at the former trial, 
it was not identified as required by this 
section, and therefore inadmissible. Pew 
v. Johnson, 35 Mont. 173, 180, 88 Pac. 770, 
119 Am. St. Rep. 852. 

Evidence of nonexpert witnesses on the 
question of the sanity of the defendant in 
a prosecution for homicide, to be admis- 
sible, must, under this section, be based 
upon an intimate acquaintance with him, 


and the witnesses must state the facts 
upon which their opinions are founded. 
State v. Penna, 35 Mont. 535, 541, 90 Pac. 
787. 

The determination of who is an “‘inti- 
mate acquaintance” must be left in every 
ease to the trial court, its discretion in the 
matter not being subject to review except 
in cases of clear abuse of it. State v. 
Penna, 35 Mont. 535, 541, 90 Pac. 787; 
State v. Berberick, 38 Mont. 423, 449, 100 
Pac.’ 209, 16 Ann. Cas. 1077; State v. 
Leakey, 44 Mont. 354, 369, 120 Pac. 234. 

In a capital case, in which insanity was 
relied upon as a defense, the acquaintance- 
ship acquired with the defendant by news- 
paper reporters during an interview last- 
ing a half hour, within a few hours after 
the killing, was not such as to qualify 
them to give an opinion as to his sanity, 
and their evidence, declaring the defend- 
ant sane, was inadmissible. State v. 
Penna, 35 Mont. 535, 542, 90 Pac. 787. 


If, at the time of a second trial, it ap- 
pears that a witness had been examined 
in a former controversy over the same sub- 
ject-matter between the same parties, and 
is, at the time, out of the jurisdiction, 
notes of his testimony given on the for- 
mer trial are competent evidence and 
should be admitted. Mette & Kanne Dis- 
tilling Co. v. Lowrey, 39 Mont. 124, 132, 
101 Pac. 966. 

The testimony of persons for many years 
engaged in the livestock business, that in 
their opinion the flesh of cattle found 
concealed on the range, and with the lar- 
eceny of which defendants stood charged, 
was that of animals killed and properly 
bled, was properly admitted under this 
section. State v. Keeland, 39 Mont. 506, 
516, 104 Pac. 513. 


Where plaintiff was one of two plain- 
tiffs, and defendant was one of two de- 
fendants in a former action, and in a sub- 
sequent one the subject-matter in con- 
troversy was the same as that litigated in 
the first, testimony given in the former 
one by a witness absent from the state at 
the time of the second trial was compe- 
tent, under this section, precise nominal 
identity of all parties not being essential. 
O’Meara v. McDermott, 40 Mont. 38, 57, 
104 Pac. 1049. 

Whether a rope, without a chain at- 
tachment, is an unsafe appliance for 
hoisting timbers in a mine is not a proper 
subject of opinion evidence. It is appro- 
priate for the jury to draw its inferences 
as to such question after hearing evidence 
of the facts. Cummings v. Reins Copper 
Co., 40 Mont. 599, 621, 107 Pae. 904. 

A plaintiff may offer in evidence an ad- 
mission made by the defendant in his 
verified answer without offering the en- 
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tire answer, and, by so doing, he is not 
estopped from denying or disproving state- 
ments contained in the pleading. John- 
son v. Butte & Superior Copper Co., 41 
Mont. 158, 167, 108 Pac. 1057, 48 L. RB. A. 
(N. 8.) 938. 

The last clause of subdivision 9 of this 
section means that an expert witness may 
give his opinion upon, or about, a ques- 
tion of science, art, or trade. Copenhaver 
v. Northern Pacific Ry. Co., 42 Mont. 453, 
465, 113 Bac. 467. 

The provision of subdivision 4 of this 
section, relative to the admissibility of 
dying declarations, is simply declaratory 
of the common law, and has generally been 
held to be sufficiently broad to comprise 
the facts and circumstances of the killing, 
and such other facts and circumstances, 
immediately surrounding and attending it, 
as properly form a part of the res gestae. 
State v. Crean, 43 Mont. 47, 58, 114 Pac. 
603, Ann. Cas. 1912C, 424. 

Subdivision 5 of this section, pene a 
general statute, applicable to all cases, 
civil and criminal, must, if there be any 
conflict, yield to section 9062, applicable 
only to the subject of limitation of actions. 
Monidah Trust v. Kemper, 44 Mont. 1, 6, 
118 Pace. Ann. Cas. 1912D, 1326. 

Persons familiar with cattle and their 
habits were properly permitted to testify 
as to the improbability of the animals, 
alleged to have been stolen, straying a 
certain distance from the place where 
they were seen a few days prior thereto. 
State v. Foley, 44 Mont. 311, 316, 120 Pace. 
225. 

The testimony of a witness who had 
known defendant about four months, and 
wbo had qualified as an intimate ac- 
quaintance, under this section, that in his 
opinion defendant was insane, was im- 
properly stricken from the record, even 
though he admitted on cross-examination 
that he had told the county attorney the 
day before that he thought defendant was 
sane, and that he based this latter opin- 
ion upon conversations had with other 
persons on the night previous. ‘State v. 
Leakey, 44 Mont. 354, 368, 120 Pac. 234. 

One who had known defendant but three 
weeks, had met him only at meals, and 
never conversed with him in person, was 
incompetent to express an opinion that 
defendant was sane, not having been an 
“intimate” acquaintance within the mean- 
ing of this section. State v. Leakey, 44 
Mont. 354, 369, 120 Pac. 234. 

The rule that where there are two or 
more beneficiaries under a will having a 
common or several, but not joint, interest 
in its provisions, the declarations of one 
of them as to testamentary capacity or 
undue influence are inadmissible to affect 
its validity, has no application in a case 
where the only real beneficiary to te ad- 
versely affected by such declaration was 
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declarant (proponent of the instrument), 
the others, to each of whom was left one 
dollar, having been beneficiaries in name 
only. Murphy v. Nett, 47 Mont. 38, 55, 
130 Pac. 451. 

An official stenographer, who had re- 
ported the testimony of a witness on 4a 
former trial of the cause who died in the 
interim between the two trials, was prop- 
erly permitted to read such testimony 
from a transcript made of his notes which 
had been lost, after swearing to the cor- 
rectness of the original notes and the 


transcript. O’Rourke v. Grand Opera 
House Co., 47 Mont. 459, 470, 133 Pac. 
965. 


Under subdivision 8 of this section, the 
testimony of a witness deceased or out 
of the jurisdiction, in the form of deposi- 
tions, given in a former action between 
the same parties relating to the same mat- ° 
ter, may be received; but, to make testi- 
mony of this character admissible, the 
former action in which it was given must 
have been one within the power of the 
court to entertain. In re Colbert’s Estate, 
51 Mont. 455, 463, 153 Pac. 1022. 

Testimony of declarations made to wit- 
nesses by decedents that the latter had 


‘ received letters from their nephew from 


a certain town, though hearsay, was nev- 
ertheless admissible under this section, as 
going to the identification of the person 
testified to by them as being their nephew. 
The admissibility of declarations of this 
character, however, being an exception to 
the rule against hearsay, rests upon ne- 
cessity, and where no necessity appeared 
for admitting the contents of such letters, 
testimony of declarations made by re- 
cipients of what they contained was inad- 
missible. In re Colbert’s Estate, 51 Mont. 
455, 466, 153 Pac. 1022. 

Testimony of a declaration claimed to 
have been made by the person whose es- 
tate was before the court in a proceeding 
to establish heirship, that he and a com- 
panion were cousins, was admissible under 
this section as one touching relationship. 
In re Colbert’s Estate, 51 Mont. 455, 467, 
153 Pac, 1022. 

Under this section and section 10513, 
before testimony detailing declarations, 
acts, and attitude of persons deceased or 
out "of the jurisdiction to show relation- 
ship can be admitted, the relationship of 
the declarant to the family whose history 
he refers to must be shown by evidence in- 
dependent of his own statement. In re 
Colbert’s Estate, 51 Mont. 455, 469, 153 
Pac. 1022. 

In a trial for murder there is no valid 
reason why a policeman may not testify 
as to his presence in the county attorney’s 
office, and what he saw and heard there, 
when the accused persons were made to 
face a person who, immediately after 
hearing the shot that produced the killing, 
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had met these persons running from the 
scene of the crime. State v. Fisher, 54 
Mont. 211, 215, 169 Pac. 282. 

Where a man was shot and afterward, 
in a hospital, identified the accused as the 
man who did the shooting, his testimony 
is admissible as touching a matter in issue, 
though no foundation was laid for it as 
a dying declaration. State v. Fisher, 54 
Mont. 211, 215, 169 Pac. 282. 

Evidence of plaintiff’s witness given at 
a former trial between the same parties 
is admissible under subdivision 8 of this 
section, where at the time of the second 
trial he was without the state. Great 
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Northern Ry. Co. v. Ennis, 236 Fed. 17, 26, 
149 ©. C. A. 227, 

Cited or applied as section 3146, Code 
of Civil Procedure,-in State v. Dotson, 26 
Mont. 305, 309, 67 Pac. 938; Riddell v. 
Peck-Williamson H. & V. Co., 27 Mont. 
44, '57, 69 Pac. 241; State v. Tighe, 27 
Mont. 327, 337, 71 Pac. 3; Capell v. Fagan, 
30 Mont. 507, 512, 77 Pac. 55, 2 Ann. Cas. 
37; as section 7887, Revised Codes, in Con- 
way v. Monidah Trust, 47 Mont. 269, 283, 
132 Pace. 26, L. R. A. 1915E, 500; Park- 
ham v. Chicago ete. Ry. Co., 57 Mont. 492, 
502, 189 Pac. 227. 


CHAPTER 3. 
JUDICIAL NOTICE OF FACTS. 
Section 10532. Certain Facts of General Notoriety Assumed to Be True—Specification 


of Such Facts. 


10532. Certain facts of general notoriety assumed to be true—Speci- 


. fication of such facts. 


Courts take judicial notice of the following facts: 


1. The true signification of all English words and phrases, and of all 


legal expressions. 


2. Whatever is established by law. 

3. Public and private official acts of the legislative, executive, and 
judicial departments of this state and of the United States. 

4, The seals of all the courts of this state and of the United States. 

5. The accession to office and the official signatures and seals of office 
of the principal officers of government in the legislative, executive, and 
judicial departments of this state and of the United States. 

6. The existence, title, national flag, and seal of every state or sovereign 
recognized by the executive power of the United States. 

7. The seals of courts of admiralty and maritime jurisdiction, and of 


notaries public. 


8. The laws of nature, the measure of time, and the geographical 
divisions and political history of the world. é 
In all cases these courts may resort for their aid to appropriate books 


or documents of reference. 


History: En. Sec. 625, p. 201, L. 1877; 
re-en. Sec. 625, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 643, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 3150, C. Civ. Proc. 1895; re-en. 
Sec. 7888, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1875. 


The rules and regulations as to the cut- 
ting of timber upon the public lands of 
the United States, as prescribed by the 
secretary of the interior under a law of 
congress, will be considered an act of the 
executive department of the government 
of which the courts will take judicial 
notice. United States v. Williams, 6 Mont. 
379, 387, 12 Pac. 851. 

Courts take judicial notice of executive 
orders of the federal government creating 
the Fort Missoula military reservation. 


State v. Tully, 31 Mont. 365, 383, 78 Pac. 
760, 3 Ann. Cas. 824. 

The courts will take judicial notice of 
the contents of the proclamation of the 
governor calling an election, and of the 
political history of the state. State ex 
rel. Breen v. Toole, 32 Mont. 4, 8, 79 Pac. 
403. 

Courts cannot enlarge the provisions of 
this section, but are restricted by its 
terms. McKnight v. Oregon Short Line 
R. R. Co., 33 Mont. 40, 42, 82 Pac. 662; 
Bowen v. Webb, 34 Mont. 61, 65, 85 Pace. 
740; John v. Northern Pacific Ry. Co., 42 
Mont. 18, 56, 111 Pac. 632, 32 L. BR. A. 
(N. 8S.) 865. 

The courts of this state will take ju- 
dicial notice of such matters only as are 
enumerated in this section, and the stat- 
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utes of sister states not being included, a 
complaint, brought under a statute of 
another state, which fails to plead such 
statute, is fatally defective. McKnight v. 
Oregon Short Line R. R. Co., 33 Mont. 40, 
42, 82 Pac. 661. See, also, Ridpath: v. 
Heller, 46 Mont. 586, 590, 129 Pac. 1054. 

The supreme court does not take ju- 
dicial notice of the provisions of rules of 
district courts. Bowen v. Webb, 34 Mont. 
61, 65, 85 Pac. 739. 

A court will not take judicial notice of 
the holding of a local option election. 
State v. O’Brien, 35 Mont. 482, 500, 90 
Pac. 514, 10° Ann. Cas. 1006. 

Judicial notice cannot be taken of the 
solvency of a litigant or the condition of 
his property. State ex rel. Robinson v. 
Clements, 37 Mont. 96, 103, 94 Pac. 837, 
127 Am. St. Rep. 701. 

While the supreme court may take ju- 
dicial notice of the action of a federal 
court in assuming jurisdiction over a case 
which originated in a state court, it does 
not follow that the supreme court must 
necessarily conclude that the federal court 
properly assumed jurisdiction. Golden v. 
Northern Pacific .Ry. Co., 39 Mont. 435, 
447, 104 Pac. 549, 18 Ann. Cas. 886, 34 
Dir AL GNSS. 816, 

While courts may take judicial notice 
of the fact that destruction of the sight 
of one eye impairs the power of vision, 
they may not assume, without proof, that 
such destruction necessarily affects the 
sight of the other eye injuriously. Gordon 
v. Northern Pacific Ry. Co., 39 Mont. 571, 
579, 104 Pac. 679, 18 Ann. Cas. 583. 

Judicial notice is not taken of the dif- 
ferent classes of railroad tickets. John 
v. Northern Pacific Ry. Co., 42 Mont. 18, 
56, 111 Pac. 632, 32 L. R. A. (N. 8S.) 85. 

The matters enumerated in this section 
of which courts take judicial notice can- 
not be enlarged or diminished by judicial 
construction. They cannot assume that an 
orée-crushing machine is dangerous. Masich 
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v. American Smelting & Refining Co., 44 
Mont. 36, 46, 118 Pac. 764. 

Judicial notice will be taken of the fact 
that during a certain year a city was a 
municipal corporation existing under the 
laws of this state, and was the county seat 
of a certain county. Drew v. City of 
Butte, 44 Mont. 124, 126, 119 Pac. 279. 

The natural attractiveness of metals for 


lightning is not one of the laws of nature 


of which courts may take judicial notice. 
Wiggins v. industrial Accident Board, 54 
Mont. '335, 343, 170 Pac. 9, Ann. Cas. 
1918H, 1164. 2 

It is not necessary for the plaintiff, 
in an action to recover damages for in- 
juries arising from a violation of the pure 
food and drug act, to refer to that act; 
under this section, the courts take judicial 
notice of the general and public domestic 
statutes, and they need not be specially 
pleaded. Kelley v. John R. Daily Co., 56 
Mont. 63, 74, 181 Pac. 326. 

The court is authorized under this sec- 
tion to take judicial notice of the time of 
the moon’s changes, and for the purpose 
of refreshing the memory of the court 
and jury, the almanac may be referred 
to. State v. Slothower, 56 Mont. 230, 236, 
182 Pac. 270. 

Cited or applied as section 643, First 
Division Compiled Statutes 1887, in State 
v., Owsley, 17 Mont. 94, 42 Pac. 105; as 
section 7888, Revised Codes, in Parham 
v. Chicago, Milwaukee & St. Paul Ry. Co., 
57 Mont. 492, 502, 189 Pac. 227. 


Of what courts take judicial notice, see 
note in 89 Am. Dec. 663. 

Judicial notice of words and phrases, 
see note in 11 A. L. R. 661. 

Judicial notice of increase in cost of 
living in reviewing damages for personal 
injuries, see note in 10 A. L. R. 179. 

Judicial notice of the coincidence of the 
days of the week with the days of the 
month, see note in 8 A. L. R. 63. 


CHAPTER 4. 
WITNESSES. 


Section 10533. Witness Defined. 


10534. 


All Persons Capable of Perceptions and Communication May Be Wit- 


nesses. 
10535. Persons Who Cannot Be Witnesses. 
10536. Persons in Certain Relations Cannot Be Examined. 
10537. Judge or Juror May Be Witness. 
10538. When an Interpreter to Be Sworn. 


10533. Witness defined. A witness is a person whose declaration 
under oath is received as evidence for any purpose, whether such declara- 
tion be made on oral examination or by deposition or affidavit. 

History: En. Sec. 3160, C. Civ. Proc. 1895; re-en. Sec. 7889, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1878. 
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WITNESSES. 

10534, All persons capable of perceptions and communication may be 
witnesses. All persons, without exception, otherwise than is specified in 
the next two sections, who, having organs of sense, can perceive, and, 
‘perceiving, can make known their perceptions to others, may be witnesses. 
Therefore, neither parties nor other persons who have an interest in the 
event of an action or proceeding are excluded; nor those who have been 
convicted of crime; nor persons on account of their opinions on matters of 
religious belief; although, in every case, the credibility of the witness may 


be drawn in question, as provided in section 10508. 


History: En. Sec. 626, p. 202, L. 1877; 
re-en. Sec. 626, 1st Div. Rev. Stat. 1879; 
re-en. Sec. 647, lst Div. Comp. Stat. 1887; 
re-en. Sec. 3161, C. Civ. Proc. 1895; re-en. 
Sec. 7890, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 1879. 


A Chinaman who, upon being tested as 
to his competency as a witness, stated 
that he could tell what he knew, and that 
what he would say would be the truth, 
but that he did not know the nature of 
an oath, was qualified to testify under this 
section. State v. Lu Sing, 34 Mont. 31, 
36, 85 Pac. 521, 9 Ann. Cas. 344. 

Cited or applied as section 647, First 


Division Compiled Statutes 1887, in State 
v. Tipton, 15 Mont. 74, 38 Pac. 222; as 
section 3161, Code of Civil Procedure, in 
State v. Geddes, 22 Mont. 68, 89, 55 Pac. 
919; as section 7890, Revised Codes, in 
State v. Berberick, 38 Mont. 423, 444, 100 
Pac, 209, 16" Ann. Cas, 1077; Wilcox v. 
Schissler, 55 Mont. 246, 257, 175 Pac. 889. 


Deaf-mute as a witness, see notes in 9 
A. L. R. 482; 24 L. R. A. 126. 

Competency of Japanese as witness, see 
note in 18 Ann. Cas. 981. 

Competency of Chinaman as _ witness, 
see note in 18 Ann. Cas. 563. 


10535. Persons who cannot be witnesses. The following persons can- 
not be witnesses: 

1. Those who are of unsound mind at the time of their production for 
examination. 

2. Children under ten years of age who appear incapable of receiving 
just impressions of the facts respecting which they are examined, or of 
relating them truly. 

3. Parties or assignors of parties to an action or proceeding, or persons 
in whose behalf an action or proceeding is prosecuted against an executor 
or administrator upon a ciaim or demand against the estate of a deceased 
person, as to the facts of direct transactions or oral communications 
between the proposed witness and the deeeased, excepting when the 
executor or administrator first introduces evidences thereof, or when it 
appears to the court that, without the testimony of the witness, injustice 
will be done. 

4. Parties or assignors of parties to an action or proceeding, or persons 
in whose behalf an action or proceeding is prosecuted against any person 
or corporation, as to the facts of direct transaction or oral communications 
between the proposed witness and the deceased agent of such person or 
corporation, and between such proposed witness and any deceased officer 
of such corporation, except when it appears to the court that without the 
testimony of the witness injustice will be done. 


Related section: 10514. amd. Sec. 1, Ch. 46, L. 1907; Sec. 7891, 
History: Ap. p. Secs. 319, 320, p. 110, Rev. C. 1907; amd. Sec. 1, Ch. 66, L. 1909; 
Bannack Stat.; amd. Secs. 371, 372, p 210, amd. Sec. 1, Ch. 41, L. 1913; amd. Sec. 1, 
L. 1867; re-en. Secs. 445, 446, p. 125, Cod. Ch. 213, L. 1921. Cal. C. Civ. Proc. Sec. 
Stat. 1871; amd. Secs. 627, 628, p. 202, 1880. 
L. 1877; amd. Secs. 627, 628, 1st Div. Rev. 


Stat. 1879; re-en. Secs. 648, 649, 1st Div. A boy fifteen years of age, called as a 


‘Comp. Stat. 1887; amd. Sec. 3162, C. Civ. 
Proc. 1895; amd. Sec. 1, p. 245, L. 1897; 


witness, who answers that he understood 
what he had done when he took the oath, 
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that he knows the difference between truth 
and falsehood, that the truth was that 
which was so, and not that which was not 
so, and that he knew that if he did not 
tell the truth he would be punished, suffi- 
ciently qualifies himself to testify in a 
eriminal case. State v. Cadotte, 17 Mont. 
315, 316, 42 Pac. 857. ; 

The terms “claim” and “demand” are 
used in this section in their broad, com- 
prehensive sense, and apply to all sorts 
of causes of action against the estates 
of dead men, whether for money claims 
or for property which, but for the estab- 
lishment of the claim or demand, would 
belong to the estate. Delmoe v. Long, 35 
Mont. 139, 152, 88 Pac.- 778. 

Before the confession of a defendant is 
admitted in evidence, he has a right to 
show what: his mental condition was at the 
time the confession was made. He is en- 
titled to show that he was of unsound 
mind, and, therefore, not a competent wit- 
ness against himself, and that the con- 
fession should, consequently, be excluded. 
State v. Berberick, 38 Mont. 423, 445, 100 
Pac. 209, 16 Ann. Cas. 1077. 

Where a note and mortgage were ob- 
tained by the fraud of the plaintiff in an 
action to foreclose the mortgage, and of 
such plaintiff’s associate, since deceased, 
the defendant is competent, in an action 
to foreclose the mortgage, to testify under 
this section as to transactions had by 
him with such associate. Wilcox v. Schiss- 
ler, 55 Mont. 246, 256, 175 Pac. 889. 

The purpose of the legislature in enact- 
ing subdivision 4 of this section was to 


EVIDENCE. 


[Part V 


declare a party dealing with an agent in- 
competent to testify as to any transaction 
or conversation had with the agent, in 
any action or proceeding against the prin- 
cipal, the effect of which would be to ren- 
der the principal liable by reason of the 
particular or declaration of his agent 
Wilcox v. Schissler, 55 Mont. 246, 256, 
175 Pace. 889. 

The evident purpose of subdivision 3 of 
this section was to declare the plaintiff 
in the action an incompetent witness, un- 
less the defendant waives the incompe- 
tency, which he may do, as provided in the 
first exception, or unless, under the second 
exception, it appears to the court that if 
the witness is not allowed to testify, re- 
covery cannot be had upon a cause of ac- 
tion which is obviously meritorious. Roy 
v. King’s Estate, 55 Mont. 567, 573, 179 
Pae. 821. 

Under this section as amended, an at- 
torney is competent to testify in an action 
against an administrator to recover fees 
for services rendered the estate as to 
transactions between himself and the de- 
cedent. Harwood v. Scott, 57 Mont. 83, 
186 Pac. 693. 

Cited or applied as Laws of 1897, p. 
245, before amendment, in Dorais v. Doll, 
33 Mont. 314, 319, 83 Pac. 884; as section, 
3162, Code of Civil Procedure, before 
amendment, in Harrington v. Butte & Bos- 
ton Min. Co., 33 Mont. 330, 334, 83 Pac. 
467, 114 Am. St. Rep. 821; State v. Lu 
Sing, 34 Mont. 31, 36, 85 Pac. 521, 9 Ann. 
Cas. 344. 


10536. Persons in certain relations cannot be examined. There are 


particular relations in which it is the policy of the law ‘to encourage 
confidence and to preserve it inviolate; therefore, a person cannot be 
examined as a witness in the following eases: 

1. A husband cannot be examined for or against his wife without her 
consent; nor a wife for or against her husband without his consent; nor 
can either, during the marriage or afterward, be, without the consent of 
the other, examined as to any communication made by one to the other 
during the marriage; but this exception does not apply to a civil action 
or proceeding by one against the other, nor to a criminal action or 
proceeding for a crime committed by one against the other. 

2. An attorney cannot, without the consent of his client, be examined 
as to any communication made by the client to him, or his advice given 
thereon in the course of professional employment. 

3. A clergyman or priest cannot, without the consent of the person~ 
making the confession, be examined as to any confession made to him in 
his professional character in the course of discipline enjoined by the church 
to which he belongs. 

4. A licensed physician or surgeon cannot, without the consent of his 
patient, be examined in a civil action as to any information acquired in 
attending the patient, which was necessary to enable him to prescribe or 
act for the patient. 
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5. A public officer cannot be examined as to communications made to 
him in official confidence, when the public interests would suffer by the 


disclosure. 


Related section: 12176. 

History: Ap. p. Secs. 373-377, pp. 210, 
211, L. 1867; re-en. Secs. 447-451, p. 125, 
Cod. Stat. 1871; en. Secs. 629, 630, pp. 
203, 204, L. 1877; re-en. Secs. 629, 630, 
1st Div. Rev. Stat. 1879; re-en. Secs. 650, 
651, lst Div. Comp. Stat. 1887; re-en. Sec. 
3163, C. Civ. Proc. 1895; re-en. Sec. 7892, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1881. 


The rule declared by subdivision 2 of 
this section applies where one seeks ad- 
vice upon communications made to an at- 
torney, as such, even though the advice 
sought is for the purpose of aiding the 
client to evade his creditors. Davis v. 
Morgan, 19 Mont. 141, 145, 47 Pac. 793; 
Smith v. Caldwell, 22 Mont. 331, 338, 56 
Pac. 590. 

Information incidentally obtained by 
one while acting merely as a scrivener 
in drawing up a deed, though he is also 
an attorney, where advice had not been 
asked of him and he gave none, is not 
privileged. Smith v. Caldwell, 22 Mont. 
331, 338, 56 Pac. 590. 

Where plaintiff on cross-examination ad- 
mitted that a certain physician had at- 
tended and treated her for the injuries 
‘complained of, without detailing any con- 
versation with him or telling of the char- 
acter or extent of his treatment, it was 
proper to refuse to permit defendant to 
examine the physician as to plaintiff’s 
condition at the time he attended her. 
May v. Northern Pacific Ry. Co., 32 Mont. 


10537. Judge or juror may be witness. 


522, 538, 81 Pac. 328, 4 Ann. Cas. 605, 
yids Wega iyo Bld 

Information obtained by an attorney 
from the defendant, in an action brought 
by a trustee in bankruptcy to recover the 
amount of an alleged preference, who, 
while introducing to the attorney the 
person who made the preference, and who 
was then in search of legal advice, made 


certain statements in relation to the busi- 


ness affairs of the person so introduced, 
is not privileged under subdivision 2, and 
the supreme court, upon review, is not 
bound to accept the assertion of the at- 
torney that “they called upon me for the 
purpose of obtaining my services as an 
attorney-at-law” as conclusive. Mackel v. 
Bartlett, 38 Mont. 123, 129, 82 Pac. 795. 

Under the rule that communications 
made to an attorney while acting for both 
parties do not fall within the prohibition 
of subdivision 2 of this section, when a 
controversy arises as to the matter about 
which he has thus been the common ad- 
viser, a statement by an attorney as to 
what transpired between plaintiff and de- 
fendant touching a settlement of their 
partnership affairs while he was acting as 
attorney for the firm was properly ad- 
mitted. Lenahan v. Casey, 46 Mont. 367, 
378, 128 Pac. 601. 

Cited or applied as section 3163, Code 
of Civil Procedure, in State v. Sloan, 22 
Mont. 293, 298, 56 Pac. 364; State v. Lu 
Sing, 34 Mont. 31, 36, 85 Pac. 521, 9 Ann. 
Cas. 344. 


The judge himself, or any 


juror, may be called as a witness by either party; but in such case it is in 
the discretion of the court or judge to order the trial to be postponed or 
suspended, and to take place before another judge or jury. 


History: En. Sec. 378, p. 211, L. 1867; 
Te-en. Sec. 452, p. 126, Cod. Stat. 1871; 
Te-en. Sec. 631, p. 204, L. 1877; re-en. Sec. 
631, lst Div. Rev. Stat. 1879; re-en. Sec. 


652, lst Div. Comp. Stat. 1887; re-en. Sec. 
3164, C. Civ. Proc. 1895; re-en. Sec. 7893, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1883. 


10538. When an interpreter to be sworn. When a witness does not 


understand and speak the English language, an interpreter must be sworn 
to interpret for him. Any person, a resident of the proper county, may be 
summoned by any court or judge to appear before such court or judge to | 
act as interpreter in any action or proceeding. The summons must be 
served and returned in like manner as a subpeena. Any person so sum- 
moned, who fails to attend at the time and place named in the summons, 
is guilty of contempt. 


History: En. Sec. 379, p. 211, L. 1867; 
amd. Sec. 453, p. 126, Cod. Stat. 1871; 
-re-en. Sec. 632, p. 204, L. 1877; re-en. Sec. 
' 632, 1st Div. Rev. Stat. 1879; re-en. Sec. 
+653, lst Div. Comp. Stat. 1887; amd. Sec. 
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3165, C. Civ. Proc. 1895; re-en. Sec. 7894, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1884. 


Determination of the question whether 
an interpreter is necessary for a particu- © 


Code Civ. Proc.—43 


10539, 10540] 


lar witness lies within the discretion of 
the trial court, and its conclusion is not 
subject to review except for a manifest 
and gross abuse of discretion. Abuse of 
discretion in appointing an interpreter in 
a criminal case will not justify setting 
aside a conviction, unless defendant ap- 
parently was prejudiced thereby. State 
v. Inich, 55 Mont. 1, 10, 173 Pac. 230. 


EVIDENCE. 
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Where a foreign-born witness understood 
and spoke with reasonable ease the En- 
glish language of the street and that used 
in ordinary business, but encountered dif- 
ficulty and embarrassment when sub- 
jected to examination on the witness- 
stand, the appointment of an interpreter 
was not a manifest or gross abuse of dis- 
cretion. State v. Inich, 55 Mont. 1, 11, 
173 Pac. 230. 


CHAPTER 5. 
WRITINGS—PUBLIC WRITINGS. 


Section 10539. 


Writings, Public and Private. 


Every Citizen Entitled to Inspect and Copy Public Writings. 


Effect of a Judgment or Final Order Upon Rights in Various Cases. 


Certificates of Purchase Prima Facie Evidence of Ownership. 


10540. Public Writings Defined. 

10541. All Others Private.’ 

10542. 

10543. Public Officer Bound to Give Copies. 

10544. Four Kinds of Public Writings. 

10545. Laws, Written or Unwritten. 

10546. Written Law Defined. 

10547. Constitution and Statutes. 

10548. Public and Private Statutes Defined. 

10549. Unwritten Law Defined. 

10550. Books Containing Laws Presumed to Be Correct. 
10551. Evidence of Foreign Law. 

10552. Other Evidence of Laws of Other States. 

10553. Recitals in Statutes—How Far Evidence. 

10554. Judicial Record Defined. 

10555. Record—How Authenticated as Evidence. 

10556. Record of a Foreign Country—How Authenticated. 
10557. Copy of a Foreign Record—When Evidence. 
10558. 

10559. Effect of Other Judicial Orders—When Conclusive. 
10560. Where Parties Are to Be Deemed the Same. 
10561. What Deemed Adjudged in a Judgment. 

10562. Where Sureties Are Bound, Principal Is Also. 
10563. Record of Another State—Its Effect. 

10564. Record of a Court of Admiralty. 

10565. Effect of a Foreign Judgment. 

10566. Manner of Impeaching a Record. 

10567. The Jurisdiction Necessary in a Judgment. 

10568. Manner of Proving Other Official Documents, 
10569. Public Record of Private Writing Evidence. 
10570. Entries in Official Books Prima Facie Evidence. 
10571. Justice’s Judgment in Other States—How Proved. 
10572. Same—Certificate to Transcript—Contents. 

10573. Contents of Other Official Certificates. 

10574. Provisions in Relation to States Apply to Territories. 
10575. 

10576. 


10539. Writings, public and private. 


1... Publies-and: 
2. Private. 


Entries Made by Officers or Boards Prima Facie Evidence. 


Writings are of two kinds: 


History: En. Sec. 3170, C. Civ. Proc, 1895; re-en. Sec. 7895, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1887. 


10540. Public writings defined. Public writings are: 
1. The written acts or records of the acts of the sovereign authority, 
of official bodies and tribunals, and of public officers, legislative, judicial, 
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and executive, whether of this state, of the United States, of a sister state, 
or of a foreign country; 
2. Public records, kept in this state, of private writings. 


History: En. Sec. 3171, C. Civ. Proc. 1895; re-en. Sec. 7896, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1888. 


10541. All others private. All other writings are private. 


History: En. Sec. 3172, C. Civ. Proc. 1895; re-en. Sec. 7897, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1889. ; 


10542. Every citizen entitled to inspect and copy public writings. 
Every citizen has a right to inspect and take a copy of any public writings 
of this state, except as otherwise expressly provided by statute. 


History: En. Sec. 3180, C. Civ. Proc. 1895; re-en. Sec. 7898, Rev. C. 1907. Cal C. 
Civ. Proc. Sec. 1892. 


10543. Public officer bound to give copies. Every public officer having 
the custody of a public writing, which a citizen has a right to inspect, is 
bound to give him, on demand, a certified copy of it, on payment of the 
legal fees therefor, and such copy is admissible as evidence in like cases 
and with like effect as the original writing. 


History: En. Sec. 3181, C. Civ. Proc. 1895; re-en. Sec. 7899, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1893. 


10544. Four kinds of public writings. Public writings are divided into 
four classes: 

1. Laws. 

2. Judicial records. 

3. Other official documents. 

4. Public records, kept in this state, of private writings. 


History: En. Sec. 3182, C. Civ. Proc. 1895; re-en. Sec. 7900, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1894. 


10545. Laws, written or unwritten. Laws, whether organic or ordi- 
nary, are either written or unwritten. 


History: En. Sec. 3183, C. Civ. Proc. 1895; re-en. Sec. 7901, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1895. 


10546. Written law defined. A written law is that which is promul- 
gated in writing, and of which a record is in existence. 


History: En. Sec. 3184, C. Civ. Proc. 1895; re-en. Sec. 7902, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1896. 


10547. Constitution and statutes. The organic law is the constitution 
of government, and is altogether written. Other written laws are denom- 
inated statutes. The written law of this state is therefore contained in its 
constitution and statutes, and in the constitution and statutes of the United 
States. 


History: En. Sec. 3185, C. Civ. Proc. 1895; re-en. Sec. 7903, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1897. 


_ 10548. Public and private statutes defined. Statutes are public or 
private. A private statute is one which concerns only certain designated 
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individuals, and affects only their private rights. All other statutes are 
public, in which are included statutes creating or affecting corporations. 


History: En. Sec. 3186, C. Civ. Proc. 1895; re-en. Sec. 7904, Rev. C. 1907. Cal. OC. 
Civ. Proc. Sec. 1898. 


10549. Unwritten law defined. Unwritten law is the law not promul- 
gated and recorded, as mentioned in section 10546, but which is,. neverthe- 
less, observed and administered in the courts of the country. It has no 
certain repository, but is collected from the reports of the decisions of the 
courts and treatises of learned men. 


History: En. Sec. 3187, C. Civ. Proc. 1895; re-en. Sec. 7905, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1899. 


10550. Books containing laws presumed to be correct. Books printed 
or published under the authority of a sister state or foreign country, and 
‘purporting to contain the statutes, code, or other written law of such state 
or country, or proved to be commonly admitted in the tribunals of such 
state or country as evidence of the written law thereof, are admissible in 
this state as evidence of such law. 


History: En. Sec. 370, p. 120, Bannack Proof of the written law of another 
Stat.; re-en. Sec. 428, p. 221, L. 1867; state must be made in compliance with the 
re-en. Sec. 502, p. 137, Cod. Stat. 1871; methods prescribed in this section and the 


repealed Sec. 674, p. 215, L. 1877; re-en. next succeeding section. Ridpath v. Hel- ~ 


Sec. 12, p. 12, L. 1881; re-en. Sec. 646, 1st ler, 46 Mont. 586, 590, 129 Pac. 1054. 
Div. Comp. Stat. 1887; en. Sec. 3188, C. 

Civ. Proc. 1895; re-en. Sec. 7906, Rev. C. 

1907. Cal. C. Civ. Proc. Sec. 1900. 


10551. Evidence of foreign law. A copy of the written law or other 
public writing of any state or country, attested by the certificate of the 
officer having charge of the original, under the public seal of the state or 
country, is admissible as evidence of such law or writing. 


History: En. Sec. 3189, C. Civ. Proc. Cited or applied as section 7907, Re- 
1895; re-en. Sec. 7907, Rev. C. 1907. Cal. vised Codes, in Ridpath v. Heller, 46 Mont. 
C. Civ. Proc. Sec. 1901. 586, 590, 129 Pac. 1054. 


10552. Other evidence of laws of other states. The oral testimony of 
witnesses skilled therein is admissible as evidence of the unwritten law of 
a sister state or foreign country, as are also printed and published books 
of reports of decisions of the courts of such state or country, or proved to 
be commonly admitted in such courts. 


‘History: En. Sec. 3190, C. Civ. Proc. timony of witnesses skilled in the sub- 
1895; re-en. Sec. 7908, Rev. C. 1907. Cal. ject. Ridpath v. Heller, 46 Mont. 586, 590, 
C. Civ. Proc. Sec. 1902. 129 Pac. 1054. 

Cited or applied as section 7908, Revised 


The unwritten law of a sister state may : 
be proved by the published reports of the every a v. Loftus, 53 Mont. 546, 
; : ; 


decisions of its courts, or by the oral tes- 


10553. Recitals in statutes—How far evidence. The recitals in a 
public statute are conclusive evidence of the facts recited for the purpose 
of carrying it into effect, but no further. The recitals in a private statute 
are conclusive evidence between parties who claim under its provisions, 
but no further. 


History: En. Sec. 3191, C. Civ. Proc. 1895; re-en. Sec. 7909, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1903. 
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10554. Judicial record defined. A judicial record is the record of 
official entry of the proceedings in a court of justice, or of the official act 
-of a judicial officer, in an action or special proceeding. 


History: En. Sec. 3192, C. Civ. Proc. 1895; re-en. Sec. 7910, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1904. 


10555. Record—How authenticated as evidence. A judicial record of 
this state, or of the United States, may be proved by the production of 
the original, or by a copy thereof certified by the clerk or other person 
havimg the legal custody thereof. That of a sister state may be proved 
by the attestation of the clerk, and the seal of the court annexed, if there 
be a clerk and seal, together with a certificate of the chief judge or 


presiding magistrate, that the attestation is in due form. 


Related Section 10571. 

History: Ap. p. Sec. 366, p. 120, Ban- 
nack Stat.; re-en. Sec. 424, p. 221, L. 1887; 
re-en. Sec. 498, p. 136, Cod. Stat. 1871; 
repealed Sec. 674, p. 215, L. 1877; re-en. 
Sec. 12, p. 12, L. 1881; re-en. Sec. 645, 1st 
Div. Comp. Stat. 1887; en. Sec. 3193, C. 
Civ. Proc. 1895; re-en. Sec. 7911, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1905. 


Note.—See also authentication of rec- 
ords, page 47, Political Code. 


The proper manner of proving a prior. 


conviction is not by the introduction of 
the commitment, but by the record of the 
judgment. State v. Howard, 30 Mont. 518, 
526, 77 Pac. 50. 

The words “in due form,” as used in 
this section, mean the form prescribed by 
the law or practice of the state from which 
the record comes. Adams v. Stenehjem, 50 
Mont. 232, 236, 146 Pac. 469. 

Whether the attestation by a clerk of 
court of another state to one of its ju- 
dicial records is in due form must be 
determined from the certificate of the 
judge of such court, since the courts of 


this state do not take judicial notice of the’ 


statute laws or practice of a foreign state. 
Adams v. Stenehjem, 50 Mont. 232, 236, 
146 Pac. 469. 

It is for the judge of that state from 
which the record came to determine wheth- 
er the attestation of the clerk is in due 
form, and to evidence his conclusion by his 
certificate, and it is to his certificate alone 
that the court of this state must look to 


ascertain whether what purports to be a 
cerificate by the clerk is such under the 
laws of the state where it was made. Ad- 
ams v. Stenehjem, 50 Mont. 232, 237, 146 
Pac. 469. 

A copy of a judgment-roll of a court of 
another state, the certificate of attestation 
to which was to the effect that ‘said cer- 
tificate of said clerk is duly authorized by 
law to be issued by such clerk, and full 
faith and credit are due to all his of: 
ficial acts as such,’”’ instead of that “the 
attestation is in due form,” as required 
by this section, was inadmissible in evi- 
dence. Adams v. Stenehjem, 50 Mont. 
232, 237, 146 Pac. 469. 

Whether a record of another state is en- 
titled to full faith and credit in this state 
is a question to be determined by the 
court in which it is offered in evidence, 
and not by the judge of the court from 
which it comes. Adams v. Stenehjem, 50 
Mont. 232, 238, 146 Pac. 469. 

Before the courts of this state can give 
faith and credit to a judgment of a for- 
eign state, the evidence offered must dis- 
close that it is valid and capable of en- 
forcement by final process; and in an ac- 
tion to recover upon such a judgment, fail- 
ure of plaintiff to show that it was entered 
in the court of its rendition was a failure 
to prove a judgment capable of enforce- 
ment. Adams v. Stenehjem, 50 Mont. 232, 
238, 146 Pac. 469. 

Cited or applied as section 7911, Re- 
vised Codes, in Buhler v. Loftus, 53 Mont. 
546, 560, 165 Pac. 601. 


10556. Record of a foreign country—How authenticated. A judicial 


record of a foreign country may be proved by the attestation of the clerk, 
with the seal of the court annexed, if there be a clerk and seal, or of the 
legal keeper of the record, with the seal of his office annexed, if there be 
a seal, together with a certificate of the chief judge or presiding magis- 
trate, that the person making the attestation is the clerk of the court or 
the legal keeper of the record, and, in either case, that the signature of 
such person is genuine, and that the attestation is in due form. The 
signature of the chief judge or presiding magistrate must be authenticated 
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by the certificate of the minister or ambassador, or a consul, vice-consul, 
or consular agent of the United States in such foreign country. 


History: Ap. p. Sec. 368, p. 120, Ban- repealed Sec. 674, p. 215, L. 1877; en. Sec. 
nack Stat.; re-en. Sec. 426, p. 221, L. 1867; 3194, C. Civ. Proc. 1895; re-en. Sec. 7912, 
re-en. Sec. 500, p. 137, Cod. Stat. 1871; Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1906. 


10557. Copy of a foreign record—When evidence. A copy of the 
judicial record of a foreign country is also admissible in evidence, upon 
proof: 

1. That the copy offered has been compared by the witness with the 
original, and is an exact transcript of the whole of it; 

2. ‘That such original was in the custody of the clerk of the court or 
other legal keeper of the same; and, 

3. That the copy is duly attested by a seal which is proved to be the 
seal of the court where the record remains, if it be the record of a court; 
or if there be no such seal, or if it be not a record of a court, by the 
signature of the legal keeper of the original. 


History: En. Sec. 370, p. 120, Bannack 
Stat.; re-en. Sec. 427, p. 221, L. 1867; 
re-en. Sec. 501, p. 137, Cod. Stat. 1871; re- 


10558. Effect of a judgment or 


pealed Sec. 674, p. 215, L. 1877; re-en. Sec. 
3195, C. Civ. Proc. 1895; re-en. Sec. 7913, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1907. 


final order upon rights in various 


cases. The effect of a judgment or final order in an action or special 
proceeding before a court or judge of this state, or of the United States, 
having jurisdiction to pronounce the judgment or order, is as follows: 

1. In ease of a judgment or order against a specific thing, or in 
respect to the probate of a will, or the administration of the estate of a 
decedent, or in respect to the personal, political, or legal condition or 
relation of a particular person, the judgment or order is conclusive upon 
the title to the thing, the will, or administration, or the condition or 
relation of the person. 

2. In other cases, the judgment or order is, in respect to the matter 
directly adjudged, conclusive between the parties and their successors in 
interest by title subsequent to the commencement of the action or special 
proceeding, litigating for the same thing under the same title, and in the 
same capacity, provided they have nctice, actual or constructive, of the 


pendency of the action or proceeding. 


History: En. Sec. 3196, C. Civ. Proc. 
1895; re-en. Sec. 7914, Rey. C. 1907. Cal. 
Cc. Civ. Proc. Sec. 1908. 


A judgment in a prior action, which ad- 
judicated the ultimate rights of the parties 
in the subject in controversy, meets the re- 
quirements of this section, and was er- 
roneously rejected on the hearing of an 
order to show cause why an injunction 
should not issue to restrain defendant 
from operating a certain mine pending 
a suit for an interest therein. Wetzstein 
v. Boston & M. C. C. & S. M. Co., 26 Mont. 
193, 207, 66 Pac. 943. 

One not a party to a judgment is not 
bound thereby. Conrow v. Huffine, 48 
Mont. 437, 447, 138 Pac. 1094. 

A judgment which recited that, as shown 
by the evidence, it was barred by sub- 


division 3 of section 9031, being upon the 
merits, was conclusive on that point, and, 
in the absence of a timely appeal, be- 
came final, and constituted a bar to an- 
other action on the same cause. Peterson 
v. City of Butte, 52 Mont. 13, 15, 155 Pac. 
265. 

When a final judgment has once been 
rendered, it cannot be set aside by the 
court which has rendered it, except upon 
motion for a new trial or some other 
method authorized by statute, and, unless 
void upon its face, it is conclusive as to 
the matter adjudged upon the parties and 
their successors. State ex rel. Working v. 
District Court, 50 Mont. 435, 437, 147 Pac. 
614. 

Where a judgment is rendered on the 
merits, and not thereafter reversed, modi- 
fied, or set aside, it is res judicata as to 
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the cause of action, without regard to 
whether it was right or wrong. Peterson 
ne City of Butte, 52 Mont. 13, 15, 155 Pace. 
265. 

The rule that a judgment valid on its 
face is not subject to collateral attack 
based upon considerations dehors the ree- 
ord is especially applicable to a decree 
of adoption. In re Pepin’s Estate, 53 
Mont. 240, 247, 163 Pac. 104. 

Cited or applied as section 3196, Code 


10559. Effect of other judicial orders—When conclusive. 


PUBLIC WRITINGS. 


[10559-10562 


of Civil Procedure, in State ex rel. Boston 
& M. Co. v. District Court, 30 Mont. 96, 
110, 75 Pac. 956; Spencer v. Spencer, 31 
Mont. 631, 637, 79 Pac. 320; State ex rel. 
Pool v. District Court, 34 Mont. 258, 264, 
86 Pac. 798; Glass v. Basin & Bay State 
Min. Co., 35 Mont. 567, 573, 90 Pac. 753; 
as section 7914, Revised Codes, in Sloan 
v. Byers, 37 Mont. 503, 514, 97 Pac. 855; 
Dunne v. Yund, 52 Mont. 24, 34, 155 Pac, 
273. 


Other judi- 


cial orders of a court or judge of this state, or of the United States, create 
a disputable presumption, according to the matter directly determined, 
between the same parties and their representatives and successors in interest 
by title subsequent to the commencement of the action or special proceed- 
ing, litigating for the same thing under the same title, and in the same 
capacity. 


History: En. Sec. 3197, C. Civ. Proc. 1895; re-en. Sec. 7915, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1909. 


10560. Where parties are to be deemed the same. The parties are 
deemed to be the same when those between whom the evidence is offered 
were on opposite sides in the former case, and a judgment or other 
determination could in that case have been made between them alone, 


though other parties were joined with both or either. 
History: En. Sec. 3198, C. Civ. Proc. 1895; re-en. Sec. 7916, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1910. 


10561. What deemed adjudged in a judgment. That only is deemed 
to have been adjudged in a former judgment which appears upon its face 
to have been so adjudged, or which was actually and necessarily included 


therein or necessary thereto. 

History: En. Sec. 3199, ©. Civ. Proc. 
1895; re-en. Sec. 7917, Rev. C. 1907. Cal. 
©. Ciy. Proc. Sec. 1911. 


A judgment in a prior action, which ad- - 


judicated the-ultimate right of the parties 
in the subject in controversy, meets the 
requirements of this section, and was er- 
roneously rejected on the hearing of an 
order to show cause why an injunction 
should not issue to restrain defendant 
from operating a certain mine pending a 
suit for an interest therein. Wetzstein v. 
Boston & M. C. C. & S. M. Co., 26 Mont. 
193, 207, 66 Pac. 943. 

Where the rights of the parties defend- 
ant in a water-right suit are not, as be- 
tween themselves, presented to the court 
by the pleadings for determination, the 
decree will not estop them from having 
such rights determined in a subsequent 
ease. Sloan v. Byers, 37 Mont. 503, 514, 
97 Pac. 855. 


10562. Where sureties are bound, principal is also. 


Where water rights have been deter- 
mined in a judgment against interference 
with the right of one of the parties to a 
sufficient flow of water to satisfy his 
claim, the presumption obtains that the 
court also determined that the waters did 
not sink and become lost before reaching 
the lands of such party. Howell v. Bent, 
48 Mont. 268, 272, 137 Pac. 49. 


As between the parties to an action, the 
judgment is an adjudication, not merely 
of the conclusions expressed, but of every- 
thing necessarily included in them. Lyon 
v. United States F. & G. Co., 48 Mont. 
591, 603, 140 Pac. 86, Ann. Cas. 1915D, 
1036. 


Cited or applied as section 7917, Revised 
Codes, in Bennett v. Quinlan, 47 Mont. 
247, 252, 131 Pac. 1067; Peterson v. City 
of Butte, 52 Mont. 13, 15, 155 Pac. 265; 
Dunne v. Yund, 52 Mont. 24, 34, 155 Pae, 
273. 


Whenever, pur- 


suant to the last four sections, a party is bound by a record, and such 
party stands in the relation of a surety for another, the latter is also 
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bound from the time that he has notice of the action or proceeding, and 
an opportunity at the surety’s request to join in the defense. 


Related section: 9824. 1895; re-en. Sec. 7918, Rev. C. 1907. Cal. 
History: Hn. Sec. 3200, C. Civ. Proc. OC. Civ. Proc. Sec. 1912. 


10563. Record of another state—Its effect. The effect of a judicial 
record of a sister state is the same in this state as in the state where it 
was made, except that it can only be enforced here by an action or special 
proceeding, and except, also, that the authority of a guardian or committee, 
or of an executor or administrator, does not extend beyond the jurisdiction 
of the government under which he was invested with his authority. 


History: En. Sec. 3201, C. Civ. Proc. Pac. 866, 115:Am. St. Rep. 510, 9 Amn: 
1895; re-en. Sec. 7919, Rev. C. 1907. Cal. Cas. 418, 6 L. R. A. (N. 8S.) 617; as section 
C. Civ. Proc. Sec. 1913. 7919, Revised Codes, in State ex rel. Nipp 

v. District Court, 46 Mont. 425, 437, 128 

Cited or applied as section 3201, Code Pac. 590, Ann. Cas. 1916B, 256; In re 
of Civil Procedure, in State ex rel. Ruef Estate of Bruhns, 58 Mont. 526, 529, 193 
v. District Court, 34 Mont. 96, 101, 85 Pac. 1114. 


10564. Record of a court of admiralty. The effect of the judicial 
record of a court of admiralty of a foreign country is the same as if it 
were the record of a court of admiralty of the United States. 


History: En. Sec. 3202, C. Civ. Proc. 1895; re-en. Sec. 7920, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1914. 


10565. Effect of a foreign judgment. The effect of the judgment of 
any other tribunal of a foreign country having jurisdiction to pronounce 
the judgment is as follows: 

1. In ease of a judgment against a specific thing, the judgment is 
conclusive upon the title to the thing. 

2. In case of a judgment against a person, the judgment is presump- 
tive evidence of a right as between the parties and their successors in 
interest by a subsequent title, and can only be repelled by evidence of a 
want of jurisdiction, want of notice to the party, collusion, fraud, or clear 
mistake of law or fact. 


History: En. Sec. 3203, C. Civ. Proc. 1895; re-en. Sec. 7921, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1915. 


10566. Manner of impeaching a record. Any judicial record may be 
impeached by evidence of a want of jurisdiction in the court or judicial 
officer, of collusion between the parties, or of fraud in the party offering 
the record, in respect to the proceedings. 


History: En. Sec. 3204, C. Civ. Proc. 1895; re-en. Sec. 7922, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1916. 


10567. The jurisdiction necessary in a judgment. The jurisdiction 
sufficient to sustain a record is jurisdiction over the cause, over the parties, 
and over the thing, when a specific thing is the subject of the judgment. 


History: En. Sec. 3205, C. Civ. Proc. 1895; re-en. Sec. 7923, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1917. 


10568. Manner of proving other official documents. Other official 
documents may be proved as follows: 
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1. Acts of the executive of this state, by the records of the state 
department of the state, and of the United States, by the records of the 
state department of the United States, certified by the heads of those 
departments respectively. They may also be proved by public documents 
printed by the order of the legislative assembly or congress, or either 
house thereof. 

2. The proceedings of the legislative assembly of this state or of 
congress, by the journals of those bodies respectively, or either house 
thereof, or by published statutes or resolutions, or by copies, certified by 
the clerk or printed by their order. 

3. The acts of the executive, or the proceedings of the legislature of 
a sister state, in the same manner. pas 

4. The acts of the executive, or the proceedings of the legislature of 
a foreign country, by journals published by their authority, or commonly 
received in that country as such, or by a copy certified under the seal of 
the country or sovereign, or by a recognition thereof in some public act of 
the executive of the United States. 

5. Acts of a municipal corporation of this state, or of a board or 
department thereof, by a copy, certified by the legal keeper thereof, or 
by a printed book published by the authority of such corporation. 

6. Documents of any other class in this state, by the original, or by a 
copy, certified by the legal keeper thereof. 

7. Documents of any other class in a sister state, by the original, or 
by a copy, certified by the legal keeper thereof, together with the 
certificate of the secretary of state, judge of the supreme court, district, 
or county court, or mayor of a city of such state, that the copy is duly 
certified by the officer having the legal custody of the original. 

8. Documents of any other class in a foreign country, by the original, 
or by a copy, certified by the legal keeper thereof, with the certificate, 
under seal of the country or sovereign, that the document is a valid and 
subsisting document of such country, and that the copy is duly certified 
by the officer having the legal custody of the original. 

9. Documents in the departments of the United States government, by 
the certificate of the legal custodian thereof. 


History: En. Sec. 3206, C. Civ. Proc. 
1895; re-en. Sec. 7924, Rev. C. 1907. Cal. 
GC. Civ. Proc. Sec. 1918. 


Certified copies of the records of the 
county commissioners, showing the result 
of a local option election, together with a 
certified copy of the affidavit of the pub- 
lisher of the newspaper giving notice of 
the election, made by the county clerk, 
were properly admitted in evidence on the 
trial of one charged with an unlawful sale 
of liquor. State v. O’Brien, 35 Mont. 482, 
499, 90 Pac. 514. 

Under the ninth subdivision of this sec- 
tion, a certified copy of a copy is not ad- 
missible. The best evidence is a certi- 
fied copy of the original by the officer 
having it in custody. Stephens v. Nacey, 
49 Mont. 230, 246, 141 Pac. 649. 


It is error to admit in evidence, against 
objection, the copy of the plat of a town- 
site, it not being the best evidence; but 
where it appears that a certified copy of 
the original, by the officer having it in 
charge, could easily be supplied, and it 
does not appear that prejudice was 
wrought by the use of the copy admitted, 
the judgment will not be reversed because 
of such error. Stephens v. Nacey, 49 Mont. 
230, 246, 141 Pac. 649. 

Cited or applied as section 3206, Code 
of Civil Procedure, in Milwaukee Gold Ex- 
traction Co. v. Gordon, 37 Mont. 209, 218, 
95 Pac. 995; as section 7924, Revised 
Codes, in State v. State Board of Equaliza- 
tion, 56 Mont. 450, 460, 186 Pac. 697. 
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10569. Public record of private writing evidence. A public record of 
a private writing may be proved by the original record, or by a copy 
thereof, certified by the legal keeper of the record. 


History: En. Sec. 3207, C. Civ. Proc. 
1895; re-en. Sec. 7925, Rey. C. 1907. Cal. 
C. Civ. Proc. Sec. 1919. 


The organization of a corporation under 
the state law was properly proved by a 
copy of its certificate of incorporation, 
certified by the secretary of state. West- 


10570. Entries in official books prima facie evidence. 


ern Iron Works v. Montana P. & P. Co., 30 
Mont. 550, 555, 77 Pac. 413. 

This section refers to a public record of 
a private writing within the state, and not 
to public records of other states. Milwau- 
kee Gold Extraction Co. v. Gordon, 37 
Mont. 209, 218, 95 Pac. 995. 


Entries in public 


or other official books or records, made in the performance of his duty by 
a public officer of this state, or any other person in the performance of a 
duty specially enjoined by law, are prima facie evidence of the facts stated 
therein. 


Related section: 10576. 

History: En. Sec. 3208, C. Civ. Proc. 
1895; re-en. Sec. 7926, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1920. 


school census of the county in which the 
prosecutrix attended school, required by 
law to be kept, was a public record, and 
as such admissible as prima facie evidence 

. of the age of the prosecutrix. State v. 
Vinn, 50 Mont. 27, 39, 144 Pac. 773. 


In a prosecution for statutory rape, the 
10571. Justice’s judgment in other states—How proved. A transcript 
from the record or docket of a justice of the peace of a sister state, of a 
judgment rendered by him, of the proceedings in the action before the 
judgment, of the execution and return, if any, subscribed by the justice 
and verified in the manner prescribed in the next section, is admissible 
evidence of the facts stated therein. 


Related section: 10555. 
History: En. Sec. 3209, C. Civ. Proc. 


1895; re-en. Sec. 7927, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1921. 


10572. Same—Certificate to transcript—Contents. There must be 
attached to the transcript a certificate of the justice that the transcript 
is in all respects correct, and that he had jurisdiction of the action, and 
also a further certificate of the clerk or prothonotary of the county in 
which the justice resided at the time of rendering the judgment, under 
the seal of the county, or the seal of the court of common pleas or county 
court thereof, certifying that the person subscribing the transcript was, at 
the date of the judgment, a justice of the peace in the county, and that 
the signature is genuine. Such judgment, proceedings, and jurisdiction 
may also be proved by the justice himself, on the production of his docket, 
or by a copy of the judgment, and his oral examination as a witness. 


History: En. Sec. 3210, C. Civ. Proc. 1895; re-en. Sec. 7928, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1922. 


10573. Contents of other official certificates. Whenever a copy of a 
writing is certified for the purpose of evidence, the certificate must state 
in substance that the copy is a correct copy of the original, or of a 
specified part thereof, as the case may be. The certificate must be under 
the official seal of the certifying officer, if there be any, or if he be the 
elerk of a court having a seal, under the seal of such court. 


History: En. Sec. 3211, C. Civ. Proc. 1895; re-en. Sec. 7929, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1923. 
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10574. Provisions in relation to states apply to territories. The pro- 
visions of the preceding sections of this chapter, applicable to the public 
writings of a sister state, are equally applicable to the public writings of 
the United States, or a territory of the United States. 


History: En. Sec. 3212, C. Civ. Proc. 1895; re-en. Sec. 7930, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1924. 


10575. Certificates of purchase prima facie evidence of ownership. A 
certificate of purchase or of location of any lands in this state, issued or 
made in pursuance of any law of the United States, or of this state, is 
prima facie evidence that the holder or assignee of such certificate is the 
owner of the land described therein; but this evidence may be overcome 
by proof that at the time of the location, or time of filing a preemption 
elaim on which the certificate may have been issued, the land was in the 
adverse possession of the adverse party, or those under whom he elaims, 
or that the adverse party is holding the land tor mining purposes. 


History: En. Sec. 3213, C. Civ. Proc. was entitled to patent, was not such a 


1895; re-en. Sec. 7931, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1925. 


In an action of ejectment to recover 
possession of a mining claim, a receipt 
issued by the receiver of the United 
States land office, which failed to show 
that plaintiff had made the purchase or 


certificate as is referred to in this section, 
and was valueless as evidence, but its ad- 
mission in evidence was error without 
prejudice where plaintiff’s title was amply 
sustained by other proof. Consolidated 
Gold & Sapphire Min. Co. v. Struthers, 41 
Mont. 565, 575, 111 Pac. 152. 


10576. Entries made by officers or boards prima facie evidence. An 
entry made by an officer, or board of officers, or under the direction and 
in the presence of either, in the course of official duty, is prima facie 
evidence of the facts stated m such entry. 


Related section: 10570. 1895; re-en. Sec. 7932, Rev. C. 1907. Cal. 
History: En. Sec. 3214, C. Civ. Proc. OC. Civ. Proc. Sec. 1926. 


CHAPTER 6. 
WRITINGS—PRIVATE WRITINGS. 


Section 10577. Private Writings Classified. 


10578. Seal Defined. 

10579. Manner of Making Seal. 

10580. Effect of Seal. 

10581. Execution of an Instrument Defined. 

10582. Compromise of a Debt Without Seal Good. 

10583. Subscribing Witness Defined. 

10584. Books, Maps, ete—How Far Evidence. 

10585. Original Writing to Be Proved or Accounted For. 
10586. When in Possession of Adverse Party, Notice to Be Given. 
10587. Writings Called For and Inspected May Be Withheld. 
10588. Writings—How Proved. 

10589. Other Witnesses May Also Testify. 

10590. When Evidence of Execution Not Necessary. 

10591. Evidence of Handwriting. 

10592. Evidence of Handwriting by Comparison. 

10593. Same—Where Writing Is More Than Thirty Years Old. 
10594. Entries of Decedents Evidence in Specified Cases. 
10595. Copies of Entries Also Allowed. 

10596. Private Writings—How Proved. 

10597. Removal of Public Records. 

10598. Certified Copies of Records as Evidence. 
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10577. Private writings classified. Private writings are either: 
1. Sealed; or, 
2. Unsealed. 


History: En. Sec. 3220, C. Civ. Proc. 1895; re-en. Sec. 7933, Rev. C. 1907. Cal. OC. 
Civ. Proc. Sec. 1929. 


10578. Seal defined. A seal is a particular sign, made to attest, in the 
most formal manner, the execution of an instrument. 


History: En. Sec. 3221, C. Civ. Proc. 1895; re-en. Sec. 7934, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1930. 


10579. Manner of making seal. A public seal in this state is a stamp 
or impression made by a public officer with an instrument provided by 
law, to attest the execution of an official or public document, upon the 
paper, or upon any substance attached to the paper, which is capable of 
receiving a visible impression. <A private seal may be made in the same 
manner by any instrument, or it may be made by the scroll of a pen, or 
by writing the word ‘‘seal’’ against the signature of the writer. A scroll 
or other sign, made in a sister state or foreign country, and there recog- 
nized as a seal, must be so regarded in this state. 


History: En. Sec. 3222, C. Civ. Proc. 1895; re-en. Sec. 7935, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1951. 


10580. Effect of seal. There must be no difference hereafter, in this © 


state, between sealed and unsealed writings. A writing under seal may 
therefore be changed, or altogether discharged, by a writing not under 
seal. 


History: En. Sec. 3223, OC. Civ. Proc. 1895; re-en. Sec. 7936, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1932. 


10581. Execution of an instrument defined. The execution of an 
instrument is the subscribing and delivering it, with or without affixing 
a seal. 


History: En. Sec. 3224, C. Civ. Proc. 1895; re-en. Sec. 7937, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1933. . 


10582. Compromise of a debt without seal good. An agreement in 
writing without a seal, for the compromise or settlement of a debt, is as 
obligatory as if a seal were affixed. 


History: En. Sec. 3225, C. Civ. Proc. 1895; re-en. Sec. 7938, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1934. 


10583. Subscribing witness defined. A subscribing witness is one who 
sees a writing executed or hears it acknowledged, and at the request of 
the party thereupon signs his name as a witness. 


History: En. Sec. 3226, C. Civ. Proc. 1895; re-en. Sec. 7939, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1935. 


10584. Books, maps, etc.—How far evidence. Historical works, books 
of science or art, and published maps or charts, when made by persons 
indifferent between the parties, are prima facie evidence of facts of general 
notoriety and interest. 


History: En. Sec. 3227, C. Civ. Proc. Tables showing the effect of experi- 
1895; re-en. Sec. 7940, Rev. C. 1907. Cal. ments made by the manufacturer of the 


C. Civ. Proc. Sec. 1936. air-brakes with which plaintiff locomotive 
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engineer’s train was equipped, offered in 
evidence for the purpose of showing their 
available power to control the movements 
of trains of different tonnage under vary- 
‘ing conditions, were admissible upon the 


10585. Original writing to be proved or accounted for. 


PRIVATE WRITINGS. 


[10585-10590 


same principle as are mortality tables, 
almanacs, market reports, etc. lLynes v. 
Northern Pacific Ry. Co., 43 Mont. 317, 
329, 117 Pac. 81, Ann. Cas. 1912C, 183. 


The original 


writing must be produced and proved, except as provided in sections 
10488 to 10701 of this code. If it has been lost, proof of the loss must 
first be made before evidence can be given of its contents. Upon such 
proof being made, together with proof of the due execution of the writing, 
its contents may be proved by a copy, or by a recital of its contents, in 


some authentic document, or by the recollection of a witness, as herein- 


before provided. 


History: En. Sec. 3228, C. Civ. Proc. 
1895; re-en. Sec. 7941, Rev. C. 1907. Cal. 
Maeve roc, sec. 1937. 


Where plaintiff relied on a telegram, the 
burden was on him to prove the loss of 
the original, to authorize the admission of 
a copy. Bond v. Hurd, 31 Mont. 314, 319, 
78 Pac. 579, 3 Ann. Cas. 566. 

Cited or applied as section 3228, Code 


of Civil Procedure, in Capell v. Fagan, 30 
Mont. 507, 512, 77 Pac. 55,-2 Ann: Cas. 
37; as section 7941, Revised Codes, in 
Cohen v. Clark, 44 Mont. 151, 158, 119 
Pac. 775. 


Admissibility of parol evidence to show 
contents of lost memorandum required by 
the statute of frauds, see note in Ann. Cas. 
1916F, 173. 


10586. When in possession of adverse party, notice to be given. If the 
writing be in the custody of the adverse party, he must first have reason- 
able notice to produce it. If he then fail to do so, the contents of the 
writing may be proved as in case of its loss. But the notice to produce 
it is not necessary where the writing is itself a notice, or where it has 
been wrongfully obtained or withheld by the adverse party. 


History: En. Sec. 3229, C. Civ. Proc. 1895; re-en. Sec. 7942, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1938. 


10587. Writings called for and inspected may be withheld. Though 
a writing called for by one party is produced by the other, and it is there- 
upon inspected by the party calling for it, he is not obliged to produce it 
as evidence in the ease. 


History: En. Sec. 3230, C. Civ. Proc. 1895; re-en. Sec. 7943, Rev. ©. 1907. Cal. C. 
Civ. Proc. Sec. 1939. 


10588. Writings—How proved. Any writing may be proved either: 

1. By any one who saw the writing executed; or, 

2. By evidence of the genuineness of the handwriting of the maker; or, 
3. By a subscribing witness. 


Related section: 10596. 
History: En. Sec. 3231, C. Civ. Proc. 


1895; re-en. Sec. 7944, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1940. 


10589. Other witnesses may also testify. If the subscribing witness 
denies or does not recollect the execution of the writing, its execution may 
still be proved by other evidence. , 


History: En. Sec. 3232, C. Civ. Proc. 1895; re-en. Sec. 7945, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1941. 


10590. When evidence of execution not necessary. Where, however, 
evidence is given that the party against whom the writing is offered has 
at any time admitted its execution, no other evidence of the execution need 


685 


10591-10595 | EVIDENCE. [Part V 
be given, when the instrument is one mentioned in section 105938, or one 
produced from the custody of the adverse Bay and has been acted upon 
by him as genuine. 


History: En. Sec. 3233, C. Civ. Proc. 1895; re-en. Sec. 7946, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1942. 


10591. Evidence of handwriting. The handwriting of a person may 
be proved by any one who believes it to be his, and who has seen him 
write, or has seen writings purporting to be his, upon which he has acted 
or been charged, and who has thus acquired a knowledge of his hand- 
writing. 

History: En. Sec. 3234, C. Civ. Proc. 


1895; re-en. Sec. 7947, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1943. 


Under this section and the following 
section, where the question at issue is the 
genuineness of the signature to a paper, 
signatures clearly proven to be those of 


the person whose writing is under inves- — 
tigation may be used for the purpose of 
comparison. Baxter v. Hamilton, 20 Mont. 
327, 335, 51 Pac. 265. 


Evidence of handwriting by nonexpert 
witness, see note in 63 L. R. A. 964. 


10592. Evidence of handwriting by comparison. Evidence respecting 
the handwriting may also be given by comparison, made by the witness or 
jury, with writings admitted or treated as genuine by the party against 
whom the evidence is offered, or proved to be genuine to the satisfaction 
of the judge. 


History: En. Sec. 3235, C. Civ. Proc. 
1895; re-en. Sec. 7948, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1944. 


of Civil Procedure, in Baxter v. Hamilton, 
20 Mont. 327, 335, 51 Pac. 265. 


Comparison of handwriting for eviden- 


Cited or applied as section 3235, Code _ tial purposes, see notes in 62 L. R. A. 818. 


10593. Same—Where a writing is more than thirty years old. Where 
a writing is more than thirty years old, the comparisons may be made 
with writing purporting to be genuine, and generally respected and acted 
upon as such, by persons having an interest in knowing the fact. 


History: En. Sec. 3236, C. Civ. Proc. 1895; re-en. Sec. 7949, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1945. 


10594. Entries of decedents evidence in specified cases. The entries 
and other writings of a decedent, made at or near the time of the trans- 
action, and in a position to know the facts stated therein, may be read as 
prima facie evidence of the facts stated therein, in the following cases: 

1. When the entry was made against the interest of the person 
making it. 

2. When it was made in a professional capacity, and in the ordinary 
course of professional conduct. 

3. When it was made in the performance of a duty specially enjoined 
by law. 


History: En. Sec. 3237, C. Civ. Proc. 
1895; re-en. Sec. 7950, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1946. 


Admissibility in evidence of a deceased 
person’s book of accounts, see note in 12 
Ann. Cas. 77. 


10595. Copies of entries also allowed. When an entry is repeated in 
the regular course of business, one being copied from another or at or 
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near the time of the transaction, all 


originals. 


History: En. Sec. 3238, C. Civ. Proc. 
1895; re-en. Sec. 7951, Rev. C. 1907. Cal. 
©. Civ. Proc. Sec. 1947. 


Assuming that a ledger was a book of 
original entry, within the meaning of the 
statute, and that the necessary preliminary 
proof had been made, the ledger itself 
would have been the best evidence of its 
contents; hence, secondary evidence there- 
of, such as ¢gopies of its accounts, were 
inadmissible in evidence, where the case 


MATERIAL 


OBJECTS. [10596-10599 


the entries are equally regarded as 


did not fall within any one of the first 
four subdivisions of section 10516. Silver 
v. Eakins, 55 Mont. 210, 218, 175 Pac. 
876. 

A book of accounts constituting a loose- 
leaf ledger, made up by a bookkeeper from 
time-cards upon which charges were made 
by mechanics in a garage at the time of 
the service rendered and immediately 
transferred to such ledger, is a book of 
original entries. Smith v. Sullivan, 58 
Mont. 77, 87, 190 Pac. 288. 


10596. Private writings—How proved. Every private writing, except 
last wills and testaments, may be acknowledged or proved and certified in 
the manner provided for the acknowledgment or proof of conveyances of 
real property, and the certificate of such acknowledgment or proof is 
prima facie evidence of the execution of the writing in the same manner 
as if it were a conveyance of real property. 


Related section: 10588. 1895; re-en. Sec. 7952, Rev. C. 1907. Cal. 
History: En. Sec. 3239, C. Civ. Proc. C. Civ. Proc. Sec. 1948. 


10597. Removal of public records. The record of a conveyance of real 
property, or any other record, a transcript of which is admissible in 
evidence, must not be removed from the office where it is kept, except 
upon the order of a court or judge, in cases where the inspection of the 
record is shown to be essential to the just determination of the cause or 
proceeding pending, or where the court is held in the same building with 
such office. | 


History: En. Sec. 3240, C. Civ. Proc. 1895; re-en. Sec. 7953, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1950. 


10598. Certified copies of records as evidence. Every instrument con- 
veying or affecting real property, acknowledged or proved and certified, 
as provided in the Civil Code, and every instrument authorized by law to 
be filed or recorded in the county eclerk’s office, may, together with the 
certificate of acknowledgment or proof, be read in evidence in an action 
or proceeding, without further proof; also, the original record of such 
conveyance or instrument thus acknowledged or proved, or a certified copy 
of the record of such conveyance or instrument thus acknowledged or 
proved, may be read in evidence, with the like effect as the original 
instrument, without further proof. 


Related section: 6932. 
History: En. Sec. 3241, C. Civ. Proc. 


1895; re-en. Sec. 7954, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1951. 


CHAPTER 7. 
MATERIAL OBJECTS OTHER THAN WRITINGS. 
Section 10599. Material Objects. 


10599. Material objects. Whenever an object, cognizable by the 
senses, has such a relation to the fact in dispute as to afford reasonable 
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EVIDENCE. 


erounds of belief respecting it, or to make an item in the sum of the 


evidenee, such object may be exhibited to the jury, or its existence, 
situation, or character may be proved by witnesses. 


The admission of 


such evidence must be regulated by the sound discretion of the court. 


History: En. Sec. 3250, C. Civ. Proc. 
1895; re-en. Sec. 7955, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1954. 


A plaintiff does not possess the right 
to exhibit his injuries to the jury. He 
may offer to do so, but it is within the 
discretion of the court to permit or refuse 
the offer, subject, of course, to review for 


manifest abuse of that discretion. May 
v. Northern Pacific Ry. Co., 32 Mont. 522, 


536, 81 Pac. 328, 4 Ann. Cas. 605, 70 


LYRA Lil, 


Right to exhibit to jury child whose 
paternity is in issue, see notes in 6 Ann. 


Cas. 560; 19 Ann. Cas. 536; L. BR. A. 1917B,. 


1148; 1 A. L. RB. 622. 


CHAPTER 8. 
INDIRECT EVIDENCE—INFERENCES AND PRESUMPTIONS. 


Section 10600. 


Indirect Evidence Classified. 


Presumptions May Be Controverted, When. 
Specification of Conclusive Presumptions. 


10601. Inference Defined. 

10602. Presumption Defined. 
10603. When an Inference Arises. 
10604. 

10605. 

10606. 


All Other Presumptions May Be Controverted. 


10600. Indirect evidence classified. Indirect evidence is of two kinds: 


1. Inferences; and, 
2. Presumptions. 


History: En. Sec. 3260, C. Civ. Proc. 
1895; re-en. Sec. 7956, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1957. 


A presumption is a form of indirect evi- 
dence, and it is valid and effective only 
until controverted by other evidence, di- 


rect or indirect. Cooper v. Romney, 49 
Mont. 119, 128, 141 Pac. 289, Ann. Cas. 
1916A, 596. 

Cited or applied as section 7956, Re- 
vised Codes, in Jenkins v. Northern Pa- 
cific Ry. Co., 44 Mont. 295, 303, 119 Pae. 
794. 


10601. Inference defined. An inference is a deduction which the 
reason of the jury makes from the facts proved, without an express 


direction of the law to that effect. 


History: En. Sec. 3261, C. Civ. Proc. 
1895; re-en. Sec. 7957, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1958. 


Cited or applied as section 7957, Revised 
Codes, in Jenkins v. Northern Pacific Ry. 
Co., 44 Mont. 295, 303, 119 Pac. 794; State 
v. Blaine, 45 Mont, 482, 485, 124 Pac. 516. 


10602. Presumption defined. A presumption is a deduction which the 
law expressly directs to be made from particular facts. 
History: En. Sec. 3262, C. Civ. Proc. 1895; re-en. Sec. 7958, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1959. 


10603. When an inference arises. 
1. On a fact legally proved; and, 


An inference must be founded: 


2. On such a deduction from that fact as is warranted by a considera- 
tion of the usual propensities or passions of men, the particular propensities 
or passions of the person whose act is in question, the course of business, 


or the course of nature. 

History: En. Sec. 3263, C. Civ. Proc. 
1895; re-en. Sec. 7959, Rey. C. 1907. Cal. 
C. Civ. Proc. Sec. 1960. 


A verdict may be founded upon an in- 
ference; thus, if a passenger of one rail- 
road company is injured at the depot plat- 
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form of another company, the defendant 
railroad, by stepping into an uncovered 
water-hole in the platform, an inference 
that the employees omitted to recover the 
hole is justified, and authorizes a recovery 
against the latter company. Jenkins v. 
Northern Pacific Ry. Co., 44 Mont, 295, 
303, 119 Pac. 794. 


10604, Presumptions may be controverted, when. 


INFERENCES AND PRESUMPTIONS. 


(10604, 10605 


After having correctly defined an in- 
ference, and stating that it must be 
founded upon a fact legally proved, it 
is not error for the court to refuse to in- 
struct the jury that an “inference cannot 
be founded upon another inference, or 
upon facts inferred from other facts le- 
gally proved.” State v. Blaine, 45 Mont. 
482, 485, 124 Pac. 516. 


A presumption 


(unless declared by law to be conclusive) may be controverted by other 
evidence, direct or indirect; but unless so controverted, the jury are bound 


to find according to the presumption. 


History: En. Sec. 3264, C. Civ. Proc. 
1895; re-en. Sec. 7960, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1961. 


Cited or applied as section 3264, Code 


of Civil Procedure, in In re Liter’s Es- 
tate, 19 Mont. 474, 483, 48 Pac. 753; as 
section 7960, Revised Codes, in Cooper v. 
Romney, 49 Mont. 119, 128, 141 Pac. 289, 
Ann. Cas. 1916A, 596. 


10605. Specification of conclusive presumptions. The following pre- 
sumptions, and no others, are deemed conclusive: 

1. A malicious and guilty intent, from the deliberate commission of 
an unlawful act, for the purpose of injuring another. 

2. The truth of the facts recited, from the recital in a written instru- 
ment between the parties thereto, or their successors in interest by a 
subsequent title; but this rule does not apply to the recital of a 


consideration. 


3. Whenever a party has, by his own declaration, act, or omission, 
intentionally and deliberately led another to believe a particular thing 
true, and to act upon such belief, he cannot, in any litigation arising out 
of such declaration, act, or omission, be permitted to falsify it. 

4. A tenant is not permitted to deny the title of his landlord at the 
time of the commencement of the relation. 

5. The issue of a wife cohabiting with her husband, who is not 
impotent, is indisputably presumed to be legitimate. 

6. The judgment or order of a court, when declared by this code to 
be conclusive; but such judgment or order must be alleged in the plead- 
ings, if there be an opportunity to do so; if there be no such opportunity, 
the judgment or order may be used as evidence. 


Beets 
conclusive. 
Related sections: 5830, 5831. 
History: En. Sec. 3265, C. Civ. Proc. 


1895; re-en. Sec. 7961, Rev. C. 1907. Cal. 
C. Civ. Proc. 1962. 


Under subdivision 3 of this section, 
plaintiff was estopped to deny the validity 
of an oral agreement for the sale of land, 
and that he held the legal title for the 
benefit of defendant. Cobban v. Heck- 
len, 27 Mont. 245, 260, 70 Pac. 805. 

An instruction that, when an unlawful 
act is shown to have been deliberately 
committed for the purpose of injuring an- 
other, it is presumed to have been com- 


Code Civ. Proc.—44 


Any other presumption which, by statute, is expressly made 


mitted with a malicious and guilty intent, 
and that the law presumes that a person 
intends the ordinary consequences of his 
act, should not be given in a prosecution 
for assault in the first degree. State v. 
Schaefer, 35 Mont. 217, 221, 88 Pac. 792. 

As between the parties, or their succes- 
sors in interest by a subsequent title, the 
recitals in a written instrument are con- 
clusively presumed to be true, except the 
recital of a consideration; and, under the 
following section, the recital of a con- 
sideration is deemed prima facie to be 
true. Dubbels v. Thompson, 49 Mont. 550, 
557, 143 Pac. 986. 
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Cited or applied as section 7961, Re- 1154; In re Pepin’s Estate, 53 Mont. 240, 
vised Codes, in Golden v. Northern Pa- 248, 163 Pac. 104; State v. Smith, 57 
cific Ry. Co., 39 Mont. 435, 451, 104 Pac. Mont. 563, 581, 190 Pac. 107. 

549, 18 Ann, Cas. 886, bs TiaRerA (N. 8.) | 


10606. All other presumptions may be controverted. All other pre- 
sumptions are satisfactory, if uncontradicted. They are denominated 
disputable presumptions, and may be controverted by other evidence. 
The following are of that kind: 

1. That a person is innocent of crime or wrong. 

2. That an unlawful act was done with an unlawful intent. 

3. That a person intends the ordinary consequence of his voluntary 
act. 

4, That a person takes ordinary care of his own concerns. 

5. That evidence wilfully suppressed would be adverse, if produced. 

6. That higher evidence would be adverse from inferior, being pro- 
duced. 

7. That money paid by one to another was due to the latter. 

8. That a thing delivered by one to another belonged to the latter. 

9. That an obligation delivered up to the debtor has been paid. 

10. That former rent or instalments have been paid when a receipt for 
latter is produced. 

11. That things which a person possesses are owned by him. 

12. That a person is the owner of property from exercising acts of 
ownership over it, or from common reputation of his ownership. 

18. That a person in possession of an order on himself for the pay- 
ment of money, on the delivery of a thing, has paid the money or delivered 
the thing accordingly. 

14. That a person acting in a public office was regularly appointed 
to it. 

15. That official duty has been regularly performed. 

16. That a court or judge, acting as such, whether in this state or any 
other state or country, was acting in the lawful exercise of his jurisdiction. 

17. That a judicial record, when not conclusive, does still correctly 
determine or set forth the rights of the parties. 

18. That all matters within an issue were laid before the jury and 
passed upon by them; and in like manner, that all matters within a 
submission to arbitration were laid before the arbitrators and passed upon 
by them. 

19. That private transactions have been fair and regular. 

20. That the ordinary course of business has been followed. 

21. That a promissory note or bill of exchange was given or indorsed 
for a sufficient consideration. 

22. That an indorsement of a negotiable promissory note or bill of 
exchange was made at the time and place of making the note or bill. 

23. That a writing is truly dated. 


24. That a letter duly directed and mailed was received in the regular 


course of the mail. 

25. Identity of persons from identity of name. 

26. That a person not heard from in seven years is dead. 

27. That acquiescence followed from a belief that the thing acquiesced 
in was conformable to the right or fact. 
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28. That things have happened according to the ordinary course of 
nature and the ordinary habits of life. 


29. That persons acting as copartners have entered into contract of 
copartnership. 


30. That a man and a woman deporting themselves as husband and 
wife have entered into a lawful contract of marriage. 


31. That a child born in lawful wedlock, there being no divorcee from 
bed and board, is legitimate. 


32. That a thing once proved to exist continues as long as is usual 
with things of that nature. 


33. That the law has been obeyed. 


34, That a document or writing more than thirty years old is genuine, 
when the same has been since generally acted upon as genuine, by persons 
having an interest in the question, and its custody has been satisfactorily 
explained. 


35. That a printed and published book, purporting to be printed or 
published by public authority, was so printed or published. 


36. That a printed and published book, purporting to contain reports 
of cases adjudged in the tribunals of the state or country where the book 
is published, contains correct reports of such cases. 

37. That a trustee or other person, whose duty it was to convey real 
property to a particular person, has actually conveyed to him, when such 
presumption is necessary to perfect the title of such person or his successor 
in interest. 


38. The uninterrupted use by the public of land for a burial-ground 
for five years, with the consent of the owner, and without a reservation 
of his rights, is presumptive evidence of his intention to dedicate it to the 
publie for that purpose. 


39. That there was a good and sufficient consideration for a written 
contract. 

40. When two persons perish in the same calamity, such as a wreck, a 
battle, or a conflagration, and it is not shown who died first, and there 
are no particular circumstances from which it can be inferred, survivor- 
ship is presumed from the probabilities resulting from the strength, age, 
and sex, according to the following rules: 

First. If both of those who have perished were under the age of 
fifteen years, the older is presumed to have survived. 

Second. If both were above the age of sixty, the younger is presumed 
to have survived. 

Third. If one be under fifteen and the other above sixty, the former 
is presumed to have survived. 

Fourth. If both be over fifteen and under sixty, and the sexes be 
different, the male is presumed to have survived. If the sexes be the 
same, then the older. 

Fifth. If one be under fifteen, or over sixty, and the other between 
those ages, the latter is presumed to have survived. 


History: En. Sec. 3266, C. Civ. Proc. The law presumes the death of a per- 
1895; re-en. Sec. 7962, Rev. C. 1907. Cal. son who is shown to have departed from 
C. Civ. Proc. Sec. 1963. her home more than fourteen years prior 
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to application for letters of administra- 
tion, and has never returned, and who has 
never been heard of by her mother and 
sisters for more than fourteen years, 
although they have made diligent search in 
the attempt to find her. In re Liter’s 
Estate, 19 Mont. 474, 481, 48 Pac. 753. 

Under subdivision 15 of this section, it 
will be presumed, in the absence of a 
showing to the contrary, that instructions 
found in the proper place in a record on 
appeal, with proper indorsements thereon, 
were put there by the trial court and its 
officers. Wastl v. Montana Union Ry Co., 
24 Mont. 159, 174, 61 Pace. 9. 

Under subdivision 15 of this section, it 
is presumed, in the absence of any show- 
ing to the contrary, that city officials did 
not certify an assessment prematurely to 
the county officials, but performed their 
duty regularly. Beck v. Holland, 29 Mont. 
234, 237, 74 Pac. 410. 

It must be presumed that an officer 
complied with the statute in the sale of 
a city lot, though it was composed of two 
parcels and was sold in gross, since the 
parcels may not have been known, or may 
have been offered separately and sold in 
gross only after it was found that there 
were no bidders for the parcels. Burton 
v. Kipp, 30 Mont. 275, 288, 76 Pac. 563. 
See, also, Thomas v. Thomas, 44 Mont. 102, 
113, 119 Pac. 283, Ann. Cas. 1913B, 616. 


Where the record contains no evidence 
of fraud, it will not be presumed that a 
party acted with fraudulent intent. Floyd- 
Jones v. Anderson, 30 Mont. 351, 363, 76 
Pae. 751. 

Aecounts which are shown to have once 
been good and collectible are presumed to 
so continue under subdivision 32 of this 
section. Thornton-Thomas Co. v. Brether- 
ton, 32 Mont. 80, 100, 80 Pac. 10. 

Where a workman, while working on a 
wet scaffold, slipped and in throwing out 
his hands came in contact with an electric 
company’s live wire and was injured, the 


accidental slipping cannot be said to be. 


negligence per se on his part, since the law 
presumes that plaintiff exercised ordinary 
eare in the premises. Birsch v. Citizens’ 
Electrie Co., 36 Mont. 574, 581, 93 Pace. 
940. 

Assuming that the supreme court should, 
in a proper case where a stay of proceed- 
ings has been ordered by the trial court, 
use the writ of mandamus to compel the 
requirement of security pending the mo- 
tion for a new trial, the presumption must 
be indulged that the defendant regularly 
pursued his duty, and that the order com- 
plained of was the result of the exercise 
of a wise discretion. State ex rel. Robin- 
son v. Clements, 37 Mont. 96, 100, 94 Pac. 
837, 127 Am. St. Rep. 701. 

In an action to recover for personal in- 
juries to a child, the burden of alleging 
and proving contributory negligence is 
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upon the defendant, in the first instance, 
since there is a presumption of law that 
the plaintiff exercised ordinary care. Har- 
rington v. Butte, Anaconda & Pacific Ry. 
Co., 37 Mont. 169, 172, 95 Pac. 8 16 
Lis RACING BS) ode. . 

Where an undertaking, given for the 
release of personal property from attach- 
ment, recites that a levy has been made 
and the undertaking given to secure its 
release, the sureties are estopped to say, in 
an action on the undertaking, that no levy 
was made. Dackich v. Barich, 37 Mont. 
490, 502, 97 Pac. 931. 

Admissions by defendants, who were 
engaged in the pawnbroking business, that 
they had a ring which was the subject- 
matter of a suit in replevin, on the day 
before suit and on the day action was 
begun, but before it was actually brought, 
when such admissions are aided by the 
presumption that the ordinary course of 
business had been followed, were sufficient 
to make out a prima facie case of the pres- 
ent actual possession by defendants at the 
time the action was commenced. Sullivan 
v. Girson, 39 Mont. 274, 277, 102 Pace. 
320. 

If lateral ditches are run from a canal 
toward the head of a swamp, the question 
whether the increase of flow in the canal 
is permanent is conjectural, and the pre- 
sumption “that a thing once proved to 
exist continues as long as is usual with 
things of that nature,’ embodied in sub- 
division 32 of this section, cannot be in- 
dulged. Smith v. Duff, 39 Mont. 382, 392, 
102 Pac. 984, 133 Am. St. Rep. 587. 


It is a prima facie presumption that a 
railway brakeman on a freight-train has 
authority, by virtue of his employment, to 
eject trespassers therefrom. In some states, 
however, the presumption is conclusive. 
Golden v. Northern Pacific Ry. Co., 39 
Mont. 435, 451, 104 Pac. 549, 34 L. R. A. 
(N. 8.) 1154. 

Under subdivision 24 of this section, de- 
fendants, to each of whom copies of the 
summons and complaint were mailed at 
their known places of residence, are pre- 
sumed to have had actual notice of the 
pendency of the action. Smith v. Collis, 
42 Mont. 350, 369, 112 Pac. 1070, Ann. 
Cas. 1912A, 1158. 

Where a railroad engine runs against 
a boy on the track, and the engineer, in 
an action brought for personal injuries, is 
practically charged with manslaughter, the 
presumption is that he is innocent of that 
crime. Haddox v. Northern Pacific Ry. 
Co., 43 Mont..-8, 17,°113 ‘Paes 1119, 

Although, under subdivision 4 of this 
section, the law presumes that a person 
exercises ordinary care for his own safety, 
yet where plaintiff’s own case presents evi- 
dence which, if unexplained, establishes 
prima facie contributory negligence, there 
must be evidence exculpating him, or he 
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cannot recover. Meehan v. Great North- 
ern Ry. Co., 43 Mont. 72, 80, 114 Pac. 781. 

The presumption mentioned in subdivi- 
sion 32 of this section does not apply re- 
gardless of the nature of the thing or con- 
dition in question. It applies only to those 
conditions which, from their nature, must 
eontinue for some appreciable length of 
time. In re Murphy’s Estate, 43 Mont. 
353, 373, 116 Pac. 1004, Ann. Cas. 1912C, 
380. 

When lunacy or insanity, of a general, 
habitual, or permanent nature is once 
shown to exist, it is presumed to continue 
until the presumption is overturned by 
vountervailing evidence, because it is 
known from experience that the condition 
usually continues; but such presumption 
does not apply to cases of intermittent or 
oceasional insanity, as in the very nature 
of things the idea of continuity is ex- 
eluded. In re Murphy’s Estate, 43 Mont. 
353, 373, 116 Pac. 1004, Ann. Cas. 19120, 
380. 

The presumptions found in subdivisions 
15 and 16 of this section do not relieve 
a party who alleges in his pleading that a 
judgment of a justice of the peace was 
“duly given or made” from establishing on 
the trial the facts concerning jurisdiction, 
where such allegation is controverted. 
Miller v. Miller, 47 Mont. 150, 153, 131 
Pac. 23. 

Evidence consisting of a note given by 
the apparent owner of cattle and a chattel 
mortgage to secure the debt evidenced by 
it, which latter remained of record un- 
eanceled for more than a month at the 
time defendant claimed to have bought 
eertain live stock, was competent for the 
purpose of re-enforcing the presumptions 
relative to the possession and ownership 
of property contained in subdivisions 8, 
11, and 12 of this section. Cuerth v. Ar- 
bogast, 48 Mont. 209, 217, 136 Pac. 383. 


Error cannot be predicated upon the 
action of the court in refusing to include, 
in an instruction, the provisions of sub- 
divisions 8, 11, and 12 of this section. It 
is not commendable practice to submit to 
jurors abstract rules of law, though they 
are correct. Cuerth v. Arbogast, 48 Mont. 
209, 221, 136 Pac. 383. 

The presumption that official duty was 
regularly performed attaches to the acts 
of the warden of the pentientiary under 
subdivision 15 of this section. Stephens 
v. Conley, 48 Mont. 352, 364, 188 Pac. 189, 
Ann. Cas. 1915D, 958. 

Under subdivision 15 of this section, the 
presumption is, when the sheriff receives 
a venire for service, that every man 
whose name appears upon it is competent 
for jury service. The defendant in a 
eriminal case who interposes a challenge 
to the panel, on the ground that the sheriff 
failed to summon all of the jurors, may, 
therefore, rely on such presumption to es- 
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tablish a prima facie case to that extent. 
State v. Groom, 49 Mont. 354, 358, 141 
Pac. 858. 

A person’s possession of cattle is prima 
facie evidence that he owns them. Kerr 
v. Blaine, 49 Mont. 602, 607, 144 Pac. 566. 

Application of the presumption that the 
law has been obeyed, respecting the in- 
dorsement of a satisfaction of a chattel 
mortgage or the filing thereof. Kerr v. 
Blaine, 49 Mont. 602, 607, 144 Pac. 566. 

When the record required by law to be 
kept by the state board of medical exam- 
iners has been properly identified by an 
officer of the board, the presumption at- 
taches that it has been correctly kept. 
State v. Hopkins, 54 Mont. 52, 66, 166 
Pac. 304, Ann. Cas. 1918D, 956. 

The law presumes that a thing once 
proved to exist continues as long as is 
usual with things of that nature. Collins 
v. Thode, 54 Mont. 405, 411, 170 Pac. 940. 

In an action for false imprisonment 
against a town marshal for unlawfully 
and wrongfully arresting the plaintiff, the 
latter has the burden of proving facts suf- 
ficient to overcome the presumption that 
the officer who made the arrest performed 
an official duty in a regular manner. 
Grant v. Williams, 54 Mont. 426, 428, 171 
Pac. 276. 

Under subdivisions 39 of this section, a 
deed to land furnishes presumptive evi- 
dence of a consideration, and the burden of 
showing want of consideration sufficient 
to support it is upon him who seeks to 
invalidate it or avoid its effect. Lee v. 
Laughery, 55 Mont. 238, 245, 175 Pac. 873. 


Where a litigant, at the time he asked 
for a transfer of his cause to another dis- 
trict, indicated that the judge of that dis- 
trict was free from the bias and prejudice 
imputed to the former, the condition thus 
set forth will be presumed to continue, 
under subdivision 32 of this section, until 
the contrary is shown. Stair v. Lunke, 
56 Mont. 130, 132, 180 Pac. 569. 

In an action on an official bond, an alle- 
gation that the official in question was 
by the board of county commissioners duly 
appointed, and thereafter qualified, and 
ever since has been and is now a duly ap- 
pointed, qualified, and acting justice of the 
peace of a designated township, is suffi- 
cient, aided by the statutory presumptions 
of subdivisions 15 and 33 of this section. 
Murphy v. Johns, 56 Mont. 134, 136, 182 
Pac. 115. 

In an action on the official bond of a 
justice of the peace, the sureties are 
estopped to deny the legal presumptions of 
regularity of the election or appointment 
of their principal, created by this section, 
or to deny his title to the office. Murphy 
v. Johns, 56 Mont. 134, 136, 182 Pac. 115. 

When the presumption of innocence in 
murder cases is overcome by evidence, its 
office is ended, and it ceases to aid the 
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defendant further. State v. Colbert, 58 
Mont. 584, 590, 194 Pac. 145. 

. Cited or applied as section 3266, Code 
of Civil Procedure, in State v. Lagoni, 30 
Mont. 472, 483, 76 Pac. 1044; State v. 
‘Tully, 31 Mont. 365, 384, 78 Pac. 760, 3 
Ann. Cas. 824; State v. Schaefer, 35 Mont. 
217, 221, 88 Pac. 792; as section 7962, Re- 
vised Codes, in In re Huston’s Estate, 48 
Mont. 524, 535, 139 Pac. 458; Cooper v. 
Romney, 49 Mont. 119, 128, 141 Pac. 289; 
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Ann. Cas. 1916A, 596; Dubbels v. Thomp- 
son, 49 Mont. 550, 557, 143 Pac. 986; Fus- 
selman v. Yellowstone Valley Land & 
Trrigation Co., 53 Mont. 254, 263, 163 Pac. 
473, Ann. Cas. 1918B, 420; Dover Lumber 
Co. v. Whitcomb, 54 Mont. 141, 151, 168 
Pac. 947; Grant v. Williams, 54 Mont. 
246, 252, 169 Pac. 286; State v. Smith, 57 
Mont. 563, 581, 190 Pac. 107; Daly v- 
Kelly, 57 Mont. 306, 309, 187 Pac. 1022. 


CHAPTER 9. 


INDISPUTABLE EVIDENCE—EVIDENCE OF AGREEMENTS NOT IN WRITING— 
CONCLUSIVE AND UNANSWERABLE EVIDENCE. 


Section 10607. 


Indispensable Evidence, What Constitutes. 
To Prove Perjury and Treason, More Than One Witness Required. 


10608. 
10609. Will to Be in Writing. 
10610. Wili—How Revoked. 
10611. Transfer of Real Property to Be in Writing. 
10612. Last Section Not to Extend to Certain Cases. 
10613. Agreement Not in Writing—When Invalid. 
10614. Representation of Credit by Writing. 
10615. Conclusive or Unanswerable Evidence, 

10607. Indispensable evidence, what constitutes. 


The law makes cer- 


tain evidence necessary to the validity of particular acts, or the proof of 


particular facts. 
History: En. Sec. 3270, C. Civ. Proc. 


1895; re-en. Sec. 7963, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1967. 


Cited or applied as section 3270, Code | 
of Civil Procedure, in Christiansen v. 
Aldrich, 30 Mont. 446, 453, 76 Pac.- 1007. 


' 10608. To prove perjury and treason, more than one witness required. 
Perjury and treason must be proved by testimony of more than one wit- 
ness; treason by the testimony of two witnesses to the same overt act; 
and perjury by the testimony of two witnesses, or one witness and cor- 


roborating circumstances. 


History: 
Civ. Proc. Sec. 1968. 


En. Sec. 3271, C. Civ. Proc. 1895; re-en. Sec. 7964, Rev. C. 1907. Cal. C. 


10609. Will to be in writing. A last will and testament, except a 
nuncupative will, is invalid, unless it be in writing and executed with 
such formalities as are required by law. When, therefore, such a will is 
to be shown, the instrument itself must be produced, or secondary evi- 


dence of its contents be given. 


History: En. Sec. 3272, C. Civ. Proc. 1895; re-en. Sec. 7965, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1969. 


10610. Will—How revoked. A written will cannot be revoked or 
altered otherwise than as provided in the Civil Code. 
History: En. Sec. 3273, C. Civ. Proc. 1895; re-en. Sec. 7966, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 1970. 


10611. Transfer of real property to be in writing. No estate or in- 
terest in real property, other than for leases for a term not exceeding one 
year, nor any trust over or power concerning it, or in any manner relat- 
ing thereto, can be created, granted, assigned, surrendered, or declared, 
otherwise than by operation of law, or a conveyance, or other instrument 
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in writing, subscribed by the party creating, granting, assigning, sur- 
rendering, or declaring the same, or by his lawful agent thereunto author- 


ized by writing. 

History: En. Sec. 6, p. 393, Cod. Stat. 
1871; re-en. Sec. 160, 5th Div. Rev. Stat. 
1879; re-en. Sec. 217, 5th Div. Comp. Stat. 
1887; re-en. Sec. 3274, C. Civ. Proc. 1895; 
re-en. Sec. 7967, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1971. 


A copartnership for locating a quartz 
lode is such a contract as does not come 
within the statute of frauds, and can be 
enforced. Hirbour v. Reeding, 3 Mont. 
15, 19, 11 Mor. Min. Rep. 514. 

An express verbal contract for the sale 
of real estate is void under the statute of 
frauds. Ryan v. Dunphy, 4 Mont. 342, 
354, 1 Pac. 710. 

A parol agreement for the sale of real 
estate is void unless there is part per- 


10612. Last section not to extend to certain cases. 


formance. Lamme v. Dodson, 4 Mont. 
560, 593, 2 Pac. 298. 


Where a trust in land was declared on 
behalf of the members of a syndicate by 
the grantee of the land to secure the pay- 
ment of the price to the grantor, such 
grantee, in signing the declaration, acted 
as agent of the parties to the syndicate, 
and they were bound by the declaration, 
although they did not sign it. Goodell v. 
Sanford, 31 Mont. 163, 174, 77 Pac. 522. 

Cited or applied as section 217, Fifth 
Division Compiled Statutes 1887, in Lewis 
v. Lindley, 19 Mont. 422, 438, 48 Pac. 765; 
as section 3274, Code of Civil Procedure, 
in Christiansen v. Aldrich, 30 Mont. 446, 
453, 76 Pac. 1007. 


The preceding 


section must not be construed to affect the power of a testator in the dis- 
position of his real property by a last will and testament, nor to prevent 
any trust from arising or being extinguished by implication or operation 
of law, nor to abridge the power of any court to compel the specific per- 
formance of an agreement, in case of part performance thereof. 
History: En. Sec. 7, p. 393, Cod. Stat. after part performance, and specific per- 


1871; re-en. Sec. 161, 5th Div. Rev. Stat. 
1879; re-en. Sec. 218, 5th Div. Comp. Stat. 
1887; re-en. Sec. 3275, C. Civ. Proc. 1895; 
re-en. Sec. 7968, Rev. C. 1907. Cal C. Civ. 


formance may be decreed, though a mere 
ratification of such contract must be in 
writing. Cobban v. Hecklen, 27 Mont. 245, 
258, 70 Pac. 805. 


Proc. Sec. 1972. 


A principal may be estopped to deny an 
oral contract of sale, made by his agent, 


Cited or applied as section 218, Fifth 
Division Compiled Statutes 1887, in Maul 
v. Schultz, 19 Mont. 335, 48 Pac. 626. 


10613. Agreement not in writing—When invalid. In the following 
cases the agreement is invalid, unless the same or some note or memo- 
randum thereof be in writing, and subscribed by the party charged, or by 
his agent; evidence, therefore, of the agreement cannot be received with- 
out the writing or secondary evidence of its contents: 

1. An agreement that by its terms is not to be performed within a 
year from the making thereof. 

2. A special promise to answer for the debt, default, or miscarriage 
of another, except in the cases provided for in section 8175 of the Civil 
Code. 

3. An agreement made upon consideration of marriage, other than a 
mutual promise to marry. 

4. An agreement for the sale of goods, chattels, or things in action, 
at a price not less than two hundred dollars, unless the buyer accept and 
receive part of such goods and chattels, or the evidences, or some of them, 
of such things in action, or pay at the time some part of the purchase- 
money; but when a sale is made by auction, an entry by the auctioneer in 
his sale book, at the time of the sale, of the kind of property sold, the 
terms of the sale, the price, and the names of the purchaser and person on 
whose account the sale is made, is a sufficient memorandum. 
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5. An agreement for the leasing for a longer period than one year, 
or for the sale of real property, or of an interest therein; and such agree- 
ment, if made by an agent of the party sought to be charged, is invalid, 


unless the authority of the agent be in writing, subscribed by the party 


sought to be charged. 


Relations sections: 6841, 7519, 7591, 7939. 

History: En. Sec. 3276, C. Civ. Proc. 
1895; re-en. Sec. 7969, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 1973. 


Note.—The history of our statute of 
frauds is given under section 7519. 


The authority of an agent to contract 
to sell land before the adoption of this 
section was not required to be in writing, 
and could be shown by oral testimony, or 
any evidence legitimately raising the in- 
ference of agency. Cobban v. Hecklen, 
27 Mont, 245, 257, 70 Pac. 805. 

Where the value of property involved 
in a sale is sufficient to bring the contract 
of sale within the provisions of this sec- 


tion, the burden is on plaintiff, in an action 
for breach of the contract, to establish 
by a preponderance of evidence that a 
valid contract under the statutes was en- 
tered into between the parties, together 
with a breach of such contract, and the 
consequent damages. Brophy v. Idaho P. 
& P. Co., 31 Mont. 279, 284, 78 Pac. 493. 

Part payment of the purchase price upon 
a contract for the sale of cattle brought 
the transaction within the exception pro- 
vided for in this section. Case v. Kramer, 
34 Mont. 142, 149, 85 Pac. 878. 


For text treatment of ‘Statute of 
Frauds,” see Cal. Jur. and 25 R. C. L, 422. 


10614. Representation of credit by writing. No evidence is admissible 


to charge a person upon a representation as to the credit of a third 


person, unless such representation, or some memorandum thereof, be in- 


writing, and either subscribed PY; or in the handwriting of, the party to 
be charged. 


History: En. Sec. 3277, C. Civ. Proc. 1895; re-en. Sec. 7970, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1974. 


10615. Conclusive or unanswerable evidence. No evidence is by law 
made conclusive or unanswerable, unless so declared by this code. 


History: En. Sec. 3280, C. Civ. Proc. 1895; re-en. Sec. 7971, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 1978. 


CHAPTER 10. 


PRODUCTION OF EVIDENCE—BY WHOM PRODUCED. 


Section 10616. Evidence to Be Produced, by Whom. 
10617. Writing Altered—Who to Explain. 


10616. Evidence to be produced, by whom. The party holding the 
affirmative of the issue must produce the evidence to prove it; therefore, 
the burden of proof lies on the party who would be defeated if no evi- 


dence were given on either side. 


Related section: 10530. 

History: En. Sec. 3290, ©. Civ. Proc. 
1895; re-en. Sec. 7972, Rev. C. 1907. Cal. 
€. Civ. Proc. Sec. 1981. 


If one asserts himself to be the owner 
of the right to use waters claimed by him, 
the burden is on him to prove it. Smith 
v. Duff, 39 Mont. 374, 378, 102 Pac. 981, 
133 Am. St. Rep. 582. 

Where a life insurance policy provided 
that the contract should not become effec- 


tive unless the first premium had been 
paid and the policy issued during the “con- 
tinuance in good health” of the insured, 
and, upon suit being brought by the widow 
of the insured, and it being admitted that 
the first premium was paid, the plaintiff 
was entitled to judgment, in the absence 
of evidence tending to establish fraud re- 
lief on to avoid the contract; and the bur- 
den to show such fraud was on the de- 
fendant. Pelican v. Mutual Life Ins. Co., 
44 Mont. 277, 285, 119 Pac. 778. 
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The burden throughout is on him who 
has the affirmative of an issue. De Sandro 
v. Missoula Light & Water Co., 48 Mont. 
226, 237, 136 Pac. 711. 

Cited or applied as section 7972, Revised 


PRODUCTION OF EVIDENCE, 


[10617-10619 


Codes, in In re Murphy’s Estate, 43 Mont. 
353, 373, 116 Pac. 1004, Ann. Cas. 19120, 
380; Lyon v. Chicago, Milwaukee & St. 
Paul Ry. Co., 50 Mont. 532, 537, 148 Pac. 
386. 


10617. Writing altered—Who to explain. The party producing a writ- 
ing aS genuine which has been altered, or appears to have been altered, 
after its execution, in a part material to the question in dispute, must 
account for the appearance or alteration. He may show that the altera- 
tion was made by another, without his concurrence, or was made with 
the consent of the parties affected by it, or otherwise properly or inno- 
cently made, or that the alteration did not change the meaning or lan- 


guage of the instrument. 
dence, but not otherwise. 

History: En. Sec. 365, p. 119, Bannack 
Stat.; re-en. Sec. 423, p. 221, L. 1867; re-en. 


Sec. 497, p. 136, Cod. Stat. 1871; repealed 
Sec. 674, p. 215, L. 1877; re-en. Sec. 12, 


If he do that, he may give the writing in evi- 


p. 12, L. 1881; re-en. Sec. 644, 1st Div. 
Comp. Stat. 1887; amd. Sec. 3291, C. Civ. 
Proc. 1895; re-en. Sec. 7973, Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 1982. 


CHAPTER 11. 
PRODUCTION OF EVIDENCE—MEANS OF PRODUCTION—SUBPOENA. 


Section 10618. 


Subpoena for Witness Defined. 


How Served if Witness Be Concealed. 

When a Witness Is Compelled to Attend. 
Person Present Compelled to Testify. 
Warrant May Issue to Bring Witness, When. 


If Witness Be a Prisoner, How Brought. 


10619. Subpoena—How Issued. 
10620. Subpoena—How Served. 
10621. 

10622. 

10623. 

10624. Disobediencee—How Punished. 
10625. Forfeiture Therefor. 
10626. 

10627. Contents of Warrant. 
10628. 

10629. On Whose Motion. 
10630. How Examined. 


10618. Subpoena for witness defined. The process by which the 


attendance of a witness is required is by a subpoena. 


It is a writ or order 


directed to a person, and requiring his attendance at a particular time 


and place to testify as a witness. 


It may also require him to bring with 


him any books, documents, or other things under his control, which he 
is bound by law to produce in evidence. 


History: Ap. p. Sec. 380, p. 212, L. 1867; 


re-en. Sec. 454, p. 127, Cod. Stat. 1871; ~ 


re-en. Sec. 633, p. 204, L. 1877; re-en. Sec. 
633, 1st Div. Rev. Stat. 1879; re-en. Sec. 
654, 1st Div. Comp. Stat. 1887; en. Sec. 
3300, C. Civ. Proc. 1895; re-en. Sec. 79774, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1985. 


Cited or applied as section 3300, Code 
of Civil Procedure, in McGlauflin v. Worm- 
ser, 28 Mont. 177, 182, 72 Pac. 428; May 
v. Northern Pacific Ry. Co., 32 Mont. 522,. 
537, 81 Pac. 328, 4 Ann. Cas. 605, 70 
1 aed Wee Fi 


10619. Subpoena—How issued. The subpoena is issued as follows: 

1. To require attendance before a court, or at the trial of an issue 
therein; it is issued under the seal of the court before which the attend- 
ance is required, or in which the issue is pending. 

2. To require attendance out of the court, before a judge, justice, or 
other officer authorized to administer oaths or take testimony in any 
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matter under the laws of this state, it is issued by the judge, justice, or 
any other officer before whom the attendance is required. 

3. To require attendance before a commissioner appointed to take 
testimony by a court of a foreign country, or of the United States, or of 
any other state in the United States, or of any other district or county 
within this state, or before any officer or officers empowered by the laws 
of the United States to take testimony, it may be issued by any judge 
or justice of the peace in places within their respective jurisdictions, with 
like power to enforce attendance; and, upon certificate of contumacy to 
said court, to punish contempt of their process, as such judge or justice 
could exercise if the subpoena directed the attendance of the witness 
before their courts in a matter pending therein. 


History: Ap. p. Sec. 322, p. 111, Ban- 
nack Stat.; en. Sec. 381, p. 212, L. 1867; 
re-en. Sec. 455, p. 127, Cod. Stat. 1871; 


634, 1st Div. Rev. Stat. 1879; re-en. Sec. 
655, lst Div. Comp. Stat. 1887; re-en. Sec. 
3301, C. Civ. Proc. 1895; re-en. Sec. 7975, 


re-en. Sec. 634, p. 204, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1986. 


10620. Subpoena—How served. The service of a subpoena is made 
by showing the original and delivering a copy, or a ticket containing its 
substance, to the witness personally, giving or offering to him at the same 
time, if demanded by him, the fees to which he is entitled for travel to and 
from the place designated, and one day’s attendance there. The service 
must be made so as to allow the witness a reasonable time for prepara- 
tion and travel to the place of attendance. Such service may be made by 
any person. 

History: En. Sec. 382, p. 212, L. 1867; Div. Comp. Stat. 1887; amd. Sec. 3302, C. 


re-en. Sec. 456, p. 127, L. 1871; re-en. Sec. Civ. Proc. 1895; re-en. Sec. 7976, Rev. C. 


635, p. 205, L. 1877; re-en. Sec. 635, 1st 1907. Cal. C. Civ. Proc. Sec. 1987. 
Div. Rev. Stat. 1879; re-en. Sec. 656, 1st 


10621. How served, if witness be concealed. If a witness is concealed 
in a building or vessel, so as to prevent the service of a subpoena upon 
him, any court or judge, or any officer issuing a subpoena, may, upon 
proof by affidavit of the concealment, and of the materiality of the wit- 
ness, make an order that the sheriff of the county serve the subpoena; and 
the sheriff must serve it accordingly, and for that purpose may break 


into the building or vessel where the witness is concealed. 


Hiscory: En. Sec. 383, p. 212, L. 1867; 
re-en. Sec. 457, p. 127, Cod. Stat. 1871; 
re-en. Sec. 636, p. 205, L. 1877; re-en. Sec. 
636, 1st Div. Rev. Stat. 1879; re-en. Sec. 


657, 1st Div. Comp. Stat. 1887; re-en. Sec. 
3303, C. Civ. Proc. 1895; re-en. Sec. 7977, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1988. 


10622. When a witness is compelled to attend. A witness is not 
obliged to attend as a witness before any court, judge, or justice, or any 
other officer, out of the county in which he resides, unless the distance be 
less than thirty miles from his place of residence to the place of trial. 


History: En. Sec. 325, p. 111, Bannack 
Stat.; amd. Sec. 380, p. 212, L. 1867; re-en. 
Sec. 454, p. 127, Cod. Stat. 1871; re-en. 
Sec. 633, p. 204, L. 1877; re-en. Sec. 633, 
lst Div. Rev. Stat. 1879; re-en. Sec. 654, 
1st Div. Comp. Stat. 1887; re-en. Sec. 3304, 
C. Civ. Proc. 1895; re-en. Sec. 7978, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 1989. 


While witnesses residing in a county 


other than where the trial is had, and 


more than thirty miles from the place 
where it takes place, may not be compelled 
to attend under this section, where they 
attend and the court finds that their testi- 
mony was necessary, the successful party 
is entitled to include the amount paid 
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them for mileage in his cost bill. Mce- 
Glauflin v. Wormser, 28 Mont. 177, 182, 
72 Pac. 428; Great Falls Meat Co. v. Jen- 
kins, 33 Mont. 417, 422, 84 Pac. 74. 

The constitutionality of this section was 
doubted by the supreme court in McGlauf- 
lin v. Wormser, 28 Mont. 177, 182, 72 Pac. 
428; but conceding that it is not open to 
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this objection, it does not deal with the 
subject of mileage of witnesses, but clearly 
and explicitly and in terms extends to a 
witness coming within its provisions a 
privilege to attend or refuse at his option. 
Great Falls Meat Co. v. Jenkins, 33 Mont. 
417, 422, 84 Pac. 74. 


10623. Person present compelled to testify. A person present in 
court, or before a judicial officer, may be required to testify in the same 
manner as if he were in attendance upon a subpoena issued by such court 


or officer. 


History: En. Sec. 326, p. 112, Bannack 
Stat.; -re-en. Sec. 384, p. 212, L. 1867; 
re-en. Sec. 458, p. 128, Cod. Stat. 1871; 
re-en. Sec. 637, p. 206, L. 1877; re-en. Sec. 


637, lst Div. Rev. Stat. 1879; re-en. Sec. 
658, 1st Div. Comp. Stat. 1887; re-en. Sec. 
3305, C. Civ. Proc. 1895; re-en. Sec. 7979, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1990. 


10624. Disobedience—How punished. Disobedience to a subpoena, or 


a refusal to be sworn, or to answer as a witness, or to subscribe an affida- 
vit or deposition when required, may be punished as a contempt by the 
court or officer issuing the subpoena or requiring the witness to be sworn; 
and if the witness be a party, his complaint or answer may be stricken out. 


History: En. Sec. 329, p. 112, Bannack 
Stat.; amd. Sec. 387, p. 213, L. 1867; re-en. 
Sec. 461, p. 128, Cod. Stat. 1871; re-en. Sec. 
640, p. 206, L. 1877; re-en. Sec. 640, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 661, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 3306, C. 
Civ. Proc. 1895; re-en. Sec. 7980, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1991. 


The supreme court will not, by prohibi- 
tion, restrain the district court from enter- 
taining and determining a motion to 
strike an answer from the files and enter 
judgment by default under this section, 
on the ground that such section is uncon- 
stitutional, although the district court may 
have erroneously decided to uphold the 
constitutionality of the section, and may, 


in consequence, eventually make an order 
which will be in excess of its jurisdiction. 
State ex rel. Heinze v. District Court, 32 
Mont. 294, 396, 80 Pac. 673. 

Query, whether the district court, under 
this section, may lawfully find a person 
in contempt for refusing to obey an order 
of a notary public when cited to appear 
before such officer and give his deposition 
for use in a cause pending in the district 
court. State ex rel. Heinze v. District 
Court, 32 Mont. 394, 396, 80 Pac. 673. 

Cited or applied as section 3306, Code 
ot Civil Procedure, in State ex rel. Heinze 
v. District Court, 32 Mont. 579, 580, 81 
Pac. 345; as section 7980, Revised Codes, 
in Hauser v. Newman, 39 Mont. 252, 254, 
102 Pac. 334. 


10625. Forfeiture therefor. A witness disobeying a subpoena also 
forfeits to the party aggrieved the sum of one hundred dollars, and all 
damages which he may sustain by the failure of the witness to attend, 
which forfeiture and damages may be recovered in a civil action. 


History: En. Sec. 330, p. 112, Bannack 
Stat.; re-en. Sec. 388, p. 213, L. 1867; 
re-en. Sec. 462, p. 128, Cod. Stat. 1871; 
re-en. Sec. 641, p. 206, L. 1877; re-en. Sec. 


641, ist Div. Rev. Stat. 1879; re-en. Sec. 
662, lst Div. Comp. Stat. 1887; re-en. Sec. 
3307, C. Civ. Proc. 1895; re-en. Sec. 7981, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1992. 


10626. Warrant may issue to bring witness, when. In case of a failure 


of a witness to attend, the court or officer issuing the subpoena, upon 
proof of the service thereof, and of the failure of the witness, may issue 
a warrant to the sheriff of the county to arrest the witness and bring him 
before the court or officer where his attendance was required. 

History: En. Sec. 331, p. 112, Bannack Div. Rey. Stat. 1879; re-en. Sec. 663, 1st 


Stat.; amd. Sec. 389, p. 213, L. 1867; re-en. 
Sec. 463, p. 128, Cod. Stat. 1871; re-en. Sec. 


642, p. 207, L. 1877; re-en. Sec. 642, 1st 
629 


Div. Comp. Stat. 1887; re-en. Sec. 3308, C, 
Civ. Proc. 1895; re-en. Sec. 7982, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 1993. 


10627-10631] [Part V 


EVIDENCE. 
10627. Contents of warrant. Every warrant of commitment, issued 
by a court or officer pursuant to this chapter, must specify therein, par- 
ticularly, the cause of the commitment, and if it be for refusing to answer 
a question, such question must be stated in the warrant. And every war- 
rant to arrest or commit a witness, pursuant to this chapter, must be 
directed to the sheriff of the county where the witness may be, and must 
be executed by him in the same manner as process by the district court. 


History: En. Sec. 643, p. 207, L. 1877; re-en. Sec. 3309, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 643, lst Div. Rev. Stat. 1879; Sec. 7983, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 664, lst Div. Comp. Stat. 1887; Sec. 1994. 


10628. If witness be a prisoner, how brought. If the witness be a 
prisoner, confined in a jail or prison within this state, an order for his 
examination in the prison upon deposition, or for his temporary removal 
and production before a court or officer, for the purpose of being orally 
examined, may be made as follows: 

1. By the court itself in which the action or special proceeding is 
pending, unless it be a justice’s court. 

2. By a justice of the supreme court, or a judge of the district court 
of the county where the action or proceeding is pending, if pending hefore 
a justice’s court, or before a judge or other person out of court. 


History: En. Sec. 332, p. 112, Bannack 
Stat.; re-en. Sec. 390, p. 213, L. 1867; re-en. 
Sec. 464, p. 128, Cod. Stat. 1871; re-en. Sec. 


Div. Rev. Stat. 1879; re-en. Sec. 665, 1st 
Div. Comp. Stat. 1887; amd. Sec. 3310, C. 
Civ. Proc. 1895; re-en. Sec. 7984, Rev. C. 


644, p. 207, L. 1877; re-en. Sec. 644, Ist 1907, Cal. C. Civ. Proc. Sec. 1995. 


10629. On whose motion. Such order can only be made on the motion 
of a party, upon affidavit showing the nature of the action or proceeding, 
the testimony expected from the witness, and its materiality. 


History: En. Sec. 333, p. 113, Bannack Div. Rev. Stat. 1879; re-en. Sec. 666, ist 
Stat.; re-en. Sec. 391, p. 213, L. 1867; re-en. Div. Comp. Stat. 1887; re-en. Sec. 3311, C. 
Sec. 465, p. 128, Cod. Stat. 1871; re-en. Sec. Civ. Proc. 1895; re-en. Sec. 7985, Rev. O. 
645, p. 207, L. 1877; re-en. Sec. 645, 1st 1907. Cal. C. Civ. Proc. Sec. 1996. 


10630. How examined. If the witness be imprisoned in the county 
where the action or proceeding is pending, his production may be required. 
In all other cases his examination, when allowed, must be taken upon 


deposition. 
History: En. Sec. 334, >. 113, Bannack 3312, C. Civ. Proc. 1895; re-en. Sec. 7986, 
Stat.; re-en. Sec. 392, p. 213, L. 1867; Rev. C. 1907. Cal. C. Civ. Proc. Sec. 1997. 


re-en. Sec. 466, p. 129, Cod. Stat. 1871; 
re-en. Sec. 646, p. 207, L. 1877; re-en. Sec. 
646, 1st Div. Rev. Stat. 1879; re-en. Sec. 
667, lst Div. Comp. Stat. 1887; re-en. Sec. 


Cited or applied as section 3312, Code 
of Civil Procedure, in May v: Northern 
Pacific Ry. Co., 32 Mont. 522, 537, 81 Pace. 
328, 4 Ann. Cas. 605, 70 L. R. A. 111. 


CHAPTER 12. 


PRODUCTION OF EVIDENCE—MANNER OF PRODUCTION—BY AFFIDAVIT, 
DEPOSITION, AND EXAMINATION. 


Section 10631. Testimony—In What Mode Taken. 


10632. Affidavit Defined. 

10633. A Deposition Defined. 
10634. Oral Examination Defined. 
10635. Deposition—How Taken. 


10631. Testimony—In what mode taken. The testimony of a witness is 
taken in three modes: 
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1. By affidavit. 
2. By deposition. 
3. By oral examination. 


History: En. Sec. 3320, C. Civ. Proc. 
1895; re-en. Sec. 7987, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2002. 


In application for letters of administra- 
tion where there is no contest, affidavits of 
nonresident witnesses, taken before a no- 
tary public, may be used to prove death, 
although no commission was issued and 
no notice given that the testimony of such 
witnesses would be taken. The district 


AFFIDAVITS, 


[10632-10635 


judge, if he is not satisfied with the proof 
thus offered, has the power to order further 
testimony. In re Liter’s Estate, 19 Mont. 
474, 480, 48 Pac. 753. 

Cited or applied as section 3320, Code 
of Civil Procedure, in Benepe-Owenhouse 
Co. v. Scheidegger, 32 Mont. 424, 429, 80 
Pac. 1024; as section 7987, Revised Codes, 
in Morehouse v. Bynum, 51 Mont. 289, 292, 
152 Pac. 477. 


10632. Affidavit defined. An affidavit is a written declaration under 
oath, made without notice to the adverse party. 


History: En. Sec. 3321, C. Civ. Proc. 
1895; re-en. Sec. 7988, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2003. 


A paper intended as an affidavit for an 
attachment is insufficient upon its face 
where the declarations therein contained 
do not purport to have been made under 
oath, or before an officer authorized to 
administer an oath. Continental Oil Co. 


10633. A deposition defined. A 


v. Jameson, 53 Mont. 466, 468, 164 Pac. 
727. 

Cited or applied as section 3321, Code 
of Civil Procedure, in In re Liter’s Estate, 
19 Mont. 474, 479, 48 Pac. 753; Reynolds 
v. Fitzpatrick, 23 Mont. 52,59, 57 Pac. 
452; as section 7988, Revised Codes, in 
Wertz v. Lamb, 43 Mont. 477, 482, 117 
Pac. 89; Crane & Ordway Co. v. Baatz, 53 
Mont. 438, 444, 164 Pac. 533. 


deposition is a written declaration 


under oath; made upon notice to the adverse party for the purpose of 
enabling him to attend and cross-examine. 


History: En. Sec. 3322, C. Civ. Proc. 
1895; re-en. Sec. 7989, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2004. 


Cited or applied as section 3322, Code of 
Civil Procedure, in In re Liter’s Estate, 
19 Mont. 474, 479, 48 Pac. 753. 


10634. Oral examination defined. An oral examination is an examina- 
tion in presence of the jury or tribunal which is to decide the fact or 
act upon it, the testimony being heard by the jury or tribunal from the 


lips of the witness. 


History: En. Sec. 3323, C. Civ. Proc. 1895; re-en. Sec. 7990, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 2005. 


10635. Deposition—How taken. 


Depositions must be taken in the 


form of questions and answers, and the words of the witness must be 
written down, unless the parties agree to a different mode. 
History: En. Sec. 3324, C. Civ. Proc. 1895; re-en. Sec. 7991, Rev. C. 1907. Cal. C. 


Civ. Proc. Sec. 2006. 


CHAPTER 18. 
AFFIDAVITS. 


Section 10636. 


Affidavits—For What Purposes May Be Used. 


Affidavits to Be Used in This State—Before Whom May Be Taken 


If Made in Another State of the United States, Before Whom Taken. 


10637. Evidence of Publication, What Constitutes. 
10638. Filing Evidence of Publication. 
10639. 
in This State. 
10640. 
10641. If Made in a Foreign Country, Before Whom Taken. 
10642. 


This State. 


Certificate of the Clerk, if Taken Before a Judge of a Court Out of 


701 


10636-10640 } EVIDENCE, [Part V 
10636. Affidavits—For what purposes may be used. An affidavit may 
be used to verify a pleading or a paper in a special proceeding, to prove 
the service of a summons, notice, or other paper in an action or special 
proceeding, to obtain a provisional remedy, the examination of a witness, 
or a stay of proceedings, or upon a motion, and in any other cases 
expressly permitted by some other provision bf this code. 
History: En. Sec. 3330, C. Civ. Proc. motion to strike such affidavit is nothing 


1895; re-en. Sec. 7992, Rev. C. 1907. Cal. 
C. Civ. Prov. Sec. 2009. 


An affidavit may be used to verify a 
pleading or paper required to be verified, 
but it gives no evidentiary value to a 
paper not required to be verified. State 
ex rel. Wood v. Board of Commrs., 49 
Mont. 165, 171, 140 Pac. 728. 

An affidavit filed in support of a motion 
to modify a decree of divorce is merely 
a tender of evidence in support of the 
motion, and hence an order overruling a 


more than an interlocutory ruling upon the 
admissibility of evidence, and is not ap- 
pealable as a special order made after 
final judgment. Weed v. Weed, 55 Mont. 
599, 601, 179 Pace. 827. 

Cited or applied as section 3330, Code 
of Civil Procedure, in In re Liter’s Hs- 
tate, 19 Mont. 474, 479, 48 Pac. 753; as 
section 7992, Revised Codes, in Morehouse 
v. Bynum, 51 Mont. 289, 292, 152 Pac. 477. 


For text treatment of “Affidavits,” see 1 
Cal. Jur. 650 and 1 RB. C. L. 760. 


10637. Evidence of publication—What constitutes. Evidence of the 
publication of a document or notice required by law, or by an order of 
a court or judge, to be published in a newspaper, may be given by the 
affidavit of the printer of the newspaper, or his foreman or principal 
clerk, annexed to a copy of the document or notice, specifying the times 
Phen and the paper in which the publication was made. 


History: En. Sec. 13, p. 12, L. 1881; 
re-en. Sec. 677, 1st Div. Comp. Stat. 1887; 
re-en. Sec. 3331, C. Civ. Proc. 1895; re-en. 
Sec. 7993, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 2010. 


10638. Filing evidence of publication. If such affidavit be made 
in an action or special proceeding pending in a court, it may be filed 
with the court or clerk thereof. If not so made, it may be filed with the 
elerk of the county where the newspaper is printed. In either case the 
original affidavit, or a copy thereof, certified by the judge of the court 
or clerk having it in custody, is prima facie evidence of the facts stated 
therein. 


History: En. Sec. 655, p. 209, L. 1877; 
re-en. Sec. 655, Ist Div. Rev. Stat. 1879; 
re-en. Sec. 676, 1st Div. Comp. Stat. 1887; 


Cited or applied as section 7993, Revised 
Codes, in Harvey v. Town of Townsend 
et al., 57 Mont. 407, 188 Pac. 897. 


re-en. Sec. 3332, C. Civ. Proc. 1895; re-en. 
Sec. 7994, Rev. C. 1907. Cal. C. Civ. Proc. 
sec. 2011. 


10639. Affidavits to be used in this state—Before whom may be taken 
in this state. An affidavit to be used before any court, judge, or officer 
of this state may be taken before any judge or clerk of any court, or any 
justice of the peace, county clerk, or notary public in this state. 


History: En. Sec. 336, p. 113, Bannack Div. Rev. Stat. 1879; re-en. Sec. 672, 1st 
Stat.; re-en. Sec. 399, p. 215, L. 1867; re-en. Div. Comp. Stat. 1887; re-en. Sec. 3333, C. 
Sec. 473, p. 130, Cod. Stat. 1871; re-en. Sec. Civ. Proc. 1895; re-en. Sec. 7995, Rev. C. 


1907. Cal. C. Civ. Proc. Sec. 2012. 


10640. If made in another state of the United States, before whom 
taken. An affidavit taken in another state of the United States, to be 
used in this state, may be taken before a commissioner appointed by the 
governor of this state to take affidavits and depositions in such other state, 
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[10641, 10642 


or before any notary public in another state, or before any judge or clerk 


of a court of record having a seal. 


History: En. Sec. 337, p. 113, Bannack 
Stat.; amd. Sec. 400, p. 215, L. 1867; amd. 
Sec. 474, p. 130, Cod. Stat. 1871; re-en. 
Sec. 652, p. 208, L. 1877; re-en. Sec. 652, 
1st Div. Rev. Stat. 1877; re-en. Sec. 673, 
1st Div. Comp. Stat. 1887; amd. Sec. 3334, 
C. Civ. Proc. 1895; re-en. Sec. 7996, Rev. 
©. 1907. Cal. C. Civ. Proc. Sec. 2013. 


10641. If made in a foreign country, before whom taken. 


Cited or applied as section 3334, Code 
of Civil Procedure, in In re Liter’s Es- 
tate, 19 Mont. 474, 479, 48 Pac. 753; as 
section 673, First Division Compiled Stat- 
utes, 1887, in Power v. Lenoir, 22 Mont. 
169,-176. 


An affidavit 


taken in a foreign country, to be used in this state, may be taken before 
an ambassador, minister, consul, vice-consul, or consular agent of the 
United States, or before any judge of a court of record having a seal in 


such foreign country. 


History: En. Sec. 338, p. 113, Bannack 
Stat.; re-en. Sec. 401, p. 215, L. 1867; re-en. 
Sec. 475, p. 130, Cod. Stat. 1871; re-en. Sec. 
653, p. 208, L. 1877; re-en. Sec. 653, 1st Div. 
Rev. Stat. 1879; re-en. Sec. 674, 1st Div. 
Comp. Stat. 1887; amd. Sec. 3335, C. Civ. 


Proc. 1895; re-en. Sec. 7997; Rev. C. 1907. 
Cal. C. Civ. Proc. Sec. 2014. 


Cited or applied as section 7997, Revised 
Codes, in In re Koller’s Estate, 40 Mont. 
137, 143, 105 Pac. 549. 


10642. Certificate of the clerk, if taken before a judge of a court out 


of this state. 


When an affidavit is taken before a judge of a court in 


another state, or in a foreign country, the genuineness of the signature 
of the judge, the existence of the court, and the fact that such judge is 
a member thereof, must be certified by the clerk of the court, under the 


seal thereof. 


History: En. Sec. 339, p. 113, Bannack 
Stat.; amd. Sec. 402, p. 215, L. 1867; re-en. 
Sec. 476, p. 130, Cod. Stat. 1871; re-en. Sec. 
654, p. 208, L. 1877; re-en. Sec. 654, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 675, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 3336, C. 


Civ. Proc. 1895; re-en. Sec. 7998, Rev. C. - 
1907. Cal. C. Civ. Proc. Sec. 2015. 


Cited or applied as section 476, p. 130, 
Codified Statutes 1871, in Fredericks vy. 
Davis, 3 Mont. 251, 256. 


CHAPTER 14. 
DEPOSITIONS—HOW TAKEN WITHOUT AND WITHIN THE STATE, 


Section 10643. Deposition—When Used. 


Testimony of a Witness Out of the State—When Taken. 
Testimony of Witness Out of the State Taken Upon Commission Issued 


Proper Interrogatories May Be Prepared, or May Be Waived by the 


Depositions May Be Taken Before a Judge, etc., Upon Notice to the 


Manner of Taking Depositions—May Be Used by Either Party on the 


10644. 
10645. In the State—When Taken. 
10646. 
Under Seal, Upon Notice—to Whom to Issue. 
10647. 
Parties. 
10648. Authorities and Duties of Commissioner. 
10649. Trial—When Postponed for Reason of Nonreturn of Commission. 
10650. Depositions—By Whom Used. 
10651. 
Adverse Party. 
10652. 
Trial. : 
10653. When Deposition Excluded. 
10654. A Deposition Once Taken May Be Read at Any Time. 
10655. Deposition in This State to Be Used in Other States. 
10656. How to Procure Witness Upon Commission. 
10657. How, if No Commission. 
10658. Deposition—How Taken. 
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10643. Deposition—When used. In all cases other than those men- 
tioned in section 10636, where a written declaration under oath is used, 
it must be a deposition as prescribed by this code. 


History: En. Sec. 3340, C. Civ. Proc. 
1895; re-en. Sec. 7999, Rev. C. 1907. Cal. 
€. Civ. Proc. Sec. 2019. 


of Civil Procedure, in In re Liter’s Estate, 
19 Mont. 474, 479, 48 Pac. 753. 


For text treatment of ‘“Depositions,” see 


Cited or applied as section 3340, Code Cal. Jur. and 8 R. C. L. 1129. 


10644. Testimony of a witness out of the state—When taken. The 
testimony of a witness out of the state may be taken by deposition in an 


action at any time after the service of the summons or the appearance of 
the defendant, and in a special proceeding at any time after a question 


of fact has arisen therein. 


History: Ap. p. Sec. 345, p. 115, Ban- 
nack Stat.; en. Sec. 407, p. 217, L. 1867; 
en. Sec. 9, p. 76, L. 1870; re-en. Sec. 481, 
p. 1382, Cod. Stat. 1871; re-en. Sec. 660, p. 
211, L. 1877; re-en. Sec. 660, lst Div. Rev. 
Stat. 1879; re-en. Sec. 682, 1st Div. Comp. 
Stat. 1887; re-en. Sec. 3341, C. Civ. Proc. 
1895; re-en. Sec. 8000, Rev. C. 1907. Cal. 
€. Civ. Proc. Sec. 2020. 


10645. In the state—When taken. 


Disbarment proceedings being in the na- 
ture of a special proceeding, a deposition 
may be taken therein under the authority 
of this section. In re Wellcome, 23 Mont. 
259, 260, 58 Pac. 711. 

Cited or applied as section 3341, Code 
of Civil Procedure, in In re Liter’s Estate, 
19 Mont. 474, 479, 48 Pac. 753. 


The testimony of a witness in this 


state may be taken by deposition in an action at any time after the 
service of the summons or appearance of the defendant, and in a special 
proceeding after a question of fact has arisen therein, in the following 
cases: 

1.| When the witness is a party to the action or proceeding, or an 
officer or member of a corporation which is a party to the action or pro- 
ceeding, or a person for whose immediate benefit the action or proceeding 
is prosecuted or defended. 

2. When the witness resides out of the county in which his testimony 
is to be used. 

3. When the witness is about to leave the county where the action is 
to be tried, and will probably continue absent when the testimony is 
required. 

4. When the witness, otherwise liable to attend the trial, 
theless too infirm to attend. 

5. When the testimony is required upon a motion, or in any other 
case where the oral examination of the witness is not required. 

6. When the witness is the only one who can establish facts or a fact 
material to the issue; provided, that the deposition of such witness shall 
not be used if his presence can be procured at the time of the trial of 
the cause. 


is never- 


History: Ap. p. Sec. 340, p. 114, Ban- 
nack Stat.; amd. Sec. 403, p. 216. L. 1867; 
re-en. Sec. 477, p. 131, Cod. Stat. 1871; 
re-en. Sec. 656, p. 209, L. 1877; re-en. Sec. 
656, 1st Div. Rev. Stat. 1879; re-en. Sec. 
678, 1st Div. Comp. Stat. 1887; en. Sec. 
3342, C. Civ. Proc. 1895; re-en. Sec. 8001, 
Rev. C. 1907. Cal. C. Civ. Proc. Sec, 2021. 


Cited or applied as section 3342, Code 
of Civil Procedure, in State ex rel. White- 
side v. District Court 24 Mont. 539, 540,. 
63 Pac. 395; McGlauflin v. Wormser, 28 
Mont. 177, 182, 72 Pac. 428; Great Falls 
Meat Co. v. Jenkins, 33 Mont. 417, 422, 84 
Pac. 74; as section 8001, Revised Codes, 
in Hauser v. Newman, 39 Mont. 252, 254, 
102: Pac. 334. 
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10646. Testimony of witness out of the state taken upon commission 
issued under seal, upon notice—To whom to issue. The deposition of a 
witness out of this state may be taken upon the commission issued from 
the court, under the seal of the court, upon an order of the court, or a 
judge thereof, on the application of either party, upon five days’ previous 
notice to the other. If issued to any place within the United States, it 
may be directed to any person agreed upon by the parties, or if they do 
not agree, to any judge or justice of the peace, or commissioner, selected 
by the court or judge issuing it. If issued to any country out of the 
United States, it may be directed to a minister, ambassador, consul, vice- 
consul, or consular agent of the United States in such country, or to any 
person agreed upon by the parties. 


History: Ap. p. Sec. 346, p. 115, Ban- 
nack Stat.; amd. Sec. 408, p. 217, L. 1867; 
amd. Sec. 482, p. 132, Cod. Stat. 1871; amd. 
Sec. 1, p. 49, L. 1874; amd. Sec. 661, p. 211, 
L. 1877; re-en. Sec. 661, 1st Div. Rev. Stat. 
1879; amd. Sec. 1, p. 49, L. 1883; re-en. 
Sec. 683, lst Div. Comp. Stat. 1887; en. 
Sec. 3350, C. Civ. Proc. 1895; re-en. Sec. 
8002, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
2024. 


In application for letters of administra- 
tion where there is no contest, affidavits of 


nonresident witnesses, taken before a 
notary public, may be used to prove death, 
although no commission was issued and 
no notice given that the testimony of 
such witnesses would be taken. The dis- 
trict judge, if he is not satisfied with the 
proof thus offered, has the power to order 
further testimony. In re Liter’s Estate, 
19 Mont. 474, 480, 48 Pac. 753. 

Cited or applied as section 8002, Revised 
Codes, in In re Colbert’s Estate, 51 Mont. 
455, 463, 153 Pac. 1022. 


10647. Proper interrogatories may be prepared, or may be waived by 


the parties. Such proper interrogatories, direct and cross, as the respective 
parties may prepare, to be settled, if the parties disagree as to their form, 
by the judge or officer granting the order for the commission, at a day 
fixed in the order, may be annexed to the commission; or, when the parties 
agree to that mode, the examination may be without written interrogatories. 


History: En. Sec. 409, p. 217, L. 1867; 
‘re-en. Sec. 483, p. 133, Cod. Stat. 1871; re- 
pealed Sec. 4, p. 50, L. 1874; re-en. Sec. 
3351, C. Civ. Proc. 1895; re-en. Sec. 8003, 
Rev. CO. 1907. Cal. C. Civ. Proc. Sec. 2025. 


Cited or applied as section 3351, Code 
of Civil Procedure, in In re Liter’s Estate, 
19 Mont. 474, 478, 48 Pac. 753. 


10648. Authorities and duties of commissioner. The commission must 
authorize the commissioner to administer an oath to the witness, and to 
take his deposition in answer to the interrogatories, or when the examina- 
tion is to be without interrogatories, in respect to the question in dispute, 
and to certify the deposition to the court, in a sealed envelope, directed 
to the clerk of the court or other person designated or agreed upon, and 
forwarded to him by mail or other usual channel of conveyance. 


History: En. Sec. 410, p. 217, L. 1867; 3352, C. Civ. Proc. 1895; re-en. Sec. 8004, 
- re-en. Sec. 484, p. 133, Cod. Stat. 1871; re- Rev. C. 1907. Cal. C. Civ. Proc. Sec. 2026. 
‘pealed Sec. 4, p. 50, L. 1874; re-en. Sec. 


10649. Trial—When postponed for reason of nonreturn of commission. 
A trial or other proceeding must not be postponed by reason of a commis. 
sion not returned, except upon evidence, satisfactory to the court, that the 
testimony of the witness is necessary, and that proper diligence has been 
used to obtain it. 


History: En. Sec. 353, p. 116, Bannack Sec. 485, p. 133, Cod. Stat. 1871; repealed 
Stat.; re-en. Scc. 411, p. 217, L. 1867; re-en. Sec. 674, p. 215, L. 1877; re-en. Sec. 3353, 


705 


Code Civ. Proc.—45 


10650-10652 | EVIDENCE. [Part V 


C. Civ. Proc. 1895; re-en. Sec. 8005, Rev. ute, to adjourn the hearing of a matter 

C. 1907. Cal. C. Civ. Proc. Sec. 2027. pending before it; but this power may be 

restricted as provided in this section. 

A court of record has authority, of its Curry v. McCaffery, 47 Mont. 191, 201, 131 
own motion, and in the absence of a stat- Pac. 673. 


10650. Depositions—By whom used. The deposition mentioned in 
this chapter may be used by either party on the trial or other proceeding, 
against any other party giving or receiving the notice, subject to all just 
exceptions. | 

History: En. Sec. 3354, C. Civ. Proc. Cited or applied as section 8006,, Revised 


1895; re-en. Sec. 8006, Rev. C. 1907. Cal. Codes, in In re Colbert’s Estate, 51 Mont. 
C. Civ. Proc. Sec. 2028. 455, 463, 153 Pac. 1022. 


10651.' Depositions may be taken before a judge, etc., upon notice to 
the adverse party. Hither party may have the deposition taken of a 
witness in this state, in either of the cases mentioned in section 10645, 
before a judge or officer authorized to administer oaths, on serving upon 
the adverse party previous notice of the time and place of examination, 
together with a copy of an affidavit, showing that the case is within that 
section. Such notice must be at least five days, adding also one day for 
every twenty-five miles of the distance of the place of examination from 
the residence of the person to whom the notice is given, unless, for a 
cause shown, a judge, by order, prescribe a shorter time. When a shorter 
time is prescribed, a copy of the order must be served with the notice. 

History: En. Sec. 341, p. 114, Bannack ist Div. Rev. Stat. 1879; re-en. Sec. 679, 
Stat.; amd. Sec. 404, p. 216, L. 1867; re-en. 1st Div. Comp. Stat. 1887; amd. Sec. 3360, 


Sec. 478, p. 131, Cod. Stat. 1871; re-en. OC, Civ. Proc. 1895; re-en. Sec. 8007, Rev. C. 
Sec. 657, p. 209, L. 1877; re-en. Sec. 657, 1907. Cal. C. Civ. Proc. Sec. 2031. 


10652. Manner of taking depositions—May be used by either party on 
the trial. Either party may attend the examination and put such ques- 
tions, direct and cross, as may be proper. The deposition, when completed, 
must be carefully read to the witness and corrected by him in any par- 
ticular, if desired; it must then be subscribed by the witness, certified 
by the judge or officer taking the deposition, inclosed in an envelope or 
wrapper, sealed, and directed to the clerk of the court in which the action 
is pending, or to such person as the parties in writing may agree upon, 
and either delivered by the judge or officer to the clerk or such person, 
or transmitted through the mail, or by some safe private means of con- 
veyance; and thereupon such deposition may be used by either party 
upon the trial or proceeding against any party giving or receiving the 
notice, subject to all legal exceptions; but, if the parties attend at the 
examination, no objection to the form of an interrogatory shall be made 
at the trial, unless the same was stated at the time of the examination. 
If the deposition be taken under subdivisions 2, 3, and 4, of section 10645, 
proof must be made at the trial that the witness continues absent or 
infirm, or is dead. The deposition thus taken may be also read in case 
of the death of the witness. 


History: En. Sec. 342, p. 114, Bannack Sec. 658, p. 210, L. 1877; re-en. Sec. 658, 
Stat.; amd. Sec. 405, p. 216, L. 1867; re-en. ist Div. Rev. Stat. 1879; re-en. Sec. 680, 
Sec. 479, p. 131, Cod. Stat. 1871; re-en. 1st Div. Comp. Stat. 1887; amd. Sec. 3361, 
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C, Civ. Proc. 1895; re-en. Sec. 8008, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 2032. 


This section regulates the manner of 


DEPOSITIONS. 
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taking and use of such depositions only as 
are taken within the state. In re Col- 
bert’s Estate, 51 Mont, 455, 465, 153 Pac. 
1022. 


10653. When deposition excluded. Notwithstanding the taking of a 


deposition, it may be excluded from the case upon proof that sufficient 
notice was not given to the party against whom it is offered to enable 
him to attend the taking thereof, or that the taking was not in all respects 
fair. 


History: En. Sec. 3362, C. Civ. Proc. 1895; re-en. Sec. 8009, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec, 2033. 


10654. A deposition once taken may be read at any time. When a 
deposition has been once taken, it may be read by either party in any 
stage of the same action or proceeding, or in any other action between 
the same parties upon the same subject, and is then deemed the evidence 


of the party reading it. 


History: En. Sec. 344, p. 115, Bannack 
Stat.; amd. Sec. 406, p. 217, L. 1867; re-en. 
Sec. 480, p. 132, Cod. Stat. 1871; re-en. 
Sec. 659, p. 211, L.~1877; re-en. Sec. 659, 
1st Div. Rev. Stat. 1879; re-en. Sec. 681, 
1st Div. Comp. Stat. 1887; amd. Sec. 3363, 
C. Civ. Proc. 1895; re-en. Sec. 8010, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 2034. 


A deposition taken to be used in a 
guardianship proceeding was improperly 
admitted in evidence in a contest involv- 
ing the question whether the incompetent 


for whom a guardian was appointed, and 
who subsequently died of dementia, was 
sane or insane at the time he executed 
the will sought to be probated; neither the 
parties nor the subject-matter were the 
same, and the evidence was inadmissible 
under this section. In re Murphy’s Estate, 
43. Mont. 353, 375, 116 Pac. 1004, Ann. 
Cas. 1912C, 380. 

Cited or applied as section 8010, Revised 
Codes, in In re Colbert’s Estate, 51 Mont. 
455, 463, 153 Pac. 1022. 


10655. Deposition in this state to be used in other states. Any party 
to an action or special proceeding in a court, or before a judge, of a sister 
state, may obtain the testimony of a witness residing in this state, to be 
used in such action or proceedings, in the cases mentioned in the next 
two sections. 


History: En. Sec. 3364, C. Civ. Proc. 1895; re-en. Sec. 8011, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2035. 


10656. How to procure witness upon commission. If a commission to 
take such testimony has been issued from the court, or a judge thereof, 
before which such action or proceeding is pending, on producing the com- 
mission to a judge of the district court, with an affidavit satisfactory to 
him of the materiality of the testimony, he may issue a subpoena to the 
witness, requiring him to appear and testify before the commissioner named 
in the commission, at a specified time and place. 


History: En. Sec. 3365, C. Civ. Proc. 1895; re-en. Sec. 8012, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2036. 


10657. How, if no commission. If a commission has not been issued, 
and it appear to a judge of the district court, or to a justice of the peace, 
by affidavit satisfactory to him: 

1. That the testimony of the witness is material to either party; 

2. That a commission to take the testimony of such witness has not 
been issued ; 
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3. That, according to the law of the state where the action or special 
proceeding is pending, the deposition of a witness taken under such 
circumstances, and before such judge or justice, will be received in the 
action or proceeding; he must issue his subpoena requiring the witness 
to appear and testify before him at a specified time and place. 


History: En. Sec. 3366, C. Civ. Proc. 1895; re-en. Sec. 8013, Rev. ©. 1907. 
Civ. Proc. Sec. 2037. 


Cal. C. 


10658. Deposition—How taken. Upon the appearance of the witness, 
the judge or justice must cause his testimony to be taken in writing, and 
must certify and transmit the same to the court or judge before whom 
the action or proceeding is pending, in such manner as the law of that 
state requires. 


History: En. Sec. 3367, C. Civ. Proc. 1895; re-en. Sec. 8014, Rev. C. 1907. 
Civ. Proc. Sec. 2038. 


Cal. C. 


CHAPTER 15. 
GENERAL RULES OF EXAMINATION. 


Section 10659. Order of Proof—How Regulated. 


10660. Witness Not Under Examination May Be Excluded. 

10661. Court May Control Mode of Interrogation. 

10662. Direct and Cross-examination Defined. 

10663. Leading Question Defined. 

10664. When Witness May Refresh Memory From Notes. 

10665. Cross-examination, as to What. 

10666. Party Producing Witness, How Far May Impeach His Credit. 
10667. Witness, How Examined—When Re-examined. 

10668. How Impeached. 

10669. Same—By Evidence of Declarations. 

10670. Evidence of Good Character—When Allowed. 

10671. Writing Shown to Witness May Be Inspected by Adverse Party. 


10659. Order of proof—How regulated. The order of proof must be 
regulated by the sound discretion of the court. Ordinarily, the party 
beginning the case must exhaust his evidence before the other party 
begins. 

History: En. Sec. 3370, C. Civ. Proc. 


1895; re-en. Sec. 8015, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2042. 


For text treatment of “Witnesses,” see 
Cal. Jur. and 28 R. C. L. 411, 


10660. Witness not under examination may be excluded. If either 
party requires it, the judge may exclude from the court-room any wit- 
ness of the adverse party, not at the time under examination, so that he 
may not hear the testimony of other witnesses. 


History: En. March 8th, 1883; re-en. 
Sec. 273, 1st Div. Comp. Stat. 1887; amd. 
Sec. 3371, C. Civ. Proc. 1895; re-en. Sec. 
8016, Rev. C. 1907. Cal. C. Civ. Proc. Sec. 
2043. 


The meaning of this provision is that 
the application is addressed to the sound 
legal discretion of the trial court, and that 
no review will be had, except for a mani- 
fest abuse of such discretion. In the 
absence of any showing of prejudice, the 
action of the trial court will not be dis- 
turbed. Finlen v. Heinze, 32 Mont. 354, 
383, 80 Pac. 918. 


One who had not been subpoenaed and 
did not know that he would be ealled as 
a witness was properly permitted to tes- 
tify, though he remained in the courtroom 
after an order of execution of witnesses 
had been made by the court under this sec- 
tion. State v. McDonald, 51 Mont. 1, 7, 
149 Pac. 279. 


Effect of disobedience of rule excluding 
witness from courtroom during trial, see 
note in 9 Ann. Cas. 368. 
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10661. Court may control mode of interrogation. The court must 
exercise a reasonable control over the mode of interrogation, so as to 
make it as rapid, as distinct, as little annoying to the witness, and as 
effective for the extraction of the truth as may be; but, subject to this 
rule, the parties may put such pertinent and legal questions as they see 
fit. The court, however, may stop the production of further evidence 
upon a particular point when the evidence upon it is already so full as to 
preclude reasonable doubt. 


History: En. Sec. 3372, C. Civ. Proc. 1895; re-en. Sec. 8017, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2044. 


10662. Direct and cross-examination defined. The examination of a 
witness by the party producing him is denominated the direct examina- 
tion; the examination of the same witness, upon the same matter, by the 
adverse party, the cross-examination. The direct examination must be 
completed before the cross-examination begins, unless the court other- 
wise direct. 


History: ‘En. Sec. 3373, C. Civ. Proc. 1895; re-en. Sec. 8018, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2045. 


10663. Leading question defined. A question which suggests to the 
witness the answer which the examining party desires is denominated a 
leading or suggestive question. On a direct examination leading ques- 
tions are not allowed, except in the sound discretion of the court, under 
special circumstances making it appear that the interests of justice 
require it. 

History: En. Sec. 3374, C. Civ., Proc. 


1895; re-en. Sec. 8019, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2046. 


tions by the prosecution, over objection 
of defendant, may justly be cause for 
complaint that by the course adopted he 


It appears to be within the sound dis- 
cretion of the court to allow leading ques- 
tions on the part of the county attorney, 
especially when the witnesses are illiterate 
and unable to speak English; but, having 
done this, it is but fair to extend the same 
privilege to the defendant. State v. 
Spotted Hawk, 22 Mont. 33, 65, 55 Pac. 
1026. 

The asking of numerous leading ques- 


was denied the fair and impartial trial 
guaranteed by the constitution. State v. 
Kanakaris, 54 Mont. 180, 183, 169 Pac. 42. 


Permitting leading questions as matter 
within the discretion of the trial court, 
see note in 17 Ann. Cas. 840. 

Power of court to put leading questions, 
see notes in 57 L. R. A. 881; L. BR. A. 
1916A, 1196. 


10664. When witness may refresh memory from notes. A witness is 
allowed to refresh his memory respecting a fact by anything written by 
himself, or under his dircction, at the time when the fact occurred, or im- 
mediately thereafter, or at any other time when the fact was fresh in 
his memory, and he knew that the same was correctly stated in the writ- 
ing. But in such ease the writing must be produced, and may be seen 
by the adverse party, who may, if he choose, cross-examine the witness 
upon it, and may read it to the jury. So, also, a witness may testify 
from such a writing, though he retain no recollection of the particular 
facts, but such evidence must be received with caution. 


History: En. Sec. 3375, C. Civ. Proc. 
1895; re-en. Sec. 8020, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2047. 


A witness was properly allowed to refer 
to a memorandum of articles as shown in 


rand 


‘ 


evidence by the sheriff’s return, on which 
the witness, before the trial, had extended 
the unit and gross cost price obtained by 
taking the prices from his cost-book and 
price-lists kept by himself, and adding the 
freight and insurance apportioned by per: 
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centage. Memoranda used by a witness 
for this purpose are not evidence of the 
value of the goods. Kipp v. Silverman, 25 
Mont. 296, 303, 64 Pac. 884. 

A witness may, to refresh his memory, 
properly have recourse to a memorandum- 
book containing entries written by him- 
self. Cohen v. Clark, 44 Mont. 151, 157, 
LE Paci 775. 

If a witness does not recollect, and must 
resort to a memorandum, but cannot qual- 
ify, by testifying to the necessary pre- 
liminary facts, and cannot, therefore, tes- 
tify by its aid, or directly from it, the 
memorandum itself is inadmissible. Mar- 
ron v. Great Northern Ry. Co., 46 Mont. 
593, 602, 129 Pac. 1055. 

The courts are not authorized to en- 
large the provisions of this section. It 
establishes the law relative to the sub- 
ject-matter, and, in such a case, the com- 
mon law is not applicable. Marron v. 
Great Northern Ry. Co., 46 Mont. 593, 603, 
129 Pac. 1055. 

This section comprehends two classes of 
witnesses. The first class includes the 
witness whose memory can be refreshed 
by reference to the memoranda. The sec- 
ond class includes the witness who does 
not retain any recollection of the particu- 
lar facts recorded in the memoranda, even 
after he examines the entries which he 
made himself. The witness of the first 
elass may refresh his memory, and, hav- 
ing done so, may then testify independ- 
ently of the memoranda. The witness of 
the second class may testify directly from 
the memoranda. But before either one 
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will be heard at all, these preliminary 
facts must be made to appear: (a) The 
entries must have been written by the 
witness himself, or under his direction; 
(b) they must have been written at the 
time the facts occurred, or at a time when 
the facts were fresh in the witness’ mem- 
ory; and (c) the witness must have known 
at the time the entries were made that 
they correctly stated the facts. Marron 
v. Great Northern Ry. Co., 46 Mont. 593, 
601, 129 Pac. 1055. 

A memorandum, fugitive in character, 
kept by a witness, but not intended as a 
record of his business transactions from 
day to day, is hearsay and not admissible 
in evidence, though he may use it to re- 
fresh his memory or to aid him in giving 
his testimony. Columbus State Bank v. 
Erb, 50 Mont. 442, 451, 147 Pac. 617. 

The use of a memorandum by a witness 
in testifying is permissible only after the 
necessary preliminary proof qualifying the 
witness has been made. Silver v. Eakins, 
55 Mont. 210, 218, 175 Pac. 876. 

Where a witness testified to seditious 
language used by defendant, from a mem- 
orandum extended by the former from 
notes made by him when the statements 
said to have been made, refusal to instruct 
the jury to receive such testimony with 
caution was error. State v. Diedtman, 58 
Mont. 13, 23, 190 Pac. 117. 


Right, for purpose of cross-examination, 
to inspect paper used by witness to re- 
fresh his memory, see notes in 22 L. R. A. 
(N. 8S.) 706; 9 Ann. Cas. 560. 


The opposite party may cross- 


examine the witness as to any facts stated in his direct examination or. 
connected therewith, and in so doing may put leading questions, but if 
he examine him as to other matters, such examination is to be subject to 
the same rules as a direct examination. 


Related sections: 10668, 10674, 11603. 

History: En. Sec. 3376, C. Civ. Proc. 
1895; re-en. Sec. 8021, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2048. 


This section permits a wide range for 
cross-examination, and the courts should 
incline to extend, rather than to restrict, 
the right. Properly understood, the right 
extends not only to all facts stated by the 
witness in his original examination, but 
to all other facts connected with them, 
whether directly or indirectly, which tend 
to enlighten the jury upon the question 
in controversy. Kipp v. Silverman, 25 
Mont. 296, 306, 64 Pac. 884; Cobban v. 
Hecklen, 27 Mont. 245, 263, 70 Pac. 805; 
State v. Howard, 30 Mont. 518, 527, 77 
Pac. 50; Shandy v. McDonald, 38 Mont. 
393, 398, 100 Pac. 203; State v. Rhys, 40 
Mont. 131, 136, 105 Pac. 494; State v. 
Rodgers, 40 Mont. 248, 253, 106 Pac. 3; 
State v. Biggs, 45 Mont. 400, 404, 123 Pac. 


410; State v. Whitworth, 47 Mont. 424, 
431, 133 Pac. 364; Herzig v. Sandberg, 54 
Mont. 538, 540, 172 Pac. 132. 


This section radically changes the com- 
mon-law rule in respect to cross-examina- 
tion. This right must be freely exercised, 
and doubt regarding the limits to which 
cross-examination may go ought usually, if 
not always, to be resolved against the ob- 
jection. Cobban v. Hecklen, 27 Mont. 245, 
263, 70 Pac. 805. 


Where, on a prosecution for robbery, a 
witness on direct examination testified that 
he had been confined in the penitentiary, 
and that he had known the defendant for 
about fifteen months, and had observed his 
demeanor at the penitentiary, and that he 
thought defendant insane, questions put 
to him on cross-examination for the pur- 
pose of showing that he was a member of 


the conspiracy which resulted in the rob- 


bery were not improper, as exceeding the 
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proper limits of cross-examination. State 
v. Howard, 30 Mont. 518, 527, 77 Pac. 50. 

The general rule is that a witness may 
be cross-examined as to anything testified 
to by him in chief or connected therewith, 
but not as to other matters, but this rule 
may not be extended to include matters 
clearly not connected with the subject- 
matter upon which examination in chief 
was had. Where, therefore, plaintiff, in 
an action for the conversion of certain per- 
sonal property by a constable, testified that 
she was the owner of a mortgage on the 
property in question and-a note secured 
thereby, and on cross-examination she was 
asked what consideration she had given 
for the instruments, the cross-examination 
as to consideration or other circumstances 
which resulted in the execution of the 
note and mortgage was properly excluded. 
Borden v. Lynch, 34 Mont. 503, 509, 87 
Pac. 609. 

The rule that the cross-examination of 
a witness should be confined to matters 
deposed to in chief applies to parties as 
well as to other witnesses. Borden v. 
Lynch, 34 Mont. 503, 509, 87 Pac. 609. 

Inquiry well within the bounds of legiti- 
mate cross-examination. State v. Hanlon, 
38 Mont. 557, 575, 100 Pace. 1035. 

The right of cross-examination may not 
be unduly restricted and may extend not 
only to facts stated by the witness in his 
original examination, but to all other 
facts connected with them which tend to 
enlighten the jury upon the question in 
controversy. The rule necessarily includes 
questions, the purpose of which is to bring 
out facts illustrative of the motives, bias, 
and interest of the witness, or as reflect- 
ing upon his capacity and memory. State 
v. Biggs, 45 Mont. 400, 404, 123 Pac. 410; 
Moss v. Goodhart, 47 Mont. 257, 268, 131 
Pac. 1071; Cuerth v. Arbogast, 48 Mont. 
209, 216, 136 Pac. 383. 

Where a witness for the state, on a 
trial for larceny of livestock, testified that 
he was in the employment of a cattle 
company as stock inspector at the time 
of the arrest of accused, but there was 
nothing to show that he was engaged in a 
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criminal conspiracy to convict accused, a 
question on cross-examination, as to 
whether he had not been employed to “put 
up a job” on accused, was properly ex- 
cluded as intended to degrade the wit- 
ness. State v. Biggs, 45 Mont. 400, 404, 
123 Pac. 410. 

This section must be liberally construed. 
Cuerth v. Arbogast, 48 Mont. 209, 215, 136 
Pac. 383. 

Where, in an action for damages arising 
out of the death of a boy, by drowning, in 
the defendant’s natatorium, the plaintiff 
calls as a witness an attendant at the in- 
stitution and questions him as to instruc- 
tions given him by the management, the 
witness may testify on cross-examination 
that the boy demonstrated that he could 
swim. Henroid v. Gregson Hot Springs 
Co., 52 Mont. 447, 455, 158 Pac. 824. 

Plaintiff having stated, among other 
things, that in his opinion an automobile 
was driven at the rate of forty miles an 
hours at the time it struck him, it was 
error to refuse permission to cross-examine 
him whether at that time he. was intoxi- 
cated, testimony as to his condition in this 
respect shedding light upon his capacity 
for accurate observation, correct memory, 
and unbiased judgment. Herzig v. Sand- 
berg, 54 Mont. 538, 540, 172 Pac. 132. 


Where, after defendant, charged with 
sedition, had testified in his own behalf 
simply denying that he made the utter- 
ances testified to by the state’s witnesses, 
the county attorney cross-examined him, 
in the manner of laying the foundation for 
impeachment, as to other seditious lan- 
guage not charged in the information nor 
inquired into in the state’s case in chief, 
he made him his own witness and was 
bound by his answers. State v. Smith, 
57 Mont. 349, 188 Pac. 644. 


Cited or applied as section 3376, Code of 
Civil Procedure, in Gallick v. Bordeaux, 
22 Mont. 470, 481, 56 Pac. 961; Mahoney 
v. Dixon, 34 Mont. 454, 459, 87 Pac. 452; 
as section 8021, Revised Codes, in Owens 
v. Davenport, 39 Mont. 555, 558, 104 Pac. 
682, 28 L. R. A. (N. S.) 996. 


10666. Party producing witness, how far may impeach his credit. The 
party producing a witness is not allowed to impeach his credit by evi- 
dence of bad character, but he may contradict him by other evidence, and 
may also show that he has made at other times statements inconsistent 
with his present testimony, as provided in section 10669. 


History: En. Sec. 3377, C. Civ. Proc. 
1895; re-en. Sec. 8022, Rev. C. 1907. Cal. 
©. Civ. Proc. Sec. 2049. 


The state, in a criminal prosecution, 
may cross-examine its witness, where his 
testimony varies from what the county 
attorney had reason to believe it would 


be. State v. Bloor, 20 Mont. 574, 585, 52 
Pas, G11; 


This section and section 10669, are not 
repugnant to the due process of law clause 
of the state and federal constitutions. 
State v. Bloor, 20 Mont. 574, 585, 52 Pac. 
611. 


jell 


10667-10669 | EVIDENCE. [Part V 


impeaching character. State v. Willette, 
46 Mont. 326, 330, 127 Pac. 1013. 

Cited or applied as section 8022, Revised 
Codes, in Great Northern Ry. Co. v. Ennis, 
236 Fed. 17, 28, 149 C. C. A. 227. 


The state may, where circumstances 
arising in the course of a trial of a crim- 
inal cause require it in order to protect 
its right, as where one of its witnesses 
and the defendant are shown to have been 
on terms of friendly intimacy, etc., pro- 
pound to such witnesses questions of an 


Impeaching one’s own witness, see notes 
in Ann. Cas. 1914B, 1120; 21 L. R. A. 418. 


10667. Witness, how examined—When re-examined. A witness once 
examined cannot be re-examined as to the same matter without leave of 
the court, but he may be re-examined as to any new matter upon which 
he has been examined by the adverse party. And after the examinations 
on both sides are once concluded, the witness cannot be recalled without 
leave of the court. Leave is granted or withheld, in the exercise of a 
sound discretion. | 


History: En. Sec. 3378, C. Civ. Proc. 1895; re-en. Sec. 8023, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2050. 


10668. How impeached. A witness may be impeached by the party 
against whom he was ealled, by contradictory evidence or by evidence 
that his general reputation for truth, honesty, or integrity is bad, but not 
by evidence of particular wrongful acts, except that it may be shown by 
the examination of the witness, or the record of the judgment, that he 


has been convicted of a felony. 


Related sections: 10665, 10674, 11603. 

History: En. Sec. 3379, C. Civ. Proc. 
1895; re-en. Sec. 8024, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2051. 


When a defendant is sworn, and testi- 
fies in his own behalf, he is subject to the 
same rules of cross-examination and im- 


peachment as any other witness, and it is _ 


competent for the state to impeach his 
testimony by evidence that his general rep- 
utation for truth, honesty, and integrity 
is bad. State v. Schnepel, 23 Mont. 523, 
526; 59 Pac. 927. See, also, State v. Crowe, 
39 Mont. 174, 178, 102 Pac. 579, 18 Ann. 
Cas. 643; State v. Inich, 55 Mont. 1, 13, 
173 Pace. 230. 

Testimony of a witness that he had 
heard another witness state in a conversa- 
tion that he had made a contract with 
plaintiff’s brother for certain lumber was 
competent to impeach such witness’ testi- 
mony that he had contracted with plaintiff 
for such lumber. Michener v. Fransham, 
29 Mont. 240, 245, 74 Pac. 448. 

Where a defendant on trial for crime 
calls witnesses to testify to his good char- 
acter in the community in which he resides, 
cross-examination as to their knowledge 
of disparaging rumors affecting his reputa- 
tion is proper, but evidence showing par- 
ticular acts of lawlessness committed by 
the defendant is inadmissible for the pur- 
pose of rebutting testimony tending to 


10669. Same—By evidence of declarations. 


show his good character. State v. Jones, 
48 Mont. 505, 516, 139 Pac. 441. 

Where the defendant, at a criminal 
trial, does not offer himself as a witness, he 
is not subject to impeachment. State v. 
Jones, 51 Mont. 390, 394, 153 Pac. 282, 

This section and section 10675 forbid a 
county attorney from asking, on the cross- 
examination of a defendant in a criminal 
case, questions the purpose of which is to 
show that he has been guilty of numerous 
minor offenses, independent of the crime 
for which he is being tried, and the object 
of which questions is to impeach the de- 
fendant or to degrade him in the estima- 
tion of the jury. State v. Kanakaris, 54 
Mont. 180, 184, 169 Pac. 42. 

Cited or applied as section 3379, Code 
of Civil Procedure, in Farleigh y. Kelley, 
28 Mont. 421, 431, 72 Pac. 756, 63 L. R. A. 
319; State v. Wells, 33 Mont. 291, 298, 83 
Pac. 476; State v. Allen, 34 Mont. 403, 
413, 87 Pac. 177; as section 8024, Revised 
Codes, in State v. Smith, 57 Mont. 349, 
361, 188 Pac. 644. 


What constitutes “crime” for conviction 
of which a witness may be impeached, see 
notes in Ann. Cas. 1916A, 274, 279. 

Cross-examination as proper method of 
proving conviction of crime for purposes 


of impeachment, see note in 30 L. R. A. 
(N. 8.) 846. 


A witness may also be 


impeached by evidence that he has made, at other times, statements incon- 
sistent with his present testimony; but before this can be done the state- 
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ments must be related to him, with the circumstances of times, places, 
and persons present, and he must be asked whether he made such state- 


ments, and if so, allowed to explain them. 


If the statements be in writ- 


ing, they must be shown to the witness before any question is put to him 


concerning them. 


History: En. Sec. 3380, C. Civ. Proc. 
1895; re-en, Sec. 8025, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2052. 


It is error to allow the prosecuting at- 
torney, for the purpose of impeachment, to 
testify as to what a witness to a homicide 
stated at the coroner’s inquest, by repeat- 
ing her statements as taken down in writ- 
ing by him at the time and stating that 
she had so stated, where the statements 
concerning which she was to be impeached 
had not been first related to her with an 
opportunity to answer as to their truth or 
to explain them, nor the written evidence 
shown to her before putting the question 
as required by this section. State v. 
O’Brien, 18 Mont. 1, 9, 43 Pac. 1091, 44 
Pac. 399. 

A sufficient foundation is laid. for the 
impeachment of a witness by asking him 
whether he did not, in a certain conversa- 
tion, at a certain place, make statements 
to which his attention is then called. State 
v. Spotted Hawk, 22 Mont. 33, 64, 55 Pac. 
1026. 

A witness having denied making state- 
ments at a coroner’s inquest, the state was 
properly allowed to call another witness 
in rebuttal, who was present when such 
statement was claimed to have been made, 
and ask him whether the former witness 
made a certain statement just after he 
finished his testimony before the coroner. 
State v. Hurst, 23 Mont. 484, 495, 59 Pac. 
911. 

Where, on cross-examination of a wit- 
ness, he is asked whether he had not, at 
other times, made statements inconsistent 
with his present testimony, it is not neces- 
sary that the times, places, and persons 
present be related to him; such facts being 
required only when a foundation is sought 
for impeachment. State v. Burrell, 27 
Mont. 282, 285, 70 Pac. 982. 

The exclusion of impeaching evidence 
was not error, where the offer of proof did 
not fix the time when the alleged conversa- 
tion occurred, or designate the persons 
present, and no foundation was laid there- 
for in the examination of the witness 
sought to be impeached, as required by this 
section. Tague v. John Caplice Co., 28 
Mont. 51, 61, 72 Pac. 297. 

On the probate of a will, where the sub- 
scribing witnesses are out of the state, 
evidence that they had made statements 
eontradictory of the facts contained in the 
attestation clause, and evidence that the 
reputation of such subscribing witnesses 
for honesty and integrity is bad, is admis- 


sible. Farleigh v. Kelley, 28 Mont. 421, 
431, 72 Pac. 756, 63 L. R. A, 319. 

Where there is a discrepancy between 
the testimony of a complaining witness at 
the preliminary hearing and that at the 
trial, an answer to the question on cross- 
examination whether his testimony at the 
preliminary examination was true or false 
is properly excluded, since the jury are 
the judges of the credibility of the wit- 
ness. State v. Wells, 33 Mont. 291, 298, 83 
Pac. 476. 

Where a witness, on a trial for homicide, 
testified that he and accused had had trou- 
ble, but denied that he had ever tried to 
frighten him, it was error to exclude a 
question on cross-examination as_ to 
whether he had not told any of the wit- 
nesses that he had done so, though the 
question did not call the witness’ attention 
to the time and place of the alleged state- 
ments so as to lay a foundation for im- 
peaching evidence under this_ section. 
State v. Beesskove, 34 Mont. 41, 53, 85 
Pae. 376. 

In a prosecution for grand larceny, it 
is not necessary that a witness testifying 
to declarations of coconspirators should be 
required to fix the time and place of their 
occurrence, and give the names of those 
present, before his statements can be ad- 
mitted in evidence, such rule applying 
only to cases where it is sought to im- 
peach a witness when under examination. 
State v. Allen, 34 Mont. 403, 410, 87 Pac. 
iis 

Where the testimony of a witness on 
the trial of a case is at variance with his 
testimony previously given at a coroner’s 
inquest, such portions of his testimony 
given at the inquest as contradict his tes- 
timony on the trial are admissible to show 
statements made by the witness inconsist- 
ent with his present testimony, if he de- 
nies having made such statements, or if 
recollection of them is disclaimed. West- 
lake v. Keating Gold Min. Co., 48 Mont. 
120, 136, 136 Pac. 38. 

Cross-examination of a witness con- 
cerning the substance of his deposition, 
taken some time before the trial, was 
error where the document was not pro- 
duced or its absence accounted for. Melz- 
ner v. Chicago, Milwaukee & St. Paul Ry. 
Co., 51 Mont. 487, 493, 153 Pac. 1019. 

In order that a witness may be im- 
peached by a prior statement made by him, 
the statement claimed to be inconsistent 
with his testimony must be related to him, 
with the circumstances of time, place, and 
persons present; and he must be asked if 
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he made such statement, and be given an 
opportunity to explain it, if he did. Doich- 
inoff v. Chicago, Milwaukee & St. Paul Ry. 
Co., 51 Mont. 582, 587, 154 Pac. 924. 

Before a witness can be impeached, the 
circumstances of time, place, persons pres- 
ent, and language used must, under this 
section, be called to his attention. State 
v. Gaimos, 53 Mont. 118, 127, 162 Pac. 
596. 

Where evidence of inconsistent state- 
ments made by a witness out of court was 
mere hearsay, any error in the refusal of 
the court to permit defendant, the tran- 
script of the witness’ testimony at a former 
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trial being read on account of his absence 
from the state, to withdraw a statement 
that questions as to the witness’ inconsist- 
ent statements were not for impeachment, 
was harmless. Great Northern Ry. Co. 
v. Ennis, 236 Fed. 17, 28, 149 C. C. A. 227. 
Cited or applied as section 3380, Code 
of Civil Procedure, in Michener vy. Frans- 
ham, 29 Mont. 240, 246, 74 Pac. 448; Ma- 
honey v. Dixon, 34 Mont. 454, 461, 87 Pac. 
452; as section 8025, Revised Codes, in 
State v. Crowe, 39 Mont. 174, 177, 102 Pac. 
579, 188 Ann. Cas. 643; State v. Jones, 51 
Mont. 390, 394, 153 Pac. 282; State v. 
Smith, 57 Mont. 349, 361, 188 Pac. 644. 


10670. Evidence of good character—When allowed. Evidence of the 
good character of a party is not admissible in a civil action, nor of a 
witness in any action, until the character of such party or witness has 
been impeached, or unless the issue involves his character. 


History: En. Sec. 3381, C. Civ. Proc. 
1895; re-en. Sec. 8026, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2053. 


Where the character of a witness whose 
deposition had been introduced was at- 
tacked by a deposition showing that at 
the time of the trial he was confined in a 
penitentiary, evidence of his previous good 
character was admissible in rebuttal. In 
re Williams’ Estate, 52 Mont. 192, 203, 
156 Pac. 1087, Ann. Cas. 1917E, 126. 


The plaintiff, in libel and slander, is 
presumed to have a good character and 
reputation; hence, evidence of good char- 
acter is inadmissible, under this section, 
until character is questioned. Fowlie v. 
Cruse, 52 Mont. 222, 237, 157 Pac. 958. 

Testimony introduced in a prosecution 
for sedition to support the good character 
of the state’s chief witness before his 
character had been impeached is inadmis- 
sible. State v. Diedtman, 58 Mont. 13. 19. 
190 Pac. 117. 


10671. Writing shown to witness may be inspected by adverse party. 


Whenever a writing is shown to a witness, it may be inspected by the 
opposite party, and if proved by the witness must be read to the jury 
before his testimony is closed, or it cannot be read except on recalling 


the witness. 


History: En. Sec. 3382, C. Civ. Proc. 
1895; re-en. Sec. 8027, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2054. 


Where it appears that a written instru- 
ment was testified to and was admitted in 
evidence, the presumption is, in the ab- 
sence of -evidence to the contrary, that 
the contents of the paper were read to the 
jury. State v. Patch, 21 Mont. 534, 538, 
55 Pac. 108. 


Where defendant’s wife, after having 
testified in his behalf, was asked on cross- 
examination to identify certain letters 
written by her as his agent, which letters 
disclosed the fact that defendant knew 
that his land had been sold by his agent 
prior to the date of his agreement to con- 
vey to plaintiff, the letters were properly 
admitted on cross-examination. Ross v. 
Saylor, 39 Mont. 559, 568, 104 Pac. 864. 


CHAPTER 16. 
EFFECT OF EVIDENCE. 
Section 10672. Jury Judges of Effect of Evidence, but to Be Instructed on Certain Points. 


10672. Jury judges of effect of evidence, but to be instructed on cer- 


tain points. 


The jury, subject to the control of the court, in the cases 


specified in this code, are the judges of the effect or value of evidence 


addressed to them, except when it is declared to be conclusive. 


They are, 


however, to be instructed by the court on all proper occasions: 
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1. That their power of judging of the effect of evidence is not arbi- 
trary, but to be exercised with legal discretion, and in subordination to 


the rules of evidence; 


2. They are not bound to decide in conformity with the declarations 
of any number of witnesses, which do not produce conviction in their 
minds, against a less number, or against a presumption or other evidence 


satisfying their minds; 


3. That a witness false in one part of his testimony is to be distrusted 


in others; 


4. That the testimony of an accomplice ought to be viewed with dis- 
trust, and the evidence of the oral admissions of a party with caution; 

5. That in civil cases the affirmative of the issue must be proved, and 
when the evidence is contradictory the decision must be made according 
to the preponderance of the evidence; that mm criminal cases guilt must 
be established beyond reasonable doubt; 

6. That evidence is to be estimated not only by its own intrinsic weight, 
but also according to the evidence which it is in the power of one side to 
produce, and of the other to contradict; and therefore, 

7. That if weaker and less satisfactory evidence is offered, when it 
appears that stronger and more satisfactory was within the power of the 
party, the evidence offered should be viewed with distrust. 


History: En. Sec. 3390, C. Civ. Proc. 
1895; re-en. Sec. 8028, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2061. 


Subdivision 3 of this section is not ap- 
plicable to unintentional errors, or evi- 
dence given upon immaterial matters, and 
without intent to deceive. Its sense is to 
require the jury to distrust only a wit- 
ness who wilfully swears falsely as to ma- 
terial matters, and it ought always to be 
given with the words “wilfully” and ‘ma- 
terial’ expressed as qualifications of the 
rule it declares. Cameron v. Wentworth, 
23 Mont. 70, 77, 57 Pac. 648. 

As a statute affecting the province of 
the jury in weighing evidence, subdivision 
3 of this section requires them to view 
with distrust the testimony of a witness 
who wilfully swears falsely as to a ma- 
terial matter. They must distrust such a 
witness, and, under their general power of 
passing upon the credibility to be attached 
to each witness, they may discard such 
testimony entirely, except in so far as it 
is corroborated by other credible evidence. 
Cameron v. Wentworth, 23 Mont. 70, 78, 
57 Pac. 648; State v. De Wolfe, 29 Mont. 
415, 424, 74 Pac. 1084. See, also, State v. 
Fuller, 34 Mont. 12, 28, 85 Pac. 369, 9 
Ann. Cas. 648, 8 L. R. A. (N. 8.) 762; 
State v. Lee, 34 Mont. 584, 587, 87 Pac. 
977. 

Subdivision 3 of this seetion does not 
authorize an instruction that a witness 
false in one part of his testimony is to be 
distrusted in others without limiting it to 
wilfully false statements as to material 
matters. Ashley v. Rocky Mountain Bell 
Tel. Co., 25 Mont. 286, 293, 64 Pac. 765. 


Under subdivision 2 of this section, the 
fact that prosecutrix was contradicted, or 
that conflicting impeaching evidence was 
given against her, would not overthrow a 
conviction of statutory rape. State v. 
Peres, 27 Mont. 358, 364, 71 Pac. 162. 


Under subdivision 5 of this section, it 
was error to charge that, in actions against 
a firm by a third person, less strictness of 
proof was required to show partnership 
than is required in an action brought by 
one partner against another, preponder- 
ance of the evidence being required in 
both cases. Lawrence v. Westlake, 28 
Mont. 503, 506, 73 Pac. 119. See, also, 
Gallick v. Bordeaux, 31 Mont. 328 335, 78 
Pac. 583. 

A charge in a prosecution for grand 
larceny, which tells the jury that they 
have the right to disregard any or all of 
the testimony of a witness who has wil- 
fully and intentionally testified falsely as 
to any material matter in the ease, is er- 
roneous by reason of the omission of the 
words “except in so far as it is corrobor- 
ated by other credible evidence.” State 
v. De Wolfe, 29 Mont. 415, 424, 74 Pac. 
1084. See, also, State v. Fuller, 34 Mont. 
12, 28, 85 Pac. 369, 9 Ann. Cas. 648, 8 
Li. R. A. (N. 8.) 762; State v. Lee, 34 
Mont. 584, 588, 87 Pac. 977. 


An instruction charging that fraud is 
never presumed, “but must be clearly and 
distinctly proven,” was erroneous, in that 
it advised the jury that something more 
than a bare preponderance of the evidence 
was necessary to prove fraud, and imposed 
too great a burden upon the party alleg- 
ing it. Gehlert v. Quinn, 35 Mont. 451, 
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457, 90 Pac. 168, 119 Am. St. Rep. 864; - 


Fleming v. Lockwood, 36 Mont. 384, 394, 
92 Pac. 962, 122 Am. St. Rep. 375, 13 Ann. 
Cas. 263, 14 L. R. A. (N. 8S.) 628. 

An instruction charging the jury on a 
trial for murder, that if they were satis- 
fied that any witness had knowingly and 
wilfully testified falsely in any material 
matter, they had the right to reject the 
whole of his testimony, “unless on any 
point such testimony is corroborated by 
the facts and circumstances of the case 
or other credible evidence,” is an unau- 
thorized restriction upon the discretionary 
power of the jury to reject testimony, and 
should not be given in any case. State v. 
Penna, 35 Mont. 535, 545, 90 Pac. 787. 

This statute is the law of the state, and 

the supreme court is bound by its provi- 
sions. State v. Paisley, 36 Mont. 237, 253, 
92 Pac. 566. 
, An instruction, requested by defendant 
to the effect that, in weighing the testi- 
mony given by police officers and detec- 
tives, the jury should exercise greater care 
than in the case of other witnesses, be- 
cause of the natural and unavoidable tend- 
ency and bias of such persons to construe 
everything as evidence against the ac- 
eused, and disregard all matters which 
did not tend to support their preconceived 
opinions of the case, was properly refused 
as, if given, it would have invaded the 
province of the jury. State v. Paisley, 36 
Mont. 237, 253, 92 Pac. 566. 

On appeal from the judgment in a crim- 
inal case, it will be presumed, in the ab- 
sence of the evidence, that the giving of 
an instruction in the language of this sec- 
tion, “that a witness false in one part of 
his testimony is to be distrusted in others,” 
was warranted by the case as submitted. 
Such instruction is not erroneous for fail- 
ure to insert the word “wilfully” before 
the word “false,” and the words “as to 
a material matter’ after the word ‘‘testi- 
mony.” State v. Connors, 37 Mont. 15, 16, 
94 Pac. 199. See, also, Shea v. United 
States, 260 Fed. 807, 810. 

The jury, in the first instance, are the 
exclusive judges of the credibility of a 
witness, and of the weight to be given to 
his testimony. Bowen v. Webb, 37 Mont. 
479, 484, 97 Pac. 839. 

In civil actions, where the evidence is 
conflicting, a preponderance of the evi- 
dence is the least that will support a ver- 
dict. Flaherty v. Butte Electric Ry. Go., 
42 Mont. 89, 93, 111 Pac. 348. 

In civil actions, where the evidence is 
not conflicting, the verdict must be in 
favor of the party who has the affirmative 
of the issue, and who has produced the un- 
contradicted evidence in support of it. 
Flaherty v. Butte Electric Ry. Co., 42 
Mont. 39, 93, 111 Pac. 348. 

Under subdivision 1 of this section, 
juries may not arbitrarily and capriciously 
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disregard the testimony of witnesses, not 
only unimpeached in any of the usual 
modes known to the law, but supported 
by all the circumstances in the case. Had- 
dox v. Northern Pacific Ry. Co., 43 Mont. 
8,16, 113 "Pac. 1119. 

Though the propriety of giving an in- 
struction in the words of paragraph 4 of 
this section, that “the oral admissions of 
a party are to be viewed with caution,” 
is a matter of discretion in the trial court, 
refusal to give it in this case was error. 
McCrimmon v. Murray, 43 Mont. 457, 471, 
LIF (Pacaslo. 


Statements as to declarations or ad- 
missions made by another are the weakest 
and least satisfactory character of evi- 
dence in persuasive value, and should be 
received with great caution. LExcallier 
v. Great Northern Ry. Co., 46 Mont. 238, 
248, 127 Pac. 458, Ann. Cas. 1914B, 468. 
See, also, Gauss v. Trump, 48 Mont. 92, 
59,135 Pae. 910; 

In any case, the court has a wide dis- 
cretion as to the extent it should go in 
submitting specific instructions as to the 
interest or bias of witnesses; ordinarily, a 
general instruction embodying the provi- 
sions of section 10508, is sufficient. White 
v. Chicago, Milwaukee & Puget Sound Ry. 
Co., 49 Mont. 419, 427, 143 Pac. 561. 


In instructing the jury as to the manner 
in which they should exercise their power 
of judging the effect of evidence, the court 
should be guided by the provisions of this 
section, which are authoritative and suf- 
ficient. Murray v. City of Butte, 51 Mont. 
258, 263, 151 Pac. 1051. 


Where, in an action for damages for per- 
sonal injuries caused by the derailment of 
a passenger train, the defendant’s evidence 
tends to disprove negligence on the part of 
the railroad company, the effect is only to 
raise a question for the jury. Freeman v. 
Chicago, Milwaukee & St. Paul Ry. Co., 
52 Mont. 1, 3, 154 Pac. 912. 


Where the presumption of negligence on 
the part of a railroad company in the 
killing of livestock by one of its trains, 
arising by virtue of the statute making 
the fact of the killing prima facie evi- 
dence of such negligence, is confronted 
with testimony of its train operatives that 
there was not any negligence on their part, 
the result is a conflict of evidence resolv- 
able by the jury under subdivision 2 of 
this section. Johnson v. Chicago, Milwau- 
kee & St. Paul Ry. Co., 52 Mont. 73, 74 
155 Pac. 971. 

In a prosecution against a telegraph 
company for furnishing information for 
bets on horse-races, there must be evi- 
dence that the defendant communicated 
the information or guilt cannot be estab- 
lished beyond a reasonable doubt. State 
v. Postal Telegraph Co., 53 Mont. 104, 108, 
161 Pac. 953. 
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To warrant reformation of an instru- 
ment for mistake, it is not necessary that 
the mistake be made to appear beyond a 
reasonable doubt, or by any quantum of 
proof beyond a bare preponderance, as 
provided in subdivision 5 of this section. 
Parchen v. Chessman, 53 Mont. 430, 434, 
164 Pac. 531. 


A preponderance of the evidence may be 
established by the testimony of a single 
witness as against a greater number of 
witnesses who testify to the contrary. 
Parchen v. Chessman, 53 Mont. 430, 434, 
. 164 Pac. 531. 

In a criminal case, the state must prove 
the defendant’s guilt beyond a reasonable 
doubt; evidence that does no more than to 
east suspicion upon the defendant is not 
enough; mere suspicions or probabilities, 
however strong, are not a sufficient basis 
for a conviction. State v. Sieff, 54 Mont. 
165, 171, 168 Pac. 524. 


An instruction that the jury could dis- 
regard the entire testimony of any wit- 
ness whom they believed to have deliber- 
ately testified falsely to any fact material 
to the issue, etc., was erroneous under sub- 
division 3 of this section. State v. Kana- 
karis, 54 Mont. 180, 185, 169 Pac. 42. 


Suspicion, however well founded, that 
defendant is guilty of the crime for the 
commission of which he is being tried, is 
not sufficient to meet the requirements of 
this section, and does not justify a con- 
viction. To justify a conclusion of guilt, 
the criminatory circumstances proved must 
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be consistent with each other, and so 
clearly justify that conclusion that they 
exclude any other rational hypothesis. 
State v. Brower, 55 Mont. 349, 353, 177 
Pac. 241. 

Under subdivision 5 of this section, 
fraud or lack of mental capacity to enter 
into a contract may be established by a 
bare preponderance of the _ evidence. 
Koerner v. Northern Pacific Ry. Co., 56 
Mont. 511, 186 Pac. 337. 

The denial in an answer of an allegation 
in a complaint for divorce that the plain- 
tiff and defendant are husband and wife, 
imposes upon the plaintiff the burden of 
proving that fact by a preponderance of 
the evidence. Sell v. Sell, 58 Mont. 329, 
333, 193 Pac. 561. 

Cited or applied as section 3390, Code 
of Civil Procedure, in State v. Spotted 
Hawk, 22 Mont. 33, 65, 55 Pac. 1026; State 
v. Geddes, 22 Mont. 68, 91, 55 Pac. 919; 
Ashley v. Rocky Mountain Bell Tel. Co., 
25 Mont. 286, 293, 64 Pac. 765; State v. 
Lu Sing, 34 Mont. 31, 37, 85 Pac. 521, 9 
Ann. Cas. 344; as section 8028, Revised 
Codes, in Lizott v. Big Blackfoot Milling 
Co., 48 Mont. 171, 174, 136 Pac. 46; State 
v. Jones, 48 Mont. 505, 524, 139 Pac. 441; 
Roy v. King’s Estate, 55 Mont. 567, 572, 
179 Pac. 821; Cornell v. Great Northern 
Ry. Go., 57 Mont. 177, 196, 187 Pac. 902; 
Knop v. Chicago, Milwaukee & St. Paul 
Ry. Co., 57 Mont. 288, 187 Pac. 1020; Heil- 
man v. Loughrin et al., 57 Mont. 380, 188 
Pac. 370; State v. Brooks, 57 Mont. 480, 
188 Pac. 942. 


CHAPTER 17. 
RIGHTS AND DUTIES OF WITNESSES. 


Section 10673. 


Witness Bound to Attend When Subpoenaed. 


or Going or 


Arrest Made to Be Void, and Party Making Arrest Liable, ete. 


10674. Witness Bound to Answer Questions. 

10675. Right of Witnesses to Protection. 

10676. Witnesses Protected From Arrest When Attending, 
Returning. 

10677. 

10678. To Make Affidavit if Arrested. 

10679. Court to Discharge Witness From Arrest. 


10673. Witness bound to attend when subpoenaed. A witness, served 
with a subpoena, must attend at the time appointed, with any papers under 
his control required by the subpoena, and answer all pertinent and legal 
questions; and, unless sooner discharged, must remain until the testimony 


is closed. 


History: En. Sec. 327, p. 112, Bannack 
Stat.; re-en. Sec. 385, p. 213, L. 1867; re-en. 
Sec. 459, p. 128, Cod. Stat. 1871; re-en. 
Sec. 638, p. 206, L. 1877; re-en. Sec. 638, 


10674. Witness bound to answer questions. 


1st Div. Rev. Stat. 1879; re-en. Sec. 659, 
1st Div. Comp. Stat. 1887; amd. Sec. 3400, 
C. Civ. Proc. 1895; re-en. Sec. 8029, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 2064. 


A witness must answer 


questions legal and pertinent to the matter in issue, though his answer 
may establish a claim against himself; but he need not give an answer 
which will have a tendency to subject him to punishment for a felony; 
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nor need he give an answer which will have a direct tendency to degrade 
his character, unless it be to the very fact in issue, or to a fact from which 
the fact in issue would be presumed. But a witness must answer as to 


the fact of his previous conviction for felony. 


Related sections: 10665, 10668, 11603. 

History: ‘En. Sec. 328, p. 112, Bannack 
Stat.; re-en. Sec. 386, p. 213, L. 1867; re-en. 
Sec. 460, p. 128, Cod. Stat. 1871; re-en. Sec. 
639, p. 206, L. 1877; re-en. Sec. 639, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 660, 1st 
Div. Comp. Stat. 1887; amd. Sec. 3401, C. 
Civ. Proc. 1895; re-en. Sec. 8050, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 2065. 


Where the defendant testifies on his 
own behalf, it is competent and material to 
show, on cross-examination, that he had 
been convicted of a felony, in order to 
discredit him and to attack his credibility. 
State v. Black, 15 Mont. 143, 150, 38 Pac. 
674. 

Where, in a prosecution for burglary, a 
witness who was jointly indicted with de- 
fendant testified to having taken a fishing- 
trip with defendant about the time of the 
burglary, questions on cross-examination 
to show that the trip was for the purpose 
of committing robbery were improper, as 
tending to degrade and discredit the wit- 
ness and defendant, though the witness 
answered in the negative. State v. Rogers, 
31 Mont. 1, 7, 77 Pac. 293. 


10675. Right of witnesses to protection. 


On cross-examination, it is not permissi- 
ble to ask a witness any question merely 
for the purpose of degrading and discred- 
iting him, but he must answer as to a prior 
conviction for a felony; and a judgment 
will be reversed where questions asked of 
a witness in a criminal case were totally 
foreign to the matter before the court, 
where they could have no bearing what- 
ever on the guilt or innocence of the de- 
fendant, and where they could subserve 
no purpose whatever, except to degrade 
and discredit the witness. State v. Crowe, 
39 Mont. 174, 179, 102 Pac. 579, 18 Ann. 
Cas. 643. 

This section and the following section 
are designed to protect a witness from im- 
proper and irrelevant questions and ques- 
tions intended merely to degrade him, but 
if a particular question is pertinent and 
otherwise proper, the fact that it may tend 
to prejudice the witness before the jury 
furnishes no ground for its ,exclusion. 
Lukert v. Eldridge, 49 Mont. 46, 50, 139 
Pac. 999. 


It is the right of a witness 


to be protected from irrelevant, improper, or insulting questions, and from 
harsh or insulting demeanor; to be detained only so long as the interests 
of justice require it; to be examined only as to matters Jegal and pertinent 


to the issue. 


History: En. Sec. 3402, C. Civ. Proc. 
1895; re-en. Sec. 8031, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2066. 


To permit questions to be asked a wit- 
ness, other than the defendant, which sub- 
serve no purpose, other than to degrade 
and discredit him in the eyes of the jury, 
constitutes reversible error. State v. Rog- 
ers, 31 Mont. 1,.7, 77 Pac. 293; State v. 
Crowe, 39 Mont. 174, 178, 102 Pac. 579, 
18 Ann. Cas. 643. 

The court may protect a witness from a 


question, intended to insult and degrade 
him, by refusing to require him to answer. 
State v. Biggs, 45 Mont. 400, 404, 123 Pae. 
410. 

Cited or applied as section 3402, Code 
of Civil Procedure, in State v. Trueman, 34 
Mont. 249, 257, 85 Pac. 1024; as section 
8031, Revised Codes, in Lukert v. Eldridge, 
49 Mont. 46, 50, 139 Pac. 999; State v. 
Kanakaris, 54 Mont. 180, 184, 169 Pae. 
42; State v. Smith, 57 Mont. 349, 361, 188 
Pac. 644. 


10676. Witnesses protected from arrest when attending, or going or 


returning. Every person who has been, in good faith, served with a 
subpoena to attend as a witness before a court, judge, commissioner, 
referee, or other person, in a case where the disobedience of the witness 
may be punished as a contempt, is exonerated from arrest in a civil action 
while going to the place of attendance, necessarily remaining there, and 
returning therefrom. 


History: En. Sec. 335, p. 113, Bannack Sec. 674, p. 215, L. 1877; re-en. Sec. 3403, 
Stat.; amd. Sec. 393, p. 213, L. 1867; re-en. CC. Civ. Proc. 1895; re-en. Sec. 8032, Rev. 
Sec. 467, p. 129, Cod. Stat. 1871; repealed C.1907. Cal. C. Civ. Proc. Sec. 2067. 
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10677. Arrest made to be void, and party making arrest liable, etc. 
The arrest of a witness, contrary to the preceding section, is void, and, 
when wilfully made, is a contempt of the court; and the person making 
it is responsible to the witness arrested for double the amount of the 
damages which may be assessed against him, and is also liable to an action 
at the suit of the party serving the witness with a subpoena, for the 
damages sustained by him in consequence of the arrest. 


History: En. Sec. 3404, C. Civ. Proc. 1895; re-en. Sec. 8033, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2068. 


10678. To make affidavit if arrested. An officer is not liable to the 
party for making the arrest in ignorance of the facts creating the exonera- 
tion, but is liable for any subsequent detention of the party, if such party 
claim the exemption, and make an affidavit stating: 

l. That he has been served with a subpoena to attend as a witness 
before a court, officer, or other person, specifying the same, the place of 
attendance, and the action or proceeding in which the subpoena was 
issued; and, 

2. That he has not thus been served by his own procurement, with the 
intention of avoiding arrest; 

3. That he is at the time going to the place of attendance, or returning 
therefrom, or remaining there in obedience to the subpoena. 

The affidavit may be taken by the officer, and exonerates him from 
liability for discharging the witness when arrested. 


History: En. Sec. 394, p. 214, L. 1867; 3405, C. Civ. Proc. 1895; re-en. Sec. 80354, 
re-en. Sec. 468, p. 129, Cod. Stat. 1871; re- Rev. C. 1907. Cal. C. Civ. Proc. Sec. 2069. 
pealed Sec. 674, p. 215, L. 1877; re-en. Sec. 


10679. Court to discharge witness from arrest. The court or officer 
issuing the subpoena, and the court or officer before whom the attendance 
is required, may discharge the witness from an arrest made in violation 
of section 10676. If the court have adjourned before the arrest, or before 
application for discharge, a judge of the court may grant the discharge. 


History: En. Sec. 3406, C. Civ. Proc. 1895; re-en. Sec. 8035, Rev. C. 1907. Cal. O. 
Civ. Proc. Sec. 2070. 


CHAPTER 18. 
EVIDENCE IN PARTICULAR CASES 


Section 10680. An Offer Equivalent to Payment. 
10681. Whoever Pays Entitled to Receipt. 
10682. Objections to Tender Must Be Specified. 
10683. Rules for Construing Description of Lands. 
10684. Compromise Offer of No Avail. 
10685. In an Action for Divorce, Admission Not Sufficient. 


10680. An offer equivalent to payment. An offer in writing to pay a 
particular sum of money, or to deliver a written instrument or specific 
personal property, is, if not accepted, equivalent to the actual production 
and tender of the money, instrument, or property. 


Related section: 7446. Cited or applied as section 3410, Code 
History; En. Sec. 3410, C. Civ. Proc. of Civil Procedure, in O’Keefe v. Dyer, 20 
1895; re-en. Sec. 8036, Rev. C. 1907. Cal. Mont. 477, 486, 52 Pac. 196. 
€. Civ. Proc. Sec. 2074. 
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10681. Whoever pays entitled to receipt. Whoever pays money, or 
delivers an instrument or property, is entitled to a receipt therefor from 
the person to whom the payment or delivery is made, and may demand 
a proper signature to such receipt as a condition of the payment or 
delivery. 


History: En. Sec. 3411, C. Civ. Proc. 1895; re-en. Sec. 8037, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2075. 


10682. Objections to tender must be specified. The person to whom a 
tender is made must, at the time, specify any objection he may have to 
the money, instrument, or property, or he must be deemed te have waived 
it; and if the objections be to the amount of money, the terms of the 
instrument, or the amount or kind of property, he must specify the 
amount, terms, or kind which he requires, or be precluded from objecting 
afterward. 


History: En. Sec. 3412, C. Civ. Proc. Cited or applied as section 3412, Code 
1895; re-en. Sec. 8038, Rev. C. 1907. Cal. of Civil Procedure, in O’Keefe v. Dyer, 20: 
C. Civ. Proc. Sec. 2076. Mont. 477, 486, 52 Pac. 196. 


10683. Rules for construing description of lands. The following are 
the rules for construing the descriptive part of a conveyance of real prop- 
erty, when the construction is doubtful and there are no other sufficient 
circumstances to determine it: 

1. Where there are certain definite and ascertained particulars in the 
description, the addition of others which are indefinite, unknown, or false 
does not frustrate the conveyance, but it is to be construed by the first. 
mentioned particulars. 

2. When permanent and visible or ascertained boundaries or monu- 
ments are inconsistent with the measurement, either of lines, angles, or 
surfaces, the boundaries or monuments are paramount. 

3. Between different measurements which are inconsistent with each 
other, that of angles is paramount to that of surfaces, and that of lines 
paramount to both. 

4. When a road, or stream of water not navigable, is the boundary, the 
rights of the grantor to the middle of the road or the thread of the stream 
are included in the conveyance, except where the road or thread of the 
stream is held under another title. 

5. When a navigable lake, where there is no tide, is the boundary, the 
rights of the grantor to low-water mark are included in the conveyance. 

6. When the description refers to a map, and that reference is incon- 
sistent with other particulars, it controls them if it appear that the parties 
acted with reference to the map; otherwise, the map is subordinate to 
other definite and ascertained particulars. 


History: En. Sec. 3413, C. Civ. Proc. When there is a conflict between monu- 
1895; re-en. Sec. 8039, Rev. C. 1907. Cal. ments and courses and distances, the latter 
C. Civ. Proc. Sec. 2077. must yield to the former. Myrick v. Peet, 


56 Mont. 13, 20, 180 Pac. 574. 


10684. Compromise offer of no avail. An offer of compromise is not 
an admission that anything is due. 


History: En. Sec. 3414, C. Civ. Proc. The statement of an independent fact, 
1895; re-en. Sec. 8040, Rev. C. 1907. Cal. not essential to the purpose of a compro- 
C. Civ. Proc. Sec. 2078. mise, and which is not to be regarded as 
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a concession made for that purpose, is not 
excluded by this section, but is admissible 
in evidence. Lenahan v. Casey, 46 Mont. 
367, 379, 128 Puc. 601. 

An offer to compromise is not an admis- 
sion, by the party making it, that any- 
thing is due, and is not admissible in evi- 


dence against him. Huffine v. Lincoln, 53 
Mont. 474, 480, 164 Pac. 888. 


Admissibility of statement of fact made 
in connection with an offer of compromise, 
see notes in Ann. Cas. 1918H, 439, 456. 


10685. In an action for divorce, admission not sufficient. In an action 
for divorce on the ground of adultery, a confession of adultery, whether 
in or out of the pleadings, is not of itself sufficient to justify a judgment 
of divorce. 


History: En. Sec. 3415, C. Civ. Proc. 1895; re-en. Sec. 8041, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2079. 


CHAPTER 19. 
PROCEEDINGS TO PERPETUATE TESTIMONY. 


Section 10686. Evidence May Be Perpetuated. 


10687. Manner of Application for Order. 

10688. Person Appointed by Judge Authorized to Take Deposition, When. 
10689. Manner of Taking the Deposition. 

10690. Papers Prima Facie Evidence. 

10691. When the Evidence May Be Produced. 

10692. Effect of the Deposition. 


10686. Evidence may be perpetuated. The testimony of a witness may 
be taken and perpetuated as provided in this chapter. 


History: En. Sec. 354, p. 117, Bannack 
Stat.; re-en. Sec. 412, p. 218, L. 1867; re-en. 
Sec. 486, p. 133, Cod. Stat. 1871; re-en. Sec. 
664, p. 212, L. 1877; re-en. Sec. 664, 1st 
Div. Rev. Stat. 1879; re-en. Sec. 686, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 3420, C. 
Civ. Proc. 1895; re-en. Sec. 8042, Rev. C. 
1907. Cal. C. Civ. Proc. Sec. 2083. 


testimony complies with the statutes gov- 
erning that question, he is entitled to the 
order. State ex rel. Holcomb v. District 
Court, 54 Mont. 574, 576, 172 Pac. 329. 
Since an adverse party may be a wit- 
ness, his testimony may be taken under 
this section and the following section. 
State ex rel. Holcomb v. District Court, 54 


Mont. 574, 577, 172 Pac. 329. 

A mode for the perpetuation of testi- 

mony is provided by this:chapter. Sloan Jurisdiction of equity to entertain bill 

v. Byers, 37 Mont. 503, 513, 97 Pac. 855. to perpetuate testimony, see note in 25 
Where a petitioner for an order to take L. R. A. (N. S.) 673. 


10687. Manner of application for order. The applicant must produce 
to a judge of the district court a petition, verified by the oath of the 
applicant, stating: 

1. That the applicant expects to be a party to an action in a court in 
this state, and, in such case, the names of the persons who he expects 
will be adverse parties; or, 

2. That the proof of some fact is necessary to perfect the title to 
property in which he is interested, or to establish marriage, descent, heir- 
ship, or any other matter which may hereafter become material to establish, 
though no suit may at any time be anticipated, or, if anticipated, he may 
not know the parties to such suit; and, 

3. The name of the witness to be examined, his place of residence, and 
a general outline of the facts expected to be proved. The judge to whom 
such petition is presented must make an order allowing the examination, 
and designating the officer before whom the same must be taken, and 
prescribing the notice to be given, which notice, if the parties expectant 
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are known and reside in this state, must be personally served, and, if 
unknown, such notice must be served on the clerk of the county where the 
property affected by such evidence is situated or the judge making the 
order resides, as may be directed by him, and by publication thereof in 
some newspaper, to be designated by the judge, for the same period 
required for the publication of summons. The judge must also designate 
in his order the clerk of the court to whom the deposition must be 


returned when taken. 


History: En. Sec. 355, p. 117, Bannack 
Stat.; re-en. Sec. 413, p. 218, L. 1867; re-en. 
Sec. 487, p. 133, Cod. Stat. 1871; amd. Sec. 
665, p. 212, L. 1877; re-en. Sec. 665, list 
Div. Rev. Stat. 1879; re-en. Sec. 687, 1st 
Div. Comp. Stat. 1887; re-en. Sec. 3421, 
C. Civ. Proc. 1895; re-en. Sec. 8043, Rev. 
C. 1907. Cal. C. Civ. Proc. Sec. 2084. 


A petition for the perpetuation of testi- 
mony which recited that the applicant ex- 


district court of this state, naming the in- 
tended adverse parties and stating the 
nature of the controversy, the residence of 
the witnesses, and that accounts and rec- 
ords in their keeping, and which they were 
desired to bring with them, were necessary 
to illustrate and make understandable 
their testimony, was sufficient to entitle 
petitioner to the order prayed for. State 
ex rel. Holcomb v. District Court, 54 Mont. 
014, 576, 172 Pac. 329. 


pected to be a party to an action in a 


10688. Person appointed by judge authorized to take deposition, when. 
The person appointed by the judge to take the depositions is authorized, 
if a resident of this state, on receiving a copy of the order of the judge, 
and of the notice prescribed in the last section, with proof of its personal 
service or publication—or, if a resident without the state, on receiving 
the commission mentioned in the next secticn, with proof of like service 
of publication of the notice—to take the deposition of the witness named 
in the order of the judge, or in the commission, or, if more than one 
witness is thus named, of such of them as appear before him, at the time 
designated, and the taking of the same may be continued from time to 
time. 


History: En. Sec. 666, p. 213, L. 1877; 
re-en. Sec. 666, 1st Div. Rev. Stat. 1879; 
re-en, Sec. 688, ist Div. Comp. Stat. 1887; 


re-en. Sec. 3422, C. Civ. Proc. 1895; re-en. 
Sec. 8044, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 2085. 


10689. Manner of taking the deposition. The examination must be by 
question and answer, and if the testimony is to be taken in another state, 
it must be taken upon a commission to be issued by the judge allowing 
the examination, under the seal of the court of which he is judge, and upon 
interrogatories, to be settled in the same manner as in cases of depositions 
taken under commission in pending actions, unless the parties expectant, 
if known, otherwise agree. If such parties are unknown, notice of the 
settlement of the interrogatories shall be published in some newspaper 
for such time as the judge may designate. The deposition, when com- 
pleted, must be carefully read to and subscribed by the witness, then 
certified by the officer or person taking the same, and shall then be sealed 
up and delivered or transmitted to the clerk of the court designated in the 
order of the judge allowing the examination, who shall file the same when: 
received. The judge allowing the examination shall file with the clerk the 
order for the examination, the petition on which the same was granted, 
with proof of service of the order and notice. 


History: En. Sec. 667, p. 213, L. 1877; amd.,Sec. 3423, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 667, lst Div. Rev. Stat. 1879; Sec. 8045, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 689, lst Div. Comp. Stat. 1887; Sec. 2086. 
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10690. Papers prima facie evidence. The petition and order and 
papers filed by the judge, as provided in the preceding section, or a 
certified copy thereof, are prima facie evidence of the facts stated therein 
to show compliance with the provisions of this chapter. 


History: En. Sec. 668, p. 214, L. 1877;  re-en. Sec. 3424, C. Civ. Proc. 1895; re-en. 
re-en. Sec. 668, lst Div. Rev. Stat. 1879; Sec. 8046, Rev. C. 1907. Cal. C. Civ. Proc. 
re-en. Sec. 690, lst Div. Comp. Stat. 1887; Sec. 2087. 


10691. When the evidence may be produced. .If a trial be had between 
the parties named in the petition as parties expectant, or their successors 
in interest, or between any parties wherein it may be material to establish 
the facts which such depositions prove, or tend to prove, upon proof of 
the death or insanity of the witnesses, or that they cannot be found, or 
are unable, by reason of age or other infirmity, to give their testimony, 
the depositions or copies thereof may be used by either party, subject to 
all legal objections; but if the parties attended at the examination, no 
objection to the form of an interrogatory can be made at the trial, unless 
the same was stated at the examination. 


History: En. Sec. 359, p. 118, Bannack Div. Rev. Stat. 1879; re-en. Sec. 691, 1st 
Stat.; re-en. Sec. 417, p. 219, L. 1867; re-en. Div. Comp. Stat. 1887; re-en. Sec. 3425, C. 
Sec. 491, p. 134, Cod. Stat. 1871; amd. Sec. Civ. Proc. 1895; re-en. Sec. 8047, Rev. C. 
669, p. 214, L. 1877; re-en. Sec. 669, 1st 1907. Cal. C. Civ. Proc. Sec. 2088. 


10692. Effect of the deposition. The deposition so taken and read in 
evidence has the same effect as the oral testimony of the witness, and no 
other, and every objection to the witness, or to the relevancy of any 
question put to him, or of any answer given by him, may be made in the 
same manner as if he were examined orally at the trial. 


History: En. Sec. 670, p. 214, L. 1877; Cited or applied as section 8048, Revised 
re-en. Sec. 670, 1st Div. Rev. Stat. 1879; Codes, in Sloan vy. Byers, 37 Mont. 503, 
re-en. Sec. 692, ist Div. Comp. Stat. 1887; 513, 97 Pac. 855. 
re-en. Sec. 3426, C. Civ. Proc. 1895; re-en. 

Sec. 8048, Rev. C. 1907. Cal. C. Civ. Proc. 
Sec. 2089. 


CHAPTER 20. 
ADMINISTRATION OF OATHS AND AFFIRMATIONS. 


Section 10693. Judicial and Certain Officers Authorized to Administer Oaths. 
10694. Form of Ordinary Oath to Witness. 
10695. Form May Be Varied to Suit Witness’ Belief. 
10696. Same—Witness Not a Christian. 
10697. Any Person Who Prefers It May Declare or Affirm, 


10693. Judicial and certain officers authorized to administer oaths. 
Every court, every judge, or clerk of any court, every justice, and every 
notary public, and every officer or person authorized to take testimony 
in any action or proceeding, or to decide upon evidence, has power to 
administer oaths or affirmations. 


History: En. Sec. 360, p. 118, Bannack, Div. Rev. Stat. 1879; re-en. Sec. 693, 1st 
Stat.; re-en. Sec. 418, p. 219, L. 1867; re-en. Div. Comp. Stat. 1887; amd. Sec. 3430, C. 
Sec. 492, p. 135, Cod. Stat. 1871; amd. Sec. Civ. Proc. 1895; re-en. Sec. 8049, Rev. C. 
671, p. 214, L. 1877; re-en. Sec. 671, 1st 1907. Cal, C. Civ. Proc. Sec. 2093. 


10694. Form of ordinary oath to witness. An oath, or affirmation, in 
an action or proceeding, may be administered as follows, the person who 
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swears, or affirms, expressing his assent when addressed in the following 
form: ‘‘You do solemnly swear (or affirm, as the case may be) that 
the evidence you shall give in this issue (or matter), pending between 
a NRa Me eos faite and ............, Shall be the truth, the whole truth, and 
nothing but the truth, so help you God.”’ 


History: En. Sec. 3431, C. Civ. Proc. 1895; re-en. Sec. 8050, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2094. 


10695. Form may be varied to suit witness’ belief. Whenever the 
court before which a person is offered as a witness is satisfied that he 
has a peculiar mode of swearing, connected with or in addition to the 
usual form of administration, which, in his opinion, is more solemn or 
obligatory, the court may, in its discretion, adopt that mode. 


History: En Sec. 3432, C. Civ. Proc. 1895; re-en. Sec. 8051, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2095. 


10696. Same—Witness not a Christian. When a person is sworn who 
believes in any other than the Christian religion, he may be sworn 
according to the peculiar ceremonies of his religion, if there be any such. 


History: En. Sec. 361, p. 118, Bannack 672, ist. Div. Rev. Stat. 1879; re-en. Sec. 
Stat.; re-en. Sec. 419, p. 219, L. 1867; 694, 1st Div. Comp. Stat. 1887; re-en. Sec. 
re-en. Sec. 493, p. 135, Cod. Stat. 1871; 3433, C. Civ. Proc. 1895; re-en. Sec. 8052, 
re-en. Sec. 672, p. 215, L. 1877; re-en. Sec. Rev. C. 1907.' Cal. C. Civ. Proc. Sec. 2096. 


10697. Any person who prefers it may declare or affirm. Any person 
who desires it may, at his option, instead of taking an oath, make his 
solemn affirmation or declaration by assenting, when addressed in the 
following form: ‘‘You do solemnly affirm (or declare),’’ ete., as in section 
10694. 


History: Ap. p. Sec. 362, p. 118, Ban- 673, 1st Div. Rev. Stat. 1879; re-en. Sec. 
nack Stat.; en. Sec. 420, p. 219, L. 1867; 695, 1st Div. Comp. Stat. 1887; amd. Sec. 
re-en. Sec. 494, p. 135, Cod. Stat. 1871; 3434, C. Civ. Proc. 1895; re-en. Sec. 8053, 
amd. Sec. 673, p. 215, L. 1877; re-en. Sec. Rev. C. 1907. Cal. C. Civ. Proc. Sec. 2097. 


CHAPTER 21. 
DECISION OF QUESTIONS OF FACT AND OF LAW—MONEYS PAID INTO COURT. 


Section 10698. Questions of Fact to Be Decided by the Jury, and the Evidence 
Addressed to Them. 
10699. Questions of Law Addressed to the Court. 
10700. Questions of Fact by Court or Referee. 
10701. Moneys Paid Into Court. 


10698. Questions of fact to be decided by the jury, and the evidence 
addressed to them. All questions of fact, where the trial is by jury, other 
than those mentioned in the next section, are to be decided by the jury, 
and all evidence thereon is to be addressed to them, except when otherwise 
provided by this code. 


History: En. Sec. 3440, C. Civ. Proc. This section is alike applicable to civil 
1895; re-en. Sec. 8054, Rev. C. 1907. Cal. and criminal cases. State v. Sherman, 35 
C. Civ. Proc. Sec. 2101. Mont. 512, 518, 90 Pac. 981, 119 Am. St. 

Rep. 869. 


10699. Questions of law addressed to the court. All questions of law, 
including the admissibility of testimony, the facts preliminary to such 
admission, and the construction of statutes and other writings, and other 
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rules of evidence, are to be decided by the court, and all discussions of 
law addressed to it. Whenever the knowledge of the court is, by this 
code, made evidence of a fact, the court is to declare such knowledge to 


the jury, who are bound to accept it. 


History: En. Sec. 3441, C. Civ. Proc. 
. 1895; re-en. Sec. 8055, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2102. 


It is error to submit the question of the 
admissibility of an admission to the jury 
and testimony relative thereto taken be- 
fore the court sitting without the jury will 
not be examined on appeal. State v. Sher- 
man, 35 Mont. 512, 518, 90 Pac. 981, 119 
Am. St. Rep. 869. Overruling State v. 
Tighe, 27 Mont. 327, 71 Pac. 3. See; also, 
Territory v. McClin, 1 Mont. 394 and Terri- 


tory v. Underwood, 8 Mont. 131, 19 Pac. 
398. 

The question of the admissibility of a 
confession, alleged to have been made by 
defendant while in custody, is one to be 
determined by the court after hearing evi- 
dence, in the presence of the jury, relative 
to the circumstances under which it was 
made, and its finding thereon will not be 
disturbed on appeal, unless clearly against 
the weight of the evidence. State v. Ber- 
berick, 38 Mont. 423, 442, 100 Pac. 209, 16 
Arne Cas. 1077. 


10700. Questions of fact by court or referee. The provisions contained 
in this part of the code, respecting the evidence on a trial before a jury, 
are equally applicable on the trial of a question of fact before a court, 
referee, or other officer. 


History: En. Sec, 3442, C. Civ. Proc. 1895; re-en. Sec. 8056, Rev. C. 1907. Cal. C. 
Civ. Proc. Sec. 2103. 


10701. Moneys paid into court. Whenever moneys are paid into or 
deposited in court, the same shall be delivered to the clerk in person, 
or to such of his deputies as shall be specially authorized by his appoint- 
ment in writing to receive the same. He must, unless otherwise directed 
by law, deposit it with the county treasurer, to be held by him subject 
to the order of the court. The treasurer shall keep each fund distinct, 
and open an account with each. Such appointment shall be filed with the 
county treasurer, who shall exhibit it, and give to each person applying 
for the same a certified copy of the same. It shall be in force until a 
revocation in writing is filed with the county treasurer, who shall there- 
upon write ‘‘revoked,’’ in ink, across the face of the appointment. 


History: En. Sec. 3443, C. Civ. Proc. 1895; re-en. Sec. 8057, Rev. C. 1907. Cal, C. 
Civ. Proc. Sec. 2104. 
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PART Vas 
DEFINITIONS AND GENERAL PROVISIONS. 


Chapter 1. Definitions and General Provisions. 


CHAPTER 1. 
DEFINITIONS AND GENERAL PROVISIONS. 
Section 10702. When This Code Takes Effect. 


10703. No Common Law in This State. 

10704, Provisions Similar to Existing Laws—How Construed. 
10705. Rights Not Affected. 

10706. Limitations Shall Continue to Run. 

10707. Computation of Time. 


10702. When this code takes effect. This code takes effect at twelve 


o’clock, noon, on the first day of July, A. D. 1895. 


History: En. Sec. 3450, C. Civ. Proc. 
1895; re-en. Sec. 8058, Rev. C. 1907. Cal. 
C. Civ. Proc. Sec. 2. 


Cited or applied as section 3450, Code 
of Civil Procedure, in In re Pomeroy, 33 
Mont. 69, 73, 81 Pac. 629. 


10703. No common law in this state. In this state there is no common 
law in any case where the law is declared by the code or the statute; but 
where not so declared, if the same is applicable and of a general nature, 
and not in conflict with the code or other statutes, the common law shall 


be the law and rule of decision. 


History: En. Sec. 3452, C. Civ. Proc. 
1895; re-en. Sec. 8060, Rev. C. 1907. 


There is in this state no action for 
money had and received, as such; and 
there is no common law in any case where 
the law is declared by the code. Truro v. 
Passmore, 38 Mont. 544, 549, 100 Pac. 966. 

The legislature may alter or repeal the 
common law, and many of its rules have 
been abolished. Cunningham v. Northwest- 
ern Improvement Co., 44 Mont. 180, 216, 
119 Pac. 554. 

Common-law actions for negligence may 
be changed so as to cover happenings. 
Cunningham v. Northwestern Improve- 
ment Co., 44 Mont. 180, 216, 119 Pac. 554. 

By adopting the common law, as shown 
in this section and section 50382, this state 
adopted the crown’s prerogative with re- 
spect to public debts, and the state as 
sovereign is entitled to priority of pay- 
ment over private creditors of the same 
debtor. American Bonding Co. v. Reyn- 
olds, 203 Fed. 356, 358. 

Cited or applied as section 3452, Code 


10704. Provisions similar to existing laws—How 


of Civil Procedure, in Forrester v. Boston 
& M. C. C. & S. M. Co., 21 Mont. 544, 557, 
55 Pac. 229; McKnight v. Oregon Short 
Line R. BR. Co., 33 Mont. 40, 42, 82 Pac. 
661; as section 8060, Revised Codes, in 
State v. Crowe, 39 Mont. 174, 178, 102 Pac. 
579, 18 Ann. Cas. 643; Marron v. Great 
Northern Ry. Co., 46 Mont. 593, 603, 129 
Pac. 1055; Aetna Accident & Liability Co. 
v. Miller, 54 Mont. 377, 382, 170 Pace. 760, 
L. R. A. 1918C, 954; Tetrault v. Ingraham, 
54 Mont. 524, 526, 171 Pac. 1148; Jonosky 
v. Northern Pac. Ry. Co., 57 Mont. 63, 77, 
187 Pac. 1014, 

Cited or applied as section 8060, Revised 
Codes, in American Bonding Co. v. Reyn- 
olds, 203 Fed. 356, 357; Brown v. Ameri- 
ean Bonding Co., 210 Fed. 844, 846, 127 
OCs As 406, 


What the common law includes, see 
notes in Ann. Cas. 1913H, 1222; Ann. Cas. 
1918A, 968, 

Extent of adoption of common law, see 
notes in Ann. Cas. 1913H, 1232; Ann. Cas. 
IQISA, O81; 22°. 7A. 601: 


construed. The 


provisions of this code, so far as they are substantially the same as 
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e 


existing statutes or the common law, must be construed as continuations 
thereof, and not as new enactments. 


History: En. Sec. 3454, ©. Civ. Proc. of Civil Procedure, in Boston & B. Co. v. 
1895; re-en. Sec. 8062, Rev. C. 1907. Cal. M.O. P. Co., 25 Mont. 41, 76, 63 Pac. 825; 
C. Civ. Proc. Sec. 5. as section 8062, Revised Codes, in Melville 

v. Butte-Balaklava Copper Co., 47 Mont. 

Cited or applied as section 3454, Code 1, 10, 130 Pac. 441. 


~ 10705. Rights not affected. No action or proceeding commenced 
before this code takes effect, and no right accrued, is affected by its 
provisions. 


History: En. Sec. 3455, C. Civ. Proc. a case determined by the existing rules of 
1895; re-en. Sec. 8063, Rev. C. 1907. Cal. evidence. Baxter v. Hamilton, 20 Mont. 
iueve 2 10C. Sec, 8. 327, 336, 51 Pac. 265. 

Cited or applied as section 3455, Code 

This section was intended to save vested of Civil Procedure, in Guiterman v. Wis- 
rights from being interfered with, but did hon, 21 Mont. 458, 460, 54 Pac. 566; Kimp- 
not affect statutes relating merely to the ton v. Jubilee Placer Co., 22 Mont. 107, 
remedy. <A change in. the rules of evi- 108, 55 Pac. 918; Montana O. P. Co. v. 
dence is not unconstitutional as to a case Butte & B. C. M. Co., 25 Mont. 427, 430, 
pending; there is no vested right to have’ 65 Pace. 420. 


10706. Limitations shall continue to run. When a limitation or period 
of time prescribed in any existing statute for acquiring a right or barring 
a remedy, or for any other purpose, has begun to run before this code 
goes into effect, and the same or any limitation is prescribed in this code, 
the time which has already run shall be deemed part of the time prescribed 
as such limitation by this code. 


History: En. Sec. 3456, C. Civ. Proc. session thereof. In re Tuohy’s Estate, 33 
1895; re-en. Sec. 8064, Rev. C. 1907. Cal. Mont. 230, 246, 83 Pac. 486. 
C. Civ. Proc. Sec. 9. Cited or applied as section 3456, Code 


Wte. of Civil Procedure, in Guiterman v. Wis- 
mm application by an executor for the 4. 91 Mont. 458, 459, 54 Pac. 566; Sher- 


sale of real estate, while partaking some- 70? 0 Nason. 25 Mont. 283. 285. 64 Pac 
what of the nature of an action, does not 769. arontana 0. P. Co. v. Butte & B. C. 
fall within the provisions of this section M. 'Co., 25 Mont. 427, 430, 65 Pac. 420; 


and other sections of the code prescribing ; : : 
the time within which action may be Pea ALIS Rab te oT EME Wk 


brought to recover real estate, or the pos- 


10707. Computation of time. The time in which any act provided by 
law is to be done is computed by excluding the first day and including the 
last, unless the last day is a holiday, and then it is also excluded. 


History: En. Sec. 430, p. 130, Bannack Comstock Horse & Cattle Co., 9 Mont. 243, 
Stat.; amd. Sec. 501, p. 233, L. 1867; re-en. 250, 23 Pac. 470; Kelly v. Independent 
Sec. 578, p. 153, Cod. Stat. 1871; re-en. Publishing Co., 45 Mont. 127, 133, 122 Pac. 
Sec. 519, p. 176, L. 1877; re-en. Sec. 519, 735, Ann. Cas. 1913D,; 1063, 38 L. R: A. 
1st. Div. Rev. Stat. 1879; re-en. Sec. 536, (N. 8S.) 1160. 
1st Div. Comp. Stat. 1887; amd. Sec. 3459, The rule prescribed by this section is 
C. Civ. Proc. 1895; re-en. Sec. 8067, Rev. applicable to computations under the stat- 
C. 1907. Cal. C. Civ. Proc. Sec. 12. ute in all cases, whether the actions be ex 

contractu or ex delicto; it therefore ap- 

For most purposes, the law regards the plies to an action for libel. Kelly v. In- 
day as an indivisible unit. It is only dependent Publishing Co., 45 Mont. 127, 
when it becomes necessary to inquire into 134, 122 Pac. 735, Ann. Cas. 1913D, 1063, 
the order of sequence of two or more 38 L. R. A. (N. 8.) 1160. 
events occurring on the same day, for the Where the limitation of time in which 
purpose of determining a question of prior- an act may be done falls upon the first of 
ity of right, or when the computation in- two consecutive holidays, both days are 
cludes only one day or less, that departure excluded, and the words “any act pro- 
from this rule is permitted. Harmon v. vided by law” applies to acts which may 
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be done within a specified time, and not 
to acts which the law provides shall be 
done. Kelly v. Independent Publishing Co., 
45 Mont. 127, 135, 122 Pac. 735, Ann. Cas. 
1913D, 1063, 38 L. R. A. (N.S.) 1160. 

The rule of exclusion of the last day of 
limitation when it falls on a holiday was 
recognized in this jurisdiction in the case 
of Schnepel v. Mellen, 3 Mont. 118, 126, 
prior to the enactment of any legislation 
on the subject. The purpose of the legis- 
lation was also to settle the rule in this 
behalf, so that a person having a right to 
bring*an action, or to do any other act in 
the course of legal proceedings, might 
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have a whole legal day at the end of the 
prescribed period in which to exercise his 
option. Kelly v. Independent Publishing 
Co., 45 Mont. 127, 135, 122 Pac. 735, Ann. 
Cas. 1913D, 1063, 38 L. R. A. (N. 8S.) 1160. 

Two holidays, appearing in succession at 
the end of the time limited, are to be ex- 
cluded. Kelly v. Independent Publishing 
Co., 45 Mont. 127, 135, 122 Pac. 735, Ann. 


Cas. 1913D, 1063, 38 L. R. A. (N. 8.) 1160. 


Cited or applied as section 8067, Revised 
Codes, in Smith v. Collis, 42 Mont. 350, 359, 
112 Pac. 1070, Ann. Cas. 1912A, 1158; Me- 
Donnell v. Huffine, 44 Mont. 411, 428, 120 
Pac, 792. 
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ABANDONMENT 
POGIOM, TEONSULE ON occ ctaccccse 9317 
ABATEMENT 
‘Actions not to abate, when...... 9086 
By nonjoinder in forcible entry.. 9892 
Of nuisances, actions for ....... 9474 
ABBREVIATIONS 
Use in courts permissible ....... 8881 
ABSENCE 
Of 
evidence, continuance ........ 9332 
executor from state .......... 10061 


judge, adjournment on....8852, 8853. 


party at trial, waives jury..... 9365 
witness, deposition taken.10644, 10645 
From state, effect on statute of 


MR ACARUEOTS Gt coer us ny ates ois wee 6 9048 
Trial in absence of party........ 9331 
ABSTRACT 
Of justice court judgments, form 
EIR a ies claerche se en 6-0 80° 80 9689 
. moencting and: filing .......... 9690 
issuance of execution on...... 9691 
PempOLsgUCOMONE 2... vce c cas 9692 
Of title in partition suit, how 
mde, And .verified <4. 7.2.66 9574 
costs allowable, when ........ 9573 
ACCIDENT 
Ground for new trial, when...... 9397 
Vacation of default for..... eee di LOLOL 
ACCOMPLICE 
Evidence, how viewed ......... 10672 
ACCOUNT 
See also Bill of Particulars 
By specific persons 
executors and administrators.. 

SS SE ener 10288-10306 

executors and administrators, 

final accounts ........ 10316, 10317 

persons entrusted with estate.. 10143 

special administrators ........ 10113 

BUEwLVilgy -DSTENEPE. S20 tlw s aes 10261 
Cause of action accrues on, when. 9042 
Copy to be filed in justice court, 

PRE TI Giaiatrrte aro Ca eo vias woos 9649 
Executors must render .......... 10316 
BE TU GAUGUIN sty ak acc ele te vd a.s 9167 

delivery of copy to adverse 

REET ecw Win inis s 4m hs 50k oo 9167 


ACCOUNT (Continued) 
ELOWERDEOV GCL ioscan es ture te bev eb, e 10516 
Inspection of, court may order... 9771 
Reference of, when ordered...... 9375 
Statute of limitations on........ 9030: 
ACCOUNTING 
For rents and profits on execution 
Brel GBI ee ete i ahc a's.s ss 30 soy boda 9448. 
ACKNOWLEDGMENTS 


Certificate of proof of justices of 


the peace, contents of....... 8876: 
Of debt, effect on statute of limi- 

BALLOTS W sin cape sates .s Vin seer ee 9062 
Power of judicial officers to take. 8875 
What officers may take ......... 8875 

ACTIONS 
Abatement of—See Abatement 
Adverse claims to real property.. 
reat foo hie Mandeinietvie a Dt Tom GNU 
ARTISTE DLL ne, o's iets es aterste ele 9205 
Against 
boats—See Boats ......... 9602-— 9618. 
WOMECCTOULOLS ys atc ece swirls 9762— 9769: 
nonresidents, limitations ...... 9063 
sheriff, notice to sureties ...... 9824 
Agreed statement, submission on. 

ee ica eco tenets. < are ee eee 9872— 9874 
Alienation of property pending, 

iets. OLIN Saar sis 's oats usehirs ois 498, 
Appearance in person or by attor- 

Devas vle case ae +e oe 8988 
ABLES LATE alli ani sie « s 9193— 9219 
Associates may be sued, how..... 9089 
A LLZCHIVOD tel sg .cctbiss petae =) a 9256— 9300 
Boats, actions against—See Boats 

eae ee main pe inet Recand oale .9602— 9618. 
By executors and administrators. 

BS ae ei a grea a S09 5 10258-10266 
Causes may be joined, when...... 9130 
GOTEIGRet tee. coer) < 4 cic est nie) iad 9836— 9846 
Change of venue—See_ subtitle 

venue 
Civil actions 

PERN A AS TLR R Ta le ie ch ore dota, ye cola alold ia 9000 
arrest of defendant, when per- 

BOS GOR ey 2 8 sien vad of haces 9194 

by whom prosecuted .......... 9005 
civil and criminal remedies not 

MVATO BCL We Aces 2 ccd oo ae Sie aie! 9007 

commenced, how ......seccecee 9105 
Cle SOCM OLY 1d ve dew ae ke 9008 
parties, how designated ....... 9009 
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Civil actions (continued) 
Special issues not made by plead- 
ings, how itied .\i-.ce..enee 9010 
time of commencement....9011— 9046 


tried by judge pro tem, when.. 8822 
Clerk to keep register of........ 9822 
Commenced 

how, in districts Courts cacu sss 9105 

ane justice: COUTL eo. wee eee 9626 

WIVON “Ysa, deity 5 ols Sale tht te ee 9047 
Complaint—See Complaint 
Concerning real property, dam- 

ages recoverable for injury to 

possession, when ........... 9497 
Consolidation, court may order, 

WHOM ns dlicae «iis eee oe 9820 
CORTES ele rde ce  e 9786— 9815 
Court may order parties in...... 9090 
Criminal, how governed ......... 9006 
Death by wrongful act, representa- 

LIVG “MRY {BUC tt ce a ee ee ee 9076 
Deemed pending, when ......... 9821 
Defined) Stirs dee va seine 8997 
Demand necessary, time, how com- 

PUG sie edie taiels acevara tees ape ata 9058 
Dia DIDIIOS porn sone hence Steere ea ees 9049 
Disabilities accrue, when ....... 9049 
Dismissed, (wher) Vi... . «pee oh 9317 
Dissolution of corporations. .9922— 9928 
EMInent sa0MAin: shade eaten 9933-— 9958 
Escheated estates .......... 9959-— 9962 
For 

death: Or IDjUry 6% see ese 9075, 9076 

Dower 4s vores: eee ee 10159, 10160 


foreclosure of mortgages—See 
Foreclosure of Mortgage.9467— 9473 

partition of real property—See 
PAartitiou 4shsatink aes eee 9516— 9575 

recovery of real property not 
prejudiced by alienation, when 9498 


Forcible entry and detainer. .9887— 9906 


treble damages given ......... 9478 
Guardian ad litem, when....9071, 9072 
In 

POTD PAUPOTIB. hci kere 9809 

justice courts—See Justice 

Courts 925. iS. esse eee: 9619-— 9724 
name of party in interest...... 9067 
police courts 

HOW. COMIMENCOC, «.-.tarehaie eters brahe 9725 

pleadings Sik ons wah eevee 9725— 9727 

proceedings, how conducted.... 8728 
Include special proceedings...... 9066 
Infants to appear by guardian... 9071 
TnyanetiONy ine ee ee eee 9240— 9255 
Inspection of writings, when and 

how? ordered -ias feu ven eee 9771 
Intervention, when and how made 9088 
Issues i even st de % Sana aie ee 9323-— 9327 
Joinder, when—See Joinder 
Joint tenant against cotenant, 

Wet oe ay cee reat ee aemt nee 9091 


Judgments—See Judgments.9313-— 9322 
Jurisdiction—See Jurisdiction 

HMinds-of: actions... ..5 ee eee 8999 
Tibel: and :slander™.%0% 0.2% <4. 9175, 9176 
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Limitations of actions—See Limi- 


tations, Statute of ...... 9012- 
Lis pendens—See Lis Pendens 
ClLOCt: OF vay ic uieb cw d tee eee eee 
when and how filed. <4)... #9. 
Mardam ig ois) eee ta eee 9847-— 
Married women, actions by or 
BLAIS... ce wn ore ee ee 
Mining claims, established usage 
TO. QOVETN | is's </s's sis eee ee 
Minors, actions for injury or 
death Of 26-205 siren ate eee 
New! Sridin’ te eeire os cries ae 9395— 
Nonsuit, when -granted’...... one 
Nuisance, actions for .......5.:. 
Offer of defendant to compromise, 
procedure /.0n) ee. 55 5 es oe 
Order of entry on court calendar. 
Order (of t9Tal 5 oxic. ste cee eee 
Overdue negotiable instruments, 
ACTIONS 700-5 is as oie Lew ee ee 
Papers, how served 3... s Wea 
Parties to—See Parties...... 9067— 
Partition of real property—See 
Partition ji50. ca esate 9516- 
Party in interest must prosecute. 
Pendency, notices Of Vy. voce 
Persons under disabilities, how 
affected by limitation....... 
Place of trial—See subtitle venue 
4 9 Be kins Lid Melts Sete 9093-— 
Pleadings in—See Pleadings. 9125- 
Proceedings against joint debtors 
Ph Pe Pid er 9762- 
Proceedings supplementary. . 9454— 
Pronspition ce de etnias ee 9861- 
Quieting title—See Quieting Title 
~ysochd tceds = ate et aiaeaetnamaee 9479— 
Quo warranto—See Quo Warranto 
Real property, commenced where 
situated, when’ 24.5 4). 2a 
Real property in interest must 
prosecute... i456 Se ee 
Receivers, when appointed ...... 
Redemption of mortgages... .9044, 
Reference and trial by referee— 
See Reference of Actions. 9374-— 
Register of}... estetiee tee eee 
Seduction, who may sue..... 9073, 
Service, how and on whom made. 
WP ey eG aes 9780- 
exceptions. :./ cle ole aloe we eee 
Severance, when ordered ........ 
Submission of controversy without 
new BR Gerda ae ON bole 9872—- 
Substitution of persons for defend- 
ant, affidavit and order for.. 
Successive on same contract, when 
maintained” 2747 \.jc.ae en ee 
Summons—See Summons 
Sureties and others may set up 
true value of property, when. | 
Survival of actions, when ....... 
effect of transfer of interest... 
Time for commencement — See 
Statute of Limitations. .9011- 
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fendant out of state........ 9048 
To establish title to lands granted 

heirs of deceased entrymen— 

See Real Property ...... 9501— 9514 
To quiet title to real property— 

See Quieting Title ...... 9479-— 9515 
Trespass for cutting or injuring 

trees 
NEM OT sox Lidia we ares u v o's 9476 
measure of damages .......... 9477 

Sl ae 9323-— 9373 
Unlawful detainer .......... 9887— 9906 
Usage to govern actions respect- 

Seeemening Claims 2. .... 2... 9499 

Venue in district courts 
against counties, where tried.. 9095 
change of, when and how had.. 9098 
change on agreement of parties, 
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contracts, actions where tried.. 9096 
costs 
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0 NES) a 9100 
defendant to demand change, 
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disqualification of judge, cause 

mane Pransiterred ....... 2 9099 
foreclosure of liens and mort- 

BOR Sa Whais- 562 0 a0 ie a’atee /. 9093 
may be tried where commenced, 

OS yg gai a a 9099 
other actions, according to resi- 

Meuro Of Parties... ... 5... 9096 
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partition of real property.. 9093 
penalty or forfeiture, recovery. 9094 
place of trial to be changed, 
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powers of court on transfer.... 9100 
proceedings after judgment in 

actions affecting real property 9101 
public officers, against ........ 9094 
real property, actions concern- 
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residence of parties governs 

mined of trial, when ..:..... 9096 
torts, actions, where tried ..... 9096 
witnesses, costs, how paid on 

0 Oe ee eee 9103 

Venue in justice courts—See Jus- 

BPERSOUTLS | cc bie nce soa ss 9619— 9625 

Waste, actions for, when........ 9475 
Wife may defend, when......... 9070 
ADJOURNMENT 
See also Continuance—See also 
Postponement 
By 
courts, for absence of judge.... 8852 
court, in absence of jury ..... « > 9357 
Consteued as recess ............ 8827 
In contempt proceedings ........ 9916 
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courts until next session, when. 8853 
district judges, whén.,........ 8826. 
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ADMINISTRATORS 


See Probate Proceedings—See also 
Public Administrator... .9990—-10017 
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See Attorneys-at-Law........ 8936— 8973 
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To jury on separations .......... 9351 
ADULTERY 
Confession not sufficient for di- 
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To heirs, how determined........ 10345 
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ANSNOLNOTLSL ALR wie ve wad So nie 10640 
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probate proceedings......... 10082 
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AFFRAYS 
Jurisdiction of justice courts.... 8842 
AGENTS 
For absent heirs—See Probate 
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AGREED STATEMENT OF FACTS 
See Submission of Controversy 
Without Action ...9872,9874, 9372 


AGREEMENTS—See Contracts 


ALIAS 
Attachment—See Attachments... 9275 
Execution from justice courts.... 9695 


Summons—See Summons.9108, 9633, 9634 
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ALIENATION 
Real property pending suit, ef- 
TELL SOL Ee iasaeica tice ceri 9498 
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TALUOUS 7 noise <n ages ate cnet ae 9053 
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Evidence must conform to ...... 10529 
In" answers isles strate cues 9137 
Entreply seit ower «eta eras eases 9158 
Material) ideinéd 4... saa ee 9180 
Material ‘only proveds ssi). ss as 10528 
Negative, proved, when ........ 10530 
On information and belief, con- 
styuction OL 2. cave itn k eee e 9179 
Sham or irrelevant, striking of.. 9166 
Variances ndtpv duet bie OAS A 9183— 9185 
When deemed controverted...... 9178 
ALLOWANCE 
For support of family—See Pro- 
bate Proceedings ...... 10144-10150 
ALTERATIONS 
In writings, how and by whom 
OSPlAi Ned Spy kaise perv seshetone nets 10617 


AMBIGUITY 
Ground for demurrer, when..9131, 9153 

AMENDMENTS 
After demurrer sustained........ 9189 
As Of  COUTSO: <5... sisi eles «inn aearhreue 9186 
Bills of exceptions. ..\,.-\.).t-sle es 9390 
Copies, service of ....s..00» 9134, 9186 
Court may allow, when ........ 9187 
Defendant must answer, when... 9134 
Generally ol sin. Go ae 2 eee 9187 
How smadé.o. 03% ion oie oe ee 9186 
Imposition of f6rms oss... Gnas 9187 
In> justices’ “courts: 2.4 «wen eee 9647 
Of complaint in forcible entry... 9900 
Of process, by Court... cas. sere 8844 


Time for, after demurrer sustained 9192 
To 
affidavit or undertaking on at- 


tachment .... 5.2... eeseceee 9284 
bills of ‘exceptiony. .J ivan ae 9390 
complaint, answer“. .:.. +. see 9134 


ANCILLARY LETTERS 
Duties of petitioner under inherit- 


ance ‘tax: law... viens apie 10388 
ANOTHER ACTION PENDING 
Ground: for demurrer’ 3. ss eee 9131 
ANSWER 

Admission of plaintiff’s claim, sev- 

STranes Oe. 2.0% a aia athe 2 ee 9149 
Allegations, when deemed contro- 

Verted 25s as vile 4 coe eee 9178 
Amendments 10. .65.s. 2:50 9e 9183— 9192 
A pleading of defendant ........ 9127 
Constitutes appearanee ......... 9782 
Construction to be liberal....... 9164 
Contentsof Ac. scrim «use eee 9137 
Counterclaimouan .h 22 Se. «aia 9138— 9150 
Cross-complaint, filing and service 9151 
Oross-demands 4m) (4 ve gaan 9145 
Defects, when disregarded...... 9191 
Defendant to demand affirmative 

judgment, when sé 4.j. eee 9148 
Defense to be separately num- 

bered. and: stated). 'i.:..¢).4 cps 9146 
Defenses, legal and equitable.... 9146 
Defenses separately stated ...... 9146 
Demand for judgment against co- 

defendant. 2i5;. Wi <icveteare Mates = ip ee 
Demurrer to—See Demurrer.9152— 9157 
Denials inte, seer wee ee 9137 


Disclaimer, in real actions, costs. 9489 

Effect of admission of part of 
plaintifl’s ;claym a. ss 2 se eee 9149 

Failure of, judgment by default. 9322 


Piling tafe vsccctnoe petereme 9182 - 
In certain actions and proceed- 
ings 
action against joint debtors... 9765 
action, for partition ..21,..008. 9525 
claim and delivery, title in third 
POLSON Ves He Ve alee oo) = 93am 
contempt proceedings ........ 9916 
contest of probate sare aan 10032 


eminent domain proceedings... 9942 
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ANSWER (Continued) 
In certain actions and proceed- 
ings (continued) 
peetieuted estates. ....0. ese cees 
forcible entry and detainer.... 
injunction, when verified, effect 
libel and slander 
mandamus 
quieting title 
to accusations for disbarment.. 
In justice courts 


eevee ee ee eee 


see Justice Courts ........ 9639-— 


0 OC Ae aaa 
omission to set up counterclaim, 
MMOL Sh ee oe ke cs his 
peempee raised by .....5...00. 9323, 
Judgment 
Pervexcess, when had.......... 
for plaintiff on partial admis- 
BPOL ANS WEF vi oc ec ce noes 
on counterclaim when ........ 
Limitations, how pleaded... .9065, 
Material allegations, what are... 
Oe AON) ee a oe 
when deemed admitted 
Objection to complaint may be 
EES WHET. 6. Says %.0)s «cea» 
when deemed waived ......... 
Objection to statute of limitations 
RMIT edt a aac es 5, wTerer etal a 
Original lost, how supplied ...... 
Partial defenses set up, when.... 
Partial defense, to complaint 
Plaintiff’s judgment for excess on 
defendant’s counterclaim.... 
Service of 
Severance of action, court may 


To. wie S68 6,08 8 w 6 6 © 6 8 6 eee 6 


SPER WE ILOT cha 's ste avec eiale dic ® 
Sham or irrelevant, striking out.. 
Supplemental, allowed ......... - 
Sureties may state true value of 

a DG ea ea eee 
PENI IN a. wk wc oie o's esi 

court may extend, when ...... 


on overruling of demurrer..... 
Time for, on sustaining of demur- 
MMM girs! pfs sis ca.s oc nh ls. 6 

To amended complaint, time..... 
To amendments, time within which 
enlargement of time...... 9187, 
To complaint in intervention.... 
Verification 


APPEALABLE ORDERS 


A eee oe 9731, 


APPEALS 


Costs of, discretionary, when.... 
District court, to 


amended pleadings allowed, 
eee etek ing ead wis ee nis a os es 
benefit of objections in lower 
ONCE ale ae ye AE eh Pe SER a A 


costs, not recoverable, when... 
default judgment, appeal, when 


PURGES: Abies how a elas ve cee 
dismissal for failure to prose- 
OTIS, WOT Sor. s Stance ine Hale's oh 
how and when taken ......... 


9961 
9897 
9249 
9176 
9857 
9491 
8970 


9647 
9642 


9643 
9326 


9150 


9149 
9140 
9173 
9180 
9137 
9178 


9135 
9136 


9065 
9818 
9147 
9147 


9154 
9182 


9149 
9166 
9181 


9188 
9107 
9187 
9192 


9192 
9134 


9186 


9823 
9088 
9163 


9732 


9791 


9755 


9755 


9758 
9755 
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APPEALS (Continued) 


District court, to (continued) 
judgments, effect of 
no dismissal for insufficiency of 

undertaking, when ....,.... 
power of court on appeal. . 9755, 
provisions of code applicable. . 
stay of proceedings on execution 
duty of officer 
how effected 
sureties 
justify how 
qualify how 
phy. 4e Puree Vaki eg Wad Pen pee ey 
transmission of papers on appeal 
EIA WECNOVO. eidais tes cen oss 9755, 
undertaking 
by party recovering judgment 
deposit of money equals..... 
dismissal for insufficiency, 
AcE ha ae i tg aia 
exception to sureties 
when and how given 
WLC TILED Vn STG CEM cre beef ster chaos 
From final judgment, contents of 
SOTA ey iti RAR Gia, ot adel'o/h Wie ar es 


Record on appeal from 
FTI VET VLC OTE Liiratis ta secs. ce wyotin ae we 
ROW (IIa OLGSTS & 02h. ss atete Sots wae 
OLR ST eOLGOT terete cas cts ain 's atten 

Supreme court, to 
abbreviated record on appeal, 

when permissible 


ose » @ 6. € 8 88 


ose eee ee eevee e 


eseeooeovueeseaetBes oe 8 


ooo ea eee 


6 8 6 © 6 6 ve 


aggrieved party may appeal 
MU GNCG rere ee ae ae Stace aes 
appealable orders ...... SPOT OL, 
attachments when continued in 
PORUAS ON tieae ns he one hee. 
authentication of papers, how. 
court may limit security ...... 
court may review what... .9750, 
defective record, procedure to 
SUP DL AMO tees ca) wet Kierahere eat 
deposit in lieu of undertaking. 
rete Wrage AL asadane. a) tieh aoe std fe 9734, 
dismissal 
SILC RLY ODN case nies, Seta cee ed as 
LOY A WHATE CAUSE) otic... v's 
objections, when deemed 
WAL OCSs Vuk, stilts race diss 
sufficient undertaking may be 
PUTO IS OC cr Ati Pies cutee s 
duty of clerk on rendition of 
PUUCMIONE yen eee tea eS te ae pid 
effect on proceedings in lower 
OU EUs os «yee clutter a aces ANE 
exception to sureties 
DILOCU Od pe ndalsics cisiels se oa wae 
FLIDWYS) GSC OUD eye shots S%e toi et ere hae 


executors and administrators 
acts when appointment va- 
GE LOM sist. vial ar gieia oe Ot 
bondsmen liable on appeals by 
frond, whist takenss\/.%.5 ea. a « 
DOW TREAT cae, calee: cities al 
in particular proceedings 
arbitration 


ore er eee oe eee esen 


9761 
9760 
9760 
9759 
9759 


9754 
9756 
9760 


9758 
9757 
9761 
9757 
9757 
9754 


9402 
9402 
9402 
9745 
9746 


9730 
9732 


9740 
9746 
9739 
9751 
9749 
9741 


9748 
9747 


9747 
9747 
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APPEALS (Continued) 
Supreme court, to (continued) 
in particular proceedings (con- 
tinued) 

certiorari, mandamus and pro- 
DADILION. Ve. Sd ea elaeeee eee 
eminent domain .......s.0.s 
forcible entry and detainer. 
9903, 
foreclosure of mechanics’ liens 
none in contempt proceedings 


9867 
9937 


9905 
8346 
9921 


probate proceedings. ...10366, 10367 


proceedings to dissolve cor- 
POPA ELON 7.6 Rew pees ba ee 
» quo warranto, effect 


JUCSMENLY ON, SeBloci eee cee 
judgments and orders, how re- 
VIGWOOs 4 whic s sted in Welay Pee 
justification of sureties, how 
GRAS WHEH Dir sins se ie eee 
lower court may dispense with 
soCUrILY, “WHEMA sc ¥ sitmoniems ree 
money judgments, undertaking 
on appeals from 
names of parties 
no reversal 
LOL errors, When ,ju..n0nanes 
for want of findings, when... 
notice of appeal, filing and serv- 
ICO hy So fe lee Cae en ne Gs EA ee 
omitted parts of record, how 
SUP PLIGd greats feiss wae etele ols 
OTders, APPEAls FLOM canis ce wel 
papers to be furnished ........ 
presentation of omitted part of 
TOCOIG 5 no seis oie regi ee : 
order of court authorizing fil- 
ing 
punishment for delay 
record on appeal 
from judgments 
from new trial orders ....... 
from orders other than new 
trial 


eeeeeeereee cee eee eevee 


record to appeal to 
abbreviated record, when per- 
MISAIDLS Fit saw se toe tees 
authentieation and certificate 
remedial powers of court...... 
remittitur to be certified to 
clerk of district court, how.. 
review; extent 0Ls.4 sew eae te 
ruling against respondent may 
be reviewed, when: ....... 
on appeal from orders...... 
on judgment for delivery of 
doeuments or — personal 
property, how 
undertaking... aeons ee as 
on judgment for execution of 
conveyance, how ......... 
on judgment for sale of real 
property 
undertaking 
ordered; when). pices wee se tte 
when and where not allowed. 
when and how effected 


oe eee e eee 
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APPEALS (Continued) 
Supreme court, to (continued) 
ruling against respondent may 
be reviewed, when (contin- 


ued) 
when and how effected (con- 
tinued) 
undertaking: vs 0c.) sh eee 
conditions Of) ss. seme. 
Judgment Ol w\scu eeee 
when effected “i... 60 seu 
supplemental transcript, when 
permitted... 2... rere salt 2h 
sureties justify, how ...... 9740, 
tithe, for takiiigy.: oan ee eee 
transcript—See subtitle record 
undertaking 
deposit in lieu of ....... 9734, 
no reversal for insufficiency, 
WEI |, .)<250.c.0.0s a ante ee ieee 
on appeal, when filed .:..... 
Germs. Of 5 5. «cas se ae 
to continue attachment on ap- 
Peal” \. snsaue a ep ai nmi 
undertakings, single or several. 
sureties justify, how ........ 


what may be appealed from.... 
what may be reviewed on ap- 
peal from judgment 
When taken *.. i050 «2a pee 
Supreme court to continue injunc- 
tions pendiig'y Wasa ta eee 
supreme court, from. what 
tA ON. s.00'bcce hic 4k Re a RY ° 
To supreme court, time for taking 


To 


APPEARANCE 


Defendant to have notice of pro- 
ceedings ‘after’... Hsia Gee 
Equivalent to service of summons 
Failure waives findings 
Failure waives jury 

In 
civil actions, when and how 
MAG! 1s Siete nisl phe ee eee 8988, 
disbarment proceedings ....... 
justices’ courts, failure, proced- 
ure 


of defendant, time for 
proceedings in escheat ........ 
Party may appear in person or 
by vattormey i>... .4* onsen eee 
Service of papers after ......... 
Time, inserted in summons 
Waiver of summons 
What constitutes 
APPLICATIONS 
Contempt tan aise ol fle Rise Lee 
To court, repetition prohibited... 
APPRAISEMENT 
Eminent domain 
appeal from award of appraisers 


eoeereee 


appointment of appraisers .... 
COSTS OL inka er Gt re his Ounces ote 
duties of appraisers .......... 
meeting of appraisers, when ... 
objections to appraisers ...... 
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APPRAISEMENT (Continued) 
Eminent Domain (continued) 


report of appraisers .......... 9946 
Estates 
appointment of appraisers .... 10130 
appraisers’ compensation ...... 10130 
appraisers must sign inventory. 10135 
EeeyeOL ADPTaisers ....5...260-- 10131 
inventory to contain .......... 10129 
Oath of appraisers ..........%. 10131 
of after-discovered property... 10137 
When unnecessary ............ 101382 
Homestead 
Beem UOW DAG os'n sy desis a eles 10156 
PME PLOL ADPTAINCTS. 2 macs vices és 10153 
Menrine On TEport’ 2). 6.5 ss 10155 
majority of appraisers may act. 10154 
Feport of appraisers .......... 10154 
Inheritance Tax—See Inheritance 
bos 32ers 10377, 10400 
Property of nonresident ward ... 10450 
Property OL Ward . ic. cc-s wee ers's 10422 
ARBITRATION 
Appeal from order to modify .... 9980 
Arbitrators, powers of .......... 9975 
compelled to make award ..... 9974 
majority may determine ques- 
Me erst ala ce ntn's wins vieie.ok 9976 
Dee eLO He tae ews wee nes 9976 
Award 
entered in judgment book ..... 9977 
how enforced ....... ae 9974 
SOUP WTIGINS |... we we cine 9977 
Controversies, when and by whom 
RAT EAS Sie a ee 9972 
Court may modify award, when.. 9979 
Court may vacate, when ........ 9978 
Effect of death or stay on time for 
RIAIONICOMENE |. ys 25 ss 9059 
Judgment, when entered ........ 9977 
Pamiracions, statute of ......... 9059 
Recovery on revocation, amount of 9981 
Submission 
BEV OMG, 8.5, 2 ats vs wae 3 o's = 9974 
may be entered as_ order of 
Oe 0 Rial Re Ae AR oar 9974 
BO WTULING 62 fees ee es 9973 
Vacation of award, on what 
MEI ee a Sahar s wiaicielwis iste s ss 9978 
ARGUMENT 
Extent of comment by counsel ... 9349 
BRMIOANGAMUS ©... 0s cee ee. 56, 9857 
ioousy, bow regulated .......... 9349 
When cases may be brought be- 
BMEDECOULES LOT g at/s os Wo. 0,5 0 404 
ARMS 
Exempt from execution, when.... 9428 
ARREST 
For law relating to discharge of 
persons imprisoned on civil 
process—See Imprisonment.. 
| SPARSE Oe ere one 9875— 9886 
Attorneys may see persons ar- 
PRRLON Me ipa a oan ales one © 8990 
Election between arrest and other 
remedies, when required..... 9311 


ARREST (Continued) 
Executors and administrators, 


ELST eet, ee Ee aie aera aE sf 10128 
For contempt of court—See Con- 
BGIOVESO Mr ranas eet «wets 2 9909-— 9921 
In civil actions 
Sida vie Lote eee ee ck ioe a cee 9196 
arrest forbidden, when «....:.. 9193 
bail 
actions against, when ...... 9205 
court to endorse allowance .. 9211 
ORCOPLLONS tO ee ce + als 9207 
form.of undertaking. 72... y202 


how exonerated 


WUSLINCA Lolly Oli s,.. 36 = 9197— 9210 

may surrender defendant, 

WIVOTY Lys er eve as ate tateter eee 9203, 9204 
new undertaking, when re- 
ALLE CO ae Bie gent eo «thet obs 9208: 

notice of justification ....... 9208 

proceedings to reduce ....... 9218 

CMALIMCATLONIS OE 2s a eres tivce'st pete 9209 

substitution for deposit ..... 9214 

WATT TOCUCOUp Rc cae at + state oat 9219 

defendant discharged on giving 

Dees. Bae Ga ee aa cue ores 9201 

defendant may be arrested, 

WW PILL atc wrofer ers thar atee o's’ etade alieis ts 9194 

deposit of money 

DOVORADPLLOC setae cea, «eo la'acniy « 9215 

INSTA OL Giese stn ce 8 Sieve 9212 

certificate of payment .... 9213 
payment of money into 
court by sheriff .. 7... 9213 
EXECEPROUS LO DRIL pa: 5 vate askin « 9207 
filing of order of arrest ...,... 9207 
official bond liable on judgment 

Zerg OWE aA Sao 61 Ce ee 217 

order of arrest 

application to vacate ....... 9218 

WMiem erected 72. ss «m+ > os 9219 

HG waste XGCU LEU. 5. Naat sels as ke 9200 

OWE UELILEU Ee. cca oti te ao 9195 

how served on defendant .... 9199 

when made and contents .... 

RO LAA ton Ee eines sn 9196— 9198 

plaintiff to advance expenses 

of Keeping, when: ........... 9200 

return of sheriff on order ...... 9198 
sheriff liable for escape, when.. 9216 

discharge from liability, how 9216 

exonerated,” whens... 0.26526 9211 

surrender of defendant, when 

andshow qirectede ay ai. cee. 9204 

undertaking and justification of 

PULBULOR A a ews ben es 9196, 9197 
In justice courts in civil actions— 

See Justice Courts ..... 9652, 9658 
In proceedings supplementary ... 9455 
Of person having will in posses- 

SEC eras See ators win ewe am hs . 10024 
Prisoners, how produced and ex- 

CY LTWATL GAO aRe RA So) coterie ai ae 10628-10630 


Witnesses exempt from, when ... 


eh ats eMC tictal cid’ s: «tales Bee 10676-10678 


Witness, how discharged from ... 
Witnesscs refusing to appear . 
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ARTISANS 
Tools exempt from execution .... 


ASSAULT 
Action upon, time for commence- 
11 ih aE Bee hiss hes hachrh es 
Jurisdiction of justice courts .. 
ASSAYERS 
Property exempt from execution. 
ASSESSMENTS 
Legality not triable in justice 
courts 
ASSIGNMENT 
No bar to counterclaims, when... 
Of 
choses in action, effect......... 
contract to purchase land by ex- 
ecutors 
dower 
thing in action not to prejudice 
defense 
Preferred creditors, who are 
ASSOCIATIONS 
Change of name 
Members, how sued 
ATTACHMENTS 
Additional levies, when made .... 
Affidavit for attachment, contents 
Of ta, e's oes ae ee Reese 9257, 
Alias writs, when and how issued. 
Amendments of affidavit or under- 


oeteeoreeeeeeeer eer ee eee 


ore ee eee ere eee eee eee 


oeceeeevrereereseeeaeee 


eeewerreeeeevee 


taking, when permitted ..... 
Attachment book, contents of.... 
Authorized, When oi cuca oss os 
Before maturity of debt, when al- 
ALO WOE UewieKes Saptiny in eh wit 
Boats; attachment: sss 5. vara 9602, 
Certificate of defendant’s interest 
$6 se Urn ish Od uk stesso ose 


persons refusing, examination of 
Claim of property by third per- 
sons, how made 
Conditional sales notes, how at- 
tached 
Corporations, shares of stock, how 
attached 0.5 sees sete aeen ‘ 
Death of defendant does not dis- 
BOL G fan nosso einiare ath ete eee 
Debts and credits, collection, when 
Debts due defendant, how at- 
tached! °.o vib come a ne ee 
Debts or credits, and personal 
property, how attached 
Defendant may apply for dis- 
charge, on what grounds .. 
motion on affidavits, how op- 
posed 
writ must be discharged, when. 
Direction of writ to sheriff ...... 
Discharge, application for. ..9280, 
Discharge of writ, when granted. 
Duty of county clerk to record 


eevee erereeee eee eee eee 


eevee ee ee eee ee ee ee ew 


PAPOFA (Pree sb eee Eee 
Election between remedies, when 
TOQUIT OMe, renee er Chis aie toe ay 
Enumeration of property subject 
GO ccs Seetaia le, otens miata eine tena os 


Exemptions from 


9428 


9032 
8842 


9428 


9625 


9145 
9068 


10240 
10158 


9068 
8351 


9964 
9089 


9265 


9258 
9275 


9284 
9293 
9256 


9258 
9609 


9263 
9264 


9273 
9291 
9261 


9274 
9270 


9261 
9262 
9282 
9283 


9284 | 


9260 


9282 
9284 


9299 
9311 


9424 
9428 


ATTACHMENTS (Continued) 
Garnishee, citation to, examina- 
tion of 
Garnishee liable to plaintiff, when 
Garnishment 
of public officers, procedure for 


on written instructions from 
plaintift c 7. 2) lee sais eee 
property in hands of third per- 
BOTS’ virleos ase Ore he ees ee eee 


How continued in force on appeal 
Improper issuance, application for 


dischdrge', 7i)..0/s\s sacs eae 
motion on affidavits, how op- 
POSOG > si cecovagele Ble aie to bade eee 
writ must be discharged, when. 
Increase of security ........ 9285, 
In justice courts—See Justice 
Qourts,3..7 en eter eee 9659, 
Inventory of property, making 
ANd VPeturn tis situes os pee 
Judgment 


balance due, how collected .... 
for defendant, sheriff to deliver 

Wheto wits: ies ote col ets eee 
for plaintiff, how satisfied 
how-attached ..7 7.250 wos sree 
how. Satishoeds .. 2. wsGhicow ee eae 


Levy of attachment, how made... 
Lien for different attachments 
accrue, WROD 2. o- enw ah eee 
Liens for wages—See Civil Code 
Mortgaged personal property, how 
attached 
Motion to 


ecoveeeveevoeewveeese ee ee 


discharge, by whom made. .9280, - 


increase security, by whom 


vacate or modify writ, ‘by “whom 
made 


Of boats when’ 5.05. «+ eee 
On what actions ‘lie ....),3. seen 
Opposing motions by affidavit.... 
Partners may apply to discharge, 
When’). |. oss hab ters <i eee eee 
undertaking to be given ...... 
Perishable property, how disposed 
DE vee a's eh nao te Gee eine 
Personal property, how attached. 
Pledged personal property, how 
ACTA Ched eis cia ge Mel bene 
Praecipé: to sheriff: 1.55 25 sane 


Prior to maturity of debt, when 
IAW OCT), Signy as aerial eee ah ee 
judgments, how rendered ..... 
Property covered by conditional 
sales notes or agreements... 
Property may be sold as under 
execution, when 
application for order to sell.... 
Range-stock 
duty of county clerk to record. 
filing of copy of process, where 
and: whey mate.’ ta ola mas 
possession under mortgage, how 
acquired 
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ATTACHMENTS (Cortinued) ATTORNEYS-AT-LAW (Continued) 
Range-stock (continued) " Admission to practice (continued) 
procedure to attach .......... 9296 diplomas from state university 
subsequent attachment, how EO (BOM1G,> WHOM 5 das o.2's won 0» 8937 
PROT S oreo oS gS ase cos op nl 9300 examination, form and manner 
time of continuance ......... - 9298 Mdina sistete sepenticard sork.» Taare, ph 8937 
Real property, how attached .... 9262 OD CLIT, totatetents ao ead oidnelncg Fe 9 8939 
Release of attachment TOU" OL) ALCOLUOY Bates cig oe ms o'r o.0 8941 
order for release, contents of... 9281 supreme court may establish 
proceedings, before whom taken 9280 a ribs! Rap lye hae, Sas Keron ano gap ss 0° 8942 
undertaking testimonials required ........-. 8937 
execution by defendant ..... 9280 who may be admitted ......... 8936 
Bema TeQUired fs. oie ore cate 9281 Appointment in probate proceed- 
Return of writ, when and how GT ay WAC ees areal, wreodiaia 49/9 10370 
EE ha eg ashe Sn Bisley aus toca ee 9287 Argument to jury, how regulated 9349 
Sale of attached property, balance, Attorneys license tax fund 
how disposed of ............ 9277 GLOBLIVG UL. viene te ee eek 8946 
Satisfaction of judgment from, expenses paid out of .......... 8956 
BeERMRM ATL ECL G.” ih eta dig el Viale die sae. 3' 9276 LOCK TLCDORILEC. IL Eac a: wales eee 8950 
Shares of stock, how attached ... 9261 HOWRORRG or AL oe hts Sa ake sens erate 8949 
of foreign corporations and joint transfer to hbrary fund ....... 8960 
Beier COMPANION, ¢./6 6 «000 «6 9295 Authority 
Sheriff to take into custody books generally ...... etre Pe 8974 
BRET OTE 6.6. cbc pes o's a a ores 9265 HOW. POVORGU. satel dey dee cso snene 8974 
Stocks or shares, how attached... 9262 Buying claims for purpose of suit 
Suits may be commenced on un- PIORVWITed poy cate oe ct Hee 8980 
Pererening when: 4. . sais ces 9278 Certain officers forbidden from 
Third party claims, how asserted. 9273 DIrACtieInC cas eee aaa. os 8992 
Title reservation notes, how col- Cannot be witness, when ........ 10536 
BEES Not are Vt welt tn dots oi 9291 Change of attorney, how effected. 8975 
Undertaking, form and sufficiency 9259 DGUICO IE: CHANDOtas toe laste she. 2 8976 
objection to sureties .......... 9259 Collusion, punishment for ....... 8978 
to continue on appeal to su- Compensation—See subtitle fees 
Pe MCOULY wink alee ke 3 5 foes 9736 Complaints against—See subtitle 
PPMPEMPOTOTULOG . oc 50k ice odie see es 9256 SISUALM Gl teva yh eier wis a Se 8951— 8957 
When not granted with arrest and Court may require proof of author- 
UTE MCUAON cose eels oe <a ow: 9 6; 9311 TEV aR Pe tenes ae eae es tee 8994 
When to be discharged ......... 9284 Death or removal, appointment of 
Writ BUIGRSS OL Sa warederwtl OW a Wale es ewe 8977 
MEME T LT. (5, ocd Cos wldec 9260 Deceit, punishment for.......... 8978 
EMR nn Sere See cca wakes 9287 Disbarment and suspension on 
Paewhom directed .......... ++ 9260 complaint 


Written specification of property 
to be attached, when necessary 9288 


ATTACHMENT OF PERSON 


Custodian secreting will ........ 10024 
Executor refusing to appear ..... 10142 
PRPPMITICOII DG. <6 oieo vid ds sls ole fe 9911 


Witness disobeying subpoena .... 10626 
ATTORNEY-GENERAL 
After term of office, must not de- 


SMR ELGIIS sates 5 'u wid'enale'a vue: 8985 
Disbarment of attorneys, duties 

BORED ITI Ss 0 Glee ons 8 a8 8951— 8953 
Escheated estates, duties concern- 


SE Petia ns, slew anh oy sinioes x 9959 
Inheritance tax, duties concerning 

See Inheritance Tax ...10377, 10400 
May commence quo _ warranto, 


SREEOUR To 0g tn iat autem > ts -.- 9578, 9579 
Partner must not defend ........ 8984 
Recovery of escheats ........... 9959 


ATTORNEYS-AT-LAW 
Admission to practice 
admission from other states, 
procedure fOr ecaiewees dna, 
certificate of admission and 
license, issuance of ......... 8938 


Code Civ. Proc.—47 737 


complaints against attorneys, 

how instituted and prosecuted 8951 
complaints to attorney-general 

or district judge, procedure.. 8952 
expenses of attorney-general for 


investigation, how paid ..... 8956 
other expenses, how paid ...... 8957 
reference ordered, when and 

LIQ WE idat eG aeateace Mate Vis 'a peas ans 8954 
special investigator 

APPOINMIMEN Gist Conc kes lie ss 8953 

fees and, EXPENSES 2... ...s0 8953 


supreme court to make rules... 8954 
witness for complainant, fees 
GUSGT RON Ot erat aks «nears Sein 8955 
Disbarment or suspension by court 
in certain cases 


accusation 
how objected to %.......e... 8968 
TO eww Vs ccs alee a 8964 
SEG! VOTINCIL as oa co ele’ ae ,» 8965 
accused to answer, when ...... 8970 


accused to appear and answer.. 8967 
causes for removal or suspension 8961 
Citation tg sen 22.2 ee. ek 8966 
conviction of crime, clerk to 
transmit record to court .... 8962 
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ATTORNEYS-AT-LAW (Continued) 


ATTORNEYS-AT-LAW (Continued) 


Disbarment or suspension by court Other prohibitions against ...... 8981 
in certain cases (continued) OXCEPTIONS 4. 5004's 7s tee 8982 
demurrer to accusation, when.. 8969 rule when party prosecutes in 
denial of accusation, how en- 8969 POTSON 290.4 052 oes ee lett ee 
COTOC 1) ..5 sient oa sie ame arate ane 8969 Parties may appear in person or : 
PrOUNIS Or atte ee wee ee 8961 by. attorneys. vea7.t seen 8988 
judgment, entry and effect .... 8973 Partner of county attorneys not 
proceedings for, how taken ..:. 8963 to participate in certain liti- 
references to take depositions, Patton's. oh. ete ae eee 8984 
wher ordered}, sa sre ees 8972 Partners not to appear on opposite 
supreme court to have exclusive Bides  whell.'i0'.\ Arcee ake 8986 
JULPISUICtION | aie. res we ete 8961 penalty for violation of act.... 8987 
trial, how conducted ...%....5... 8971 Penalty for practicing without F 
Duty of ty to action when at- HiG@NS6 | Ascaictite ptecege acecale coe 8943 
‘ Lochemmmunionada J afioaie tara 8988 Penalty for practicing without 
Examining board, appointment < rele tax certificate> i. 45 an Pea 
a d Were >, Sa ee teraee ete 8948 OW CLS — Ole wicca leis sie! 6) site's elale aiete ee 
compensation and expenses ..., 9049.) Practicing lawidetncdl aaa _ 3944 
Exemptions from execution...... 9428 Practicing law, to whom Seed Bogen 
Fee Wee eee ee Sh eee ee . a 
siunearne Prisoners, right to consult ....... "3990 
on foreslosure pf liensemee 9799 Privileged communications to ... 10536 — 
on mortgage foreclosure..... 9798 Probate proceedings, appointment 
allowed on claims for salary or for minors or absent heirs.... 10370 
wages, when .........9800, 8355 Prohibited ee buying notes and Bas 
not included in cost-bill ..... 9801 accounts, when .........-... 0 
for settling estates, allowance eet eP aoe ae ate vA ae 8982 
OL cawicte aegtit nian se ona ee 9786, 10285 dl a Party” Prosecu less it 9088 
how Axed, asia a ate.n'a 2 ste intemleciate 9786 b hadaane Matis rh ditties Se OS 
Nod VOVORNGU2s 9.4.45 Une eae 8993 coo for deceit or collu- pe 
Tieng POR" obi ti ys Sinye cs a ep eee ate 8993 ; Mae aitick it Sallidads ope ce" OO 
on application for admission to paneer for wilful delay .... ae 
SDA a= sd. wel sages Want eat 8950 » rageiesssels ae 3s 8S eae 
to unlicensed persons forbidden 8958 tule when party prosecutes in aiee 
Former county attorney not to de- Ri ohcaAcoe arisen ot eae Be 
fends swhenwcarshic oe treet oe 8985 ’ Bee esi « ee 
Giving canaideention tint bn bes Sabheds on, nonresident parties... 9783 
forbiddan j*.ee0 as ey 8981 mas OR DOR he eee aa 
OX GODT ES: |,.1s%kl% « Ske se leke gees 8982 Niddrie ae ee Pied pie Ee 
rule when party prosecutes in digatonice panes: disbar- 
Paice akeere eran see ees 8983 
How geraa with papers 9779 Who may be admitted .......... 8936 
Fuilpes and justives ar ototaetens Who must not practice.8869-8871, 8992 
F v3 b 0.08 6 610 6 mw ele Sep 8 el esse) wie 8869-— 8871 ATTORNEYS’ EXAMINING 
Judicial officers not to have prac- ee BOARD 
Liciny partners 2. o 2 a eeale eye 
Ticcpae ‘cortiieateroueniantn See Attorneys-at-Law ......8948, 8949 
ee ee nk dae o's 0) sieve 6, v ele olv 6Aeasie 8938 ATTORNEYS’ FEES 
collection from ‘delinquent at- See Pearce teres subtitle 
BOTUOV SUMO Wa ccsteis, vaseteyes ote als 8959 . 
paid Wee PR te ae Be ce 8945 Allowance on foreclosure of liens. 9799 
unexpended portion, how used.. 8960 AUDITOR. STATE 
Lien of compensation .........: 8993 es 
Limitation upon sections prohibit- eres ee on payment of salary 
ing Corialn AG. .'asah eee 8982 OF JUAQES .. 1s. sees eee eeee - 8815 
rule when party prosecutes in AUTHENTICATION 
person vente eee eee cece ene 8983 Judicial’ recorda, Now-See Lean 
May be required to show author- dennats see 10555-10557 
ty, when Riigt hele te tester okasthets teeurtehe 8994 See also Political Code, page 47 
May defend in person when prose- Record on appeal to Supreme 
cuted OPD s, F ie foie’! eile lel one ce, © 08's: (0) 81 8989 : Court 4 9746 
Not to act as receivers, when.... 9304 i: ice Bah er Sent 
Not to become surety on bonds, AUTHORITY 
SY OT 2 AF craitesare 2 as 6 Re ioe vale 8991 Attorneys may be required to 
Oath of “7one «0 » bike als we ees -- 8939 ghosts ee ewig Henke Ae ene .. 8994 
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BAIL 
By person arrested for contempt 
RE ocak cing as ace 9912— 9914 
On arrest of person in civil action 
meee ATTost 2.0 <ses ese 9193-— 9219 


BANKS AND BANKING 
Actions against banks to recover 


money, time for commence- 

_ EDOM Erp ira! Saat «Seem Map 9046 

actions on forged or altered 

TA Tae Pa ae ng ro age 9046 
Duty to furnish statements to 

public administrators on de- 

BRING os Sosa ak coer oadejarcos aceng tts 10910 

penalty for refusal to furnish.. 16_.1 
. Taking name of another bank pro- 
5 GB om as a Pa 9964 
BATTERY 
Jurisdiction in justices’ courts... 8842 
Time for bringing action........ - 9032 
BEQUESTS | 
Tax on—See Inheritance Tax.... 
Ee a Ses. glare X= slaw oe; vs 10377-10400 
BIAS OR PREJUDICE 
MOOT VORUC: ys. 6 oc 3b eele's 0i¥'s 9097 
SeMBtICeS COULtA ..... 20 0es es 9620 
Disqualification of judges ....... 8868 
BILL OF COSTS 
See Costs 
OG C0 re 9801, 9802 
MMMM FS as. 5 dye 6. 0'0'e 0's S's 0's 9805 
Meee ANG. ANS. ed es ese dos 9803 
Unnecessary in justices’ courts... 9804 
BILL OF EXCEPTIONS 
OMe XCONTIONS ..:.. .<--20+- 9386— 9394 
Exceptions to errors in instruc- 

tions incorporated in........ 9349 

Extension of time, limitations.... 9823 
BILL OF PARTICULARS 
Copy of account delivered to ad- 

Mereerparty, Wh... wu. cne 9167 
PRIMLECOS GOUTUB. «6.20.05 erecse 9649 
Inspection and taking copy of 

writing, how compelled ..... 9771 
Writings in possession of adverse 

i aE eae 10586 
BLANKS 
Papers issued by justice not to 
ERM a cia’ of dia woos ws 40 cas 8 9712 
BOATS 
Claims on lien, when ............ 9603 
Complaint, allegations when suffi- 

Eien eens Peaks Cote See hae 9618 
Complaint to contain description. 9609 
Continuance not to be granted, 

SRE OT pital OE vale aiten nora oly Sms 9612 
Discharge on giving bond........ 9613 
Execution against, how issued... 9614 
Liable to attachment, for what.. 9602 
Liens to attach, when .......... 9606 


BOATS (Continued) 


Limitation of actionS ........e. 9605 
Officer may sell to satisfy execu- 

PLGA Mane cena ene nge eiein, = old) eas sare 9615 
Officer to satisfy execution ...... 9615 
PEIOTIL VOL: ILE Pate Mele sale sieve as <\s 9604 
Proceedings against, how com- 

WICNCGd: Wee mudd diate ses 9608 
Rafts, liability of, proceedings... 9607 
Right to sue not affected by act.. 9617 
Sale of fractional shares, status 

OFF PUTENASEE Was of cidlcatdlerays ts 9616 
Summons, how served .......... 9610 

WHOL BCTVE ls tok uh ws cate ces 9611 
Who may defend action ......... 9612 
BONDS 
Actions to restrain issuance, time 

for commencement ......... 9040 
Administrators and executors act 

as undertaking on appeal.... 9743 
Attorney not to become surety, 

BU LLG IIMR atete ot ecetdte nt otal tein iat a aaa 8991 
PPODUSIE Its LLOIIOLA alata’ clic aie, eet vera 9831 
Injunction may issue without, 

PV NOTING ora Vitis wine eta e Ghd. Jt a! 6 els 9255 
Justices of the peace ........sse- 8839 

executors and administrators— 

See Probate Proceedings..... 

wy Rote ene Po eae a ee ee 10087-10106 
guardians—See Guardianship 

State not required to give, when.. 9829 
Surety bonds of corporations, 

when acceptable as _ under- 

PLEA Oates’ d © nis\siele Sie. wl ats 9826— 9828 

BOOKS 

SEG AT GUUS Geisha ac elé. vie sia's MMMEAL Oe 10584 
Copies may be, Wiade . ..< ssc <ciens 9771 
ANbPLOs- IN; CVIGEN CO). s <5 ot ap 0 = 6 ote 10570 
Historical works, ete., evidence.. 10584 


Inspection, court may order, when 9771 


Law-books presumed correct .... 10550 

Produetion, inecOurt, .5..%%)+.,s/0'0 ey ge 
BOXES 

Jury-boxes, how prepared—See 

SME LOR anaes hy sce yis: 6 fades 4. 8899-— 8907 

BREACH OF PEACE 

Jurisdiction of actions ...... stu  OOan 
BREACH OF PROMISE 

Jurisdiction of justices’ courts. #& 8840 

Sittings of court to be private... 8848 


BURDEN OF PROOF 
MRCP aTILTLB CAGE “aie we ony oat doo ena 10616 


BUREAU OF CHILD AND ANI- 

MAL PROTECTION, STATE 

See Protection of Dependent and 
Neglected Children ....10465-10479 


CALENDAR OF COURT 
Clerk must enter causes, how.... 


CAPSULE 
Jury—See Juries 


9330 
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CARTMEN 
PSSM PUOLET: . os sic ee hse pe ae ess ey EEO 
CAUSES OF ACTION 
JORMer. 600635. Phere su ee eee 9130 
Misjoinder, pleadings, amend- 
MRGIUUBS: 50's, 0, <.c'stotnein an ie ne eee rgs 9189 
Statement in complaint ......... 9130 
CERTIFICATES 
Contents of official certificates of 
copies writings .......» 10573, 10574 
location, evidence of ownership 10575 
PIOoL, OL lostayilliyetccnine eon 10051 
proot:Of will co os ees sean 10037, 10038 
purchase, evidence of ownership 10575 
TedempLiON yinns «5 senda wk aes 9444 
sales on execution, issuance.9439, 9440 
COUTONES Line nig & bow eunlale acegete 9441 
On service of summons of justice 
OUEVOR CODNUYA .% apisieces ee ee 9636 
To 
affidavits, when required ...... 10642 
copies; *contents.: . <a <= seats 10573 
foreign judicial record ........ 10555 
foreign TECOrdBis city are ue ae 10556 
record Onl sappeal: tno. gs ese 9746 
transcript of foreign justice of 
the: peacesi. <2 4. bia t wei 10571 
CERTIORARI 
See Writ of Review ........ 9836— 9846 
Supreme court may issue, when.. 8803 
CHALLENGES 
To jurors in justice courts ...... 9678 


To trial juries—See Juries. .9343-— 9347 
CHAMBERS 


Powers of district judges ........ 8867 
Powers of district judges in pro- 
pate ‘matters? si :. 7 Sees ae 10027 
Powers of justices of the supreme 
POUL LL. iin viete. 8 eee cats ert ee 8866 
Sheriff to provide, when ........ 8856 
CHAMPERTY 
See Attorneys-at-Law....... 8980-— 8983 
CHANGE OF NAMES 
Application for, how made ...... 9964 
Certain corporation: may petition, 
DOW) \e bt. eee etna oh eae eta 9964 
Clerk of district court to report 
CHANGES SiGe ttre sae oe ees 9967 


Corporation may petition, when.. 9964 
Hearing of application, procedure 9966 


Jurisdiction of applications ..... 9963 

Notice of hearines 4 o. ores ens 9965 

Of religious and benevolent cor- 
POTALONE, NOW a4 ste sabes 9964 


Of water and watercourses 
application for, how made .... 9968 
clerk of court to report to state 9971 
copy of judgment-roll filed .... 9971 


court to make order .......... 9970 
notice and publication ........ 9969 
objections and hearing thereon. 9970 
petition, contents of ...... ee we OOS 


CHANGE OF NAMES (Continued) 
Petipion, contents o£). ve ean seer 9964 
FTOCUGUIO 2s eet crt lee tee oes) “Saud 


CHANGE OF VENUE 
In district court 


costs 
between counties ........c00. 9104 
by. whom *paid!..7 3.4.55 sae 9100 
Of. Witnesses On ves ses eee 9103 
disqualification of judge ...... 9099 
in probate proceedings ...10120—-10123 
jurisdiction of sles eek eee 9100 
on agreement of parties ....... 9102 
papers transmitted ..2:.....%5 9100 
proceedings after judgment in 
real adtions 20 tia Pees eee 9101 
when it may be made ......... 9098 
when not to be made ......... 9098 
In justices’ courts 
affidavit, contents of ..... 9620, 9621 
Jurisdistion iso ..Vs vice eee 9624 
hot more than onte au, «vice 9621 
proceedings after change ...... 9623 
to what court transferred ..... 9622 


CHARACTER EVIDENCE 


When <.dmissible..72 24s oe eee 10670 


CHARGE 
To jury, when and how given .... 9349 


CHATTEL MORTGAGES 
Possession of range-stock under 
mortgage, how acquired.9297, 9298 


CHEMISTS 

EXOMPWONs, se ec eee ote eters Nee 9428 
CHIEF JUSTICE 

Election,‘and:term: ...2 te eee 8790 

Presides:-over court. ~.052.%. 32, ‘ 8799 
CHILDREN 

See also Infants 

Cannot be witnesses, when ...... 10535 


Protection of dependent—See Pro- 
tection of Dependent and Neg- 


lected *Qhildretise.\. yo sen eee 10465 
Support by sole trader.......... 9989 
Support by estates ........ 10144-10150 


CHOSES IN ACTION 
Assignment, effect on defense.... 9068 
Attorneys must not buy, when... 8980 
Of deceased persons, how sold... 10202 


CITATION 
For revocation of letters of ad- 
minsstration soc... eae eee 10084 
Blow. Issued /eiG-e wee ee oe 8966 - 
In ? 
disbarment proceeding ........ 8966 
probate proceedings .... 10359, 10363 
will) contests ?}y..%; 3005 ona ee 10043 
To 
executors and administrators 
ON (SUSPENSION Shek vena ee 10125 
to account 2.0.a0 ee ee 10289-10291 


to give additional bonds.... 10098 
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CITATION (Continued) 
* To (continued) 
persons concealing property of 
estate 10141, 10455 


eoeereereescee een eee 


CITIES AND TOWNS 


Actions against, for damages by 
mobs or riots, time for com- 


MMCEITOTIL, 24: 4 alten ee's ses 9034 
Actions against for salaries of po- 

lice department, time for com- 

ener serETE OUR G TS Ss red ales dk 4-0, ota lete 6 9036 

for what salaries recovery may 

CAG NA A, Paar ane 9037 
Competency of inhabitants as ju- 

rors when city a party...... 8891 
Baeenow partitioned’. )....+..'; 9532 
Need not pay costs, when ....... 9810 
Service of summons, how ........ 9111 
Verification of pleadings by...... 9163 

CIVIL ACTIONS 
See Actions—subtitle civil actions 
Discharge of persons imprisoned 
on judgment in—See Imprison- 
REE ii a asin, oi = Deatatale sobs bat 9875— 9886 
CLAIM AND DELIVERY 
Affidavit, contents of ........... 9221 
Affidavit to describe property, 

MTT aie ok sal Ck 4's on se ‘. 9236 
emer? stiretics .4....-2...%. 9188 
Damages on judgment by default, 

egurt to ascertain. ....-...... 9239 
Defendant may require return of 

praperty, how /«.°... Prteoe a ie 9229 
Description of property to contain 

Tn tt A aS CE Se sR a 9236 
Exception to sufficiency of sure- 

BIPEPOCECUTO Ar oe ec ois ee 9224 
Injury to property, action for, 

PRM relay sicriie ats iste 's aye 28.005. 9226 
BOOEAUISRICE COUTLS) «2... fone ese sces 9663 

judgment, how entered ....... 9683 
Judgment in alternative and with 

AIMS OOS, WHE... ves cass 9406 
Keepers’ fees allowed .......... 9233 
Officer to advertise property for 

REVI CLS hel ica ik cay w:ctaja-s o3 058 9227 
Plaintiff may claim personal prop- 

MPEG WUOIIG Rs ors scl das cade ¢ 9220 
Proceedings when property is con- 

cealed, power of sheriff..... 9232 
Property to be returned in good 

OAL GI, PVINAIRO Ed & 3), Wie b's lo 9225 
Qualifications and justification of 

CSE ee © Aa ee each 9231 
Reference, when ordered ........ 9239 
Requisition to sheriff .......... 9222 
Second taking of property, duty 

EME ae © vlog vig so aie oon & 4 3 9227 

sureties not released by second 

RISTOPU MASP Od Tle Gs in aie para 9228 
Service of papers on defendant .. 9223 
Sheriff 

may take less amount, when... 9237 
roche papers; whens... 47.4 e. 9235 
to keep property, how ........ 9233 


CLAIM AND DELIVERY (Contin- 


ued ) 
Third person may claim property, 

Gh es ar oe ee eee 9234 

plaintiff to indemnify sheriff, 

TO Werg, aaretatabalMas stat heart ee 0 9234 
Title in third person as defense... 9238 
Undertaking by defendant ...... 9229 

justification of sureties ...... 9230 

dat lity Or CEN Gtiwes otal es s.6'30 016 = 9230 

WHO 217 Ol bammat en ule so 40 9229 
Undertaking, requirement of..... 9223 
Verdict to specify what ........ 9363 
What papers to be served on de- 

PON GAT Ligaen seu ance seca +5 9223 

Writ of execution to require what 9417 
CLAIMS 
Against 
counties, time for commencing 

ACEO Te the Sie ayia the sie ser “9080 

estate—See Probate Proceedings 

heels eb obey arc chetat antes 4 10170-10194 


OF (Sit TOMIDIied oy we ate sere 8980 
Pending suits not affected ...... 10181 
CLERGYMEN 
Exemptitrom jury Guty. .. 03.6 6s 8893 
Privileged communications to.... 10536 
CLERK OF DISTRICT COURT 
Absence of judge, power to issue 
OLOGre Ua. grok thee wer ae ees 10376. 
Copies, fees not chargeable, when 9832 
Duties in 
OES WiUS a Ul yin lt cn crcieetere 8899— 8912 
entering causes on calendar... 9330 
Snterimes MOeMeNt ss var om ci 9806 

RU ALISTE SS rate alc a atcte wig what utriete att g 9403 
filing abstract of judgment of 

FURELCOR MCOUPTA sacs cin nies etete 9690 
ilinow Complaan is’ vel «oi a os ote 9106 
investment of moneys on sale 

EUG POTLICLOL Bes 28 State eater as 9562 
issuing citation in election con- 

MINUB ERs th acts else ci stata pipe. ties 10078 
LSE SALT OTE Ges aie ss Gay: ah 9107 
keeping 

aticemmont: DOGE La. ds + vis <n 9407 

repister of actions... ... «+s 9822 

BORIS erate ele Ariel's, d'an.8 08 din 0 5. 8857 
making return to writ of certio- 

ROL Rane MOE PI Red ae Pye s 9839 
paying deposits to treasurer... 

PRieats viene i<Ae an oks ie aye es 9309, 10701 
presenting bills of exception to 

BYNUE EO GINGA meh RY chalets ea dda at oo 9390 
probate proceedings 

certificate of proof of will... 10038 
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estates, presentation required.. 10180 
Attorneys purchasing for purpose 


citation, issuance 10359, 10360 
citation on revocation of let- 
TASS Sy ty ais Wile he blevaan & etaine &¥ ape 
filing of testimony in probate 
ICE LOLE ts S-b's 56, alge abe place o> 
may issue orders and notices, 
dCs) Tali erg ak Se mi Be ee ee 10376 
notice of petition for letters. 10076 
signing and recording of let- 
ters 10063, 10087 


10084 
10038 


os 0S) O02) 0-6 4 w Cig .e ae © 
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CLERK OF DISTRICT COURT 


(Continued) 
Duties in (continued) 
reporting changes of names..... 9967 
sending summons by mail .... 9120 
when attorney convicted of 
iC: era arena gv Retails ls, 4 8962 
when cause submitted to arbi- 
SPAGION «i. wets ees neee 9974 
Jury-lists delivered to........... 8898 
May have execution for costs.... 9812 
May take affidavits .......%.... 10639 
Power to enter orders in probate 
proceedings <b ass ss sees aes 10376 


Practice of law forbidden...8869, 8992 
CLERK OF SUPREME COURT 


Duty in issuing remittitur...... 9753 
CLERKS © 

Preferred creditors .......% 8351— 8354 
CLIENTS 

Attorneys may interview in jail.. 8990 
CLOUDS ON TITLE 

See Quieting Title .......... 9479-9514 


CODE OF CIVIL PROCEDURE 
Construction of provisions of code 10704 


Hifective; wh eng.hy «eae woe pies 10702 
Forms and rules of pleadings pre- 
scribed (Dy s4<: sors Seas 9126 


Limitations, running of not af- 
fected by adoption of code.. 10706 
No common law when declared by 


CODEH 7 oct nets eee a 10703 
Prior actions and rights not af- 
fected: Dy ews cst. Ole gh PR ee 10705 
Provisions, how construed....... 10704 
Title and-cQntents *. 5.0.50 -s58* = 8783 
When: effective cnc. nivwt see's = 10702 
COLLUSION 
Punishment of attorney for...... 8978 
COMMISSIONERS 
Supreme court—See Supreme Court 
iateilete: » eights ino onesies ats tare ame 8808- 8811 
COMMISSIONS 


Of executors and administrators. 10287 
To take testimony—See Deposi- 


LIOTIG. outers io ete ots eee 10643-10658 

COMMON LAW 

When rule of decision .......... 10703 
COMPENSATION—See Fees 
COMPETENCY 

Of jurors—See Juries ...... 8890— 8895 
COMPLAINT 

Account, how pleaded .......... 9167 

Action commenced by filing...... 9105 


Against attorneys, how instituted 8951 
Allegations, when deemed admit- 


ted’ %:.’ ie tbek Steaks a eee eats 9178 
AMENGMENtS. Eva sinew roe 9134 
ADBWOEr  T0..c4 DA ieee eine 9137— 9150 
Agen pleading riss cee 6 so ate eisln ll SP ne ps 


=~] 


COMPLAINT (Continued) 
By whom subscribed ..... a tia tetotats 9162 
Contents” ticked sss ae the ae 9129 
Copy to be served with summons. 9110 
Cross-complaints, when and how 


allowed: n:..s'.'ciy's tes vn we 9151 
Demand for relief necessary..... 9129 
Dem urrerit0tsn26 genta ee 9131-— 9136 
Description. of realty in ........ 9168 
Effect of judgment dismissing... 9320 
How ‘endorsedu./ tan seen 9106 
Immaterial defects disregarded... 9191 
In :justi¢escourts o: i 2epceelen vives 9640 


In particular actions 
actions against boards ....9609— 9618 


actions for: partition). 5... 9e0.e 9520 
eminent domain, contents...... 9940 
forcible entry and detainer.9894, 9900 
injunction, essentials ......... 9244 
intervention actovcse ais 4 ace 9088 
“justices? courts 5a. ee eee 9640 
libel: and. slander)... eee oie 
in, police ,courtdi sale, od elena 9725 
In quo warranto, contents ...... 9581 
Irrelevant and redundant matter. 9166 
Joinder of causes of action ..:... 9130 
Judgment, how pleaded ........ 9169 
Material allegations, what are... 9180 
Objections to, how taken ........ 9135 


Objections, when deemed waived. 9136 
Original lost, copy to be used.... 9817 


Part ‘of judgment-rall ... see 9409 
Performance of conditions prece-_ . 

dent, how pleaded .......... 9170 
Plaintiffs first pleading ......... 9128 
Private statutes, how pleaded... 9174 
Rules of pleading *.......... 9164— 9182 
Supplemental «7:4 cane se ee 9181 
Varian tg, Ws siesne es an ee 9183-— 9192 
Veriivation . Untwscn shoe ere ke 

COMPROMISE 

After suit brought, effect..... ripe! irl! 
Executors and administrators 

MAY"s i's scan ele tle tusk eee 10264 
Guardians may aoc. oe eee .. 10418 
Joint debtors may =.5 4, See 9768 
Of debt, without seal, good ...... 10582 
Offer of, in justices’ courts ...... 9687 
Offer of, not an admission of debt 10684 

CONCEALMENT 

Of 


defendant, service of summons. 9117 
property, claim and delivery... 9232 
property of estates ...... 10140-10143 
witness, service of subpoena... 10621 


CONCLUSIONS OF LAW 
Separately stated, when ........ 9367 


CONCURRENCE 
Majority of justices supreme court 
NOGCESSALY 7) Coa beste wore ee toaiece --- 8806 
CONCURRENT JURISDICTION 
Justice and district courts...... - 8841 
CONDEMNATION 
See Eminent Domain ....... 9933-— 9958 
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CONDITIONS PRECEDENT 


Performance, how pleaded ...... 9170 
CONFESSION OF JUDGMENT 
meryeor judgment ..... 2 seis sc ce's 9870 
judgment-roll, contents of..... 9870 
In justice courts, how entered... 9871 
Statement in writing 
BEML EEO soho 's wcrc le isa pits © apes 9869 
RI orci chases Sna!) 6 ¢ a'h svete Pees 9869 


When, where and for what entered 9868 
CONFIDENTIAL COMMUNICA- 


TIONS 
MtEeCOnStitute .....20a0c0 tress 10536 
CONSANGUINITY 
Disqualification of judges ...... 8868 
Juror, challenge for cause ....... 9344 
Referees, disqualification ....... 9381 
CONSIDERATION 
OT 0) lr 10606 
hecital, effect of-.....2..% Oe eae 10605 
CONSOLIDATION 
Of actions, court may order, when 9820 
CONSPIRACY 
Admissibility of evidence ...... 10531 
CONSTABLES 
Duties, on receiving execution 
trom justices’ courts ........ 9696 
Execution of process by retiring 
EOP yas ton ons oes tine bw 9721 
Special, appointment ........... 9719 
Summon jury for inquest ....... 8916 
Time for bringing actions against 9031 
CONSTITUTION 
OT 10547 
CONSTRUCTION 
Of statutes and instruments—See 
hale (NG ee 10518-10527 
Pleadings liberally construed.... 9164 
CONSTRUCTIVE SERVICE—See 
Publication 
CONTEMPTS 
MEME OL DEOCOSS .. see's eewe cca 9908 
Acts constituting contempt of 
RR TS we Sik ain oc <5 9908, 9909 
Bail bond, form and contents of.. 9914 
Bail, person arrested may give... 9912 
Breach of the peace ............ 9908 
Certiorari, issuance of, by justice 
PEREIR OMG COULD cis.cca sleet soem wis 8866 
Committed in presence of court 
not so committed, how punished. .9910 
punished summarily .:........ 9910 
Confinement under arrest, how far 
PRU RIGAION a ha ewe as tie os ewe 9920 
Court to determine guilt ........ 9917 
Disobedience of mandate ....... 9860 
Disobedience to subpoena or 
RE Oe Ok NE ws Gast a vies a fst wiles 9908 
ereareerly GOUGUECL) .4 <2 os = oes 2 oi 9908 
Executors removable for ........ 10373 


CONTEMPTS (Continued) 
Failure to attend for jury serv- 


ECG ce ate ee Vie atoresereiviste soi one! ¢ 9908 
Hearing, how conducted ........ 9916 
Illness cause for nonappearance.. 9920 
Impersonating officer ........... 9908 
Imprisonment, when imposed.... 9918 


In justice courts—See Justice 


Courte: ss pee etree iin lo 9698— 9702 
In proceedings supplementary... 9461 
Interference with process ...... 9908 
Judgment, how imposed......... 9917 
Judgments and orders final ..... 9921 
Judicial officers may punish for, 
WLGTE: FS via oaths Bete «hve sa 874 
Justices of supreme court may is- 
sue certiorari at chambers... 8866 
Notice to show cause, when issued 9911 
Officer to return warrant and un- 
GOT LA RAIL vei Mtelmets, Vea nies 9915 
Diteial eniscoud weber os ewes sa 9908 
Penalty, if adjudged guilty...... 9917 
Person may be imprisoned until 
performancefot act 22... 5... 9918 
Power of judges to punish ...... 8874 
Practicing law without license... 8943 
Proceedings when party fails to 
BN DCOL Ga clomun wa oie state els une veers 9919 
Pinisioment: HO Wace. losies cess 9910 
Purchaser on execution sale...... 9436 
Re-entry of property after evic- 
tion constitutes, when ...... 9909 
Refusal to attend as interpreter.. 10538 
Refusal to permit inspection of 
EXOULE GL ale Salah tagsiore aie Lic a teeteiake 9771 
Renewal of application on denial. 8877 
ECORGHON Ss ghTG cry cralea civ ainta't sfeeta'm wars 9908 
Return of warrant of arrest..... 9915 
Review on certiorari, when ...... 9921 
Sheriff to arrest and detain per- 
BCID N SNORE Et Ael ates 3 ois ere eles aber 9913 
Warrant of attachment may issue, 
ULECIGNtS chsnecide aint m <P teiein oe Neke afore 9911 
Witness refusing to testify...... 10624 
CONTENTS ; 

Writing, How) proved v0) s.0).<'.3's 10516 
CONTESTS 

Of wills—See Probate Proceedings 

Se a ORE ye ae 10032-10038 

CONTINUANCE 

See also Adjournment 

See also Postponement 

Absence of testimony, require- 

WO TICS eae = orci s ants oe we , 9669 
Costs imposed as condition of.... 9793 
Court may grant, in its discretion 9332 
Depositions taken on, as evidence 9333 
In forcible entry, when not al- 

BOW co a we ats eo Hi ssw alors 9900 
In justices’ courts, grounds of... 9667 

eongseut- OF. DATLICB aii wt. s tls ns 9668 
limitation, undertaking ...9669, 9670 
showing on application ....... 9669 
Jury, continuance of cause...... 8902 
Nonreturn of commission to take 
PRU LIIE LE Vie ang Se ad nln agate lin in 10649 


INDEX TO CODE OF CIVIL PROCEDURE, 


CONTINUANCE (Continued) 
Not granted in actions against 


boats; when: + .4.4747/ dive one 9612 
Of causes until jury in attend- 
BNGO tis. cious Ais oe es a 8902 
Taking of depositions in interim 9333 
CONTRACTS ; 
Actions on, where triable ....... 9096 


Actions upon 
unwritten contracts, time for 


commencement. 7); . seeks 9030 


written contracts, time for com- 
mencement: 7 cheat eee ae Oe 9029 
Conditions precedent, how pleaded 9170 
Construction 


as understood by parties...... 10526 
circumstances considered ..... 10521 
handwriting experts .......... 10524 
in favor of natural right...... 10528 
language of place where used.. 10518 
of two which preferred ....... 10525 
forme tused. Mw ie 10522 
written words control printed. 10523 
Execution of, defined ........... 10581 
Express or implied, joined in com- 
Plante Hkh cee on eee 9130 
Judgment by default ........... 9322 
piatute of fraudas. eer eee 10613 
Statute of limitations....... 9029, 9030 
Successive actions on, when main- 
tained “a3. ek atin eae eee 9819 
To purchase land 
completed by executors ...... 10268 
how sold by executors ........ 10237 
Waiver of jury in actions on.... 9365 
Writing, when necessary ....... 10613 
Written 
contents, how proved ......... 10516 
contents not to be varied...... 10517 
CONTRIBUTIONS 


Among legatees, when compelled 10236 
How and when compelled on exe- 


Cution -Sa)e6 7. we he ae eee 9451 
When compelled from joint debtor 9769 
CONTROVERSIES 
Submission without action, pro- 
GOGUTO)\. ys a ese sone 9872— 9874 
CONVERSION 
Executors and administrators may 
100: A a aig INL ed BOR Od ban typi) 
CONVEYANCES 
Acknowledgment by judicial of- 
ficeTS ....6. pee eee see eee y. 8875 
By executors and administrators 
rR Art an 10268-10280 


Certified copies of, as evidence... 10598 
Descriptions, rules for construing 10683 
Mortgage not deemed conveyance 9495 


Of property of: estates .....,.... 10228 
On, execution. sales s.cvebe tes 9444 
On! partition acer ate 9556, 9558 


Real property must be in writing 10611 


CONVICTS 
Conviction of felony may be 
shown, “Whendie...ct ss 10668, 10674 
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CONVICTS (Continued) 


Limitations, in real actions, effect 
OD” cig vw idee talks eng aoe 9026 
Time for commencing civil actions 9049 


COPIES 
Certificate of correctness of, con- 

LENtesy cy oie tin eto Moh aenae 10573 
Certified copies of records as evi- 

CONC. 2s. ic\in seen ee 10598. 
Fees, when not chargeable ...... 9832. 
Filing, when originals lost ...... 9817 
Final order in eminent domain, 

GGG) ys eek Peues ee oe 9951 
In justice courts, filing of........ 9649 
Insertion of, in pleadings....... 9172 
Of 

books, accounts, etc... .......% 9771 
complaint in forcible entry, 

service unnecessary ........ 9894 

complaint, service with sum- 

MONG 15%. 577 seals ape ee .. 9110 

entries, when admissible ...... 10595 


foreign records, how proved... 10557 
instruments for payment of 
money, pleading of ....00¢.5 9171 
laws of other states, evidence... 10551 
orders made in setting aside 
hom 6sb@s.0.) Slovan eee eee 10157 
public writings ......... 10542-10543. 
Record on appeal, authentication. 9746 
Refusal to allow taking, contempt, 


WOT" in sete nee S. o-0 eeet Se ape 9771 
Stenographic notes to be fur- 

nished whom, fees for ...... 8931 
When admissible in evidence... 

Reet wees ON OAR tral ye", 5 10585, 10598 
When deemed genuine, in justices’ 

COUTLGS,: tee vie'e a's hE «8 9650. 

CORONER 

Jury of inquest defined ......... 8889 
Must not practice law .......... 8992 


Must summon jury of inquest.... 8916 
Time for bringing actions against 9031 


CORPORATIONS 


Actions against directors or stock- 
holders not within statute of 


limitations, whétuss «see 9061 
Amenable-to laws x. sake oe 9828 
Aa sureties: cco ss4 vee eee 9826 

when, acceptable. i... tn ane 9827 
Change of name of religious and 
benevolent corporations..... 9964 


Dissolution by district court— 
See Dissolution of Corpora- 


LIGASE SeeNG Super neers 9922— 9928 
Foreign corporations 

publication of summons :...... 9117 

SOCUTIty (fOr. COSTS... se at ee 9807, 9808 


service of summons on....9111— 9116 
Injunction against formation of 


TRUSTE One aie case: oteieca nin ele 9254 
Injunction order to suspend busi- 
ness, when granted ......... 9253 


Oath as fiduciary, how executed. 9828 
Petitions by certain corporations 
for change of name ........ 9964 
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CORPORATIONS (Continued) 


Quo warranto proceedings against 
—See Quo Warranto....9576— 9601 
Receivers appointed on dissolu- 


PEON ©. se ees es 9301— 9303 
Redemption of property by, how 

SET (17h ss lin cS Fotete a af aah age 9444 
Service of process upon 

duty of secretary of state...... 9114 
PERMMEIE Mois volte woes eek es 9113 
how made in certain cases.9112, 9113 
service deemed personal ...... 9115 
service of other notices, how... 9116 
Service of summons on foreign 

BOT AGLONS (A). us te einen aeve 9111 
Shares of stock, how attached on 

SASOUMON ... 06. %.- 9424, 9261, 9262 
Verification of pleadings by..... 9163 

CORROBORATIVE EVIDENCE 
te es oa « a5. 0's Meas Sanders cts ote 10504 
COSTS 
Allowed, of course, to plaintiff, 
RUMEN Eee rta san eG eas 9787 
Borderendant, when ........... 9788 
Appeal from award in eminent 
00 USE 9 A ea 9947 
Attorneys’ fees 
how regulated generally ...... 9786 
in actions for wagesand salaries 9800 
not included in cost-bill, when. 9801 
on foreclosure of liens........ 9799 
on foreclosure of mortgage.... 9798 
Between counties on change of 
SUREMENT ay tet wd 8a, se '6, 5:0, 0) <eca)e wkete's 9104 
Bill of 
EMPMEEINUCECL Taczsccisrecsis'.a 6 < vis ace oa 9803 
moireeine justice court... .... ss 9804 
Claimant against county to pay, 

als a i 191 
Collection of lien for wages..... 8355 
Contest of probate of will ...... 10047 
Continuance, imposing as condi- 

sie ag test oe WS ore was ie 9793 
County 

liability on change of venue.. 9100 
need not pay costs, when...... 9810 
Court to render judgment for on 

TIRES Reick Kul ots wine 613;6°2.0.0%% 9321 
EEE ei din'0\s i day staig bro 050 tds og 9322 
Defendant may recover, when... 9788 
SS i ee ae ne ere 9802 
Demurrer or motion, costs on.... 9797 
Disbursements defined ......... 9802 
Discretionary with court, when.. 

EI Rca alls detans rae )5 +s 9789, 9791 
Distribution of estates .......... 10326 
PIOWeEr PLOCOCdIN Gs... 00.4 .00 sos 10165 
Pea TOM LOMIAIN | as s58 is oe teres 9953 
mesheated estates ....6 sta ses, 9961 
mxecution for, when ............ 9805 
Execution on for benefit of clerk 

Or shoerit, when o:) es. ee 9812 
Executors and administrators, lia- 

RSPR PRON ride eras a oA y 10190 
mea ote | POLOTOGR Y.. 5 oxic oc.4</e's 2% 9792 
Fees to be itemized ............ 9813 


COSTS (Continued) 


Imposed as condition of con 

UAL TET G aie cada tenet ares v5 wn tthe, ot 9793 
In actions by or against executors 

and administrators ......... 9795 
In actions to quiet title ........ 9489 
In condemnation proceedings.... 9953 
In discretion of court, when..... 9789 
In probate proceedings ....10368-10372 
In review, other than by appeal.. 9796 
ANGlida Wiha: wets sane eee: 9802 
Included in justice court judg- 

MUGTIL Boke pce Win aoe tora <taleeerctate. 3 as 9688 
LWT BO TOM GG alco 5 bc 9 ele ei alelense's LY EY 
ENPAEGS ENING LUGO TMs catehercl ate. 9806 
suagment: to tincludas tian aaccs 9806 
Justices of peace may require 

BSCOTILVR TOR: Une oo tea os 9715 

who entitled to in justice courts 

ister Gon ieie spelt Ow std TES 9716, 9804 
Keeping person while under ar- 

OMe ys st vie eg aueretn aon alone 9200 

PVE (LONI Bpyiiie are © a ate ok weatie’. Mark 9858 
Memorandum, filing when allowed 

OTM ay PORT Nias Gala Sh aiclsiietevc aes one 9805 
Mutironesnverruled: .dsccsiccuaituees 9797 
Not allowed, when ............. 9789 
Not taxed against prosecuting of- 

PICEA etrp areas. oe aidiyietle Salada Ae 9810 
Of appeal discretionary with 

COURT WHOL Watts oer att pies et ae 9791 
Of partition suit a lien on shares 9570 
Of witnesses on change of venue 9103 
Officer’s fees must be itemized... 9813 
On appeal, how claimed......... 9805 
On review other than by appeal.. 9796 
Order for sale of real property by 

UAT OIAT Otten see ae Re 10437 
Partition suits 

attormey’s, [6es IN... ie. on ee we 9533 
costs, how apportioned ........ 9539 
COBGTOLIADALEAGL Ys au's'n 4 uso sfctdte ey 9573 
previous litigation allowable, 

RS waaay yt Sani gee le 9572 
Payment when state or county 

DUD Rs ne aie ace alana cs 9814, 9815 
Plaintiff may recover, when...... 9787 
Poor person may sue without.... 9809 
Prepayment, when required 9811 
Probate proceedings ............ 10372 

PIOCMIa py: DONGS) 1, 5 vow vcs o's 10106 
Cio WHITE eOtr “hese otecs ch tt 9579-— 9580 

against corporations .......... 9787 
TROP RTAUIIG win a ot odin ge sinc oft’ 5 9787 
HGEGT A PE LCOR 5. cle actus oss < +0 9792 
Revocation of, submission to arbi- 

RE AERO Ait 5 leet OL 0 oo he 9981 
Security for in quo warranto.... 9579 
Security for 

action dismissed, when ....... 9808 

from nonresident plaintiff ..... 9807 

Witatie FOGUITOON sh. oe Helo outs an 9807 
Service, officer may require in ad- 

MATCGT ES yha ctor orc.nie SU ate IS 9120 
Setting aside homestead ........ 10156 
Severance of costs, when ....... 9790 
Special proceedings............. 9787 
State and county need not pay, 

SUG rn es, Fad hese eo ate oe 2 9810 
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COSTS (Continued) 

Submission of case on agreed 

SLALGMent 5.5 ek eee a ens 
Suits in forma pauperis ........ 
Survey and inspection of mines.. 
When county a party, how paid.. 
When state a party, how paid.... 
When, tender made before suit... 
Witnesses on change of venue... 


COTENANTS 
Any number may sue or defend.. 
Pe sn Ace tm A She Ak 9082, 
Waste, diability) tor (aie cst oe 
COUNTERCLAIM 


Admission, judgment for excess.. 
Affirmative relief, judgment for 


defendantihirAe Ce yet oe eean 
defendant must demand ...... 
Against plaintiff as executor, 
Wheneiti sees eee ere 
Answer to, contain sine ae 


By executor or other person sued 
in representative capacity... 
CONLENES LOL? a. pw ani’ ate etna ee ace 
Defendant has right to provision- 
al remedy,! whew. i458 onc sae 
Defendant may set forth all de- 
fenses or counterclaims ..... 
Defined. i. sss cis ate eine ieee 
Demurrer 
must specify grounds ........ 
to by plaintiff, grounds for.... 
Effect of failure to set up in jus- 


FICO -COUTTS.”.:s oaieis sss Feels ae 
Effect of omission to set up...... 
Failure of plaintiff to reply ..... 
In justice courts, answer to con- 

GAIT vote thet erie s oe hee 

effect of failure to assert..... 
Judgment 

in favor of defendant, when... 

On, in. justice ¢ourts) s. 22. 22.6 

upon; how given! -. 25s. ees 


Legal and equitable to be set up 
Mode of trial, how directed..... 
Not barred by death or assign- 

TOON GSC cite oe ee ee re eee 
RG D1Y PLO" a6 5. iste ais mine sie eras 
Rilles - Governing ay). Sa ee ie ee 
Separately numbered and stated, 

WILCIE cs itech Wecsstnre wi eee mets ame 


COUNTIES 

Actions against, for rejected 
claims, time for commence- 
INCOR Gay closes wots peatstots «ee en eee 
Actions against, where tried.... 
Costs against, how payable...... 
Costs on change of place of trial. 

Drought relief 
state may be defendant in ac- 
tions -to/ foreclose s.77.%.2 5 
service of process on attor- 
NOY -FENETAL si. \es os Sikes Se 
Exempt from payment of costs, 
WHEN. «stele crates ere the Stambhe atime 


COUNTIES (Continued) 


Need not give bond, when ...... 9829 
Summons, service ON *... 2206s c 9111 
Verification of pleadings ....... 9163 
COUNTY ASSESSOR 
Member of jury commission,..... 8896. 
COUNTY ATTORNEYS 
Duty in juvenile cases .-.......,. 10469 
Former holder of office not to de- 
fend, twhen! i Jincs an ie eee 8985 
penalty for violation of act.... 8987 
Partner not to act, when ........ , 8984 
COUNTY CLERKS 
Duties 


on attachment of range-stock.. 9299 
must file certificates of redemp- 


TON AS tt okt nee eee 9444. 
must keep attachment books... 9293 
Practice of law forbidden ...... 8869: 


COUNTY COMMISSIONERS 
Chairman member of jury com- 


MISBIGI F's ica oie ase bee 8896. 
May appoint justices of peace, 
WHOM. S,y.7s Mon arin elds, ee ee 8838. 
COUNTY OFFICERS 
Exemption from jury duty....... 8893. 
Moneys belonging to, may be at- 
Cached O. F ac, aietk amy eee 9294 
COUNTY TREASURER 
Duty concerning inheritance tax— 
See Inheritance Tax 
Member jury commission........ 8896: 
COURT OF IMPEACHMENT 
JUTISGichion | ~,'s. icine eteen bo eee PP: hey 
Officera 4... +aeit re weet an eee 8788. 
Trials, how regulated ....... cos O1Om 
What. constitutes: .. 5.on plese 8786 
COURT REPORTER —‘See Stenog- 
TAPNGTES ella olde bie ck ae 8928— 8935. 
COURTS 
For provisions relating to specific 
courts see main titles—Su- 
preme Courts, District Courts, 
Justice Courts 
Abbreviations usedin:.....5.0%6 8881 * 
Acts constituting contempt of... 9908 


Adjournment—See Adjournment 
Amendments, power to allow.... 9187 
Business, when transacted....... 
Calendar, order of entry of causes 9330 
Change in place of holding, when 


and-“how, Made -*././... su. utes 8854 
Charge to jury, when and how 
DIV ON oy eae ers 5 ie og eee 9349 


Contempts—See Contempts. .9908- 9921 
Continuance of causes until jury 


in; atlendanter, . on saheiene ree 8902 
Costs—See Costs 
Deposit in court—See Deposit in 

Courts.) i iike sean eee 9308- 9310 
Directed verdict, when ordered.. 9364 
Mnum eration ol Mewes ee 8784 
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COURTS (Continued) 


Exclusion of public from, when.. 8848 


Extension of time by, when...... 9823 
Judgments, power to. relieve 
0D) Ae ee ee 9187 


Jurisdiction, how made effective. 8882 
Justice courts, procedure in—See 


Justice Courts ......... 9619— 9724 
May 
allow answer to merits, when.. 9187 
direct trial of issues, how...... 9328 
extend time for answer or judg- 
BEEN FW DOM re what, osteteee ee ee a 9187 
order new trial jury when an- 
other jury empaneled, how... 9340 
require attorneys to show au- 
1 Gil Oa nice eee 8994 
Means necessary to exercise pow- 
Cd eh ce eae 8882 
Nonjudicial days 
0 LEAE UG le Ge BA Ph a a a 8850 


powers to transact business on. 8850 
Occurrences on nonjudicial days, 


IE ae CD Ns 5 eee a 8851 
Ch GUE Cia a 8784 
hg BEE See See 8785 
Police courts—See Police Courts. 
Barat ate,skeiniy <tale sida aids 9725-— 9728 
Powet 
grecourts generally ......<..0. 8844 
to 
MOMMIStOr OALHS 200s feted: « 8844 
Bee TIF OCECEB etc ere was a5 «le 8844 
compel obedience .......... 8844 
control proceedings ........ 8844 
RReER re PULOG Peg. tai srors ¢ oe ae a ee 8845 


preserve and enforce order.. 8844 
vacate judgments taken 
through mistake, surprise, 


Re Cisne ted alg ho Sw = 9187 
Powers in absence of jury ...... 9357 
Proceedings to be in English lan- 

Ber eae ihy ait waist one siscacere 8880 


Questions of law addressed to.... 10699 
Rules, courts of record may make, 


NMRORIR Uaivts ahehes ole vw ais, 6's dk Big ia. ais. 6,9 8845 
judges guilty of contempt, when 8845 
Rules, when effective ........... 8846 
Rulings deemed excepted to, when 9387 
Bemreaiixed to what: ....-.cccses 8861 
Seals, what courts have......... 8857 
Sittings 
may be private, when ........ 8848 
Poeone public, when ...°......%. 8847 
Stenographers — See Stenogra- 
Pee De Ae it Nae atc sal ain 8928— 8935 
Subsequent application to, for or- 
ders forbidden, when ....... 8877 
violation a contempt.......... 8878 
Vacancy not to affect proceedings 8879 
MRTG GL er ein en ioth es Siets’s by es 8849 
COURTS OF JUSTICE 
MEST OTE ROU Wc ia a sie ain Gil ad lola + oder 8784 
OEE SUITES fe Fa SA i Ae Re 8849 


COURTS OF RECORD 


ERAN: gla fo Cars Bin ta ahs da mannan 8785 


COVERTURE 
No defense in action for forcible 
entry, and: detainer) 2.5.2. .5ss 9892 
CREDIBILITY 
OP WAtnesses' am cees 6 che retire aleve’ 10672 
CREDIT 
Writing necessary to charge third 
POT SON Wee emcee dats Simiea 5 10614 
CREDITORS 
Costs of support of debtor when 
LM DELSOM GM oda. anrea oats Cote 9886 
Of estates 
execution’ on judgment... 2... . 10313 
PO WAT Al ies cee eter ter aca 10309 
may 
administer estates, when .... 10068 
apply for order of sale...... 10219 
sue to recover property fraud- 
ulently conveyed, when.... 10265 
MOLICO HT Ss Scrgs s Seer 10170, 10149 
presentation of clgims........ 10175 
suit to recover estates, how.... 10266 
when bequest to executors is 
motuvald<as acdinst,) oo. 52. 10134 
Partner may compromise, effect. 9768 
Prererled awhouare o. « oe. sles 8351, 8354 


CRIMINAL ACTIONS 
Attorneys-at-law, giving consid- 


eration for business ........ 8981 
OXCODMONG eee ad te ot. ears shan ad 8982 
rule when party prosecutes in 

DEE RO Giese nie siacehsie? dah tra one ceethae 8983 


Attorneys-at-law 
professional misdemeanors, pun- 


PBI OU e ORE ee ct oe hate a ols 8987 
punishment for deceit or collu- 
REO TMER lie ania 8 a cite a gies wi She cet ate 8978 


Mothers’ pension act, obtaining 
fraudulent allowance under.. 10486 
Neglect of parents to support chil- 
CLE OTe tutor ato bk arate cia at ge eres ote 10472 
Sheriff, refusal to serve papers... 9120 


CRIMINAL OFFENSES 
Fraud in procuring mothers’ pen- 


BIO eA LOW OMS ee cla eS seis 6 10486 
appeals to supreme court...... 10487 
new..triais, how. Wad cs. .nc cece we 10487 

CROSS-COMPLAINTS 
When and how allowed ......... 9151 
CROSS-EXAMINATION 
LEA ieee dhru cta Acts hn << Mabe amarh bed 10662 
SEU R To pied Dar a ERI ag tg 10665 
CUSTOMS 
Ways OL DIOVOd. VAl ide seue wate s 10531 
Mining, have effect of law, when. 9499 
DAMAGES 
UD Ont OLS OCIA Y US uae oh wah w os 9752 
Rais Brite HOLECAIY a bic a's oa cade 9239 
Claim for, in complaint......... 9130 
Disobeying subpoena .......... 10625 
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DAMAGES (Continued) 


Embezzlement of estate......... 10140 
Eminent domain, logging roads, 

must be paid, when ........ 9958 
Forcible entry and detainer, treble, 

WISI sy'n’ bapa 5 Beane see eeS 9478 
Morenutting ‘trees sna. 1k eee 9477 
For injury to real property, after 
) Sxbcution "sale. sswis +s cme 9497 
For usurpation 01 Ofice..s -. 55. 9592 
For withholding dower ......... 10168 
Fraud by executor or administra- 

LOL <:.'5 Se asacetiees @ eateleeeness lpia 10244 
Improvements to real property, 

SOb-O1 Tes Aste e we we oie sae eee 9491 
In FMendamiUus male neces eile eae 9858 
Joinder of causes of action...... 9130 
Judgment by .detauliy 2.2) ect 9322 
Must. he paid, wheiy... sss. = nae 9949 
Nisan « occ, sien ete ak erect 9474 
SO CUCTLON uiieie's ststeis clea tpie ein ewer are 9073 
To be determined by jury or ref- 

erée On G6LAault 176 nite Maat 9322 
Tourdal “DLOperhyy » oa ve coma ae 9490 
Trespass treble, when ......,.-.+ 9476 
Waste may be treble, when...... 9475 
When witness refuses to testify. 10625 

DATE 
Presumption -as'to “yi 5 <stew ee te 10606 
DEATH 


See also Probate Proceedings 
Depositions of witness may be 

read’ in “tase Ole, func. ose et 10652 
Does not dissolve attachment.... 9274 
Effect on action when person dies 


OUL OL BEATS s,m pee ee 9051 
Entries by decedents, when evi- 

Wencal so) Site Se ciel ae eerie. 10594 
Entrymen, action to establish title 

pe, ae eh AIL NG 9501-— 9515 
Execution of judgment, after 

Ceath’ hs genie ais so tee sete een 9422 
Executors and administrators, let- 

LeTs. tO “RUCCESSOT) 7a oor e eee 10117 
Father may sue for death of child 9075 
Judgment, in case of, effect..... 9408 
limitations, statute of “2... - +k sss 9050 
No bar to counterclaims, when.. 9145 
Not abatement of actions ...... 9086 
Of 

attorney, Gilect tigi vecme ceraete 8977 


employer, wages preferred claim 8353 
party, when action in partition 


Pend s Ake ttre et 9533, 9537 
strangers, duty to notify public 
ACTAINIStALOT is et ain ee cde 9992 
Survival of action Ni ee eee 9054 
When presume ieee ets oes 10606 


When representative may sue.... 9076 


DEATH BY WRONGFUL ACT 
Action, time for commencing.... 9031 
Heirs or personal representative 


may sie.f0r, Whens..|:1 c's sets 9076 
DEBTORS 
See also Joint Debtors, Proceed- 
ings Against.) tuk aren 9762— 9769 
Baik wnpon arrest, ss. ace us eters es 9455 


DEBTORS (Continued) é 
Compelled to appear on proceed- 


ings, supplementary ..... ... 9455 
May be arrested, when ....... -. 9455 
Must answer as to property...... 9454 

DEBTS 

Claims against estates—See Pro- 

bate Proceedings...... 10170-10194 
Collection by sheriff, on attach- 

MONE, 52) 5 gave tare aw ees tee 9270 


Compromise without seal good... 10582 
Due defendant, how attached.9261, 9262 
Evidence necessary to charge per- 

son with debt of another.... 10614 


How seized on execution........ 9424 
Owing to employees, how paid out 
OL 5 estaten s>.:s sta scitarsere eaten 8353 
DECEASED PERSONS 
Disqualification of witnesses..... 10535 
DECEIT 
Punishment of attorneys for.... 8978 
DECISIONS 
Deemed excepted to, when...... 9387 
Exceptions: TOM... sink ee eee 9386 
Supreme court, in writing...8801, 8805 
DECLARATIONS 
When admissible in evidence— 
See Evidence .......+. 10510, 10514 
DEEDS 


See also Conveyances 
Sheriff’s deed issued, when...... 9444 


DEFAULT 
Court: may ‘reopen. oy... .+aee on - elon 
Hntered) whens) t1 +64. soe oe ane 9322 
Extent of relief awarded to plain- 
TH eas cul eacna en ee -. 9316 
In 
claim and: delivery?: 2)5 10 vee 9239 
forcible entry and detainer.... 9896 
justices’ courte... 4+ .4 9664, 9665 
Bppeal ts <ijaw wists we ce ce eee 9755 
defendant’s failure to appear 9664 
petting “aside... as cece eee 9647 
MANCAMNG %f-.0.5. 6 Sig vie chs a Ce 9851 
Judgment by, when entered .... 9322 
Relief, from judgment .....). ssi. 9187 
‘Want of answer to amended com- 
Plaintin.y a eet eames eee 9134 
DEFECT 
In 


accounts, when disregarded.... 9167 
pleadings, when disregarded... 9191 


DEFENDANTS 
Allowance of costs, when........ 9788 
Appears in actions, when ....... 9782 
Arrest in civil actions, when al- 
lowed “inate aarti eran 9194 
Controversy between defendants, — 
QNEWEP 555 Saeed a wets a tery 9177 


Discontinuance of actions, effect 
upon limitation, defense or 
countetclaimoel iid. ame wees 9060 
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DEFENDANTS (Continued) 
Entitled to provisional remedy on 


counterclaim, when ........ 9312 
Failure to set up counterclaim, 
LU ee ie pip at tee Sea 9144 
In 
contest of probate of will..... 10032 
justices’ courts, time for appear- 
Cy toa sb Sted af avane ae a nce ewe 9632 
Special proceeding .......... .. 9834 
Landlord may be joined as, when. 9078 
Objections to place of trial...... 9097 
Parties in actions on real property 9081 
Pleadings allowed to ............ 9127 
Right to provisional remedies on 
setting up counterclaim ..... - 9312 
Service of summons on part only. 9121 
State may be joined as, when. 9079 
service of process on, how made 9080 
Bee a TIREQ Thy ho tocol a views 088 vier Sse 9087 
Voluntary appearance, effect of.. 9123 
When deemed plaintiff ....3.,.... 9312, 
Who may appear as, in actions 
SATO RLS Sella « di stwa «xyes = 9612 
Who may be joined as ......... - 19078 
DEFENSES 
Effect of assignment of choses in 
Seg a2 ooo, 230% af ME tne m8 9068 
Sebrerean Slander ©. <5... see ce ews 9176 
Pleadings, how governed—See An- 
BR a Ae tate: Car gi © cha iaieinse eas 9137, 9151 
DEFICIENCY JUDGMENT 
When to be entered......... 9467, 10255 
DELAY 
Appeal taken for, penalty ...... 9752 
Appeal to district court, taken 
Br MeL ORLE Yenc aroin'a 5's!) 0 the vm, 5 « 9760 
Punishment of attorneys for..... 8979 
DELIVERY 
Presumption arising from ....... 10606 
DEMAND 
mareniil Of particulars 06.25... 9167 
When necessary to commencement 
of action, time how computed 9058 
DEMURRER 
After amendment in justice court 9648 
Amendments on decision to, when 
BOWL Havel Nuksidic aim ast seine ed's! 9189 
division of action in discretion 
RPROUTb RWVUGL” .4 ts)e a aiee' Sie 9189 
[8 LUTE ea eS Rg Oi Ser Re 9797 
Demurrer to answer 
counterclaim, demurrer to .... 9156 
demurrer to entire answer or to 
BOL hes sis Fo ee eee eco ok 86 Le 9154 
Bert ME rae cei ca d's py 5a us oe 9153 
plaintiff may demur, when .... 9152 
to counterclaim or defense, 
WIGIE Palate «tds vas ac Rew ta a 9155 
Demurrer to complaint 
may be taken to all or part... 9133 
Must. SPS Fowhat! .'5% « ¢ aise e's 9132 
objections 
taken by answer, when ..... 9135 
when deemed waived ...... 9136 


DEMURRER (Continued) 
Demurrer to complaint (continued) 


WV ILGILY 4.) Matcavalatdd via Wintel @ sia e bas c's 9131 
Demurrer to counterclaim, grounds 
LOV eds certs etc pee Pe 9156 
In 
eminent domain proceedings... 9942 
forcible entry and detainer.... 9897 
justice’ courts: ..4..). 9641, 9644, 9645 
TILGIT LOY Ue eae greta alate ater e's a Nis’ 9854 
SURORIENE Ole cae < eects. a soe 9373 
LS PORUACE-COUETS 1 hy diva oft ss v6 9665 
Matters not appearing on face, 
objection how taken ....... 9135 
May be taken to all or part...... 9133 
Must specify 
ATOUNUS Svs sb a to sini oe 6 viele ale 6 9157 
BVT Eats icine e's sie ata craic ws ouch o ete 9132 
To 
accusations in disbarment pro- 
CEOGUINGE fc ete cin sake ints wie'w uae 8969 
complaint 
Srounds: of (.. 1.3 00% eye ae oes 9131 
IM TUStICG, COULES) o's» oe ae as 9641 
FPaply, STOUNUS OL. wins cute las vst 9161 
When stated in language of stat- 
AULGP ectiae ae tee sis seas ake a 9132 
WS1V er OF SunIMIONS fsa; ve. «se es 9106 
DENIAL 
WATIUFESOL CGILCC tit e's b ninco ste ae oe 9178 
LT ANEW Ghats yes a aratdlstclesk se ole 5's oh 9137 
On information and belief ...... 9179 
DENTISTS 
Pe WOU Sms leit ad esd xc ace ere 9428 
DEPENDENT AND NEGLECTED 
CHILDREN 


See Protection of Dependent and 
Neglected Children.... 10465-10479 


DEPOSIT 
Panirentsdomains in: sc 3.6 55 «ses. 9950 
POMP VAL Makers eee, «sds slant vedl Oe la: eae 9212 
how disposed of, on judgment. 9215 
In court 

enforcement of order, how .... 9310 
money, how disposed of... .9309, 10701 
WILT SINGS ries SU cia gh bse 4 6 9308 
En lieis0r Undertaken ss sls 9831 
AUN UBLLCOSS ROUTES Pa tt eso « 2c 9718 
* on appeal to supreme court.9733, 9741 
when may be withdrawn...... 9831 
Moneys in hands of trustee .... 9308 

Money to be paid to county treas- 
Pee itee ee etnias we atime 9309 

Of surplus in foreclosure proceed- 
ACCT TES ges Papel cob eta need ep ap ey 2 9468 
CN AMEE BAC OW. yi, oial slum oleve incabto ahs 9087 
Order *hOW enLoreed | wh ule ieste sas 9310 
Refunded, when bail given ...... 9214 
ROL DOHRU LO CLOTS oo w'¢ cin nuk pee ng 10701 
WiGHraberite Of Hail)... cutee s = 9213 

DEPOSITIONS 

See also Perpetuation of Testi- 
TN OMY sig Ws ahha piers de we'd 10686-10692 
Povey OMY USOCi ae ho REI oh dn he og bine 10650 
Commission to authorize what... 10648 
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DEPOSITIONS (Continued) 


POTN OW riciets Cis a lniele eile aly here 10633 
Exelded, pwhen.\. cca soe Ree 10653 
How taken =... sq 54 .eeaianacmiee 10635 
In justice courts 
HOW Ata ROI 5 isis se al na see eee 9722 
when taken... ies4cg ss as > te pide 9669 
Interrogatories submitted or 
Waly OUh) Sis s 655 yea ares ee 10647 
Of witnesses on postponement of 
trial 
effect Of x. sa.ch sages Gee emcees 9333 
when taken: ....c0ch cts fecsas seen 9333 
Once taken may be read at any 
Nie Sisk at aah e eae ene 10654 
Postponement of trial for non- 
POLUT Ny On sae vo eetaste apy ec 10649 
Taken before judge upon notice 
to adverse party, when ...... 10651 
manner of takinp <n s@ieies ves 10652 
Taken in this state for use in other 
States. 6 scm so asip a sits s eaeeee ee 10655 
how) taken pis. se ss cisis ms ocean 10658 
subpoena to witness 
upon commission .........+- 10656 
without commission ........ 10657 
Testimony of witness 
in state, when taken by....... 10645 


out of state 
taken on commission upon no- 


TAOG cnet terececeprroke oe ee ate ale ine 10646 
whan fAken . D¥-ssusvieayelsb sis 10644 
Trial, when postponed for non- 
TOtUINA Otis 3s eee oes 10649 
When excluded .......s0eesesees 10653 
When: Uisedy 43.0)... 5 ties bales oo ens 10643 
Who may take .......-+.-+--ees 8875 
DEPUTIES 
Must not practice as attorneys.. 8992 
DESCENT 
Right of possession of real prop- 
erty not affected by, when.. 9025 
DESCRIPTIONS 
In order for survey ......+e-ee- 9493 
Of 
boats, in actions against ...... 9609 
real property 
CQustMichiONe senses oe ones 10683 
in pleadings .......+-+-ee- 9168 
DETAINER—See Forcible Entry 
and Unlawful Detainer 
DIMINUTION 
Of record on appeal ........--.- 9746 
DIRECTED VERDICT 
Court may order, when .........- 9364 
DIRECTORS at 
Of corporations, limitations apph- 
CADIO! Fad ris oie a wip oe vow eae 9061 
DISABILITIES 
Action not to abate by reason of, 
WOT.» fe cuhioew wane ueeege eters 9086 
Effect of coexisting disabilities 
upon limitations ........... 9057 


DISABILITIES (Continued) 
Excluded from statute of limita- 
tions,, When Ln. .<7 esse 9026 
Time for commencement of action 9049 


Who-may: @laim:.". cms ge amen teen 9056 
DISBARMENT 
Lawyers—See Attorneys-at-Law. 
nin key, Sale Ne oD oleae eee 8951— 8957 
DISBURSEMENTS 
See Costs) 55's. oleate ees eee 9787— 9815 
DERTOD Tc. sh nn nd whale et in Ae 9802 
DISCHARGE 
Of persons imprisoned on civil 
process—See Imprisonment.. 
EE SE et oe 9875— 9886 
DISCRETION OF COURT 
Allowanee, of Costs cove es create 9789 
Costs 
in eminent domain ........... 9953 
1D PATTON. 2 Aa ahale Mie tetees 9539, 9750 
on appeal, .. Bes y inner eee 9791 
on continuance >)... 0..0ae eae 9793 
Evidence on collateral questions. 10529 
Form\of oath ¥. aus ealeeen cee 10695 
Order of 
DYOOL, -nsssete cise tore tots te falas: pte eta 10659 
trial’) Sriaine can 9 ee eee 9349 
tay lin certioraray (sus, 2c eee 9841 
Trial by jury in mandamus...... 9853 
View of premises, by jury ...... 9350 
DISMISSAL 
Actions, when entered .......... 9317 
AZQBUS © sais GAS Aietnies be Voete 9321 
WLeCh (OL Ss Hu ciate see eee 9320 
If security for costs not given... 9808 
Judgment of 
IN {;Cisttict COULS...~51.4.en ee 9317 
in justieves_courts ..2.scssaeee 9680 
Of 
action, effect on counterclaim as 
to limitations: 35 wma oa eee 9060 
appeal to district court, when.. 9760 
appeal to supreme court ....... 9747 
electol irs ccs a de ee eee 9748 
When it may be entered ........ 9317 
DISQUALIFICATION 
Affidavit, filing and effect ...... 8868 
Of 
judges, change of place of trial 
—See Actions ...,..... 9098, 9099 
judges from acting in probate 
matters; Swoent oe ee 10120 
judges, when and how effected. 8868 
FULOVS, iy cea dee cn ae 9344 
Witnesses” 23 wos a ein oe os tee 10535 
DISSOLUTION OF CORPORA- 
TIONS 
By district court 
appeals from judgment, how 
taken. +. itae PEs eens ase eee 9928 
application 
CONLERTE, OL denny amet 2 acereecolé. nema 
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DISSOLUTION OF CORPORA- 


TIONS (Continued) 
By district court (continued) 

application (continued) 

how signed and verified .... 9924 

notice and publication ...... 9925 
corporations, how dissolved.... 9922 
directors trustees of creditors... 9927 
hearing of application, how con- 


MEM ate Soins c/ervig e's are atte ace 9927 
BPIESOLVOG-..cccccscee occ 9922 
judgment of dissolution, when 

NEE ea SERS en en arate 9927 


judgment-roll, contents of .... 9928 
objections to application, when 


ae a's 8 acs pee A eA 9926 
Voluntary dissolution by act of 
directors 
directors to file statement, con- 
BRO ete gc 55 ya.0-s ois. oc sate 9930 
effect of filing statement...... 9931 
with reference to foreign cor- 
BUeveeeL DD Vecweee iO ipate x aie x07; 4,'0l'< 9932 


what corporations may dissolve 9929 


DISTRIBUTION OF ESTATE—See 


Probate Proceedings 


DISTRICT COURTS 


See Courts—See also District 
Judges 
Accommodations for, how pro- 
MEM rs elec kia oes wikis cas Sue's 8856 
Adjournment—See Adjournment 
MeoniaOn tOLjUTY -.....025+0. 9351 
Amendments to pleadings, when 
LL TE Osa IRS one Sa ar 9187 
Appeals to—See Appeals..... 9754— 9761 
Appellate jurisdiction, when .... 8830 
Applications to, renewal prohib- 
sh CL eee oa a 8877 


Change in place of holding, when 8854 
parties to appear at appointed 


MEMES rs sac d teins a s/o a3 le dss 8855 
Senos. ofivenue .....5...-- 9098— 9100 
Contempts before—See Contempts 
i ie I a eu a 8832 
Disqualification of judge, when 

IME Fela <?e clue <'s' 0 s°s os 8868 
Eminent domain, powers in...... 9943 
Ex parte matters, power to hear 

MUERIN OLS OE. 6s wes sso 8867 


Findings of fact and conclusions. 9367 
Guardianship proceedings, powers 


BEE staiils Se owes vo oats we sie ase 10463 
Instructions given as to what.... 10672 
how and when given .......... 9349 
Judges of other districts may hold, 
TREN Ris 3224 das ‘site als wa aes 8821, 8823 
Judicial districts 
OC ge ae SE ra 8812 
Humber. of judges i... 6. see 8813 
Jurisdiction 
(CIS ae wigs File Me ys oa SF a are 8828 
EINE LLBGODE OL no Gan blocs wise os 8829 
May dispense with security on ap- 
MOB), WHEN... sascisccesecens 9739 
Naturalization, powers ......... 8829 


Number of judges in each district 8813 
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DISTRICT COURTS (Continued) 


Original jurisdiction in what 

CASORE cars Be aration cis viaie sib. 4.4 wie 8829 
Powers, at chambers: 20... 00... 8867 
Powers respecting conduct of busi- 

BUGS oe ci Metre Oe etaveic a sic a/set ahs ws 8844 
Probate proceedings, powers at 

GLAM Hers sis sew eetaeeite wake <1- ss 10027 
Proceedings in English language. 8880 
ETOCESS. Ox Lelie Ol mi were tar ek es's <6 8831 
Question of law addressed to.... 10699 
Rules;*power to make % 6.8... 6% 8845 
RIALAT LG: o's erica acy seb tetas crcletsroMe 9.2 xs 8814 
Git Een iiien qo ae tle tema ey Sue 8857— 8859 
Settlement of bills of exception— 

See Exceptions '........ 9386— 9394 
Sheriff to provide rooms and ac- 

commodations, when ........ 8856 
Sittings private, when .......... 8848 
Stenographers, appointment and 

GULL GRaads acai g) 0 ClaSst steS2 hick 8928— 8930 
Terms in districts of more than 

OTL GeO OUIN Vip ere weckets a a hielo been 8827 
Terms of court, when and how 

CAMEL WNELO iste. pds oh wee 8826 


Transfer to from justice courts .. 9625 
Trial by, decision in writing .... 9366 
Trial jury—See Juries 
Vacancy not to affect proceed- 

MIR Mere ee siesta e diatale 6x ine dine} 8879 
Writs, power to issue ....... 8829, 8867 


DISTRICT JUDGES 


Contempts before—See Contempts 
Depositions, power to take, when 


Te cleo aka Wane civia ase 0 ave 10657, 10658 
Directed verdict, when .......... 9364 
Disqualification, when and how 

PIPOEGO Uc ee ce titer «Sie ule se ewe 8868 
Disqualified from acting in pro- 

bate matters, when ......... 10120 
Expense account, how audited and 

yA NES Rie: Caer gs Ale ae ney phe pS 8817 
Expenses 

when holding court in other 
COUNDIOS Si, Wis chi sah pisPicae” SOo4 
itemized statement, verifica- 

aT one: Si ab filha Pie Mee Bie Ae 8825 

when sitting out of district.... 8816 

audit of expense account .... 8817 
Governor may require to hold 

COULE WHGOTE iy ai. aare ete Thee 36 8823 
Holding court in other districts 

OU LCQUCAU ae ita deiol vince ve as te 8821 
New trial, duties on motion for.. 

Ia Ae SiN ee iy wine eos 9400— 9402 
Number in each district ........ 8813 
Powers 

as to conduct of proceedings... 8873 
ASCARI OTS 51.5 eo oP ste Aare 8867 
of judicial officers generally... 8873 
Gib Obs OUT te an wen 2 dere ol wie Ket 8872 
to 

SXtGng bine, WHOM ala, oa 9823 

issue and hear writs ........ 8867 

take acknowledgments ...... 8875 
Practice of law forbidden ...8869— 8871 

law partner forbidden ........ 8870 
PSI POULDUTOt a wood atn'c e alala clavate eu 8 8822 
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DISTRICT JUDGES (continued) 


Qualifications <) /0.4 san awe 8863 
Reapplication to, for refused or- 

Gers forbiddentss... e048 8877, 8878 
Reside where ...... Sip Hare Vale Wiehe he 8864 
alary OL Li. 4 te Pee Cae -. 8814 

restrictions on payment ....... 8815 
Terms of court in districts hav- 
ing more than one judge .... 8832 
Terms of office, commencement of 8818 
Trial of civil actions by judge pro 
tem “Aare. pis Sin eery ere 4 Uren 8822 
. acancies, how filled ........... 8820 
Writs, power to issue ...... 8829, 8867 
Years of office, how computed.... | 8819 
DISTRICTS 

Judicial, enumerated ........... 8812 
DIVORCE 

Confession of adultery does not 

justify. sae pete toe eee 10685 
Sitting in court private, when.... 8848 

DOCKETS 
Of judgments in district courts.. 

POM rd oe 9411, 9412 
Of justice courts—See Justice 

COUPER) Gatonietc wae aieeeloies 9703-— 9710 

DOCTORS—See Physicians 
DOCUMENTS 

See Writings 

HW DIOVe gis «cass gave ewinde yk eel DOS, 
DOMICILE—See Residence 
DOWER 

Action for recovery, when com- 

MONCOG Ys ys ve see eee ae ease 9015 
Assignment of dower out of es- 

tate—See Probate Proceed- 

ING rr ee ee ee ares 10158-10169 


Guardian may sell dower of in- 
sane married woman, when.. 10416 
Sale of interest on partition. .9567— 9568 


DRUGGISTS 
Exempt from jury duty /......... 


DYING DECLARATIONS 
May be given in evidence, when. 10531 


EARNINGS 
Judgment debtor exempt from ex- 
ecution when o.5 scon. neeee <e 9429 
EJECTMENT 
See Adverse Claims to Real Prop- 
OVby i bi)y nb vs eneiwlam fale 9489— 9500 
ELECTION 
Justicé of thé peace « . «sss Jce ec 8833 
Justices of the supreme court ... 8790 
Plaintiff required to elect between ~ 
arrest, injunction, or attach- 
ment, when .«...... vitheeleltete sin eole 
court to decide, when...... See aoe 


EMBEZZLEMENT 


trators fOr. saci Hie be AES) 10124 
EMINENT DOMAIN 
Act to abrogate certain statutes. 9956 
Actions, how commenced .......- 9939 
Appeal from assessments of com- 
missioners 
procedure ons J. i... se eee eens 9947 
when and how taken ......... 9947 
Appeal by plaintiff ..........0.- 9952 
Appeals 
to supreme court .......6.-4.s 9937 
SERY' ON 5c. we acess sateen 9937, 9952 
trial by jury sssee eee 9947— 9952 
Assessment of value of land .... 9944 
Bond on appeals. o-5 ee hee 9952 
Bond to build fences and cattle- 
guards, when executed ...... 9949 
Commissioners 
appointment and oath ........ 9944 
meetings i.) ios se pene a ween 9944 
to ascertain what ......0...% 9944 
Compensation for damages, date 
and measure of .........e- . 9945 
Complaint, contents of ......... . - 9940 
Copy of final order filed, where.. 9951 
Costs, allowance and apportion- 
MONG! Sti sis & Siais we dtc ote atre te 9953 
Damages 
payment or deposit of bond.... 9949 
to be reassessed on appeal .... 9947 
to whom'paid). ..5.5 esonee ee 9950 
Defective title, procedure to cure 9948 
Defendant to have execution for 
GAMAZER 0). ic n'e os he \e wiale tie 9950 
Defined: uae ce eee 9933 
Estates in land which may be ac- 
quired. byo0 44. * sia ie ee 9935 
Facts necessary to be found be- 
fore condemnation ......... 9937 
Fences and cattle-guards, plaintiff 
MAY DULG acre be loee ys eee 9949 
Final order of condemnation, con- 
tents and, filing?) .'sievm eaeire 9951 
Franchises subject to ........... 9936 
Interest on damages .........+. - 9945 
Jurisdiction of district court .... 9939 
Jury, power in assessing damages. 9952 
New proceedings to cure title, 
WB janes a, 0s jah cas tovetn itor 9948 
Payment of damages 
how and wher wicie,sty on csea eae 9949 
to; whom *matec:,.<.i....noaeeeeee 9950. 
Power of court to appoint commis- 
ALON EIS is viclew seis ai lees 9943 
Private property, classes enumer- 
BEG EN vin hs. catenin ih eeMay, eels aki Mana 9936 - 
Private roads, how opened ...... 9955 
OXCONCIGM es ie ciste isis « ntatacseres oun ae 9956 
temporary logging roads ..... . 9957 
Proceedings if payment fails .... 9950 
Procedure to put plaintiff in pos- 
SOBSLON ins di Ha wine ole a tw aiemeatuiae * 9952 
Public uses authorizing exercise.. 9934 
Report of commissioners ........ 993€ 
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Arrest of public officers for. .9194, 9652 
Removal of executors or adminis- 
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EMINENT DOMAIN (Continued) 


Rules of practice applicable ..... 
State may survey and locate land, 

MEIN Geisha aca akc PRET R 9938 
Summons, contents, issuance and 

BIE ).50>% Foo need aoe 9941 
Survey and location, right to 

Rd ss, x ns aa tetera eal So kine 9938 
Temporary logging roads 

damages to be paid, when ..... 9958 
party for which taken ........ 9957 
Pomenclndé what. os... cee cicens 9957 
Title vests in plaintiff, when..... 9951 
Who may defend actions ........ 9942 
Who may survey and locate land. 9938 
ENGINEERS 
MEEK Boren 3s eck ee Re hc eects 6 9428 
ENGLISH 
Court proceedings to be in ...... 8880 
ENTRY 
Entries as evidence—See Evi- 

dence 
Puweminent domain ............. 9935 
Of causes by clerk on calendar of 

MONE OLUGT OL cos. sic laie o-coue 5 9330 
On real estate, when deemed valid 9017 

EQUALIZATION, STATE BOARD 

OF 
Inheritance Tax, powers and du- 

ties concerning—See Inherit- 

RE OX oreo oe oie, ties «++ -10377-10400 

EQUITY ACTIONS 
Extent of review by supreme 
oe sister hein is 36 aes. 8805 
New trial, when granted in...... 9396 
ERRORS 
In pleadings to be disregarded, 
ES te cai tes yor ce» «> ete  9LD1 
ESCAPES 
emitations of actions .i.. «+... 9031 
When sheriff liable for .......... 9216 
ESCHEATED ESTATES 
Attorney-general to file informa- 
TE Rat aX <3 ye e's 9959 
procedure thereon ............ 9959 
Claims against, how asserted .... 9962 
Estates settled by public admin- 

istrator, how disposed ...... 10001 
Issues of fact, how tried ........ 9961 
Judgment, how rendered ........ 9961 
Manner of commencing proceed- 

BUH rete tiv ClO eis.) 5 Sie e ou» 9959 
Order of sale, procedure ........ 9961 
Proceedings by persons claiming. 9962 
Praperty, low sold\ i.e F..256' 9961 
Receiver for rents and profits, ap- 

pointed, when. 07.0.3 ss ove. 9960 
Who may appear and defend .... 9961 


ESTATES FOR LIFE 
PePIRAD ATION OL ...0 + we cases 0 a warUaro 
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9954 


CIVIL PROCEDURE, 


ESTATES IN EXPECTANCY 
Settlement for inheritance tax on 10396 


ESTATES OF DECEDENTS 


For law relating to the adminis- 
tration of estates, including 
proof and contest of wills, see 
Probate Proceedings 

Taxes—See Inheritance Tax. 10377-10400 


ESTOPPEL 
By JUCZMONE | ee dae see vie) 10558, 10559 
Conclusive presumptions ........ 10605 
DUTALLES,; WHOM: 6 hoc ooo) nie ole sale 10562 
EVIDENCE 


Accounts, contents, how proved.. 10516 


Acts, executive and legislative, 
NOWy PFOVOU cms su se oe wer eiei nis 10568 
Affidavits 
admissible in probate proceed- 
AMES, WEIL oan, 8 Cate la tolionee Sot 10082 
before whom taken 
in FOREIGN COUNTTY......0se~. 10641 
IDAGHIS SEALE V2. stein el. & Ze cis a 10639 
PECADO CUED OBLALGI Es oo ote whet oka 10640 
elerk to certify signature of 
AUS G;- WOT. Sa. Sete bre! yee 10642 
CGI GA We e cteerrs sce. eee eiare) o's els 10632 
OPC PUCCAassOR eye. algnen ese iam 10637 
filing evidence of publication 10638 
WW IPETE URDCUE%, vile clkreid etc eels sae as 10636 
VILE TG PALULEY tae ape wae Sas 10638 
Affirmative allegations to be 
PUOV OU sie es ois ee ahiie ats t's eal 10530 
Agreements in writing, other 
proof, when admissible ..... 10517 
Agreements not in writing, valid 
Ray EEA tere et Ae Tic eels votes ose ohal ag See 10613 
Alteration of writing, how and by 
whom explained 2.26650 220 10617 
Books 
containing laws admissible as 
PVICENCO Meret ian fa fier stars 10550 
entries in, when prima facie 
BWANONEG Vu due ve sw pels hes 10570 
NO WHEAT SOVIGENGGi) cos curiéels watese s 10584 
Burden of proof on whom ....... 10616 
Certificate 
as to copy of writings, contents 
pera et A iS 10573, 10574 


of purchase as evidence of title 10575 
Certified copies public records as 


VA Olloer eee We cat's oie a> sunt «wae LOSS 
Character evidence, when admis- 
BUEN ate ete eth Soya tb atsie & wieder 10670 
Commnisnereputs tion |. c2)ecins lew se 10513 
evidence of, may be given ..... 10531 
what admissible as evidence of. 10513 
Conclusive evidence defined ..... 10502 


Conclusive or unanswerable, when 10615 
Confession of adultery does not 
Justify: divorce. ..o.:." Hipheys ate 
Construction of instruments 
circumstances to be considered. 10521 


EV COT AU foe ten ete et ie ace 2° 10519 
of two constructions, which pre- 
OST ONeS cute Go aun eg Gad Oh .eh6-n 10525 
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Construction of instruments (con- 

tinued) 
persons skilled may testify to 
decipher characters 
terms of writing, how construed 
writings, how construed 
written words control in print- 
ed form 


Construction of language or writ- 
ing, how interpreted 
Construction of statutes and in- 
struments 
duty to judge 
in favor of natural right 
Construction of statutes 
intent of legislature to prevail. 
particular provisions to control 
general 
Contents of writing, how proved. 
Conveyances, certified copies as 


eeoere @ eee 


eecerervreee eee ee eee 


eeoerereeeee ee ee eee eee 


SVidenCal ive. sae ee ee 
Conviction of felony may be 
BROWN +. oss 1 a aeth mes 10668, 


Corroborative evidence defined... 
Court may forbid further evi- 
dence, when 
Credibility of witnesses 
Cross-examination 
as to what 
defined 
Cumulative evidence defined .... 
Decedents’ declarations 


oeereere ee ee ee eee 


eset eeee eevee ere eee eee eee 


against interest=\ <0) vias esse 
when admissible as evidence of 
common reputation ......... 
Declarations 
admissible as res gestae, when. 
Ee a eee nr ehee eielce 10511, 
against. IMteTredte a... bee a ete’ 
another party not to affect 
TIPH tS, WHOM Pte spe eect ek 
decedent as evidence against 
successor in interest ........ 
decedent on questions of pedi- 
QTEG Us 85 oa o cies tie eee 
of another, effect on rights of 
PALLY S. oN eer lw ae 
predecessor in title, when evi- 
CONGO rss Seite shoal eee Oe 
when part given, all admissible 
Defined i ose erties steer rene 
Definition of law of evidence .... 
Definitions 
Aifldavity Vcw skeet sti nee 
CONGINSIVO: Ye ue slapetystn esha ea eres 


conclusive presumptions 


disputable presumptions. .10604, 


corroborative 
cumulative 
Cepositi0n witesee se series re 
direct 
evidence 
indirect 

indispensable 
inference 
judicial notice 
judicial record 


oeoeoevoveee ee eee ee & 


eee eee ee eee eee e ee eee 
6b 0 6 6 0 6 © 68010 Bebe 0 ale, 6 6 
eee se coe sees veees 
ee 
coco eee eso ee ees 


10524 
10522 
10526 


10519 
10527 


10520 


10520 
10516 


10674 
10504 


10531 
10514 


10509 
10514 
10513 

509 


10510 
10515 


10488 
10490 


10606 


EVIDENCE (Continued) 


Definitions (continued) 
law of evidence 
leading: question: <.-75 toy sates Sed tas 
oral: examination. 3 .).iv). ses ak 
partial 
PTOSUM PION A. 4 thao ele ats 
prima facie 
primary 
proof 
public and private statutes ... 
satisfactory 
seal 
secondary 
subpoena 
subscribing witness 
unwritten law 
witness 
writings 
written laws 

Degree of proof required 

Degrees of evidence,..4......0.. 

Demonstration of absolute cer- 

tainty not required 

Depositions 
by. whomtsed: 3 4 seas deans 
commission to authorize, what. 
defined 
excluded, when 
hoy. taken; ove.) ts... g0bne see 
in state, notice of 
interrogatories, submitted or 

WALVOQU © 5's 13, <'as wegen. te ee 
manner of taking, and trans- 
mission 


oeeoeeeseeeeeeeeeeeee ee © @ e 


oeeereeeev eve eee 8 @ 


eceveeeee ee ee ere eee 


eoeee ee e8 
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10548 
10500 


10533 
10546 


10650 
10648 
10633 


10652 


- of person under arrest... .10628-10630 


once taken may be read at any 
time 
read in case of death 
Yead.-on “trial. 7..., eee 


procedure for taking before 
judge in state no notice... 
manner of taking and trans- 
Mission. oy, We ee 


taken in this state for use in 
other states 026. 3h ie eee ee 
how, if no commission ...... 
how to procure on commission 
taking and transmission of 
testimony a ccm te ee ee 


trial, when postponed for non- 

TULTL Ks ciate slate ten b cee eee 

when excluded 

when used 
witness 

in state, when taken ........ 

out of state, when on com- 

sion 

out of state, when taken .... 

Direct evidence defined 


o.6.\6 « 8 26 


oeeereerereeeeeeee 


Cr ee ey 


Documents, how proved ........ 
Effect of judgments on final order 
of court 
Effect on other judicial orders ... 
disputable presumptions, when 
created 


@ "a" 0 Jas 0 6.40% be fe SES Je; te 
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Entire transaction admissible 

muen part proved 5... .....- 10515 
Entries 

by officers or boards prima facie 

BIC ag sie dicta awe «s 10576 

in official books prima facie evi- 

(AS arr ae ea 10570 

of decedents, when admissible. 10594 
Evidence of good character not 

admissible in civil actions... 10670 

Mnenmeadmissible .........:... 10670 
Examination—See Examination.. 

BEET 6 85S in saofe hk a 8s 10659-10671 
Executive acts, how proved ..... 10568 
Expert testimony, when ........ 10524 
SGneMOW POV. . 2... 005. 10505 
Facts which may be proved on 

Pee ict an v's» 6 2 0' 0,8! elo 10531 

acts constituting res gestae ... 10531 
acts of conspirators in certain 

DN Roots 34. oi = #4, 9, Bronte 10531 

acts of deceased persons in cer- 

BPO RAON Sok ccd w cage waeieee 10531 

acts of prisoners or agents in 

VE a 10531 

acts or declargtions of party as 

Seadence against .......'.... 10531 

common reputation respecting 

BRUNT CLE 6 2.5 520 in sev oie she 10531 

contents of a writing when oral 

evidence admissible ........ 10531 

entries in family bibles or books 

as evidence of pedigree...... 10531 

facts from which facts in issue 

MERE LGBUING. <5 606k ve cics es 10531 

facts showing credibility of 

Eh ge oe 10531 

monuments and inscriptions as 
evidence of common reputa- 

ee ae 0531 

opinion of certain skilled wit- 

ME eres Pas atc ole eek dsi se 10531 

opinion of subscribing witnesses 

to writing relative to sanity 

MEO Biles oie ot cle dea Shs 10531 

precise fact in dispute ........ 10531 
testimony of witnesses in cer- 

feamstormer actions ......... 10531 

MGs occ shod nV ca sivie 6 ae ene 10531 
Felony, conviction of, may be 
os ci seas « oss vole wis ous 10668 
Foreign ; 
judgment, effect as evidence... 10565 
laws, how evidenced ..... 10551, 10552 
records, copy of, as evidence.. 10557 
Given in justice courts in what 

SOME aids De Vig o\E ae a! sgee’s 9625 
BPM ST LOTOIAG ON | oy 6 acs oes 00 «i 10506 
Husband and wife, when wit- 

ness for or against each other 10536 

* Impeachment of witness, when 
LRP OW icc fn css 6 xis wae 0:8 10666-10669 
Indirect evidence 
REID x (aid om ose conc t Siete won ce <8 10497 
 SLDES RRA gees IE A aeaies ak Baot ae 10600 
Indispensable evidence ......... 10607 
ol Sonn arene 10501 


EVIDENCE (Continued) 


Inference 
CTE RCO ME Shoei a A Se) eer ea a 
on what founded 

Inspection of writings shown to 

WILNGSS Sa. ele eae tees es 

Instructions as to weight of... .. 

Instruments—See subtitle writ- 

ings 

Intent of legislature to govern 

SUALH GES i co Sacle ala cee eoedes i 

Interpreter, when used and how 

summoned 


Judge or jury may be witness, ° 


NVALUE cee efe tanta Rote vor al cio 
Judgments, conclusiveness of ... 
justices, in other states, 
proved 


Bee pean cies 10571, 10572 


of foreign countries, effect of. . 10565 
other judicial orders, effect of.. 10559 
what deemed adjudged in for- 

Meru dsmente..c +. se a'r ts 10561 
Judicial notice, of what facts 

PRICOT Mei cia at, apets stale. svc ais ant 10532 
Judicial records 

Pc TEIUG Clee tr or ate andi gteta 2-09 iter a « 10554 
how authenticated ...... 10555, 10556 
HOW UN POCAChed wiitescce< dees 10566 
of sister states, effect as evi- 

REALG OM Aout cts cea she lh als te le eos x 10563 
Jury are judges of effect of evi- 

BTEC Setar dat cso ests Sustetnncs ol ete 10672 

court to instruct on what points 10672 
Justices’ judgments in other 

states, how proved ......... 10571 

certificate to be attached, con- 

DOTS OO Oot te Calas eo) dec 4,00 a 2d 10572 
Ringsior evidence; pia eee oi ees 10492 
Language of writing, how con- 

SULCUS sen eye eels sie S ct ea bres 10518 
ayo wthonmed fs sea. «c's ne assole 10490 
Law reports as evidence ........ 10552 
Leading questions defined ....... 10663 
Malicious intent, when presumed. 10605 
Maps, how far evidence ........ 10584 
Material allegations, only to be 

PTO VOUL ws ledsele ict ook bee's & 10528 
Material objects, admissibility as 

GNICONCC IA vette s Wc se ob dee 10599 
May be taken during postpone- 

TOI Gp WR Otin aie t eiet dla Sete es 9332 
LDN ICI, teste he ee een stk Note Os 10531 
Moral certainty only required in. 10491 
Must be relevant to question in 

le PUL Gee htr tnsteorter so Peed 10529 

collateral inquiry, when permit- 

TIVE AAA ceteris haha wee | abide i Ia ad 10529 
Must correspond with substance 

DP RLLGOALLOTIAs fos « Bese: seers 10529 
Negative allegations, when neces- 

Ly eel LOWE tha piss) Son eee 10530 
New trial, grounds for—See New 

Trial 
Notice in writing, how construed. 10526 
Offer in writing, when equivalent 

POMPE VION GTS oo 5 wat on «clas ths 10680 
Offer ot compromise 

ACS ART 6 Salt A i Piabgice Pa 10684 
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Offer of compromise (continued) 

in justice courts 
Official documents, how proved... 
Of publication 


how Made. Wi wetesit ote me es eials 
where filed <.itaason pacman 
One witness sufficient to prove 
PE LOGE. cK ee ees ce nielee smimess 
Opinions admissible, when ...... 
Oral examination defined ....... 
Oral testimony not to vary writ- 
ING “so vive se so aoikty Ooined 


Order of introduction at trial.... 
Order of proof, how regulated.... 
Original records admissible, when 
Parol evidence 
admissible to explain writing, 
when 
laws of other states to prove, 
when 
particular significance of words 
usage to explain contract, when 


Partial evidence defined 
Part of transaction proved, whole 
admissible 
Parties, when deemed the same.. 
Party producing witness may im- 
DEBCH  LWHONT ss aeons aetna 
Pedigree, declarations of deced- 
ent’s, admissible 
Perpetuation of testimony 
application for order, contents 
OLs).4, sista nists sighs sate Coed ie 
appointee authorized to take.. 
depositions effective as oral tes- 
timony 
depositions prima facie evidence 
evidence, how perpetuated .... 
evidence may be produced, when 
manner of taking 
notice of settlement of inter- 
rogatories 
sealing and filing depositions. . 
Personal knowledge 
Presumption 
dein eds cigs sao ccs wags sole eee 
how controverted 
jury to find what 
Presumptions 
which are conclusive 
which are disputable 
Prima facie evidence 
between parties, when 


coeoetee eee eee eee eee eee 


eeeereeevreeee eee ee eevee 


er eee eee 
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oseeeee eevee 
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subtitle 


Primary evidence defined 

Private writings — See 
writings 

Privileged communications by 

attorneys, clergymen, husband 

and wife, physicians and sur- 
geons, priests, public officers. 

Proceedings against one party not 


to affect another sissies es 
Production, by whom ......10616, 
Proof, deunition OV. po. vena 
Proof, what facts may be proved 
OD? trial se costes es Seve ace ete 


9687 
10568 


10552 
10522 
10531 


10499 


10515 
10560 


10666 
10513 


10687 
10688 


10692 
10690 
10686 
10691 
10689 


10689 
10689 


10506 


10602 
10604 
10604 


10605 
10606 


10512 
10498 
10494 


10536 


10509 
10617 
10489 
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Provisions of code applicable to 
trials before referee and other 
officers". cui. tsa see eee 

Publie records of private writ- 
ings, how proved 

Rebuttal, when allowed ......... 

Recitals in statutes, how far evi- 
dence 

Record of court of admiralty, 
effect as evidence 

Re-examination, when permitted. 

Refreshing memory of witness, 
when 

Relevancy 


eerereere eee ee © ee we ee we ww © 


eecetevreeeeeevre ere eee eeeeee 


cece ee wre eee ee ee ee we eee 


10700 


10569 
9349 


10553 


10564 
10667 


10664. 
10529 


Representation as to credit of . 


third persons, writing neces- 
Bary co /0 hints nner eR abe eee 


Res_ gestae 
declarations admissible as, when 
what constitutes 


of 1nd to thsi ee eee 


Satisfactory evidence defined ... 
Secondary evidence defined 
Skilled persons may decipher 
characters! o72s.5 Dos Sate 
Statute of ‘frauds :........ 
Statutes and instruments 
how construed 
recitals in, how far evidence .. 
Stenographer’s report as evidence 
Subpoenas 
definition (24 hvcs eee eee 
disobedience 
forfeiture to aggrieved party 
how punished 
how issued 
howe served. fo. y 8.2. See 
service when witness concealed 
Terms of writing, how construed. 
Testimony .... 
how: takeny 2.0. cles ne ee 
subject to cross-examination... 
to be in presence of persons af- 
LOCKE “ivi wo Aneta ee 


Third persons, evidence relative 
to. objections .of, .2%.),anaen 
Transfer of real property must be 
in writing, when 
OXCOPLIONG nag a amis ca ee 
Treason, how proved .......... sa 
Unwritten law defined .......... 
Unwritten laws of other states, 
oral testimony ys. su sss ee 
Warrant for witnesses 
CONTENTS OT Was wens eae ee +e 
when issued 


What 
admissible in questions relating 
to“third persons #4. 92. nae ee 
deemed adjudged in former 
judgments 70. >. 2k. seseaee acs 
jurisdiction sufficient to sup- 
porterecorde a Ratiactne 


When parties are deemed to be 
the same 


eeerereeee eee 


10614 


10511 
10511 


10683 


10500 
10500 


10524 


10613, 10614 
10519, 10520 


10553 
8983 


10618 


10625 
10624 
10619 
10621 
10621 
10522 
10631 
10631 
10531 


10507 


10512 


10611 
10612 
10608 
10549 


10552 


10627 
10626 
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EVIDENCE (Continued) 
Where sureties are bound princi- 


Witnesses (continued) 


Pareles: likewise. 0. 6 ied he 10562 testimony confined to personal 
Whole transaction admissible, RUOWIENTO Set nettle owes: 10506 
MS foe fe nae Oe a wll es tee os 10515 to be heard on oath or affirma- 
Wills CLONE Ries CATE OR Nat Otte) tune ed 10507 
revoked. how 10610 when compelled to attend court 10622 
I aR AD oe Pa ee galas ‘s 
secondary evidence of contents. 10609 PAG CANDO, DOP Ds Sean ts EN B0539 
to be in writing et Wee: ae a 10609 who may De saree ees 10536, 10537 
Witnesses Writings 


affidavit to be made on arrest. 10678 


alteration, how and by whom 
GAOIAINOGA sheets ae eee eos 10617 


RPIMENVILOTL 4 |, Scie wicts @ hiske oh a) 09 & 10626 t] : F| : f , 
arrest void, if made, when..... 10677 BEACH UCATEU RCO UIGaT OP eWc tics es 
capacity of ? 10534 law admissible as evidence .. 10551 
children cannot be, when ..... 10535 books containing laws, when ad- 
Mecealed witness 3 10621 missible as evidence titeeeee 10550 
confidential relations prohibit books, maps, ete., as evidence.. 10584 
testimony, when 10536 called for and inspected may be 
Hap 1 a ee > : d. 
court to discharge from arrest, withheld .2.-45. ..00.-5.00%% 10587 
heres 10679 certificate of purchase or loca- 
credibility o_o ele eile 10508-10534 tion of land prima facie evi- 
damages for arrest oe best 10677 BERET OS (Ort Ora 7 en 10575 
ee 10533 ROweOVerCOmleey rss sates eke 10575 
disobedience to subpoena.10624—10627 certified copies .of records as 
evidence of good charecter, when 10670 evidence 5 COTO Bae Chee ages 10598 
emma TWHEN'.. oe eee ee 10660 comparison when over thirty _ 
exempt from arrest when at- years old earotohletets, ahs sat ciscaate 10593 
tending in response to sub- construction 
TE fy elo islis'e <a>) siti wie eae 10676 circumstances under which 
_ a NEE taht ete tint eke abe’ sce os 10521 
ee ncn daicon ae rai ae Se ae of natural right.... 10527 
may refresh memory, when.... 10664 Rati to “pisce” where ‘exe- 10518 
memoranda to be produced... 10664 it onde Core 1 printed 1052 
Pat written words control printed 10523 
answer contents, OW sDIOveds)s ove « 10516 
as to fact of conviction of copies ! 
Baron yeree ks ia se. 10674 when deemed genuine in _ 
legal and pertinent ques- JUS WeGG) COULTS CE sac ste aft avs whe 9650 
OILY ea Slag lee eee 10674 When competent to prove 
oS Tha rc ee See 10673 PD IUGERLGS Rees tiers moely y tin't 43 ah 10585 
attend when eitved with sub- entries in 
OS De SAI SMe I Aa deere 10673 books excluded, when ...... 9771 
remain until testimony closed 10673 official books as prima facie 
need not give answer, when.... 10674 evidence ............ oo 10570 
not compelled to attend, when. 10622 ordinary course of business. 10594 
hos oinle ss 8 tastes vlow « 10694-10697 performance of duty specially 
officer not liable for arrest, SEGRE P IAT SLA Je Aged eat ei dia 10594 
occludin tp bc ate pike, aco ooulece 10678 entries made by officers or 
one sufficient to prove fact.... 10505 boards prima facie evidence.. 10576 
out of state, when taken...... 10645 evidence of execution not neces- 
person present compelled to BAU Yer laVy WOU ee thas > Ula e woatces 10590 
SMEG Sas) oy ood cal k'y,e 6% 2 o's 10623 foreign records, proof on intro- 
persons capable of perception HUSTON OLECOPY 4 ica% owe mie dle 10557 
and communication may be.. 10534 handwriting 
presumed to speak the truth.. 10508 evidence by comparison... 
EL IOM NOW TOOUTTOG «5.6 LOB0B Reinke ieee ev ble e eet es 10592, 10593 
jury exclusive judges of cred- GX PCEGSRON oo. gjsrkie) a o'h\0 10524, 10531 
MIE cig test Fe my 'vis a aie. h/3'e > 10508 HOW PTOW GG sc.) co. vic oto w cutee 10591 
production when in prison..... 10628 DOWN LOW OO stat 05. ka alas Gide ale ats 10588 
examination by deposition, by other evidence, when .... 10589 
PAUCITY Wists! wie a aces 9 sTely Ania he's « 10630 in custody of adverse party, 
on whose motion .......... 10629 notice to produce Mw astoas 10586 
recalling and re-examining when inspection and copies, right to 
Pormiitten; 5g daw wish vee os 10667 et ee eae psy pe eat eae we Brights 1 10542 
right of protection on examina- inspection of opposite party 
POU SY... cs fate ant a eae ate o 10675 when shown to witness.... 10671 


subscribing defined. ......... 10583 


must be read to jury, when.. 10671 


INDEX TO CODE OF CIVIL PROCEDURE. 


EVIDENCE (Continued) 


Writings (continued) 
judicial record 


defined ”'; 3) cee ae Gt ee eee 10554 
of foreign countries, how 
DIOVEWLS yo. wee ie eee ee 10556 
of state or United States, how 
PIOVed © vs eae eee cee 10555 
kinds of) writings 4 fs es ss 10539 
language, how inierpreted ig: 10518 
laws, either written or unwrit- 

$60.2 Sok a eee ke 10545 
loss, proof of, must be made... 10585 
lost writings, contents, how 

PIO VOUy ach to nae 10516 
of decedents, when admissible 

iN Certain Caseds. .t.c cee 10594 
official certificates 

bys whomeniades 5 . Nice. ~v«. LOTS 

Contents Ofi.< knee eee ee 10573 

provisions apply to public 

writings of United States 
Or territoriGa) . ic iwiasie ke 10574 
oral testimony of witnesses, 

When “admissinlec. =... cre ee 10552 
organic law defined ........... 10546 
original must be proved or ac- 

counted for. 23.03 eee ee 10585 

- other evidence of laws of other 

BUATOBS pit. baci Wiaintm to ars Wine ae 10552 
other evidence to vary terms 

when admissible ........... 10517 
other official documents, how 

DIOVOU™, sa. a:ps's' Ronis Sel 10568 
principal and surety bound by 

TOCOT GT fe sive io cet tis ete eae 10562 
private statutes defined ....... 10541 
private writings 

Classified Js: ¢ is'Fs tier bearer 10577 

defined oss ee Se eee pec oes 10541 


how acknowledged and proved 10596 


public officers to give copies... 10543 
public records 


of Mhowiprovedsit-. we seu eee 10569 
of private writings, how 
Proves. ian see eR ee 10569 
not to be removed from office 10597 
public statutes defined ....... 10548 
public writings 
classification *0t Na. «askew ee 10544 
etined 27% cacerse eee le ieee 10540 
recitals in statutes, when con- 
clustviewe.: s2c.2.708. gee Ree eee 10553 
record of another state, effect 
OLE A it etiswet Walkie e aak 10563 
conveyances of estates ..... 10280 
vourt: of padmipaliv none a vatee 10564 


repeated entries in course of 


busines deemed originals.... 10595 
right 
of citizens to inspect and copy 
public . writings 3) ckwon es 10542 
OL ANSPROLIDN IA kee ie kee ee 10542 
to: tak6 COPY As.8) as cise Siew sien 10542 
seal 
compromise of debt without 10582 
definedicay. ais cite sta cereeerate ele 10578 
effect Obits §ask Gee 10580 


EVIDENCE (Continued) 


Writings (continued) 
seal (continued) 


how. MAU tsa we eas eas be dee 
subscribing witness defined ... 10583 
terms, how construed ....... . 10522 
unwritten law defined ........ 10549 
when evidence of execution not 
NLECOSSALY. 2 sca =p aisiele ee eee 10590 
written law, rule contained.... 10547 
written laws defined ......... 10546 
written words control printed. 10523 
Written agreement presumed to 
contain entire contract ..... 10517 
OXCEPTIONS h'n'p e's a's iat alee ne 10517 
EXAMINATION - 
Court*may control, 22.4. «5a 10661 
Cross, 8€0pe@- Of: .. wis ssn cee 10665 
Direct and cross defined ........ 10662 
Exclusion of witnesses, when 
Sie iohale re tats be in hk chee eis 8848, 10660 
Good character of witness....... 10670 
Leading. questiony<, .\. 45... 050 aa 10663 
Oral, ‘defined p2i...c 0.5 2 ieee 10634 
Order of PYOOL "24k as eee 10659 
Production of further evidence, 
when-forbidden <u. <a ee 10661. 


Re-examination, when permissible 10659 
Refreshing memory of witness... 10664 


EXAMINERS, STATE BOARD OF 


Audit claims expenses district 


JUSS oo. Fs «ea ye oe eee 8817 
EXCEPTIONS 
After judgment, how settled.... 9391 
Amendments, how prepared...... 9390 
Application to supreme court to 
approve, when “.s....csessee 9392 
Bill of exceptions 
amendments ois . fcc. eee 9390 


evidence when set out verbatim 9390 
how 


PIePared & stiey «bil eee nee 9390 
Settled <n cine .Ae.s tance 9390 
signed and filed <\° ssa. sume 9389 
judge to-sign and’ file. ::.....% 9390 
may. contain “what. .2... wre 9394 
must contain matters affecting 
substantial tights ..., s.0e oe 9394 
notice to adverse party....... 9390 
procedure when judge ceases to 
hold. offide? ... 2. $i23 yee 9393 
proposed amendments ........ 9390 
redundant matter stricken .... 9390 
settled, NOW) sie sn. oe ent renee 9390 
stated in narrative form...... 9390 
time for preparation ........% 93907 
to contain all material rulings.. 9394 
Doefihed, sitio 2s oe eee ee 9386 
Hither party entitled to settle- 
MONG? F455 baie eae i 9394 
For defective findings 
fling <andisérvice ys aces oe «| Se 
HO WiMades en cies ce Meese eee 9370 
Formal, when not required in civil 
CABOD IS -.t iis wei s she leche ene Ree 9387 
How, stated ’..ccese iene ne 9388 
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EXCEPTIONS (Continued) 


Need not be noted, when........ 9387 
EEN Ci ai.s idly Te Rceslask o: ewistore ka 9387 
Objections to be stated ......... 9388 
Pending motion for new trial, 
need not be prepared........ 9390 
ao and service ©. as... 9390 
) 


errors in instructions, when 
necessary for reversal or new 


RAR ry is tere stats leeele ss olois tip a s,< 9349 
finding of referees ............ 9385 
rece TOCOSSATY .. 62. 0s be ees 9369 

What deemed excepted to ...... 9387 

OT A 9386 
EXCESSIVE DAMAGES 

Ground ‘for new trial .......... 9397 
EXCLUSION 

Of persons from court in civil 

actions, when .......:.. 8848, 10660 

EXCUSABLE NEGLIGENCE 

isrouma tor new trial ...:...... » 9397 

Spm detault fOr os... ces ces 9187 
EXECUTION 

Of instrument defined ...... acs OOS. 
EXECUTIONS 

After death, how enforced...... 9422 


After six years, how enforced.... 9421 
Against 
Hoa.s, Now issued, ..:...0..5.. 9614 
estate of decedents, issues when 10186 
executor on claim against estate 10185 
partnership property, how levied 9425 
Arrest until payment, when ..... 9417 
Certificate of sale, when given.. 9441 
Clerk may have for costs, when. 9812 


eee to record, what......<.... 9419 
Mee OL CWIIL. . 2 oe 2s weet oes 9417 
Contribution, how and when com- 
0) OWL a errr ee 9451 
Pemimrnow claimed ©..........+.: 9805 
in probate proceedings ....... 10372 
Death, execution after .......... 9422 
Mearections to sheriff ...........+ 9417 


Enumeration of property subject to 9424 
Excess proceeds, how disposed of 9431 


Execution after six years, how.. 9421 
Execution book, contents of..... 9419 
Execution of writ, how .......% 9431 
Meeemprions from .......... 9427— 9430 
unmarried person, when entitled 
BOC Gaur See's pact a ue sui g as 9427 
For cost, clerk or sheriff may 
MO WON My wa kn oes Sato a a 
For enforcement justice’s judg- 
ment, when issued ......... 9693 
IEE Sas St. ol Fre 2 whe xe 0 en 8 9417 
From justice courts—See Justice 
BICEP LE” Pe Pies Ba: Weng a was 9693— 9697 
Garnishment law applies to public 
POLE nue wh atinitins otcer sm wie 9452 
Gold-dust, how returned ........ 9424 
Homestead, how exempt from... 9430 
How and when issued ............ 9423 


Berean TUY GRU tay > cat ahuwe ew dae ko 9420 


EXECUTIONS (Continued) 


EA eSNG LPs eet an a te) aie) t' e's 2 ee 9423. 
Haw lovaady nares aoe Peete aras oct 9417 
Tre eiiitietits COMA so. oe ea 00 9950: 
FTES TAT ANTE cot oe ieee re os 9858. 
Judgment debtor 

earnings, when exempt ....... 9429 


may indicate property to satisfy 9431 
Judgments for sale of property, 
hows niorced Mca. eer s 51> dy 20 
Justice Court—See Justice Courts 
See age wine Cae re es 9693-— 9697 
Levy on property of public officers 9452 
Liens for wages, how asserted... 8354 


May issue 
after discharge from prison... 9884 
VEELCIEN UA ie cond ation a ic ope ane ar 9416. 


Money judgments, how enforced.. 9420 
Mortgaged personal property, how 


CAR OTge el ott ieeeta tos tet a6. «ahs 9425 

Notice of sale of property 
BOWE Oty oni ose dh ah dane ae cies 9432 
liability of sheriff for unauthor- 

TAME OLE Catetek. Pieccteae of iy ie! sete 9433. 
Officers’ liability, how limited... 9438 
Of instrument defined .......... 10581 
Of order for payment of money... 9777 
On deficiency judgment ........ 9467 
Draer ol levy cases 2h ered at 9417 
Partnership interests, execution 

PUMINGhE IR wee aires « st ae 9425. 
Penalty for selling property with- 

GUTH ROTLOCE Is ctacta west a)2 bra ahoe 9433. 


Person paying more than share 
may compel contribution .... 9451 
Personal property 
capable of manual delivery, cer- 


LIN CALAIS tse eh tea ey «buts an 9439 
not capable of manual delivery, 
COLEIMRGStG: Hoa ler x ase eee yo 9440: 
Postponement of sale, when..... 9435. 
Proceedings if title to real prop- 
GXL Vu bGils wee weicran ais she oe bets 9450 
Proceedings supplemental to exe- 
eution 
arrest of judgment debtor, when 9455. 
Datlemay Wo! OTVeNe sc. oie. os 9455. 
citation to judgment debtor, 
WH GUIR SSI GUL Pater toa es ata a cet oi 9457 
debtor of judgment debtor 
GXAGMINAGIGIY Olds. chs 4 wie Se 9457 
DAYs Pay Oregon oc... . he ot 9456 
debtor required to answer con- 
cerning property, when...... 9454 
disobedience of orders, how 
reDDS AWE D Ka) EA ly Reet Rg 9461 
judge or referee may order prop- 
SPUYs AD PUOU bers re viet oe ee ole 9459 
persons not excused from an- 
PWT WIEN, es ewe ea 9462 
privileges of witnesses ........ 9462 
proceedings to compel debtor 
MERE SOOGL. « aal e's aha aot ce ae 9455 
proceedings upon claim of prop- 
erty by another party....... 9460: 
receiver 
appointed, when and how.... 9463 
oath and undertaking ...... 9464 
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EXECUTIONS (Continued) 
-Proceedings supplemental to exe- 
ecution (continued) 
receiver (continued) 
property vests in, when..... 
title by Telation. twee vem 
title. Dy irélation «012s saat 
Witnesses required to testify.. 
Property 


covered by conditional sales 


notes or agreements, how 
TAKOD. ji\o stele tier ew aie Melee eee . 
exempt Teom iM tes tae whee 
specific exemptions ......... 
Hable ON. seks a oe eee 
not exempt, when~. .%..-0 ois « 1. 
Purchaser refusing to pay, effect 
OPAC Ws sees ai Sini wae alata ate 9436, 
Real property, interest acquired 
ON. SAIC). Fas x5, 0 0 Be aren sein 
proceedings if title fails ...... 
when, absolute o/s 7a fenea 


Real property sold, how redeemed 
Redemption 
by corporations or stockholders, 
how ,efrected.). 20. susan ew en 
by creditor of defendant ...... 
certificate of redemption, how 
and when issued .......... 
OUOCt-OL 25 Fs see iting b= >in ie 
how. effected’ 2... Sie cee eee 
judgment debtor or redemption- 
er may redeem, when ...... 
notice of redemption given .... 
papers necessary for .......... 
payments, to whom made...... 
possession of land during period 
of redemption ...... EO SN alt 
purchaser entitled to sherifi’s 
deed, when >... 5.4.25 civipe eee 
redemption money, how paid.. 
rents and profits 
action for accounting ...... 
who entitled to .........00. 
sheriff’s deed to issue, when.... 
statement of rents and profits, 
how compiled iit esd sis n oe Se 
waste, court may restrain ..... 


Redemption money, how and by 
whom paid 
Redemptioners defined .......... 
Rejection of bids, when ........ 
Return of excess property ...... 
Returnable,:when’ i. see wos oe 
When ATIAGG rice > calaretehs wale etmbren 
Runs to any countyc.c,.o. ce cies 

Sales 
how conducted cites < 
how postponed)... wees 
injunction after, when ....... 
liability “OPV omieer ich h ae sete 
notics; how, Piven hie sais 
penalty for selling without no- 
£160) 545 ite ne bgt eee eee 
Shares in corporations, how levied 
0) CRN IS gryfars Mah at Micerte. 8. apn 


eosveeverre eevee er eee 


Sheriff may have for costs, when.. 


Third-party ‘claims 2. sees ie ane 


9465 
9466 
9466 
9458 


9291 
9427 
9428 
9424 
9428 


9437 


9441 
9450 
9441 
9442 


9444 
9442 


9444 
9444 
9442 


9444 
9444 
9446 
9445 


9449 


9444 
9443 


9448 
9448 
9444 


9448 
9447 


9443 
9442 
9437 
9431 
9419 
9419 
9423 


9434 
9435 
9496 
9438 
9432 


9433 


9424 
9812 
9426 


EXECUTIONS (Continued) 


Time: for issuance... t'.0 <ee ees ~.- 9416 
Validation of certain sales ..... 9453 
What liable-one< ¢ss J... ca. een 9424 


When all defendants not served. 9418 


When <effective yy... ty. sosere ree 9424 
Who may purchase at sale ...... 9434 
Writ 
how’ exectted: 0... fs st ace ene 9431 
to-require:. what. Jj .aseneeet 9417 
EXECUTION SALES 
Right to possession, purchaser of 
TANS © etn doa 0 bye are een ae ee tet 9449 
EXECUTORS AND ADMINISTRA- 
TORS—See Probate Proceed- 
ings | 
EXEMPLIFICATION 
Judicial records, how...... 10555-10557 
Justice’s judgment in sister state 
ARH E alee one 6 0 0 tent oe cD eet eee 
EXEMPTIONS 
Earnings for personal service, 
when exempt ll). iec ane 9429 
From payment of court costs .... 9810 
Nonresidents not entitled to..... 9427 
Of 
jurors, affidavit of claim..... *. 8895 


property from inheritance tax. 10380 
Persons exempt from jury duty.. 8893 


circumstances justifying ...... 8894 
Property exempt from execution. 9427 
specific exemptions. ......cs.e 9429 
when ‘notlexempt mau. ssn. tees 9427 
Property exempt from inheritance 
CAX fare iy cea em m (nles nate ene eran 10380 
Property not exempt, when...... 9428 
Unmarried persons 
to what entitled ..........000 9427 
when entitled to ....... oo. ees eo 
EXONERATION 
Of ‘Dalisgved acer: eat nan . .9204— 9206 
EXPENSES 
District judges holding court in 
other counties. i ts eae ee 8824 
Itemized statement, verification 
S00 Bight gee 8825 
Of district judges sitting out of 
CIStrichrn ley 45.48 oe oe oe eee 8816 
audit and payment of ........ 8817 
EXPERTS 


Handwriting, evidence of. ..10524-10531 
Unwritten law of other state.... 10552 


What may be proved by........ 10531 
EXPRESS AGENTS 

Exempt strom wqury duty ti. ews ae 8893 
EXTENSION OF TIME | 

By courts)‘ when. + 4u. «\- es sala 9823 

For: filing’ pariersa.i ca. kee . O8ae 
FACTS 

Findings rofs4 < ac vetew nas i eaiehte eis 9367 


Issues of-—See Issues 
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FACTS (Continued) 
mudicial notice of .....ccccceces 
Proof of—See Evidence 


Questions of addressed to jury... 10698 

Reference ordered, when........ 9374 

To be stated in complaint........ 9129 

What may be proved on trial.... 10531 
FAILURE OF PROOF 

MmRIOMeS, WHET: oo... cece ces es 9185 
FALSE IMPRISONMENT 

Action upon, time for commence- 

RRs 5 6 div vets aes vie c's.0's oN 9032 


FAMILY ALLOWANCE 
See Probate Proceedings. ..10144-10150 


FAMILY BIBLES 


Entries in as evidence .......... 10531 
FARMERS 
BRORIONG IG, Cee co s'e e a oe 9428 


FATHER—See Parent and Child 
FEDERAL COURTS 


Injunction not to stay proceedings 9242 
Lien of judgment, docketing .... 9415 
FEES 
See also Costs 
Attorneys’ — See Attorneys-at- 
Law, subtitle fees 
allowance on foreclosure of liens 9799 
on application for admission... 8950 
No fees for copies of stenogra- 
phers’ record, when ......... 9832 
Of 
executors and administrators.. 10287 
USS EP har een Renee 10425 
officers must be itemized...... 9813 
witnesses, payment of......... 10620 
Prepayment, when required ..... 9811 
Paepuc administrator ..c...6. 4... 10017 
IRE Les sox oo oe shee ve sles s 9792 
Service of summons on secretary 
ER teste ook g ti4 8 5y 0 os 9113 
MEDTICT Sade oes alee srs 8932 
Unlicensed attorneys, allowance 
Pospe torbidden .).. 1... 8958 
Witness in disbarment proceed- 
UM he lites co's as :tuemis a's 0 8955 
FELONY 
Conviction of, may be shown... 
ie aaa sre wre iace'ts 10668-10674 
FEMALES 
See also Married Women 
Unmarried may prosecute for se- 
BMG GLU0, WY ItOTig .3% vote ose tam ae 9073 
FICTITIOUS NAMES 
BPROASINGOR LO, fein a's nbn disp nee 9190 
Of defendant in justice courts... 9723 
FIGURES 
Use in courts permissible ....... 888% 


FINDINGS 

Defective, exceptions to 
GEV aHOl wuleutpen ee eee Malar ass 
Judgment not reversed for want 
Ly Paks eis of Pale tn tee cians so ss os ats 

Of 
fact and conclusion of law sep- 
arately stated 
referees, are those of court.... 
referees, effect of 
report 
Special, control general verdict.. 
i esate WE Itt Seat arene ie do 
Vide GU OW at tna an ere cee etd en er 


FINDINGS OF FACT 
Separately stated 
Waived, when 


‘FINES 
See also Penalties 
For neglect of juror to appear... 
Legality of, jurisdiction of jus- 
tices’ courts 


eoeoereeree eee eee 


eoeveoeee ee ee oe 


eoeoeteeereeere ee eee eres ee ee 


eoeeseeeeve eee eee eee 


FIRE APPARATUS 
When exempt from execution.... 


FIRMS 
EL OWA RUE ceee ae nls wine aia cies dixie 
FORCIBLE ENTRY AND DE- 
TAINER 
AvVatement. of action’ <... 0.263. 
Acts constituting ........ ‘ale ste ae 
Amendment of complaint, when 
SURO Wa hao ere 2 ois ee eee 
Appeals as in other cases ....... 
Code provisions applicable ...... 
Complaint 
BODLONGS OLS ak cues seo Savane ke 


need not be served 4 
Concurrent jurisdiction of actions 
Continuance, when granted 
Damages in actions for 

court to assess 
Defendant may appear, when ... 


ee | 


Execution, when issued in certain 
COCR oe ate ones cea cole ws 
Forcible detainer defined........ 


Forcible entry defined .......... 
Forfeiture of lease, relief against, 
when 
Judgment 
Dy cerauity when 06.5. dances 
when and for what entered.... 
when enforced 
Jurisdiction of courts 
Jury to assess damages 
Justice courts, proceedings in.... 
Leases, when terminated by acts 
of tenant 
Married woman as tenant, cover- 
ture no defense 
New trials and appeals, provisions 
applicable 
Nonsuit not granted, when 
Notice, service of 
want of, on subtenant no de- 
fense, when 


oe eo eee eee eevee 
eee eee eee 

oee eee eee 
eee eee eee eee eae esene 
oot eee eee ees 
oer eee eee eee eee ee 
see eee 


esereeereseeeeee eee 
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9892 
9887 


9900 
9903 
9893. 


9894 
9894 
8841 
9900 
9478 
9901 
9897 


YOULL 
9888: 
9887 


9906 


9896 
9901 
9901 
9891 
9901 


9625 
9889 
9892 
9905 
9892 
9890 


9892 
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FORCIBLE ENTRY AND DE- 


TAINER (Continued) 


Parties 
defendant, who necessary ..... 9892 
to actions, generally .......... 9893 
Relief against, forfeiture of lease, 
when granted 4:7. .c cee eee 9906 
Rules of practice applicable..... 9904 
Showing required in forcible entry 
and. detainer.\2.. ses Cares canals 9899 
of defendant is. s<a00 Thsaws seooen 
of (plainitiit, hw.akaerduene 9899 
Summons 
issuance, form and service.9894, 9895 
HOW, When issued), s<<6 sc +s > cee 9895 
Treble damages given .......... 9478 
Trial: by jury; Woen 22s. ee eee 9898 
Jory, how,formed.< 43. tee ae 9898 
Unlawful detainer 
NOTICE, -NOW BOTVEG inate ss xo teee 9890 
who: guilty of) os. .2c ws eee 9889 
Verification of pleadings....9638, 9902 
Who bound by judgment........ 9892 
FORECLOSURE OF MECHANICS’ 
LIENS—See Civil Code 
FORECLOSURE OF MORTGAGES 
Against decedent’s estate, claims 
to be presénted: ..%%.. 10173-10180 
Attorneys’ fees allowed ........ 9798 
Court may grant injunction re- 
straining injury, when ...... 9496 
Deficiency Judgmient -55.<« acta 9467 
decedents’ estates ....... 10250-10255 
WATCH OSL AlOs ies cuts eclew afarea 10427 
Parhies “NECERSALY, /< s.iic Mole Meine 9467 
lace Of tridliss XC sans tee ee 9093 
Possession by mortgagee, how ob- 
TAINO: Mins she he we eat ee ieee ae 9495 
Power of sale 
how executed sa. sie ee ak 9470 
what proceedings may be had. 9470 
Procedure in foreclosure suits... 9467 
Proceedings when debt falls due 
at different times ......s.. 9469 
Rights of purchasers of lands at 
Bales: .tasaee. sina ee ee 9449 
Sale of real estate 
attorneys’ fees, how allowed... 9473 
notice, how published and posted 9471 
petition and notice ........... 9473 
rights of redemption applica- 
DIB i earetnsin c emanate eames 9472 
Surplus money deposited in court 9468 
FOREIGN 
Affidavits, before whom taken... 
eRe RSENS Fae a eA) - 10641, 10642 
Corporations—See Foreign Corpo- 
rations 
Documents, how proved ......... 10568 
Executors and guardians, powers 
OL ts poe ish orsic'o.g, FL Ae ene 10563 
Judgments, effect of ........... 10565 


Judicial notice concerning facts. 10532 
Judicial records, how proved.... 
10555-10557 


FOREIGN (Continued) 


Laws, books containing as evi- 
dence 10550-10552 
Official documents, how proved... 10568 
Proceedings in sister state not 
stayed by injunction.... 


9242 


Residents, service of summons on 9117 
Seal, effect 08 601) s:clseytots siete an 10579 
Wills, probate of—See Probate 
Proceedings 
FOREIGN CORPORATIONS 
Security for costs when required. 
aie aN fa vin ata 8 Rete PR eat oe 9807, 9808 
Service of 
process on, how made in certain 
CUBED 515) Matas -ten eee 9112— 9115 
summons on, how made........ 9111 
FORFEITURES 
Actions, time for commencing... 9032 


Limitations, statute of, applicable 9061 


Of 
corporate TIGHTS... 1)... sc oe 9594 
lease, relief against .......... 9906 
Place, OL. trial “ist xc cclas eae eee 9094 
Witness disobeying subpoena ... 10625 
FORGERY 
Actions against bank on forged 
checks, time for commence- 
TONE ei tances eye pain Jenn. See 
FRANCHISES 
Action for usurpation of....9576, 9577 
Subject to eminent domain...... 9936 
FRAUD 
Action, when accrues”. .... aves 9033 
Evidence admissible to show in 
Writin ga. ko. Po eects oer rere 10517 
Ground: forsarrest i: 40 caee eee 9194 
Impeachment of judgment for... 
hi ae, Bir iaceepe oe ntahelete 10565, 10566 
Recovery of property fraudulently 
disposed of by testators..... 10265 
Statute: ot. ci acweas canes laos ap 
Time to commence action for.... 9033 


Witness not excused on ground of, 
in proceedings supplementary 9462 


FRAUDS, STATUTE OF 


Agreements not in writing in- 
valid, when 10613, 10614 


eerereerrere eee 


FRAUDULENT CONVEYANCES 


Recovery of property by execu- 


COTS, WGI. anaes oo Dee ee 10265 
FRIVOLOUS PLEADINGS 
How disposed of-......... hc tetaga 9165 
FUNDS 
Attorneys’ license tax fund crea- 

LION fie uth ti letnis ne ete ee 8946 
expenses paid out of ......... 8956 
fees deposited.in “.oscthe ces 8950 
low used: (ke nl 3 geen 8949 
transfer to library fund ...... 8960 
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FUNERAL EXPENSES 


TS a cr 10307-10310 
FURNITURE 

Amount of, exempt ............. 9427 
GARNISHMENT 

See Attachments ..... Ar Puke 9266— 9268 
GOLD-DUST 

How returned on execution ..... 9424 


GOOD CHARACTER 
Evidence not admissible, when... 10670 


GOVERNOR 
Appoints 
district judges on vacaney.... 8820 
justices of supreme court ...... 8798 
Direct attorney-general to com- 
mence quo warranto ....... 9578 
May require judges to hold court, 
Reel dog esis’ ski's es 8821-— 8823 
GRAND JURY 
ACC ae 8885 
BI OvIMOMetIFULEd ....... cee ecee 8819 
Gy ss rr 8918 
Manner of impaneling .......... 8920 
Number of members ............ 8919 
When and how impaneled....... 8918 
Where two or more judges ...... 8921 
GUARDIAN AD LITEM 
Appointment under seal ........ 8861 
BEPGMEPRDOINECK 2... 6k ee ewe 9072 
aGemerion, Tor dOWer: ...........: 10162 
In justices’ courts, appointment.. 9630 
weeementO ACliONS .......... 9071, 9072 
BMEMETUDOINGTOD. 2. ssc ese seses 9071 
GUARDIANSHIP . 
Advancements, credit for, allowed 
CS fron .5 5 ois's,<!z es nun sie e's 10420 
Allowance of accounts to joint 
ROSE ia) ie ote nin wis aye'si'e'a's 10424 
CT OO Sa) i 10423 
Bond of guardian 
court may require new bond, 
Mag io Sal oe wiaie'c so Ss 10458 
puGe-and action on .......... 10459 
Poasesion of action .......... 10460 
Compensation of guardians...... 10426 
Emaipromise of debts..:......... 10418 


Court may direct payment for 
maintenance of ward, when.. 10420 

Debts, duty of guardian to pay 
EPMEOCOVED 0s. ck a «ss 10417, 10418 

Education of ward duty of guard- 


MMM Sa wis hiyiee giv oa ves ss 10420 
Examination of persons suspected 
of defrauding wards ........ 10455 
Expenses and compensation of 
OCT PRESS ee oe rere rr 10425 
Guardians 
action against, for waste ..... 9475 
appointment under seal ...... 8861 
eannot buy on partition, sales. 9554 


eredit for advancement, when 
and how allowed ........... 10420 


GUARDIANSHIP (Continued) 
Guardians (continued) 


may 
assent to partition of real 
eT As perc griens fs cee mate Pewee eee 10421 
mortgage property, when .... 10426 
sell real estate, when ....... 10419 
sue for death or seduction of 
WAT a . stata cena oat ie baa 9074, 9075 
removal for contempt ........ 10373 
to 
manage estate, how ......... 10419 
pay debts of ward, how ..... 10417 
recover debts due ward..... 10418 
return inventory and _ ap- 
PPAIBOU GIL eeu se tase ttn ssa els! s, Se 10422 
Moweterminmaled..; ceo. seat clea 10457 
Inventory and appraisement, when 
and how returned! 3.5. ./.s\. 10422 
Leases of ward’s property, how 
AUG OPLHO GC 2 «cit win tete Weds 5 16 918 382 10426 
Limit of extraterritorial author- 
Bi Value tute ve metas eis cre! «| ert, s,< 10563 
Limitation of action for recovery 
OF {property tr, qlee << 'caea 10461 
Org susrdian se DOMd sca. sls os « .- 10460 
Maintenance of ward’... 2.5.20. 10419 
Mortgage of ward’s property 
NOW *AULHOLIZOGs Ano Sie n eos 'e 10426 
procedure applicable ......... 10427 
procedure to obtain .........65. 10427 
New bond, when required ....... 10458 
Of insane and incompetent per- 
sons 
appointment of guardians, when 
ATMs TONY Rp cade aa cig sersta o's! ete wie 10412 
DOUULOLGPUSLOIa qa oie ons ce 10414 
citation to insane person ..... 10412 


court to appoint, after hearing 10413 
petition for restoration to ¢a- 
pacity, procedure 
discharge on restoration .... 10415 
powers and duties of guardians 10414 
sale of dower of insane married 


WONISAIIS oanttae ».ofeex dereret & aaa etnies 10416 
title to real estate, how trans- 
pw Ta dT 8 A eee Feng ies, Sh Bae a 10416 
Of minors 
appointment by judge, when... 10401 


bond of guardians, conditions of 10408 
father or mother entitled to, 
when 
judge may nominate after minor 
TOULLGGI WHONG «52 ais a. 2 0p 1 
maintenance out of income of 
EG Poh y as GUM py frulate 3, ahs o%le's 10409 
married women eligible 
minor may nominate, when... 
i hod s Go eee On ee 10402-10404 
parents entitled to guardian- 
RICE WEL Othe ates og ee x Sie ec ere 10405 
powers and duties of guardian. 
Cu Stara Pee Re 10407, 10408 
when no father or mother... 10406 
powers of courts not affected. 10411 
testamentary guardian, bond and 
De were: OfC. eaten ek tees 10410 
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GUARDIANSHIP (Continued) 
Of nonresident persons 
appointment of guardian, when 


and “how {i eecadsace ey ta 10444 HABEAS CORPUS 
bond of guardian ............ 10446 District judge may issue and de- 
extent of guardianship ........ 10447 termine at chambers ....... 8867 
guardian may execute power of Justice of supreme court, power 
attorney’ ideue ae Gees 10453 to ISSUC 26... eee eee eee 8806, 8866 
order of confirmation of sale.. 10452 May be issued and served on non- 
effect as discharge of person Judicial days .............. 8850 
in -pOsSessiON ©, 2 Ales. hanes 10454 Supreme court may issue, when.. 8803 
powers and duties of aS apt 10445 +yACKMEN 
removal of nonresident ward’s Wxemptions': \ cs)... ».fsoeee eee 9428 
PTOperty ow... -- eee eeeeee 10448 
proceedings on removal ..... 10449 HANDWRITING 
sale or removal of. property, How proved -oe. 2 wes meee 10591-10593 
when ordered “5.3... 2058s 10449 OXPOPtH ON saa cae eee 10524-10531 
appraisal ‘prior 't0-cveenwwas 0 10450 Proof of, on probate of will..... 10035 
how>conducted. 0.0 es eens 10450 
Toport ofa ck neta 10451 HEAD OF FAMILY 
sales Defined: 7. ssisk decease soe ee 9428 
execution of deed .......... 10452 
: HEARSAY 
reportand confirmation.10251,10202 4 Evidences forbidden |i an 10506 
Orders, entry at chambers....... 10463 
Partition of estate, guardian may HEIRS A 
agent TO) .i. 2 cai tte eras 10421 See also Probate Proceedings 
Powers of judge in chambers.... 10463 eerie a of BE es ronan 108 
4 ° ° UEC eis ssh alae ete a 
Provisions of certain sections ap- When property must be ASRS 
plicable’ 2. ihc tetas see wea 10464 avonite 10139 
Removal of guardians, whoen,/...j¢2,10456)° 22" > 9 ee eee oe 
Resignation of guardians, when.. 10456 siqtrways 
Sales of property of ward As, DOUNdATICS osn4ujswie ee ree 10683 
authorized, when eoeeee eee ese 10428 i Damages for injuring trees Ome 
bond. on’ salees igi ces ee a one 10439 4 
OT BALGY Ls ».3 pin’. see's 6% « dai A EOS NO EN eae a ete ee a ee 9476, 9477 
conditions of sales of real 
BGG Eis Mir wade singe Seta ott 10442 HOLIDAYS 
costs to be awarded, how ..... 10437 Writs may be issued and servedon 8829 
court may order investment of 
money, * whens atte Gee 10443 HOLOGRAPHIC WILLS 
guardian How proved ts seek oy av eee ‘10031 
may sell real estate to sup- HOMESTEADS 
port wardshnw As iiss 10419 i t f tj 4 
to obtain order of court..... 10429 ahora Altea crirehaiae ee 7 
hearing How set apart for support of fam- 
examination of witnesses.... 10436 ily—See, Probate Sopa 10143 
oDpanplicationiys.d.a. see 10435 Prk penleeertan Ps Fred Paes im 
Hmitror order di neler. cues 2: 10441 ase ie to ie ee Bais peti 
notes and mortgage, when taken 10442 eth rari eh er 10157 
notice to next of kin, how given 10433 EE aes et 
order HOSPITAL ATTENDANTS 
for sale, how obtained ...... 10432 Exempt from jury duty ......... 8893 
of sale to specify what...... 10438 
to show cause, service and HUCKSTERS 
publicatlonec calc seat eho 10434 What property exempt from exe- 
proceedings to conform to pro- CUPIOT aches ta eee ee 9428 — 
eee ney 1 : < Fare ee : ey . 10440 HUSBAND AND WIFE 
 abhabdehieh Ret ett age ah) at ve, 10431 See also Married Women, Sole 
eoeereeeoeveer ee eee eee ee eee ’ Trader 
Settlement of accounts of guard- When witnesses for or against 
IANS ......--- settee eens see+ 10428 éadly-ofhiers sauiey. cote 10536 
gay aH on guardians sufficient, aes Wife may defend, when ......... 9070 
Share of ward in partition sales EN ae 
paid to 3 : 9564. 9565 Opinion of witnesses as to....... 10531 
Surrender of estate by cuardians, Prestmipt10n (38 10).05 at 2 
WHT {ss eileen cumin teeta ate 10456 ILLEGITIMACY 
Terminated, howe %2s,1 sve sil vee 10467 Presumption against .....+e..«- 100UG 
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See Guardianship ......... 10401-10411 


INDEX TO CODE OF CIVIL PROCEDURE, 


ILLNESS—See Sickness 
IMPANELING—Juries—See Juries 


IMPEACHMENT 
Court of—See Court of pete 
BMS tists, bein w dis ip/u,e.ofs esa 8786-— 8789 
Of 
judicial records, how ......... 10566 
witness by party producing, 

nh A Ti ge 10666 

Meanmegses, how ......+... 10666-10669 
IMPRISONMENT 
On civil process 
creditor to advance funds for 

Mreoner A SUppott. 6.5... 5s 9886 
discharge final, when ......... 9883 
examination before judge ..... 9878 
interrogatories to be proposed 

Peery Whe so: eae 9879 
judgment in force against estate 9884 
notice of application, how given 9876 - 
oath to be administered to pris- 

oo ee heel ae Soro eraeee 9880 
Reeereot Oischarge ......5....... 9881 
person confined, how discharged 9875 
plaintiff may order, effect of... 9885 
meoeraabtor’s oath. .....2.../.. 9880 
prisoner may apply again for 

mascharge, when ... 2.02.20 9882 
Bmevice Of NOUCG 2... sees 9877 

INADVERTENCE. 
mmiiaode ault fOr 6.4... cas 9187 
INCOMPETENT PERSONS 
Appointment of guardian for—See 
SPABPOIATRNIP . fo si eioe' 10412-10416 
Guardian ad litem .......... 9071, 9072 
MOPUMBLICG GOUTES . ou. esis ols o oe 9630 
May 
bring actions to recover escheats, 

eS SE RS AUS 9962 

contest probate of will, when.. 10048 
Restoration to capacity ........ 10415 
Service of summons on ......... 9111 

INDEMNITY 
Judgment against sheriff, conclu- 
Siveness against sureties Pat Oo 
Sheriff on third-party claim. .9273, 9426 
INDORSEMENT 
mmaeadr DY ClETK . 0.06 5c00s oes 9106 
Pereeuminion 28 tO ........02se0s 10606 
INFANTS 
See also Children, Minors, Guard- 
ianship 
Action for partition of real prop- 
SPU Ga a ihe 5a Side ale ix vss 9517 
Appearance 

AAAS EE ee oe 9071 

in justices’ courts by guardian 

OE ETO ie Siete Fig gee DR SE ae 9630 

Effect of infancy on limitations 9049 
May 

bring action to recover escheats, 

TN egy Dee Aage te 2 Ree egy 9962 
contest probate of will, when. 10048 

Parties to actions, how ...... 9071, 9072 


INFANTS (Continued) 
Shares of, in partition sales, paid 


POY UBT aT tierra etenta ys 6s t's 9564 
SUMIAONS OM vex Ses an es owe es 9111 
Time in which to bring actions to 

vacate sales of estates...... 10246 

INFERENCE 
Tite We Pas cntuce ea inte sey eae wa ess 10601 
Oniowiat found eds. ss oes a1 : 10603 
IN FORMA PAUPERIS 
POUT e ANN, ye Te ota a sale wrens Ore aaah a 9809 
INFORMATION AND BELIEF 
Complaint, in injunction......... 9244 
PFOva ela Tiia ng ieee nin Veo e eas oie 6 9179 
INHERITANCE TAX 
Advisory powers, state board of 

GUM AIZA TON ioral. '< sic anit lec es 10394 

PSOE LOL! GOK s Wn a'eleis s 6 tee 10378, 10379 


value property, how determined 10391 
Anciilary letters, jurisdiction of 


COUT GEOCCIV OS. wars y siete ss 10388 
Appeals 
from orders of state board of 
SOUR LION: batts oa! =e spate 10388 
court may determine, what.. 10388 
LOSSUP LEME COULtE ss. ee ate. . oe 10388 
Application for refund, time for 
Deere a talete tes flee wise ein & 10384 
Appraisement of property 
appointment of appraisers..... 10389 
PeCHEOL ye DPLRASGES 52)e% v0 < hae o 10390 
hearin ye. OM TEPOLt sn kas oc Saks 10391 
procedure for appraisal ....... 10390 
procedure to determine amount 
OL SUGU. ota eer es oases ae Wi da Mos d's 10391 
report of appraisers .......... 10391 
transfers of property, appraisal 
SLUM atic a? x oie inde alate iets F ogern Ge ok 10391 
Attorney-general to carry out di- 
rections of state board of 
SU URIIZS GON alex sath ain isi tetd nix, 10394 
may 
apply torsrebearing. .ss.5.< «sh 10391 
apply for reappraisement.... 10391 
to apply for citation, when... 10392 
Bequests in lieu of commissions 
PARDOIG © kpc citations oat ols 5 od 10386 
Blanks, preparation by state board 
OE SOU UAL ERC ole wm aie’ dea a 10394 
Bond on election to pay ........ 10385 
interest Charged (ON i... ...'. +. 10382 
DEVO een) cise ass tek aie Mice bare 10385 
Citation to show cause on non- 
AERU CY D e ie pe abe a enema eae 10392 
Clear market value of property... 10377 
procedure to determine ...... 10391 
Commissioner of insurance to de- 
termine value of future inter- 
LEER ak ae ede ie Dlagee ae: Peay oe 10391 
County treasurer to 
make reports, wheti®. .). <5 cy 3! 10395 
notify attorney-general of un- 
DMLONSASOR As <5 5 ve pe tees 10392 
pay interest, when ....07...7. 10395 
pay to state treasurer ......... 10395 
Courts, powers on appeal ........ 10388 
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INHERITANCE TAX (Continued) 
Decedent defined. ii wi vate ces 
Deduction from legacy 
DNehnition of termerss. Ja. oe ok ee 
Discount: for payments i... eee. 
Disposition of taxes .......10388, 
District court to determine amount 

of; procedure + (ices eee ene 
Effect of act upon existing laws. 
Election not to pay, bond on.... 
Erroneous payment, refund for.. 
Batata d6hnedy.s 40s ee eee 
Estates in excess of twenty-five 
thousand dollars 
AMOUNT OL BAK wane at Cea 
primary rates defined 
Estates in expectancy 
settlement for tax on 
value, how determined ........ 
Estates not exceeding twenty-five 
thousand dollars 
AMOUNT OLE CORA we ais so eas bade eee 
order of succession 
Hixempbione. ns iaecukom see ate 
Existing laws, how affected..... 
Foreign executors, transfers by, 
when subject. toys, .<tes a ee 
Forms, preparation by state board 
of “equalization yi eaten 
Future estates, settlement for tax 
Olle {PFOGedUra, «few se ters cee 
Future interests, value, how deter- 
mined 
How payable 
Imposition of 
Interest 
charged when bond given .... 
county treasurer to pay, when. 
Jurisdiction of district court.... 


Legacies, deduction of tax from. 
Nonresident decedents 
ancillary letters, petitions for. 
appeals from orders of board of 
equalization 
disposal of tax money 
state board of equalization may 
require statement as to prop- 
CPL sess... sinters ewia a te aren eee Bae 
statements to be furnished board 
of equalization 
transfer of securities, applica- 
tion to determine tax ...... 
Not to exceed fifteen per cent of 
property 
On what property imposed 
Order of court determining amount 
attorney-general may apply for 
reappraisal 
contents of 
rehearing, who may apply for.. 
where filed 
Payment, discount, when given.. 
Personal property outside of state 
Power of appointment deemed tax- 
able’ (ravstersa s+, ai. sabe ae oe 
Primary ratés-déinet.s.6 ess 
Procedure to determine amount of 
tax 


eeevevreeee 


oeeeeree eo eee ee we wee Oe 


eeeoeeree ee ee ereee 


eoceceveeveeeeoev eet st eeese 


eevee ee ee eee ee eee 


“ses eee eee ee ee ee eee 


10399 


10384 
10398 


10379 
10379 


10396 
10391 


10378 
10378 
10380 
10400 


10387 
10394 
10396 
10391 
10381 
10377 
10382 


10395 
10388 


10383 
10388 
10388 
10388 
10388 
10388 
10388 
10379 
10377 


10391 
10391 
10391 
10391 


10382 
10380 


10377 
10379 


INHERITANCE TAX (Continued) 
Property 
defined 
subject to tax, when... . cyan 
when exempt from tax 
Public administrator 
additional compensation 
application by, for vay se of 
tax : 
fees for service 
Rate of tax 


Reappraisal value of estate, when 
MACE: 5s 618% wars in nye) areal oan 
Receipt TOP s,s aa ous + eee eee 
production on settlement of final 
account 
Fecording. Of vgs... ons se 


Refund’ot tax, whens Jt. <u ee 
Rehearing, attorney-general may 

apply for 
Repealing: clause 2. 4.9. sas eee 
Report of county treasurer ...... 
Reports of legislature by board 

of equalization 37 aw. es ee 
Sale of property. to pay.......... 
Settlement for, on estates in ex- 

pectaneys. > os fee ween ae 


State board of equalization 
appeal from decision of ....... 
authority to administer law.... 
determination of tax by....... 
duty to ; 

prepare: blanks. fi... ss seals 
report to legislature......... 
require reports, when 
supervisory powers 


State treasurer to 
ISSUE FOCCIPL. xs 5,50 ete wee eee 
notify attorney-general of un- 
Pald) TAKES WS caus eee 


Stock transfers, when subject to. 
Tangible personal property outside 
OL: States. ~ ss Se aue wets hee ee 
Tax money, how disposed of..... 
Transfer 
Cetin ed. 7. he ese wtk.e ie hous cre ree 
in contemplation of death, pro- 
cedure on 
tax "DOOR (s/c hie eitteieis ake tee 


Transfer of securities by foreign 
executors 
penalty for violation act by 
corporations (. i2iaise hee 
reports to state board of equali- 
zation 


coeoerereereeer eer eee ewe e ee eee 
oeeeeeee 
eeeevee 


eeeereecee ee eee eeeee 8 


oeeeereeeeeeee ee eee 


eeceere ee eevee 


eeorerereeeeeeeeeee eee 
. 


oeosreeeee eee eee eee eeee 


W NO Mia ts: cbere ve cis, seers e eae 


Trustees, authority of court to ap- 
POA a seitea cits eis hee ee 
Value of estates and future inter- 
ests, how determined ....... 
When imposed on inheritances... 
When payable . 
Where payable 


INITIALS 
Use in pleadings, when allowed.. 
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INJUNCTION 
After sale on execution, when... 
Against formation of trust, when 
authorized 
Allegations to be made, how 
Allowed, when 
Application 
to dissolve, procedure 
to vacate, when decided 
At what time granted 
Bonds and undertakings 
Bond not required, when 
Complaint must be verified 
Corporations, order, when granted 
Costs, award of 9252, 
Court may grant to restrain in- 
jury to property during mort- 
gage foreclosure 
Defined 
Dissolution or modification, when 
made 
costs, when and how awarded.. 
ee 9252, 
District judge may issue at cham- 
bers 
Effect of stay on statute of limi- 
tations 
Election between remedies, when 
required 
Granted with or without notice, 
when é 
Hearing of application to vacate 
or modify 
How enforced 
How granted 
In 
labor disputcs 
probate proceedings 


Limitations, actions when stayed 


eeereeereee eee eee eeee ee eee 


oereeer eee eee ee eee 


“ee ee eee 
ore eee 
“oer eerereeee 
oeoe ee eee 
cee ee eee 


oeerereere ee eee 


eoerere eevee ee 


oeeeerererereee eee ee eee eee 


eee ee ee eee cee eee eee ewe 
ose ese ee ee ee see seeses 
eee eee ee oer eee eee ee eee 


cere ereoee 
oereeeeree e+ ove eee e 


oreeveevereee ere se eeee 


May 
be issued and served, when. 8829, 
issue without bond, when ..... 


Modification 9250, 
New undertaking, when required. 
BOMemEATLOG, WHEN 22. 55.2 c oe eo 
Notice required, when 
On what papers granted 
Order 
as to corporations, notice 
in what cases granted 
to show cause, court to make, 
when 
when granted 
Restraining order, when issued... 
Security upon injunction or re- 
straining order, when _ re- 
quired 
exception to sureties, procedure 
Stay of action by, effect on limi- 
tations 
Supreme court 
actions, when commenced in... 
may issue, when 
powers concerning 
To suspend business of corpora- 
tion, when granted 


eevee eee 


oeeee 


eoeorreoee eee eee ere ereereee 


ore ere ee wee eee eee 


ere ee ereeer eee eer ee eens 


C5. 960.8. 6 66 a, © & O16 


2 S50), 6.16.0 2.22 @ e6e 


9496 


9253 
9787 


9496 
9240 


9251 
9787 
8867 
9055 
9311 
9245 
9248 
9240 
9240 


9242 
10052 


9055 


8850 
9255 
9251 
9248 
9242 
9245 
9239 


9253 
9243 


9247 
9244 


9245 


9246 
9246 


9055 


8807 
8803 
8807 


INJUNCTION (Continued) 


Trust, order against formation... 9254 
PLC OR Ga twtr recess ot oa, 9246 
Verified answer has effect of af- 

TA WatS WHOls tah fatale ewe 9249 
De Wenes lowed oa. ees uals viele 9241 
When granted on complaint alone 9244 
Webern notcallowad, cc\untwes wy ves 9242 
Who may serve order ........... 9244 

INJURIES 
DY" DGGtA sah ore Seon ace ste 9602 
CivilracGionitor.). staeens tet oats 9000 
Death by wrongful act, suit for.. 9076 
DT Vitel Ung Of 5 Un SER ee. 9002-— 9004 
Joinder of causes of action ...... 9130 
Placasoritrigls ..a2ie Mirae cere 9619 
To 
Person, VeMnned:...s.icc0ers eee sist ate 9004 
property, defined | 2... 5 ceed 9003. 
real property, after sale on exe- 

CULLOI ery vee ok hey ores peer es! 9497 

Who may sue for injuries to child 9075 
INQUEST 
Jury 
denned (are feere diese sd hae 8889 
HOW imi paneled. nen cr ne fe eee 8927 
how summoned i). hohe ok 8916 
INSANE PERSONS 
Appearance in justices’ courts, by 

Piardian’ ad: litem, 1.0... oc: 9630 
Appointment of guardians for— 

See Guardianship ..... 10412-10416 
Cannot be witnesses ............ 10535 
Guardians ad ‘litem? .2... 2... 9071-— 9072 
Limitations, in real actions do not 

Rue wee oy eet te 9026 
Parties to actions, how...... 9071, 9072 
Restoration to capacity ......... 10415 
Service of summons ..2...... lecd. 9111 
Shares of, in partition sales, paid 

Dre UAL UROM cisorca mere ee 9565 
BUILT (ONL. eye ce eer ne see 9113 
Time for commencing actions.... 9049 

INSPECTION 
Books, etc., refusal contempt .... 9771 
Justice courts may order, when... 9649 
Papers, court may order, when... 9771 
evidence withheld ............ 10587 
EMice Writing ae 52)", eee 10542 
Witness may refresh memory .... 10664 


Writings, when shown to witness. 10671 


INSTRUCTIONS 

Exception need not be noted .... 9387 
INSTRUCTIONS TO JURY 

Additional, when granted ....... 9354 
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Court to instruct on what points. 10672 


Director: findings. 6s 2.0. ale hee obc 9361 
Direetinwaverdict 2. 2:6. oie 9361 
Exception to errors necessary for 
new trial or reversal by su- 
DTCC, COUTE co cles a aw eale 9349 
May be given on holidays, when.. 8850 
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INSTRUCTIONS TO JURY 
(Continued) 
Procedure governing settlement.. 9349 
Settlement of exceptions to bill of 
exceptions 2.'.5./¢.'. Ee. 9349 
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Summoning for justice and in- 
ferior courts 
at EG en ar 
juries of inquest, how ........ 
justice court juries, how ...... 
Maree POLUEN | ies 70). oe sop ae 
police court juries, how ....... 
Term of service for regular jurors 


To find amount of recovery, when 
To find value of property, when.. 
Trial jury 
PETER iia Ho tial sc oi Waly werbiaia'e © 
formation of 
ballots to be drawn from box 
number three, when .... 
duty of jurors to attend .. 
capsules containing 
absentees, disposal of ..... 
ballots, disposal of ....... 
to be returned to box, 
pA sR RR se 
clerk to draw capsules con- 
mein WanlOte ia) on. ove 
first persons drawn constitute 
mode of drawing capsules ... 
new jury may be drawn when 
another trial pending ..... 
Go Kona) as var aie wha 26 bee 


Trial, when and how waived..... 
Vacancies, how filled ........... 
Verdict of—See Verdict... ..9357- 
View of premises, when permitted 
Who exempt from service ....... 


JURISDICTION 


PMCS FW GIL garni Fin sein toe = 0 
Application to change name .... 
See OL VOUUG,). las wise se'e wes 
Confession of judgment ........ 
Court of impeachment .......... 
Beer ererot OF JAGR) OL. 6 nis nels view wis 
BRAS Ds so ens Stag at ote Fix hs fied = 
District courts, appellate ....... 

emg SCONE OL). sats, as = %,- >, « 
SeeIES COMIN oo Piste! Bin ws <a 2p 


JURISDICTION (Continued) 


Forcible entry and detainer ..... 9891 
Judgments, what sufficient to sus- 
Wh ogni ne Sho Oe Bio he a 10567 
Justices’ courts 
GLVILIME ciptad, onde alates stata nfo, <'nie/ap «'s 8840 
concurrent with district courts, 
WW ILOU. Bona wae other cater, cae ce © «6 a 8841 
Ong ae W SE: W ile aba lent ot pala At oe 8842 
in, juvenile Gases 0. 6.e0. sos 10479 
on delivery of docket from 
PVSUOCECENOT Vaal cits ee ees s 9708 
pecuharcand, limited Sins... ts 9717 
remission of excess to save .... 9685 
COrTigorial Gxben OF ied sie has 2s 8836 
WAV OL OL Gs ura vtmare ole bon oferate ace 9680 
UVES? CUSRAY srdeeelanateles's ae 10466 
Naturalization proceedings ...... 8829 
Objection to, not deemed waived. 9136 
POlGeC Courts teas aioe ed a a 8843 
Power of courts to carry into 
OU OG are waa Aic eae abn several 8882 
Probate) proceedings 4.0.60. c.e0~s 10018 
escheated estates. .......2 sos. 9959 
of court to which probate pro- 
ceedings are transferred .... 10121 
order 
allowing mortgage on estates 
Serre Giallo ince ereiwenie = 10250-10255 
leasing property of deceased 
CES ONS Meta Mt sal wis tok oie « Swe tiete 10256 


settlement of accounts of trus- 
tees after distribution of es- 


Clb Ge wage ie ost: ages 10352-10354 
PI prenie> COULD us aishclod wake o> cat east 8802 
OLA LOM cm tata sci cia ead (net's lace 8804 
GL UTA Me eset ei aes Sod, eo a 8802, 8803 
Transfer of cause from justices’ 
COWLES le Pele ie tick SRE eo ers fied als 9625 
Voluntary appearance confers... 9123 
When deemed acquired.......... 9123 


When sufficient to sustain a record 10567 
JURORS—See Juries 


JURY COMMISSION 
Composition and duties...... 8896— 8898 


JURY LISTS—See Juries 


JUSTICE COURTS 
See also Justices of the Peace 


Abbreviations permissible ...... 8881 
Actions 
alias summons, when issued... 
Ree ee he coe eh ows 9633, 9634 
appearance, how made ........ 9629 
PUTO LON 5 Mec iol tots) sit ite lok op 9632, 9637 


change of venue—see subtitle 
change of venue 


commenced, where ......seces. 9619 
defendant may waive summons, 

PGW earere atk 8 aie eras yk aa yond 9628 
guardian ad litem, appointment, 

WHON: NECOSSATY 1.5. esse ide ws 9630 
hour of appearance ....ccesess 9637 
how commenced ........ Saas 9626 
limitation on right to change 

DISCAL G LEIBL ists sain eins ees 9621 
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JUSTICE COURTS (Continued) 


Actions (continued) 


parties may appear, how ...... 9629 
place of trial changed, when... 9620 
limitation on change ........ 9621 

to what court transferable... 9622 
proceedings after order chang- 

ing place Of trial’ «ase ser 9623 

effect of order ee tse se tc 9624 
service of summons 

how and by whom made .... 9636 

limitations Onis nse wate 9635 
summons 

contents and issuance ...... 9631 

May ASSU6; WHER T... fee haem 9627 

returnable, when ........... 9632 
time for trial, when fixed...... 9637 
transfer to district court, when 9625 
where to be commenced ...... 9619 

_ Adjournment, conditions govern- 

BTL 6. 8.d Lt ncaly teatede einie ede eee ee A 9670 
Answer, ‘contents: of ............ 9642 
Appeals from, how taken—See 

Appealaat a os wale seek 9754— 9761 
Arrests in civil actions 

affidavit and undertaking to be 

GIG Sects ak nivel cmon wars oe 9653 
answer, contents and trial .... 9657 
defendant 

before whom taken ......... 9654 

may apply for discharge, 

WHEN Sor RECs eiatelete ape be 657 

whore detained %.+.4:.\.1. 5 s1a,98 9652 

costs, how defrayed ...... 9656 
how long detained ........ 9656 
judgment, when defendant sub- 

JOCELCON Ysa: a eee eit ee ee 9683 
officer to notify plaintiff of ar- 

TOGU 2. a sew pie ce cet ee re oa 9655 
order of arrest, when made.... 9652 
procedure on arrest of defend- 

BNE 2G + octet dene shire aes 9654 
provisions of code applicable... 9658 

Attachments 
defendant may give bond to 

BV OLI ss oi hoe yr roe arene 9661 
form: of WTI iss ssn = se ees 9661 
Way issue, WHEN. .0 tcicehak oe 9659 
provisions of code applicable .. 9662 
undertaking required ......... 9660 

exception to sureties, proced- 

UTG. 5 shires sissies ete 9660 
Bond: Of?justies Mao sows a5c5 hae eae 8839 
Challenges to jurors, how regu- 

Jabed @:...t steer 9678 
Change ofcvenle....2 eee ees ee 9099 

affidavit on motion for, con- 

tents and effect of filing .... 9621 
limitation on right to change.. 

atetasph Weierbsale oct apple pute es leary 9621-— 9623 
WHOL iiss oe oe PON ne ee Pe 9620 

Claim and delivery actions, pro- 

visions of code applicable ... 9663 
Complaint, answer, demurrer and 

reply—See subtitle pleadings 
Confession of judgment, how en- 

fered (to. pei tin aie eee eee 9871 

¢ 


JUSTICE COURTS (Continued) 


Contempts 
actual and constructive ...9699, 9700 
conviction to be entered in 


docket t.05 2s os ete eee 9702 
justice may punish for, when.. 9698 
proceedings: for’ sx. ..55 2s 9699, 9700 
punishment ior 2.220 500ecne eee 9701 

Continuance, conditions governing 

he eiaty gs ae de ks coke ee 9666— 9670 
Copies deemed genuine if not de- 

BLS. Ne Hote ate tee ea 9650 
Copy of instruments may be filed 9649 
Cost-bill not required. .........s 9804 
Costs 

security forsi si fee een ee 9915 
who entitled to) .).in. eee 9716 
Counterclaim, effect of failure to 

BOt WD oe pietlets ara ele eke oe 9643 
Default judgment, when entered. 

ihat We sa ee Cael ee eee «+. .9664, 9665 
Demurrer to anSwer i... .s.. ees ee 9644 

proeecdings 0n Gi esas ane - 9645 
Deposit in lieu of undertaking, 

WHOD cso. en eres ote eee ee 718 

Depositions 
how taken 9 ./'s tee .s-9 sree 9722 
power to take for use in foreign 

States= ives an ae 10657-10658 
when: to be taken ico. ee 9669 

Designation of defendant by ficti- 

tious name, when ........... 9723 
Dismissal of action without preju- 

dice, whens... sears 0 seme 9680 
Disqualification of justices ...... 9620 
Dockets 

CONten ta OE | cuss san oe ke 9703 
conviction for contempt to be 

Onb@TOd) Lik 5 wisisteua’e asets dete ieee 9702 
delivery to successor of county 

clerk + SACbig ant Pr bee - 9706 
disposal of vacancy of office... 9707 
entries prima facie evidence .. 9704 
index to. be. kepts...2 se ee 9705 
powers of successor ...... ose eee 

Effect of creation of new county.. 9708 
Establishment of... 5). .7.W gunna 8833 
Evidence may be given in what 

CABOS | foin' a's es eine pines Cee 9625 
Execution of process by retiring 

constable)... ss sama eee 9721 
Executions from 

code provisions applicable to.....9697 
duty of officer receiving ...... 9696 
form, Of 20925 ).s tk ae eee 9694 
renewal of 4 sistas. es eee 9695 
when and by whom issued ..... 9693 
Fictitious name, when used to des- 

ignate defendant ........... 9723 
Fine for failure to transmit paper 9756 
Guardian, when necessary, -how 

Appointed [oii eee ae ee ae 9630 
Inspection of original papers, 

whenordered 7 yin Caen 9649 


Issues, defined and kinds of..9671— 9675 
Judgment by default, when grant- 


fs SERN SME ACEI re. ort} 4s: 9664 
against defendant on demurrer, 
when “grautede,..7 58 cases  s00Ge 
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JUSTICE COURTS (Continued) 
Judgment by default, when grant- 
ed (continued) 


setting aside, when .......... . 9647 
Judgments 
abstracts 

MEER ETc gta s 3c 5.5 eee wares ata ane 9689 

filing and docketing ........ 9690 

issuance of execution on .... 9691 

Mmenmeor judoment....'. .</s0i2 9692 
by confession, when entered... 9679 
costs to be included in ........ 9688 
court to enter at close of trial.. 9682 
dismissal without prejudice, 

Bererr ONILOTOC ye sien sc c's wares 9680 
Siury upon.verdict’ ........... 9681 
in actions against joint debtors 9684 
in claim and delivery, how en- 

“LATE sin <8 eR Boerne Aiea na 9683 
(it be ol leat ge gee a a ar 9692 
of justices in other state, how 

MOM ies oa go ohata ig oe )e 10571, 10572 
on offer of compromise ....... 9687 
party may remit in excess of 

NG TL ODU  ohn ne eines»! sieve wo 9685 
Huenecounterclaim ....... .... 9686 
PIETOTOICG foe. oo eed sle's oo % dle 9681 
when defendant subject to ar- 

MECONLOTILS «<5. s.-n,c'0's «ste 0s 9683 

Judgments of in other states, how 

RUIRIN oa vc 5 0.0. bc 0 Sleeve bs 0 10571 

Certificates attached .......... ° 10572 
Jurisdiction 

MOMCUSECNL, WHOM sie. cc cece ne 8841 

in civil actions 

SECU P Ba 5.55 6.30 vw diet sa sles e's 8840 

OE nf es oid slag 1 o'e dhe ae 6 8836 
areeriminal actions ..... sss.» 8842 
in proceedings for protection of 

dependent and _ neglected 

LECTINS rcs. susie ea a eo oes 10479 

power to carry into effect... 8882 

territorial extent of......... 8836 

EPO eo 53 9 Shale: « accidie's © 9680 
peculiar and limited .......... 9717 

Jury 
Beem Dy whom paid ........... 9804 
how summoned .......... 8913, 8914 
UPA VGC. o's 5 ves woe x ase owe 9676 
TEC RGE LT) 9 a, fos oh '§ 3 yrece ars en e's 8888 
Justice elected to fill vacancy, suc- 
BEATE? WHOM Sx ons Sie e shavses 9709 
Justice may hold court for an- 
PRET OR WV LOIN ara’, one as. & ahs coms ss 8835 
PESTS, oy oe ora kee viv 5 doe sea ole 8833 
Oath of office of justices ........ 8839 
Offer to compromise before trial, 
procedure and effect ....... 9687 
Open for business, when ........ 8834 
Pleadings 
amendment, when and how al- 

DONE cid gyi oie wis Pues aia Moe 9647 

answer or demurrer to amend- 

Gd TUCRMINCE awh sce ese ee 9648 
answer, contents of ........... 9642 
Biri PlGAT TA OUNCE sxe dcle'e es 9640 
copy deemed genuine if not 

MAGS Kt ita ce wile sts Atv a'sls ws 9650 


JUSTICE COURTS (Continued) 
Pleadings (continued) 

copy of account or instrument 
may be filed, when 
bill of particulars, when re- 
quired 
counterclaim, effect of failure 
to set up 

demurrer 
PIOCCCAIN GS. ON sui. < cress sss 
to answer with new matter.. 

to complaint, when 
effect of failure to 
POUMGOTCLATIGs a. erevaiy a s7ok e oie sins 
enumeration of 
LOLI CC Lat 06th Pete hk eae ee 
new matter, when deemed de- 
MEVGCLE chapere sc! cot steer tot ee tote cre teas 
proceedings on demurrer ..... 
rules governing demurrer...... 
variance to be disregarded, when 
verification not necessary, when 
Postponement of trial by court, 
when 
by consent, when ..........2.-- 
upon application of party, when 
and on what conditions grant- 
ed 


Proceedings supplementary to ex- 
ecution, provisions applicable 
Process 
AU GSHUDPOOUEBH. stat as 6 enh eae’ 
where issued and served ...... 
Provisions of code applicable to.. 
Special constables 
appointment, when 
authority of 
Summons 
BLUM aor N tered eiety ai atte «haa 
GAOTUG] CHa weetese Wyehe thie? a stale ordi gist store 
TULIBBUCE WHOIS. clears a oe ck ae ae 
Territorial extent of civil juris- 
LCLIO Teer atta, a os gy tit ehh ters 
Time for issuance of execution... 


Transfer of actions to district 
court, when 
Trials 
adjournment, when had 
COMMENCES WHOIS) vy sates a e'e 0 
continued, how and when. .9669, 
issues defined and kinds of .... 


S16 @ 9 6) © 60's O16 6 @ oO 6 CH 


ceeoeeoerereee eee eee ee @ 


eoeeeeeveee 


see ee eee eee eee 


ose ee eee eee eee eee eeeee 


oor ee ee eee eee ee eee eevee ees 


oes eee eee 8 @ 


eoeere eee eee eesee ee 


of fact, how raised and how 
RU te ate soe es ote a3 9673- 
of law, how raised and how 
BED Wats sin o's he eels) toh 9672, 
jury 
DOWir torino y .'- «me «pia sce an 
SOW IM PANClOd © 6/2 016 6) an aie 
PUNO w WF ELV OM ea <i eu cade wn eects 
to proceed in absence of party, 
NATUR UW Urlets lola iy'a coal wow ss 0 Wanda 


vacancies, how filled.8838, 9709, 
proceedings not affected by.. 

Ag) rh Pe Aine ar eek ae 9619- 
Waiver of summons, how ....... 
What causes not triable in ...... 
Wharmcopern A bain tales oat ay 8 Lv 


Where held 
(ais 


@ ©. 218 0 Ue 6 ale 6 Sia wee « .» a8 


9649 
9650 
9643 


9645 
9644 
9641 


9643 
9639 
9638 


9646 
9645 
9645 
9651 
9638 


9667 
9668 


9669 


9697 


S711 
8836 
OTLT 


9719 
9720 


9633 
9631 
9627 


8836 
9693 


9625 


9666 
9666 
9670 
9671 


9675 
9674 
8925 
8926 
9676 
9677 


9710 
8879 
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JUSTICES OF THE PEACE 
See also Justice Courts 


Acknowledgments 
certificate to accompany, when. 8876 
may take, where is i on sss 8875 
Blanks not to be left in process, 

NPTLON” cin'Sale ie wieeea se aio ieee ets 9712 
Bonds Of> . Ss soy ed de side eierere s 8839 
Cannot practice law, where ...... 8869 
Certificate of authority to accom- 

pany acknowledgment, when. 8876 
Disability of, procedure ......... 9714 
Deputize person to serve process, 

when ‘and hows... 6 > ee + one 9719 

authority of;deputy .......... 9720 
Duty to collect and pay. moneys, 

WED © x cgcetacs = aiateieles to eats 9713 
Hlected; whens < cchevestoce & ae eae 8833 
Hold court for other justices, 

WHETG ©... den sind cio mintere al eetee 8835 

powers when holding ......... 8835 
Issue subpoenas and process, when 9711 
Jurisdiction, peculiar and limited 9717 
Liability of, on appointment of 

special constables .......... 9719 


Money, receipt and disposal of... 9713 
Must not have partners practicing 


| aie SEE teks. fae Sh 8870 
Number and how elected ........ 8833 
Oath ‘ofvohiteyy 240 lay ai als eee 8839 
Open for business, when ........ 8834 
Papers to be filed without blanks. 9712 
Power 

as to conduct of proceedings... 8873 
to administer oaths’... ..7 45.5 8873 
to compel attendance of wit- 

NOSSOR STF 7 ss cama dee seine le ois 8873 
Practice of law by, forbidden, 

WhOR (i das se data meee ean cole 8869 
Process, power to issue ......... 9711 
Provisions of code applicable to.. 9717 
Punish for contempt, when ...... 8874 
CalifientiOus eens chiens eee ete 8865 
Mesience: OLll As owe «ki alece Wawa 8865 
Security for costs, power to re- 

HITG A-s esis 9 Me wines aah a sitar 9715 
Sickness or disability, powers of 

justice: attending). vay sscmen 9714 
Subpoenas,-power to issue ....... 9711 
Successor in olkee. 24.6355 aie oe 9715 
Carniof Ones fs. A. acess es 8837 
Vacancies; how filled) -3.13..5 .seor 8838 

successor to preceding justice. . 
Selene sta Nay AOS hala Lae 9709, 9710 
When disqualified in 5 .5...0 sas eb 8868 
JUSTICES OF THE SUPREME 
COURT—See Supreme Court 
JUSTIFICATION 
Wxtensions ol time"... eae ene 9823 
Sureties; generally 5... 0.0.5 enn 9827 


Sureties on 


appeal to district courts...9757, 9758 
appeal to supreme court ....... 9827 
arrest: Of ‘PeTSON. sie fey Sb us eile 9197 
attachment) vii s aalsa sate ale 9259 
bonds of executors and adminis- 
LPAtOTS. (7 14.54 Pee eee 10093, 10094 


JUSTIFICATION (Continued) 
Sureties on (continued) 


claim and delivery ’.......... 9224 
defendant’s undertaking ...... 9230 
injunction bonds-=..5 ..s-. eee 9246. 
KEEPER’S FEES 
Allowed in claim and delivery ac- 
TIONS! ies an cle bead ae 9233 
Of sheriff for keeping property 
(See Political Code, 4916) 
KNOWLEDGE OF COURT—See 
Judicial Notice 
LABOR 
EEXOMpPtLONE li. We vee eee 9428 
Injunction, when allowed in dis- 
DuUtes Swe e weg se eee lee eee 9242 
LANDLORD AND TENANT 
See also Forcible Entry and De- 
tainer 
Adverse possession 
how affected by relation...... 9023 
when affected by relation ..... 9023 
Landlord joined as defendant, 
WiGTE'S, Di sidatiew, vines gf cea eee 9078 
Tenant ; 
action against cotenant for in- 
jury to property, when ..... 9091 
compensation on partition sales 
BW Aa ce wpe SVs) «Wile. sae ee en 9549, 9550 
for years not affected by judg- 
ment in partition 4.25. pee 9538 
notico by malloc... . cere 9890 
notice to quit. oS. vai.0..4 eee 9889 
relief against forfeiture of lease 9906 
right of joint tenants to sue or 
defend, “how, sx)... rn. tele 9085 
when guilty of unlawful de- 
TANCE eens sy a eee ee 9889 
LANDS 
Contract for purchase, sale on 
death of purchaser .., 25.5.0 10237 
Possession of, when deemed ad- 
VOTSGCl, 0.25 wae a ota eae 9020— 9024 
Rights of purchaser at foreclosure 
BAlO 25's Gian ae Sve Ge ee eee 9449 
Rules for construing description. 10683 
LARCENY 
Jurisdiction of justice court..... 8842 
LAW 
See also Statutes 
Absolute certainty in evidence not 
required: isi eee ees 10491 
Authenticated copies admissible 
as evidence, when ..... 10551-10555 
Books containing presumed cor- 
Tect, pw HOM sais Pete nis 10550-10552 
Certain officers forbidden from 
Practicing) mossiis eee eee 8992 
Conclusions separately stated, 
wherly “sis $1.19 > aielrdnh oa weloee 9367 


Foreign laws, how evidenced .... 10551 
Issues of—See Issues 
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LAW (Continued) 


Judges 
forbidden to practice.........- 8869 
not to practice after term, when 8871 
Of evidence defined ............ 10490 
Other evidence of laws of other 
states, when admissible ..... 10552 
‘Partner of judges, practice forbid- 
EE Ce Gn iin cia er a mais, ate 8870 
Practicing law defined .......... 8944 


Public and private statutes defined 10548 
Questions of, addressed to court.. 10699 
Statutes and organic law defined. 10547 


Unwritten law defined .......... 10549 
of sister states, how evidence. 10552 
Written law defined........ 10546, 10547 


LAW LIBRARY 
Transfer of attorneys’ license tax 


MRRTESM TDI clic) aloieleiai's 0's 0fa!<» nin she 8960 
LAWYERS 
See Attorneys-at-Law ...... 8936— 8973 
LEADING QUESTIONS 
Defined, when permissible ...... 10663 
LEASES 
See also Forcible Entry and De- 
© Ok SA eee ote 9887— 9906 
Agreements for longer than one 
EMA Nag oe ote 'e dele ae oe 10611, 10613 


Property of ward, how authorized 10426 
Relief against forfeiture, when and 


BE PLANUCH 6 idols ae 60 oo 00's 9906 
Tenants 
action against cotenant for in- 
jury to property, when ...... 9091 
adverse possession, who and 
when affected by relation.... 9023 
compensation on partition sales 
AS ae 9549, 9550 
SMe DVO MAILS, . of. anc 6 es bes oie 9890 
MLC tO. OUI op. see eee 9889 
relief against forfeiture of 
a ee Se de I A at a ees 9906 
right of joint tenants to sue 
Reerier ond, HOW -s)... 8 sco sss 8 9085 
when guilty of unlawful de: 
nate fic a NSS Sic Sine <ix,s 9889 
To property of deceased persons, 
OE GS ana 10249-10256 


Unlawful detainer, who guilty of 9889 


LEGACIES—See Probate Proceed- 
ings—See also Civil Code 


LEGAL HOLIDAYS: 
See Nonjudicial Days 


Writs may be issued and servedon 8829 
LEGAL TENDER—See Tender 
LEGISLATURE 

Acts of, how proved .........+.. 10568 

Judicial notice of acts of........ 10532 
LEGITIMACY — 

Presumed, when .........-. 10605, 10606 


LETTERS 
Presumption as to receipt of..... 10606 
When read, answer may be given. 10515 


LETTERS TESTAMENTARY—See 
Probate Proceedings 


LEVY—See Executions 


LIBEL 
Action upon, time for commence- 

MU OT GG eae ite tories 9032 
Answer may allege what........ 9176 
FLOWe DlOad ed: ac uis ayn ch am bate tsa 9175 

LIBRARIES 
Exempt from execution, when.... 9428 
Law library fund, transfer of - 
TELOWOY By LO ade cteta elare' elo pla eicla's 8960 
LICENSE 
COTRVATEOEU ORB e lists seit wiaerere are ciated: 8938 
Penalty for attorney practicing 
MPO ROUG SSeS ac © sisle oie @ a pate 8943 
LIENS 
See Civil Code for main treatment 
ParasnsyeDOAle kaa the ie, sak toe 9603, 9604 
Against estates, how collected.... 10180 
Allowance attorneys’ fees on fore- 

AM) igs agi tae UR ent Oe SMe SAP ce 9799 
Attachment accrues, when ...... 9288 
Attorneys’ fees allowed on fore- 

GLOBE OY tether arte nen Cune oaens 9799 
Attorneys for compensation..... 8993 
Costs in partition suits are...... 9570 
Costs-on foreclosure ' o...v. >. eat = 9799 
Holders of, when parties to parti- 

PLOW BULGE tees leis het 9521, 9529, 9530 
Judgment lien, extent and dura- 

BLOM OL tacsiw ts eel sae la alee oh ee 9410 

Bie VOSUICE COULUR sian ums tcets a wots 9692 

of federal court, expiration.... 9415 

on death of party before entry. 9408 

transcript of docket ......... 9413 
On property to be partitioned... 

EL TNT ELC ee Bae oe Le 9540-— 9543 
Reference to code provisions gov- 

BIN Ov cane taie duere Wercica cw: 9907 

LIFE ESTATE 

See also Partition 

Termination, procedure on....... 10375 
LIFE INSURANCE 

Exempt from execution ........ 9428 
LIMITATIONS 


Not affected by adoption of code. 10706 


LIMITATIONS, STATUTE OF 
Acknowledgment and part pay- 
ment evidence of new c¢on- 


PLACES WANCTL scala vieicin caus oats 9062 
Actions 
for recovery of property sold by 
Dar Fs Shee, ae eee, 10461 
include special proceedings.... 9066 
on guardians’ bonds .......... 10460 
when commenced \............ 9047 
PUERTO ONCE. gcvistalele ot 0a Sian «ss 9605 
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LIMITATIONS, STATUTE OF 


(Continued) 
Aliens in time of war, limitations 
Arbitration, submission to effect 


OL.death or ALAYiGc. wnmaee aes 
ABS RILG So cis sith oo tal Ge hee Gara 
At time of adoption of code..... 
Banks and banking corporations, 

actions 

actions against, to recover 
MONCY, Ae sonisg Ghote meee 
actions for forged or altered 
checks sc:ciss scondiceb ree teens KS 
Battery” ue ine cass ee eee 


Bond issues, actions to restrain.. 
Cities and towns, actions against, 
for salaries of police depart- 
TOOT Gin) tline s Ge sees eae 

for what salaries recovery may 
be bal sc) ewan se ae lena 
Civil actions, when commenced.. 
Claims against county on rejec- 


EO TS owe Als sie shay Soaks Ge mesa ee 
Claims against estates .......... 
Contesting. wills’....2....6.% 10042- 
Contracts 

not founded on instruments in 
Wit ).4 val. sco pees hee a wees 
or obligations founded on in- 
struments in writing ....... 


Coroner, actions against ..:..... 
Damages for death by wrongful 


BEES ral a ieialeieyenupie aye aia ara erate os 
Death of person out of state, ef- 
fect Of cis sha ees weer ae ee 


before expiration of ‘imitation 
Defendant out of state, effect of. 
Demand necessary, time, how com- 
DULG. oe ree ere temets 
Directors or stockholders of cor- 
porations, actions against not 
within: act, whem os. 2%. alesis « 
Disabilities 
time of, not part of limitation, 
when 
wifo- May claiin g.. soteal- sie ee 
Discontinuance of action, 
On coun terclainin to. waht a oe 
Dower, actions, when commenced 
Effect of coexisting disabilities. . 
Effect 
of death of party before limita- 
TLONTOXPITER Coes th eee 
of dismissal of action upon de- 
fendants’ counterclaim ..... 
upon existing causes of action. 
Escheats 
Exception as to persons under dis- 
ability 
of certain actions, how computed 
Existing actions 
for salaries or removal from 
GLC OTS, Saetatecaheen auc aaiele inns eke 
notiailectedssse.se 2 metas sce 
False, imprisonm enter cae 
Fraud or mistake, accrual of.... 
How: pleaded sore se ees 
Judgments or decrees of courts 
HOt! OL PEGOMAK 4). eis alee 


eoeorererere ee eee ee we we ew 


= 2 ©. piel e ew bp L 6 ww: we) 8) is He) 8s we, 


9053 


9040 


9011 


9031 


9025 
9050 
9048 


9058 


9061 


9057 


9050 


9060 
9064 
9962 


9048 
9049 


9039 
9064 
9032 
9033 
9173 


LIMITATIONS, STATUTE OF 


(Continued) 
Judgments or decrees of courts of 
TOGOTG iis. ois Witet a wets eee 
Killing or injuring stock by rail- 
roads 


Liability created by statute other 


than penalty for forfeiture. . 
Lil DO] i soe ieee era's to ee vet bode eae 
Limitations, where prescribed.... 
Mesne profits of real property.... 
Mortgages, actions to redeem.... 
Municipal corporations 
for damages by mob or riot.... 
for violation of ordinance..... 
Mutual accounts, cause of action 
accrues, When <0. fo. sae 
Nonresidents, certain actions 
against, to be brought, when 
Objection 
how taken. of. esse eee 
when taken by reply... ..5- 
Obligations not founded on writ- 
ings other than contracts or 
ACCOUNUS |. .2 eather 


Of actions to vacate sales by ex- 
ecutors and administrators.. 


exception.’ 4% .s'ite i, osha ee 
Officers for recovery of goods 
BOIZEG | 5 a fraiiers naemnahoeenene a ate 

On rejected claims against estates 
eT WR eA 10178, 
Ordinances, actions for violation 
OLS Jun is one on UNG Ole tee Eee 
Payment of principal or interest, 
effect as new promise ...... 
Persons under disabilities, how af- 
fected by limitations ....... 
Police department, actions to re- 
cover salaries ©. ..\. sin se oman 
Railroads, for killing or injuring 
DIOQDCTEY tines slows wie  sieierate 


Real property 
adverse possession 
how affected by relation of 


landlord and tenant’ ....... 
how established): ..e. seen 
under claim of unwritten 


title, what constitutes..... 
under written instrument or 
judgment, what constitutes 
when premises occupied under 
claim of-title (Sa cen eee 


certain disabilities excluded 
from time of commencement. 
entry on'real estate valid, when 
grantee from state must sue, 
WDOn: |... ares. penne eh eee 
occupants deemed under legal 
title, unless adverse.......:. 
occupants under written instru- 
ments or judgment deemed’ 
AdVELSCs WHETIGS  Sammek eee 
possession 
when necessary in actions 
arising out of, title to or 
rents of 
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LIMITATIONS, STATUTE OF 
(Continued) 
Real property (continued) 
possession (continued) 
Within ten years, when neces- 
sary to maintain.......... 
right of possession not affected 
MMC OSCONL CARtT hs 6 cot ies 3 
state or grantees, actions on let- 
ters patent or grants, when 
instituted 


oeoererer ere ee eee ewe ee 


9015 


9014 


state will not sue, when...9012— 9014 


time of continuance of certain 
disabilities excluded, when.. 
Recovery of stock sold for delin- 
quent assessments 
Redemption of mortgages 
same when some mortgagors not 
entitled to redeem 
Relief not provided for, time for 
commencement of action ... 
Relief on ground of fraud or mis- 
take deemed to accrue, when. 
Restoration to public office 
Reversal of judgment, effect on 
limitations 
Seduction 
Sheriff, actions against for escape 


ove eeee 


cere eee ee ee ee Hew 


EDPHONCIS fe 0G o''n's ews sles 
Sheriff or constable, actions 
SSO Care 4. 2 S/F aa ym s)ssSavei ees 
IE. 5 vis sc eis acc ose ds aie 


Specific recovery of personal prop- 
erty, taking, detaining or in- 
juring goods 

State and private parties bound 

Statute for penalty or forfeiture. 

Stay by injunction, effect upon 
limitation 

Survival of action where judgment 
has been reversed, death of 
plaintiff 

Taking or injuring goods or chat- 
tels 

Time between death and letters 
of administration, how com- 
puted 

Upon liability created by statute 
other than penalty or forfeit- 


eee eer eee ee eee eee ee 
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Upon statutes for penalties or for- 
feitures 
Upon undertaking in criminal ac- 
tions 
Vacating sales in probate matters 


eee G6 8 # OTs. 6iiele 6's, 6d 66 8 


oC a6 aS 6 & 4.8 ee Ce 6 0.6 €..0 ws 88 


9026 


9035 
9044 


9045 
9041 


9033 
9038 


9033 


9043 
9032 


9055 


9033 


9033 
9032 
9032 


eee 10245, 10246 


Waste or trespass 
action accrues, when .......... 
Wills, actions to establish 
Writing, when necessary to except 
from act 
Wrongful removal from office, ac- 
tion, when commenced 


LIS PENDENS 
In actions to establish title to 
real property granted heirs of 
deceased entrymen 


aw) Be a 


obi ere A 8 6 650 6 5 9 ‘ge Ouse be 


9062 
9039 


9509 


LIS PENDENS (Continued) 


DN MartiliOn: HUA a are So wes 30s 9522 
W Ham ands Ui ALede cts of os.c a 50 5 0's 9109 
GIESGL POL Se idin mee aie vials 2s. ts o's 9109 
When filed in actions to quiet title 9481 
LIVESTOCK 
Actions for killing, time for com- 
WON. COM ON testy tate tale 5iet a ik © s 9033 
Limitations on actions for injury 
DY eTalnosds ese seta eae s,s ie os 9033 
Range-stock, how attached—See 
Attachments ® /.'2% 3 ess 9296— 9300 
LOGS AND LOGGING 
Temporary logging roads, how 
taken on eminent domain.... 9957 
‘damages to be paid, when..... 9958 
LOST PAPERS 
Contents, how proved .........- 10516 
EL GUGM UEL ITU pevee eats Miricteve ateiatas tte 9817 
Proof of, must be made ....10585, 10586 
LOST WILL 
How proved—See Probate Pro- 
POG CANO Gis Saw ctere saseicts 10049-10052 
MAIL 
Service of notices by, when and 
NO Ney ea atee eeiase ues os 9780, 9781 
MAIL CARRIER 
TOReMi pe LrOM JULY GUCY 6. se wie es 8893 
MAJORITY 
Appraisers may act........ 10130-10154 
ATICTALOLS DAVE BCU: oe «soi secur s 9976 
executors, acts .valid. ... ..ces += 10062 
Supreme court justices must con- 
CU Eoaa sks Serie Lie atest sche hin Geeehe 8806 
MALICIOUS PROSECUTION 
OMICBE OLsAGLIOUS: A.'c wes <ty'ne gece 9130 
MANDAMUS 
See Writ of Mandate....... 9847— 9860 
MAPS 
Private, how far evidence....... 10584 
Reference to, in description of 
TOs OLOPOTGY. wcmded tis kien. » 10683 
MARRIAGE 
Action not to abate by reason of. 9086 
Admininistratrix, effect of ...... 10073 
Agreement on consideration of... 10613 
Coverture no defense to action, 
WEIL aete ein te mi hed ast dee eo > 9892 
Declaration of decedent may be 
py gi bode aati GAC ee Epo ge 10531 


Guardianship, effect marriage of 
ARDELL OW A stunted ete eda A wwe 10407, 10457 
Presumption of, from cohabitation 10606 


MARRIED WOMEN 
See also Husband and Wife 
Assignment of dower out of estate 
—See Probate Proceedings. . 
a Mapu gh ik akin «due Sone 10158-10168 
10405 


79 
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MARRIED WOMEN (Continued) 
Judgments for or against........ 9319 
May act as administratrix.10059, 10073 
Release dower interest on parti- 


LION, TOW ss s.4ete enema ss scot s 9569 
Right to sue and be sued........ 9069 
Sole Trader—See Sole Trader.9982-— 9989 
Wife may defend, when ........ 9070 


Witness against husband, when.. 10536 | 


MATERIAL ALLEGATIONS 


PSION Es Senos: dis el sie ee cokeaie cababe 9180 

Evidence must conform to ...... 10529 

Necessity Lor proolsiis <<... yaa 10528 

Of pleadings, when deemed true.. 9178 
MECHANICS 

OXOMPCIOUS ch «ae oe Er Oe. 9428 
MECHANICS’ LIENS 

See Civil Cod@. uicavs a sees 8339-— 8350 
MEMORANDUM 

Attached property to be given.. 9268 

Costs, to be furnished sce... os 4.6 9803 

Witness may refresh memory by. 10664 
MERGER 

Civil and criminal remedies..... 9007 


Oral negotiations, when ........ 10517 


MESNE PROFITS 
Limitation of actions .......... 9028 


MILEAGE 
Court stenographers.y A. «ones ee ee 8933 
Witnesses in disbarment proceed- 
IDEA LS. one Cw ee bieksty en eeere ie ks 8955 
MILITARY OFFICERS 
Exempt from jury duty ..... 260 1 OO90 
MINERS 
Exemptions... 2. 200s << sevnwes sha eae 
MINES AND MINING 
Actions 
by cotenant against joint ten- 
SG Ue Aah eld eb ae els wie ete 9091 
concerning governed by local 
TUL Fis knee ah aint a ee 9499 
for waste or trespass accrues, 
WHOM %, crciay athe cysts bole Mioene cans 9033 


to recover claims 
court may order survey and 


measurement, when ...... 9492 
liability for injuries ....... 9493 
occupant delined o..2.0.05% 6% 9888 


order, contents and service... 9493 
procedure to obtain order for 


eramination ws. .cee eee 9494 
Adverse claims under acts of con- 
gress, rules governing ...... 9500 


Sales of ‘mines belonging to 
estates—See Probate Proceed- 


IN GS hatiwitn Phare Oe re 10205-10209 
MINISTERS 

Cannot be witnesses, when...... 10536 

Hxempions ssi ws cae eee 9428 


MINORS 
Appear only by guardian........ 9071 
Appointment of attorney for, in 


probate proceedings ....... 10370 
Father or mother may sue for in- 
jury or ‘death .of-o,..+...<8 o. » 9075 
Guardian ad litem 
in actions for dower .........5. 10162 
when appointed for ...... 9071, 9630 
Guardianship of—See Guardian- 
ship ‘of: Minors’... ..0- 10401-10411 


Protection of dependent children 
—See Protection of Depend- 
ent and Neglected Children.. 


eile Nie re cae Rae ee 10465-10486 
Statute of limitations in real ac- 

TIONS Ao a Soe ares ate eee 9026 
Summons, how served on ....... 9111 


Time for commencing action by.. 9049 
When entitled to letters of admin- 
istration “1 Jeu we eee ode le’ele bias ECU 


MISDEMEANORS 
See also Criminal Offenses - 
Jurisdiction of justices of the 


POACEL a3, GA sp ene ee eee 8842 
Jury trial for, number in ....... 8887 
MISJOINDER 
Amendment “di56< sense Weer eet 
MISTAKE 


In pleading, amendment ........ 9187 
Setting aside default in justices’ 


COULES. . So) sss erence eae ie cn 9647 
Setting aside judgment obtained 
Diy wus Rieckate ia so tes Che een 9187 
Time to commence actions, on 
PTOUNG :OL: ation sive 6 daa eee 
MOBS 
Actions for, against cities ...... 9034 
Jurisdiction of justice courts .... 8842 
MONEY 


Action for, verdict to find amount 9362 
Deposit of, equal to undertaking. 9831 
Deposited in court, how disposed 

OL vial si nl tah Ais G5 ae 10701 
Disposal by justices of the peace. 9713 
Instruments for payment of, how 


pléeaded® ...c.ai.csar aad aie eee 9171 
Order for, how enforced ........ 9777 
Verdict, in action for recovery of. 9362 

MONUMENTS 
As: boundaries 3:5 sins lene 10683 
As evidences cs cone era 10531 
MORTGAGES 
Actions to redeem, time for com- 

Mencement s 43. os tee see ee 9044 

when mortgagors not entitled to 

TAdGeUigh Aas kk ce ae ee 9045 
Against estates, how to be fore- ° 

closed arses pices none ee 10180 
Costs, attorneys’ fees on fore- 

ClOSUTS hs wetay nals Scene eebrareeers 9798 
Debt, how paid out of estates of 

deceased persons ...........+ 10308 
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MORTGAGES (Continued) 
Foreclosure against estates, how 


Be LOOss . awe tfpieie s vla's crete ws 10173 
Foreclosure of—See Foreclosure 
DSP MOLtPaes wee. cok st 9467— 9473 
Guardians may mortgage property 
Brawardsowhene cc. se. 10426, 10427 
Holder of, on real property of de- 
ceased persons, may become 
MUMIA OT Vag wig ened Fo tates ley 10242 
How property attached ......... 9292 
Injuriction to prevent injury to 
RIOTS Yea 2 ge bajenais’ ate sdis) oe ais 9496 
Of property of deceased persons, 
SEO A? atoia ies A's ss as 10249-10256 
Presentation of claim against 
estate not required, when.... 10180 
pending suits not affected..... 10181 
Presumption as to payment...... 10606 
Priority of mechanics’ liens..... 8344 
Procedure to mortgage property 
oS OSE nae rae EAS 4 10426, 10427 
Real property 
MEMCOUVOVANCO 2. ccc aces esse 9495 
place of trial of foreclosure.... 9093 
meaceaure Of estate 2.2.0... 6. 10249 
Recovery of property under..... 9495 
Satisfaction of, when property of 
deceased persons sold ....... 10241 
When not affected by lien for 
PE Sala athe oo dhe ¢7a/a' sie Gee! es 8358 


MOTHER—See Parent and Child 


MOTHERS’ PENSION ACT 


See Protection of Dependent and 
Neglected Children ....10480-10486 


MOTION FOR NEW TRIAL 


eeervew -Lrials :....3...00- 9399, 9400 
MOTIONS AND ORDERS 
MRED IN OGION ys s<'oe a eas cede 9797 
Soe ee eee pee ne 9772 
In special proceedings, definition. 9835 
Motion 
before what judge to be made. 9773 
to correct or modify award by 

MRL OTE sg sfa'euiphal:s so d's ss 9979 

0 Sa Oe ee ee 9803 
Notice of motion 

Narvico, NOW MAG, ...+...2.06 9774 

TE Sag a A a 9774 
Order for payment of money, how 

BPC eshte 5 in em bse > ooo 9777 
Orders made out of court, vaca- 

Poe or MOduication......... - 9776 
ererer DY COUT s.. x... oi sic%. os 9775 
When hearing of motion may be 

Teg OR ee rap ar a 9775 
PP ROPE TOoDe MaAde:. ose sn ncn ees 9773 

MUNICIPAL CORPORATIONS— 
See Cities and Towns 
MUNICIPAL OFFICERS 
Attachment of money belonging 
hee ch ae Gere pale peter eee eon 9294 


MUSIC TEACHERS 
Instruments exempted ..... oon ns 


MUTUAL ACCOUNTS 
Cause of action, when deemed to 


HECTUGE (eG cca wie “elas ss an we sie 9042 
NAMES 
Change of—See Change of Names 
ts bk Chita aare dete dal o> 9963— 9971 
Fictitious designation of defend- 
ant in justice courts, when.. 9723 
Fictitious names, used in plead- 
ings, when allowed ........ 9190 
NATIONAL GUARD 
Exempt from jury service....... 8893 
NATURALIZATION 
Jurisdiction of district courts... 8829 
NAVIGABLE WATERS 
Mer BOUNGATIOS © . ose cies ec sles --- 10683 
NEGATIVE ALLEGATIONS 
PETOOL UM y sche cru tetede sieeieele a ci eles Feo 10530 
NEGLECTED CHILDREN 
PrOLOCtION: OL Sy nc cic os oe os 10464-10486 
NEGLIGENCE | 


Causing death 
representative may sue for.... 9076 


We POLAT LE) 2 cecilia dies ar endl a na vid ctohs 9075 
Executor, suspension for ........ 10124 
Issues of fact in actions for, how 

Gh .T hy Pes eel andy Re ORO WPL? 9327 
Relief from judgment on ground of 
Ale CISETLOEAQOULG su, aoe Aerei tle oe 9187 
FIEVJUSLICO SCOUT rat wix:stocsisin’e ss taceis 9647 
NEGOTIABLE INSTRUMENTS 
LAW 
Assignment of, effect on defenses 9068 


Dishonor, notice of, imports what 10526 
Payment of principal or interest, 


effect as new promise ...... 9062 
Plaintiff may sue different parties 
Tee OG CLIO Mn very a aaicls ws vhs 9084 
Presumption as to time of indorse- 
ment and consideration .... 10606 
Who may be sued on overdue 
ADA Meee aire ala spits deo 5,» 9092 
NEW COUNTIES 
Effect on docket of justice courts 9708 
NEW MATTER 
Answer may contain ........... 9137 
Deemed denied, in justices’ courts 9646 
Demurrer 
BME LUSLEICL OCOUTLSS s kicle c's. < tle wwe 9155 
RN VUsOOR 5 COUTLE: ota v.uees Peas 9644 
When deemed controverted...... 9178 
NEW PARTIES 
Bringing in, procedure ......... 9090 
NEW PROMISE 
Effect on limitations ........... 9062 
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NEW TRIALS NONJUDICIAL DAYS (Continued) 


Appeal from order granting or re- Whatida ys sare ia sea eeu 8850 
fusing time, ia te ene 9732 What may be done by courts on. 
Bill of exceptions, how settled. : 9399  — eee vecereeseeresesevccs 8829- 8850 
Cases in equity, when granted.... 9396 
Decision on, how see Re a ee 9400 NONRESIDENTS 
Délinition’ \.. 4.2. 3 eee 9395 Administrator ove’. sia te sire teen 10072 
For Appointment attorneys for in pro- 
accident; Or SULPrISGs..-..s<)- 9397 bate proceedings .......... 10370 
OITOTs Min’ lawl cae eee 9397 Corporations—See Foreign Cor- 
excessive damages ....... ..6. 9397 _, porations 
insufficiency of evidence ...... 9397 Distribution of estate, when dece- 
irregularity in proceedings.... 9397 dent Was ....-++++s+sseeeee 10329 
misconduct of ‘jury 20. nes ae 9397 Guardians, appointment of—See 
newly discovered evidence.... 9397 _ Guardianship ......... 10444-10454 
Granten oe ken 9397 Limitations, statute of ......... 9063 
Hearings kt ee ee 9400 May appoint person to act as ad- 
ike # Ss of rag atiee aici Sala 9400 ministrator, when ...... «+++ 10082 
$175 Bigs 1c. ered eons Rae 9400 Partition affecting—See Partition 
Héttieee nase a Meat es Ts Me Pleadings, how verified ........ 9163 
pe Teoh aauiadehen 9400 Proof of service on default...... 9322 
t pane Asan ton Ot 9400 Security for costs of action..... 9807 
I same isle ceciceiaictonst aac te ERR) Service of papers on .......:.-. . 9783 ' 
n particular actions 
aa nce «is 6 Be ‘oe were kal sis) elie eifele Re NON Ae AB 
: EE dey PS eS ON pes | try an etainer. a 
prohibition ........ 9855, 9864, 9867 NES 
nrobaker procecdinva ace onie 10366 Judgment of, when entered...... 9317 
proceedings for distribution of NOTARIES 
— O8tates .. 11. ee ee eee eee e es 0325 Affidavits taken before ....10639, 10640 
Minutes of the court ........... 9398 Deposition, may take .......... 10651 
Motion for, how made .......... 9398 Oaths, may administer ......... 10693 
stenographer’s reports of trial, 
reference: 10’ tiie. ack oes ete 9398 NOTES—See Negotiable Instru- 
Motion on ments 
alfidavits,) Serviceman uc ns skeet 9399 
bill of exceptions, time for set- NOTICE 
tlewrent is ae ee eee ee 9399 See subject in question 
what*papers Made... .6e eta 9398 After appearance, defendant en- 
Notice of intention titled.t0y si wee eee eee 9782 
contents and service ......... 9399 Appeal to supreme court ..... -++ 9733 
hearing of MOtion feica . 5 © er elie 9400 Application for . 
time for filing ..........e008 . 9399 Certlorarl ............006. o Ste oan bean 4 
to move for, how made ........ 9399 discharge from arrest eee eeee 9876 
On dissolution of corporations..... 9925 
aindavits, when sehen ces 9398 Mandamus ....++.++eeeeee sees 9851 
foreclosure of mechanics’ liens. 8346 prohibition .......s...5-. 9851, 9864 
what papers made ............ 9398 quo warranto ..............6. 9584 
Papers used on hearing of motion 9400 Appointment of receiver ....... 9302 
Procedure’ when notice of motion Attorneys, how served ......... 9779 | 
not given, or denied :..y 2a. 9856 BYE ay. ; : 
Record on appeal, contents of.... 9402 citation, in probate proceedings 10362 
Statewent executors, etc., to borrow money 10196 | 
AMeCNAMECNLB) . va/0'o viens sees oes 9402 Justice, on transfer of cause... 9623 
Bottlementar noses tot ses er 9402 mail service, when and how.... ‘ 
either party entitled to...... 9394 ee. eee Ee 9774, 9780, 9781 
power of judges ........... 9393 record, in probate proceedings. 10357 a 
Stay of proceedings ............ 9401 telegraph or telephone ........ 9785 _ | 
Upon what papers application Change of attorneys ........ 8975, 8976 ] 
Hina hele, Nee ie nee 9398 Claims against estates ..... 10170-10172 } 
When ‘granted ccatun sence eee 9397 Clerk may issue, in probate pro- q 
When not granted for error in in- ceedings, when ............. 10376 
BELUCLIO NE Gina, mien sles cee ee ke 9349 Exclusion of deposition, when no- | 
tice HOt PIVEN NG we we Le ane 106538 
NEWSPAPERS—See Publications Execution sales ........... 9482, 9433 
Extension of time, limitation.... 9823 
NONJUDICIAL DAYS Final distribution of estates.... 10324 
Appointments for holding court, For letters of administration.... 10076 
OLLeCts er cedatis sf ikiets ein eats 8851 POOL Otis ace et aid. area - 10079 
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NOTICE (Continued) NUISANCE 
How published when not express- PC GUO LOL giant siae didiecn dt Ane e 9474 
Beeston ated: . 6a Fe sted wae 9833 DV GRU Gls Male sia sits ot ape ete re'es.® 9:0 98.2 9474 
In contempt proceedings, service 9784 WP UTISCICLION A wis yninst vate wie cise vi ee s 8829 
In court matters 
how OP OLETG Lape a Se eeepc ns Be et . 9778 SE eerste p 8881 
meg pe in writing ...5.:.... 9778 P pat © eee oe 
Injunction proceedings, when re- NUNCUPATIVE WILLS 
TE AE ac Ee 9245 When and how admitted to pro- 
Inquiry into incompetency of per- DELO beans es re Ware Ar A 10053-10055 
sons toceeccseseeecssessees L042 OATHS 
Intention to move for new trial, Courts may administer .......... 8844 
, Service and contents ....... 9399 Judicial offieers may administer.. 8873 
Been 10r wages ............ 8354, 8355 Of 
Motion appraiser bate proceedings 10131 
to release attachment ........ 9282 Pep itdn gral We amie abel go7g 
to tax costs ..... pets e eee -+++ 9803 ARLORUGY duc uy ase eee ae we in eierie 8939 
when and how notice to be given 9774 commissioners 
Nonresidents, service on..../... 9783 in dower proceedings ........ 10165 
in eminent domain......%... 9944 
arrest, in justices’ courts..... -- 9655 corporation acting as trustee, 
sale of estate, when unnecessary 10233 PUATULAI A GLO sian as ois ater 9828 
trial, in justices’ courts ....... 9637 executors and administrators... 10087 
Parties, how served ............ S779 POCUEVETLOVY juss a cele ie etoladers 10135 
Haruition Of estates -............ 10342 guardians to account .........: 10422 
Pendency of actions, when and TUENG Cato eines ae ets coals sala oleate 9348 
MEMO ried aa vias so ae ein visit 9109 Da ypetice- of the peace... aa. 22 883 
Petition official stenographers .......... 8928 
for payment of legacies ...... 10319 receiver in proceedings supple- 
for probate of will ...... 10025, 10026 MOMbATY fesse sete e eee sneer 9464 
toebecome sole trader ;:....<.. 9983 ROCCLViCLN meet isvatelslelalsce ete tele Seleyetete 9305 
to convey lands of devedents.. 10269 referees settee eee e cece eeees 9377 
Postponement of sale of real prop- special AGMAMISTTACONS 2. a os 10110 
erty of deceased persons.... 10231 WALTLCSSOSe catersbe cractcrceeraterere 10694-10697 
eee tia ched -vrovert 9375 Person may declare or affirm.. ..- 10697 
eee Le eae Se Det hak Public administrators may admin- 
belonging to deceased persons... Petar 10006 
BMG fon nig Se boe0 aie «oe «/s 10213-10220 item aihoci ced: tol adiiinistony wt 0808 
PeGUSrQlan ...... 2.65. 10433, 10434 ea 
personal property of estates.... 10201 OBJECTIONS 
Sale of property on execution, how Action barred, how taken..... ~- 9065 
SMEAR asa oy soos o 1% he's ook ss '%e'e 9432 Statement of, how made ........ 9388 
Service To 
by mail, how and when....9780, 9781 accounts of executors, ete. .... 10292 
Meeppenerally .....02.--. 9778, 9785 accusation in disbarment pro- 
on defendant, when unneces- COCHINGS 66. sess ceeeeeeeee 8968 
EB Sore 9782 application for change of name 9966 
BMeUONTOSICONG 2.6 ce vee ces ee 9783 complaint 
Settlement of accounts of execu- when may be made by answer 9135 
tors and administrators .... 10304 when waived .............. 9135 
Taking depositions in state...... 10651 are of order of sale of inne 
To estates coe e ences ec esscceees 
adverse party to produce writ- outa of corporation...... fies 
Brmgin @Vidence . 11.6.6. 5... 10586 SRB MUUL EA or oa sents sa ee 3 eis 0 
ereditors of estates...... 10149, 10170 form of interrogatory in depo- 
executors, etc., of suspension... 10125 BUDA Shh esac a tP. diene? ote 10652 
on absconding ............. 10127 _ partial distribution of estates.. 10320 
heirs in probate proceedings, petition to become sole trader. 9985 
BATT A A eS Pa 10026 POLOPGOM A ils wee wl ains sieie « 9381, 9382 
Pate. BELEN AGOUs cep e w'einto ns =~ 9890 release of attachment ........ "9283 
to perform covenants of lease 9889 TSIGORM AA Dali tle =5 6 ops ns 10682 
RAMA Gl Oo se tated aivis. sowie ask o.6 0,5 9889 oRsECTS 
Vacation or modification of order When admissible as evidence.... 10599 
MAude Ont Of, GOUTE, ...- U2 = « 9776 
When and how served ...... 9778, 9779 OFFER 
When want of, no defense in forci- Defendant, to compromise after 
ble entry and detainer...... 9892 Bus ele Md hx cae ee A al Les «s 9770 
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OFFER (Continued) 
In writing, when equivalent to 
PAYMON 3} 60s cst ah dada 
Of compromise 
before trial in justice court... 
not admission 


OFFICERS 

Actions against 
for property seized, time for 
commencement 
When sbried iat) as kmckene sta aves 
Duty to notify public adminis- 
trator, when. oS cans sacieiers ote 
Entries made by prima facie evi- 
COGGG i aw? oe tae eee sai ree 
Exempt from payment of costs, 
when 
Fees must be itemized .......... 
Need not give bonds, when...... 
Public, property how attached .. 


OFFICIAL ACTS 
How proved 


OFFICIAL BONDS—See Bonds 


OFFICIAL DOCUMENTS 
See also Evidence 
How proved 


OPINIONS 
As evidence—See Evidence 
Of supreme court in writing..... 


ORAL EXAMINATION—See Evi- 
dence 


ORDERS 
See also Motions and Orders 
Appeal 

TOCOLG = Ae cecB cn alee teins eis ea 
to supreme court, from what 
taken 
Appealable to supreme court, when 
Defined 


eevee eeeee eee eee ee ee 


Discharge from prison........... 
Effect of judicial orders other 

Thar Wd ements) sy,, cea: oies 
Final aitect, of 7-9 tai eres gateee 
For payment of money, how en- 

LOTCROM L155. % 5 sa stnloie acter gis nie oy 
How publisheds. -) ay watateete seca 


How reviewable by supreme court 

In probate proceedings 
certified copy to be filed...... 
facts need not be stated in.... 
power of clerk to enter........ 
where entered 
In special proceedings, definition 
Made out of court, vacation or 
modification, notice ........ 
May be made by judge in any part 
of state 
Nofy. final eteerroloe aw tomas 
On application for change of name 
Subsequent application to courts 
forbidden, when 
violation a contempt ......... 
To show cause, when hearing may 
be ‘transferred’.4.54.%4. 252. 


ceereree ee ee ee we oO 


oevrvreeeeeoerereee eevee 


10680 


10568 


ORDINANCES 
Action for violation, when to be 
GOmMENCed ss. hae eee eee 9034 
How pleaded in police court.... 9725 
Private statutes, how pleaded... 9174 
ORGANIC LAW 
Deihed \ecaseaemes 5 tune ee ae aoe) bOen, 
ORPHANS’ HOME, STATE 
Commitment of dependent and 
neglected children, when .... 10470 
OWNERSHIP 
Presumptions arising from ..... 10606 
PAPERS 
Defective titles, effect of ....... 9818 
Inspection® of-s:ha0e ae ecm oe Dae 
Jury may take to juryroom .... 9352 
No fees for copies, when ........ 9832 
Service. df V5 Sts aera 9778— 9785 
To be furnished 
on appeal 1. sas. 0. eau et eee 9745 
supreme court, when certified... 9746 
Use of initials permissible in.... 9190 
When lost, how supplied ....... 9817 


PARENT AND CHILD 
See also Protection of Dependent 
and Neglected Children.10465-10479 
Father or mother may sue for in- 


jury or death, when ........ 9075 
for seduction, when .......... 9074 
Punishment of parents of depend- 
ent and neglected children... 10472 
PAROL EVIDENCE—‘See Evi- 
dence, subtitle parol evidence 
PARTICULARS—See Bill of Par- 
ticulars 
PARTIES 
Action not to abate, when ...... 9086 
Actions in name of party in inter- 

OBE iris bikin bist eet 5/5 wera he ee 9067 
Appearance in person or by attor- 

NOY palek Kasai ele vetel nl sete be meer 8988 
Assignment not to prejudice de- 

LODO Minsiste sais nm ete ee ee 9068 
Associates in business .......... 9089 
Change of venue by agreement of. 

GORGES Sali alee eels nod ele tee 9100 
Complaint must contain names of 9129 
Court may order parties in...... 9090 
Death by wrongful act, repre- 

sentative may sue for, when. 9076 
Death or disability, effect...... - 9085 
Defendants 

Actitious MAME es... ab. ee 9190 
in 

adverse claim, joinder of.... 9081 

Groctment wii ten eee oo Bune 

eminent domains. «ui ee oe 9942 

in forcible entry and detainer 9892 — 

QUO? Warbanto oe a4 sees are oo. 958R 

who may: be joined as......... 9078 | 
Either party may 

bring issue to trial... J... cies os +033E 

have exceptions settled ....... 9394 
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PARTIES (Continued) 


Executors and administrators.... 10263 
Father may sue for injury or 

Semen OT CDG Ly 6 cxtes Sys «= 9075 

Father may sue for seduction of 
SET L OT fa 5 pe eislele wip a oes 9074 
Fictitious names, use of, where 

Se ERNE ahs Catclgt hl a, Be bles, = ps 9190 
Foreclosure proceedings ........ 9467 
Guardian ad litem 

appointment, when necessary.. 9071 
MPa DOING: 35215 s). cen th es 8 9072 
Guardian may sue for injury or 

death of ward, when ....... 9075 
Holder of over-due negotiable pa- 

per may sue whom ......... 9092 
PePPEC ORI ONALCH "oi. w eee cee eee s 9009 
How served with notices and pa- 

RUMEN Stele oats st to's Rete ss 9779 
Petree ANC Wile... ses ek oes 9070 
In 

actions for partition ...... 9518, 9519 

BIOMINOLOOTS © 25.666. 5 on ons 9521— 9529 

unknown 

how served with summons. 9524 

interest to be protected.... 9551 

rights determined ........ 9527 

contesting probate of will.... 10032 
forcible entry and detainer.... 9893 
Mr AOUTTS: 5 s%, sie wale eos Sa 9629 
special proceedings, how desig- 

SET ig righ aS laice's aia e vies 2 Fain e 9834 
Pe, bs ws ns 56d awe b's oe 9071, 9072 
Insane or incompetent persons ap- 

DORE RIL Wi cela la wis ic 0 «ola ee es w's's 9071 
Interpleader, when maintained... 9088 
Intervention, how made ........ 9088 
Joinder 

of 

defendants in actions to de- 

termine claims of real prop- 

a Re ey be eee 9081 
parties defendant, when .... 9078 
parties in interest, when .... 9083 
parties plaintiff, when ...... 9077 
state as defendant, when .... 9079 

when holding lands under a 

COMMON SOULE .......seeeee 9082 
Joint tenant against cotenant.... 9091 
Landlord may be joined as de- 

BERL OW OT: op oceserese 5 es > ws 9078 
Married WOMEN ............ 9069, 9070 
May object to referee ...... 9381, 9382 
Mechanics’ liens, foreclosure.... 8347 
Misjoinder, ground for demurrer. 9131 
Must subscribe pleadings........ 9162 
Ne ee ee ae 9474 
One or more may sue or defend 

BE EOD, eal claro aig = aye aie 0-4 9083 
Other parties, how brought in.... 9090 
Plaintiff | 

may include different parties to 
commercial paper ........-. 9084 
who may be joined .......... 9077 
Pleadings, allowed to .......... 9127 

Real party in interest must prose- 
DUDE tN colon acre Me eae ce © 9067 
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PARTIES (Continued) 


Real property, title under common 

BOMTG Cowie tateeiernn hls a ates ooh» 9082 
Representatives may sue for 

USL ie WICH tees gives sa dws « 9076 
Security for costs, when........ 9807 
Seduction, statutes governing par- 

PGA: 1 ACTIONS wa chins sc oc 9073, 9074 
Substitution of defendants ..... 9087 
Summons to contain names of.... 9107 
TON ATCS 1 COMIN OLE 9 ak eigie eee she 9085 

may sue jointly or severally, 

Ve TL in toate hale a Sem Aa ee ite wie ore 9085 
Tight to speceotenantie.. ... + 9085 

To 
actions on commercial paper, 

WG IAA YT? DOSS OU Asc srekames 9092 
appeal, how designated ....... 9730 
CLVil GAGLLONS 4 os eeeitieatce Sot 9067, 9092 

HOWeUerionated i, an. «eet 9009 
special proceedings, how desig- 

NOC S , gnceet eee ts 6 crcl oats 9834 
Trustees of express trust defined. 9067 
Unmarried women may sue for se- 

GQUBUIOD AG os cis Sate eat pee stee eee 9073 
Use of initials permissible in 

DAVOTB A rae vis tints 4,5 0'8is © siste's 9190 
When 

deemed same in different ac- 

PAQUBE OS ih tes fa wuss st ss Pe ee 10560 
defendant deemed plaintiff, and 

plaintiff deemed defendant .. 9312 
ONG lMAY ‘Sila LOfcall Wo. es oe te 9083 

Who may be joined as ...... 9082, 9083 
not be witnesses, when........ 10535 
TOAGEM. MOTIPATES swans x pele 9044 

Wife may defend, when ........ 9070 

PARTITION 

Abstract 
costs of, when allowed ....... 9573 
how made and verified........ 9574 

Action by 
BROUULOL NE, wie ta/k ss ccna edly sae out LOAD, 
Vere gana OXcGcuLore: «4s sss w.0 10138 
UREN DY OUOL Ets ce citations woe oa 9516 

Allotment to tenants in common, 

DIOCOUUTOt Le wats ae See 9535 

improvements, how allotted... 9535 
ATISWED,EOUTCNTR OL: . Jet censsisas 9525 
City lots and tracts 

DLOCCOUPEE ONL AALS aor Ma atts wes ae 9532 

referees and appraisement .... 9532 
Compensation adjudged when par- 

IMtLON MIM POssIDIS” .),.s's)60 vie © 9563 
Complaint, contents of ......... 9520 
Conveyances 

executed on confirmation .... 9556 

Wists DEyTSCOLded, Paw < were eee pial 9558 
Cost of 

abstract, when allowed ........ 9573 

suit, alien on shares ......03. 9570 

how apportioned ........... 9539 

of previous litigations ~al- 

lowed, when ..... escccees 9572 

Court may order 
Paria eee eS a wie eoreien & &« 9528 
BRLO; A WEON 5. sik’ sista eee s we Minia a's 9531 
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PARTITION (Continued) 


Death or insanity of parties, ef- 


TEGUOL Sisk ah tee ete 9533 
Disbursement, interest .......... 9575 
Dower interests, how sold...9567, 9568 
Duty of clerk in making invest- 

AHONES"?. 5k ss Pelee os ate ene 9562 
Estates for years or life, how dis- 

POSCAL OF ©. cc ete eee eee 9541 
Expenses of 

previous litigation allowed, when 9572 

referee, apportionment of...... 9539 
Future rights, how settled...... 9552 
Guardian may consent to without 

action; “(whet .ou% fy soak ons 9566 
Improvements of tenants in com- 

MOUS 22s winks vad coe ae ee 9535 
Infant may sue, HOW ©). ccs «pews 9517 
Insanity of party, effect of...... 9533 
Interest, when allowed ......... 9575 
Investments, duty of clerk con- 

PELNIN Pronk sivic ehh see 9562 
Judgment 

conchisiyeness DL ts... pss ees os 9537 
effect of on certain tenants for 

VGRTSS Wn oes tenements 9538 
Lienholders 

as parties, procedure ......... 9529 
AS ‘POT CHASETS; gah nies cee ees 9557 
not of record to be parties, 

Wiel (0h). ag.< aston heh eee 9520 

to ‘be notitied secu Wang ones ves 9530 
Lien on undivided interest ...... 9540 
Lis pendens to be filed ......... 9522 
Lots and farms sold separately.. 9553 
Lots and subdivisions, sale of.... 9532 
Married women may release dower 

interest ‘howl. .n¢ +25 ove eres 9569 
Of undivided estates after dis- 

tribution—See Probate Pro- 

CROCUS cut nts se ae le 10334-10345 
One referee appointed, when .... 9571 
Other securities, how applied.... 9543 
Partial partition, when made.... 9528 
Parties 

WHO) IRAY<DEMi. <p uict ease nes 9519 

PWHOSMUOST- DO. .4 0s.6o)e ebiehtn nls at 9518 
Placa Wi trial yo. C60 euler ee es 9093 
Proceeds 

of sale : 

Gisposalwols oy es a eciee 9542— 9544 

for unknown parties, invest- 

mentiol odie ts seek 9559, 9560 
of incumbered property, how 
applicd eas wo - be seit ee 9542 

paid into court, when ........ 9545 
Proof of rights of unknown par- 

T169 «ones Ghote ae eee 9527 
Publication of summons ........ 9524 
Purchasers, who may not be..... 9554 
Referees 

appointed, when .........ceee- 9531 

ascertain if liens paid ....... 9529 

may lay:outeTOadiiee oe cioue- 9534 

to. make (Teportigeens sor cee 9536 

judgment on confirmation of. 9537 


to take security for purchase 
money, when 


eeeceeeeeev ees eee 


786 


PARTITION (Continued) 


Rights of parties, partition ac- 
COTAIN GY) Fel on aeetetehe te pw cies 
Sales 
at public auction 
court to direct terms 
investment of proceeds, how.. 
securities in name of parties. 
lienholder as purchaser, pro- 
cedure 
report to court 
who may not purchase at ...... 
Setting apart highways 
Share of infant paid to guardian 
Share of insane person, how paid. 
Summons 
by publication, when made .... 
how directed 
Tenants in common, partition of 
lands 
Tenants to receive compensation. 
court 
may fix amount 
to protect future interests.. 
to protect unknown tenants. 
Terms of sale to be made known. 
Title of parties may be tried.... 
Title to be ascertained before 


oeoeoereee eee eee e 


oereee reer eee eevee 


ceoeoeoerer eee eee eee eee eee ee 


sale’ oie. 55 hee 2S cole eee 
To be made according to rights 
of! parties. wisi ss welt eee 
Unknown 
owners, order to designate por- 
tion Owned “bY¥t.0= se owes 
parties, how served ...:...0s5s 
Who may bring action ......... 
Who must be partios Aves. eee 5 
PARTNERSHIP 
Act or declaration, partner as evi- 
AONCG. iiatain'e a klast he Geta Pheg ees 
Attachment, how released ....... 
Execution.against:.. 5... seesne. 
How property of deceased partner 
Bold isis x osbetthe aie is atonal oo ene 
How -suedsa te jceet iia ee 
Judicial officer not to have law 
PATENOT oF siocc mw nw store Nes Ae 
Law partners not to appear on op- 
positaisideg 55 sass, ee 
Partner 
may be administrator......... 
may compromise with creditor, 
CHOC testo pica y eae ene 
of county attorney not to de- 
fond, WHER 2, y vg meee 
trustee of property of decedent 
Petition for sale of mine by..... 
Presumption as; to) ss satis oe wee 


Receiver for, when appointed... 


Surviving partner, rights and 
duties. aes se mia alecrgrala tee 
PAUPER’S OATH | 
AM davit (7. fice ncltee tee vale etet 
On discharge from prison ....... 
PAYMENT 


Of principal or interest, effect as 
new promise 


9534 


9546 
9547 
9560 
9561 


9557 
9555 
9554 
9534 
9564 - 
9565 


9524 
9523 


9535 
9549 


9550 
9552 
9551 
9553 
9526 


9527 
9534 
9531 
9524 


9516 — 
9518 
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PAYMENT (Continued) 
Offer in writing equivalent to, 
Os saree Pore 
Officers’ fees when required...... 
Person entitled to receive, when.. 10681 
Presumption as to ...... Aer cute ae 10606 
Tender, rules governing... .10680—10682 


PEDDLERS 
MEMITULE is glen Sa sielaie'a ey eas e's 9428 
PEDIGREE 
Declarations of decedent evidence 
ST, Siri dat etal Bins 9 cv 5 xh5'= os 10513 
Evidence of, what admissible as. 10531 
PENALTIES 
See also Fines 
Action, time for commencing.... 9032 
Disobedience of writ of mandamus 9860 
In contempt proceedings........ 9917 
BOMUOLRDEIOL (20.5. os oc cee sete 9094 
Practicing law without license.. 8943 
Refusal to produce will..... 10020, 10024 
PENSION 
Mothers’ pension act ...... 10480-10486 
PERFORMANCE 
(0 CES i ee 9170 
PERISHABLE PROPERTY 
How sold on execution ......... 9432 
May be sold by special adminis- 
RRM ig or ace = 0's, 6 sep viet sree 10111 
Sale 
Peeaaministrator .... 62. scsees 10200 
mumer attachment ......2..200 9270 
MPOMEEDDOCAL! 0 cee cee 9742 
PERJURY 
Fact of, how proved ...... 10505, 10608 


PERPETUATION OF TESTIMONY 
Application for order, how made. 10687 


Appointee authorized to take.... 10688 
Deposition 
effective as oral testimony..... 10692 
ESE Si aia 10689 
prima’ facie evidence.......... 10690 
Evidence may be produced, when. 10691 
BURPILOCEOG 620... 0 cect ee sees 10686 
PERSONAL INJURIES—See Neg- 
ligence 
PERSONAL PROPERTY 
Attachment, when covered by con- 
ditional sales agreements... 9291 


Claim and delivery, action for— 

See Claim and Delivery. .9220— 9239 
Delivery on execution sale...9439, 9440 
How 


UME oe a ou Scie + bx'e’s ce Sewanee ds0e 
sola on attachment .........-. 9271 
sold on execution ........ 9432— 9434 
to levy execution on.......... 9417 
Of deceased persons, how sold... 

Olt ear ie Ar Bet OnE ae 10200-10204 

Possession of executors and ad- . 
ar bed tral: ciste ace 10138 


ministrators 


PERSONAL PROPERTY 

ued) 

Receiver, when title vests in, on 
proceedings supplementary .. 
wash hated bicest Pra ctal Neel sia ahaa} w 9465, 9466 

Recovery of, time for commencing 
HOLLOW east la cate ate eis «le ae 6 

When mortgaged, execution .. 


(Contin- 


PERSONS 
May be witnesses, when ...10534-10537 
PETIT JURY—See Juries 


PETIT LARCENY 


Jurisdiction of justice courts.... 8842 
PHYSICIANS 

Exempt from jury service ...... 8893 

Tbe azerabenri (ait. ) Mee reter ee PERE ON OP Ene rie 9428 


Privileged communications to.... 10536 


PLACE OF TRIAL 
See Actions, subtitle venue. .9093, 9104 


PLAINTIFF 

Actions on commercial paper.... 9084 
Adverse claim, costs’... ....<..60 9489 
Bil OWwAneGedl: COStE+.. 2. vc ce cite 9787 
PO PUTELIOTE ene e, to we chase 9009 
In contest of probate of will.... 10032 
In special proceedings.......... 9834 
May order discharge of debtor 

frome prison. Stlost 1... . J... 9885 
Pisadingsallowed! tol... -.. coco. 9127 
Real actions, when he cannot re- 

OM AT a COBDS Bisa. tx sal ore Violen ol as 9489 
When deemed defendant ....... 9312 
Who may be joined as........... 9077 

PLEADINGS 
Account 
delivery of copy to adverse 
PSE Samal at tetalnce fact ee sai eien are oe 9167 
LGW DIBROBU fete cc at seen ciate aes 9167 
Allegations upon information and 

belief, how construed ....... 9179 
Allegations, when taken as true.. 9178 
Amended complaint, copy to be 

JNRSIS che FAB Rn oe Oana mPa 9134 
Amendments 

how and when allowed by court 9187 
of course, when allowed ...... 9186 
time for answer or demurrer... 9186 
upon decision to demurrer, 

WU on UO WOO oe wees cs oe ahaa 9189 

division of action in discre- 

tion of court, when....... 9189 
Answer 
admitting part of plaintiff’s 
BURN ALL OO ti tele oc ele ciaie's xan aiere 9149 
COMLGILE peter tata atx s.« ye acnlaela 9137 
controversy between defendants 9177 
may 

allege what in libel and slan- 

BS ADT LS Ms Saw asin asa bie ote ots 9176 
contain all defenses or coun- 

TOLCIGIINIE, Vee ce'sal< s ele do oc 9146 

By corporation, contents of ..... 9163 
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PLEADINGS (Continued) 


Complaint 

CONTENUS % . kwon Sale DRG tance 
eross-complaint, when and how 

allowed... a's sxeam> Peee take 
joinder of causes 
justice. court. owe eee manee 
libefand slander sin jack setae 
objection to, by answer 
when objections waived ...... 


Conditions precedent, how pleaded 
Constred, (hows venk ee eee 
Controversy between defendants, 
answer 
Copy of 
instrument payment of 
MONG TS ek Let aie eee eee 
written instrument, effect of.. 
Counterclaim 
admission of, judgment for ex- 
cess 


eeceeerreeeeee 


for 


eoececevreereeer eee eee ese eevee 


affirmative relief, demand for.. 

Si twiy ts istktate g Mlerees aad tier inte 9141— 
by OXECULOES? etc., essentials. 

Pe Ne Che rey SR 9142, 
CONNEC Cx. uae stare keen ea ee 
CeOMULTOritO 2 ance eh es ee 9156, 
denial on information and be- 

Lief (744.7 ink Gh Sticne trae wom eaes 
failure of defendant to set up, 

CILSCt We hanes eed ae ae ee 
Judgment, Ol... ohn es cee eaters 
legal or equitable, may be joined 
libel and slander Wo. mar sos 
new matter deemed controvert- 

OO, WILEIN bie nis actuals false eters 
not barred by death or assign- 

TONG sn in'sl ura Sie owns par ceiene wekaeis 


objection to complaint by, when 
partial defenses may be set up. 


TUBS .COVETDING). (scsi ek aie tee 
separately numbered and stated, 
WROTN 3. cia a1 alum ereig ak porieanee 

Court may 
enlarge time for, when ....... 
order amendment, when ...... 
Cross-complaint, when and how al- 
LOW OG) 22303.) as taste aise ek ere 


Defendant desiring judgment must 

demand (it, ,whont 4.5 cases 
Defenses, partial may be set up. 
Defined 


Demurrer to answer 
counterclaim, grounds of demur- 
TOLETO fo es he ee ees eh ae eee 
grounds of demurreti.css persis 
on ground of insufficiency..... ° 
sustained, amendments, when.. 
time. within’ which \iic eee. oes 
to whole answer or separate de- 
fense 
Demurrer to complaint 
defendant may, when 
must specify grounds 
objections 
by: answer, when (7.1. 2'ss sis 
when deemed waived 
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Demurrer to complaint (continued) 


proceedings when complaint 
Amend ed 6 aL. ices io tre sles wee 
to 
counterclaim 0s ics es ys 9155, 
new Matter icles. e de eee 
specify. grounds 4. ..cn eee 
whole or part of complaint... 
Enumeration ‘of a2.0%... «vein ee 
Errors and defects to be disre- 
garded, /whén! v2 0)..4)0.eee 
Extension of time for filing.9187, 
Fictitious names, use of, when 
allowed. ...icass 5.5 sacs aera 
Form, where prescribed ......... 
Frivolous pleadings, how disposed 
OL, ois:--5, 5h eves obtain Fe ee 
Immaterial variance, duty of court 
In justice courts—See Justice 
Gourtd tits ee 9638- 
In proceedings against joint debt- 
OTH % cies aout a sis Sie « aie ake ana 
Information and belief, allega- 
tions, how construed........ 
Initials, use of, when allowed.... 
Insertion of copy of written in- 
strument, effect’ of ......... 
Instruments for payment of money, 
how. pleaded ?..4 5 dete 
Irrelevant matter, how stricken 
OUG go 060s a eels tects sean een 
Judgments, how pleaded ...... = 
Libel and slander 
answer may allege what ...... 
how. pleaded. )\. 2's s-<s:a0 a ete 
Liberal construction required.... 
Lost papers, how supplied ...... 
Material allegation 
defined “255 cA. nao ccs phite 
not denied deemed true ..... ° 
Must be subscribed, how........ 
Papers without title valid, when. 
Partial defenses '\,....<+< areas 
Performance of conditions, how 
pleaded "x. sce tik +s fem ee eee 
Private statutes, how pleaded... 
Real property, how described.... 
Reply—See Reply ......... 9158— 
CONTENTS fens pre's lays s/a sje eee 9158, 
defenses, separately stated.... 
demurrer tO. css csiwseksaes cam 
failure; elect ae ec oc, scenes ee 
Talure ‘to emul yak eee 
NOW. TLALECE) cis ain's ties yom ne 
Sham pleadings, how stricken out 
Statute of limitations, how pleaded 
Sufficiency, how determined..... 
Supplemental 
to complaint, filing and service 
when: allowed c5-7. Maude ares z 
Time for answer after pees 
how computed ......s0. < ole 


9134 


9156 
9155 
9157 
9154 


9127 


9191 
9823 


9190 
9126 


9165 
9184 


9651 
9766 


9179 
9190 


9172 


9171 


9166 
9169 


9176 
9175 
9163 
9817 


9180 
9178 
9162 
9818 
9147 


9192 


on overruling demurre*.seceeee. 9192 


to amend complaint.. 


bs 'ela tle a 6 6p 
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PLEADINGS (Continued) 


Variance and amendments 


amendments 
MeeOL COUTSO™ os 50/5 cles c's wow 2186 
GUND oo ca ile, eH era'e vee o's 9187 
demurrer sustained, amendments 
Og AN oat a Se eo ee 9189 
errors or defects, must be ma- 
BREMEN rates eta g te TEL ges gerd ak 9191 
fictitious names, when permis- 
ME a Pas BG. Sue we oie aa 9190 
misjoinder of causes of action, 
Peer GUC cist Pe a a cles cree s 9189 
of answer, of sureties, in claim 
UML EVOT YS cle yt de, ieizs e's t-0 9188 
variance 
amendment upon terms, when 9183 
amendment without costs,when 9184 
when failure of proof ...... 9185 
when immaterial........ eves, 9164 
Verification 
for corporations, how made.... 9163 
UM MNES 1 o0 a he loijose 4's 0) cs. 0's.0°0.8.0 9163 
subscribed by whom ......... 9162 
What pleadings are allowed ..... 9127 
Written instruments, effect of 
DMG 2 oe ow ba 0k w ole wees 010 9172 
PLEDGED PROPERTY 
PPO WEOttACNOd . 2. ic ccecvee 9292, 9425 
POLICE COURTS 
Appeals from, how taken—See 
ERAR es as a area a0 oes 9754— 9761 
Civil actions 
defendant to plead, how ...... 9727 
mow commenced .......... oe sa, LED 
juries 
how formed and impaneled.. 
4 ST ron 8925, 8926 
how summoned ........ 8913, 8914 
ROE ISR clas) xis sip'sie + 64.05 8843 
proceedings, how conducted.... 9728 
Purmons tO issue’ ..... «1.40 9726 
How established and governed.. 8843 
cls o's ceo lais vs Bic less ws 8843 
POLICEMEN 
Actions to recover salaries, time 
for commencement ..... 9036, 9037 
Must summon jury for inquest... 8916 
POLLING 
. Jury on return of verdict ....... 9358 
POOR 
Seeurons oath, form of 4......... 9880 
Persons may sue without costs.. 9809 
POOR FUND 
Mothers’ pension allowance paid 
Loa gah Pane Oe Pe 10483 
POSSESSION 
mavorees DY TENANG oases scaseices 9023 
ESEEITCD URDU oy a's v6 oe cies She Soe 9020 
occupation, under claim of title 9021 
under claim of title not written 
ah an sid Pah Pee a We 2 Sia 9021, 9022 
muder instrument. 25... ase des 9019 
when deemed grant .......... 9018 


POSSESSION (Continued) 
9297 


Of range-stock, when attached.. 
Of real property, when necessary 
to maintain action ..... 9012— 9025 
Presumption from .......+..-+s- 10606 
Recovery, limitations, disabilities 9026 
Right of, not affected by descent 
GAAG ova dial ple sree caherete stale wight  D0BO 
Writ of, in dower proceeding.... 10169 
POSTPONEMENT 
See also Adjournment—See also 
Continuance 
Of 
sale of real property of dece- 
NOUS Beast ae cine eee 10230, 10231 
trial 
by justice court, when ...... 9667 
by ‘consent, (when... 22... 9668 
upon application of party, 
when and on what condi- 
Ons PTanLpd sie. secede. = © 9669 
deposition of witnesses, when 
TAROT sh ele ois aera bie oie Unto 9333 
for absence of evidence, pro- 
GONULOME. gon ns oo ede ox 9332 
adverse party may admit 
GVAUEUCON sissies sat a s.5m 332 
On failure of return of commis- 
sion to take testimony ...... 10649 
POWER OF ATTORNEY 
Guardian may execute ...... ..-- 10453 
POWERS OF COURTS—See Courts 
PRACTICE OF LAW—See Attor- 
neys-at-Law 
PREJUDICE 
Cause for change of venue ...... 8868 
PRESCRIPTION 
Title by, when deemed acquired.. 9018 
PRESUMPTIONS 
Books containing laws presumed 
GOTT OCUM I Tai Coan ate Sess 10550 
Conclusive 
GOUUOU a Prta-de «ace sisi ude t sinc 's as 10605 
Peg bad pica WTS) Ch ata a hae a ee 10605 


issue of wife legitimate, when. 10605 
judgment or order of court con- 


CULT CONTR OTe « tid's' dic beth sa) 10605 
other presumptions .... ...... 10605 
title of landlord as against 

ROMA epeet ceca a eros otis dee tae 605 

truth of facts recited in instru- 

TOG ke, Wels swine bse.+ aps OOM oe 10605 
MOOR a tet dite wake Od au yoy We 10602 
Disputable defined 1... 2. snes. 10606 
HOW CONMLTOVERTON 4 one oe detec 10604 

PRIESTS 
Exempt from jury duty... <1... c... 8893 
Privileged communications ..... 10536 
What property exempt .......... 9428 
PRIMA FACIE EVIDENCE 
See also Evidence 
TSOOKE MLAS, Ol. wheel dese cules 10584 
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PRIMA FACIE EVIDENCE (Con- 


tinued) 
Certificate of purchase or location 10575 
Definition” of 14... wscusitsis-c cul ese 10498 
Entries 
byidécedenteici. wyttia's steers 10594 
by officers or board, .......... 10576 
in justices’ dockets <5. sss as 9704 
in, Oficial books. Wsewere ain tte oe 10570 
Relative to third persons........ 10512 
Stenographers’ reports .......... 8935 
PRIMARY EVIDENCE 
Definstion-0fe. view «sists enisirs.s e/arata BL ee 
PRINCIPAL 


Effect of payment as new promise 9062 
When bound by a record with 


PULECLOS Aitcds fy pe iso erste sl eee 10562 
PRISONERS 
See Imprisonment 
See also Arrest ......... ....9875— 9886 
How produced as witnesses. 10628-10630 
Right of attorney to consult..... 8990 
PRIVATE 


Sittings of courts to be, when.... 8848 


PRIVATE ROADS 
See Eminent Domain ....... 9955, 9958 


PRIVATE STATUTES 
Datinedt yeti 28 oe coisa aie 10548 
How’ pleaded se 5 vanes suru be ae store 9174 
Recitals in, conclusive between 
WY OM dec casts: om eswusterate eaesor mete 10553 


PRIVATE WRITINGS—See Evi- 
dence 


PRIVILEGED COMMUNICA- 
TIONS 
What constitute! sc. cence cence 


PROBATE PROCEEDINGS 
This title embraces all probate 
procedure law, including ex- 
ecutors and administrators, 
proof and contest of wills and 
inheritance tax. See Civil 
Code for law relating to exe- 
eution of wills, legacies and 


--- 10536 


succession 
Absent owners 
appointment of agent for...... 10346 
appointment of attorney for, 
by. Gouri Aa. ae aed a oe 10370 


Accounting and settlement—See 
subtitle settlement ....10288-10306 
Accounts, settlement conclusive, 
WW RGD eo otareAiwin al slate ete We eee ee 10303 
Actions 
against executors, etc., for waste 10260 
concerning real estate, who may 
MAMML BIN \ ius tence ete ay 10138 
for waste and conversion, ete.. 10259 
on bond of executors, ete....... 10262 
to determine heirship—See sub- 
title; heirships2e« wees 10324-10326 
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PROBATE PROCEEDINGS (Contin- 


ued) 
Actions (continued) 
to recover property fraudulent- 
ly dispossessed ....... 10265-10267 
Administrators 
See subtitle executors and ad: 


ministrators 
with will annexed, authority of 10063 
letters, how issued ...3%).0. . 10063 


Advancements, how determined.. 10345 
Affidavits, when admissible as 
OVIGENCE M. a sis cb etiate Oe eeaiseeee 10082 
Agent for absentees, appointment 
of—See subtitle final settle- 
ment and distribution. .10346—-10351 


Appeals 
procedure applicable ......... 10366 
to supreme court from judg- 
ments and, Orders. ..% pcs cies 9731 
wien: taken (20.7... seme 10367 


Appraisement—See subtitle inven- 
tory and appraisement. 10129-10139 
Attorneys 


fees, when: allowed... V/eens 10285. 
for minors and absentees, when 

appoimted: ).(..(5.Pe js not ee 10370 

Bonds 

additional security, when and 

how required? +3: 34) vee cae 10094 
additional, when required..... . 10089 
approval of. .7%.. con wa eee eee 10093 
citation by judge on deficient 

bond 3.5. oats ce .- 10094 
conditions Of 25... wae ae 10090 


cost of procuring, how paid.... 10106 
executors and administrators 

as undertaking on appeal.... 9743 
failure of sufficient security, ef- 


LECT OF Cs Reese cee ete eee 10095 
form: of). 25 ees eee 10088. 
judge to require further secur- 

Ey, WSR ole. ents etl ee 10102 
justification of sureties ....... 10093 


may be dispensed with, when.. 10096 
neglect to give new sureties, for- 


feitg letters ... 4%. sage 10105 
on sale of real estate, when 
dispensed «with 1.4 ..5,.ceeee 10089 
penalty, of sc key fegelok Seen 10088: 
petition for further bonds 
by whom presented ........ 10097 
citation to show cause, issu- ‘ 
allée. and “services aneaeee 10098 
further security may be or- 
GOred Cs Aicee aie Gale cee eee 10099 
neglect to obey orders, effect 
Obst PAIR Se atan a epee 10100 
powers of executor may be 
BUSPehOOG.., vasa sn meee. oeee LO 
TECOTG ” OF WLS tae aise reste aa 10087 
release of former sureties on 
approval, of Mews); cay ue nem 10104 
release of sureties, procedure 
LOT) erat awtequts eieieae sete anes 10103 


separate bonds, when required. 10091 

several recoveries on, when had 10092 
Borrowing money to pay debts, 

Procedures ase neaea eee 10196 


ee ee eee oe ee ee eee ee eee 


4) ee 
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Sti -a0a) PROCEEDINGS (Contin- PROBATE PROCEEDINGS (Contin- 
ue ued 
Certified copy orders to be filed, Claims against estates (continued) 
OSE A a IIE ge tee ear ie ie a eh 10371 notice to creditors (continued) 
Citation for embezzlement or dis- time expressed in notice.... 10171 
posal of estate, procedure... 10141 when and how published .... 10171 
disclosure, how compelled..... 10142 on action pending at time of de- 
liability for double damages... 10142 cease, presentation of ....... 10183 
penalty for refusal to obey.... 10142 order in which estate charge- 
Citations ROLE OMe setctante tects «aha se 10195 
how issued ...... rey ea 10360 part payment of claim, when 
MRT VOd ora, or tel eccee ces 10361 MAME 1. ee cece eee e cree eee 10194 
personal notice given by eee 10362 partial allowance OLaeta lees) 10184 
IE Bec pt he i an ie ta 10359 presentation 
to person entrusted with estate, DOW GVIGENCOd 6, ose ew aces aie 10176 
BMPOEOUINE Bie fe oss Gas «ae 10143 on sale of real estate ....... 10214 
BepmOecOrvGdir ss 5)... ess eae's 10363 Share reece e eee we eees ace 
Claims against estates excep 1008 cece eee ececees 
affidavits PO PacCOMpany ©... 2:'> 10174 pending suits not affected. eer 
allowance in part, endorsement to executor and judge ...... 0176 
se eg en 10184 NE CEI Span c use & eee 
effect on recovery of costs... 10184 publication of notice ......... 10170 
, ane rate of interest allowed on .... 10174 
allowance or rejection, how made 10176 rejected claims 
approved claims to be filed.... 10177 suib brought, when ......<.'. 10178 
clerk to register claims..... aay LOLI Y when barred not :to be allowed 10179 
copy of instrument to accom- removal of executor for failure 
AD RT a ak elie ie 10177 to give notice to creditors... 10192 


disputed or contingent claims.. 10312 


ai 
doubtful claims, reference on Statement o 


amount to be returned, when. 10193 


BaPTOODLOI be ana sec cts. direls otare aye 10188 b 1019 
ees) sie toe preaentation ....lns,7 10173 
trial by referee, confirmation exception in certain cases... 10173 

PUTEROLLPGEN (0007. c accrsratcte es ¢ 10189 time of vacancy in administra- 

duty to return statement of... 10193 Rnb eenanted 10182 

effect of judgment for ........ 10185 Pe Cele a 

execution before death, effect eas to accompany........ 10174 
RM ao aK sts! ale, sox aa @ alae s 10186 

executor or administrator wee a it 16 re re - ieee Sei ae 
may present claim to judge.. 10191 oe = cee He ee epee *" Joe41 

Metaore thePCON sss. ads cee 'e’s 10191 not attected by limitations... 
MetO PULCHASO). 2. a0 6 0 e's 10286 as of Saat power to are 

UMRWMISELLUL Pui dpe) oas's-0;0 ns © Reale 10152 Enter OTAETS ...seeereeeee eee 
interest, amount allowed. 10174-10194 TILASCGHOLUCES. Oat t:ara-0 dlere 1eehe.a aise. 10376 
judge may Compensation 
MeareOVICGNCE | 2.-..0 see «cle se 10179 of attorneys, how fixed ....... 9786 
present claim when, action of executors and administra- 
BRE OOM cise Valeo it ca slare dale 10175 EGTR Oh side e reakin ote os 10285-10287 
judgment Compounding with debtors, when 
for claim, effect of ....... -- 10185 aeLnperadeo nas usu ay 10264 
not lien against real prop- ; ; 5 
erty, when .....y..+-+-+- 10187. ree mers OLAS MLORE Mage i ees als 10227 
ontempt, removal of executor, 
DOV PFeseN Led 2s. c. eee eee 10186 NES OR TERR 10373 
liability of executors, ete., for Cant ? At s ape oy pare 
Be re ee See o15 Ses et olviss wo 10190 Ost ne WIS Neo SUNTITIC 
liens may be described ........ 10177 wills 
lost claims, how presented ..... 10177 Contract for purchase of lands, 
mortgage foreclosures not lim- sale of—See subtitle sale of 
emer OC Wn RA ore Le ones: 10173 property .....+.-.+eee 10237-10240 
SERRE E DASA WOTIALO .c5's cc suse to © 10174 Conveyance of real estate 
not to be allowed when barred contracts for sale, how com- 
by statute of limitations .... 10179 PS ECU elaine dc Wg pew a's a nn ss 10268 
notice to creditors court- to order conveyance, 
copy and proof of, to be filed. 10172 WHGUT ATE HOW: . pile ac sane 10271 
decree showing notice to be dismissal of petition without 

BNUOPGH pate daeite ceria wis Saas 10172 DIS [UCI sWHETs <i ''su sso alors 10273 
effect of failure to give ..... 10192 effect of conveyance Pee yay te 10274 
on summary administration... 10149 effect of recording copy order.. 

Mf 
penalty for failure to give... 10192 = cn anenecerece. oeccee ee 10275, 10276 
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PROBATE PROCEEDINGS (Contin- 
ued ) 
Conveyance of real estate (con- 
tinued) 
execution and record of convey- 
VOY ANCE srieics sw eee nit sie e 
interested parties may contest. 
order may direct surrender of 
possession to whom ......... 
procedure when party entitled 
to conveyance is dead ...... 
record of conveyance as evi- 
dence 
validation of certain curative 
deeds 
Costs 
by whom paid 
hiuw. TECOVOTOO dan, oo «ce Sachets 
liability of execution, ete., for.. 
of procuring bonds, how paid.. 
Court 
may dispense with regular pro- 
ceedings, when 
to appoint attorneys for minors 
and absentees, when ........ 
Creditors’ claims—See subtitle 
claims against estate ..10170-10194 
Debts—See subtitle, payment of 
ASOT GE RS itseehrs he ae acres 10307-10317 
Description of real estate, when 
BUTECIONL Von Oy con pen eee 
Disclosure of property, procedure 
POT iad one bobs cee pase teakees 10140-10143 
Disqualification of judges in what 
case, procedure « -. .)... 10120-10123 
Distribution 
See subtitle final settlement and 
distribution 
summary administration of es- 
tates, when 
Dower 
assignment to widow, when ... 
commissioners to be appointed 
tO: Beh O8E 20 cas wae wage oe 10 
duties and reports...2.... Jeles « 
Oath, Tormiol.eewee eee 
court to try contested claims... 
guardians to be appointed for 
MAIN OTH 3,2 F ae Een eee 
damages for withholding, re- 
coverable, when 
interests may be appraised by 
jury, when 
judgment 
for widow to be entePede . 10163 
for yearly value of gross 
UE hi, Son wae ee Peele ered 
minor to appear by guardian... 
widow may sue for, if not set 
OLE ia ncares spate adie shetetabneaeae 
procedure 
writ of 
WHEi ans Hoe Rap heed eoteee, 
Embezzlement or concealment of 
property, procedure to re- 
COV OT fess an tid ated Le 10140-10143 
Estates 
chargeable 
debts 


10272 
10270 


10278 
10277 
10280 


oer ete eee ee ee eee ee eee 


Euslie stalw Hakalarel peaks e's ae iade 10279 
10372 
10368 
10190 
10106 


10370 


10158 


10164 
10161 


10162 


o\n @ (© @ 0. 0,6'@ © oe 


10166 


ose eee eee ee eevee 


SPe 27 @ Sf a/e/e 8 Oe levee, «02 
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PROBATE PROCEEDINGS (Contin- 
ued) 
Estates (continued) 
in common, partition after dis- 
tribution—See subtitle parti- 
tion of undivided estates af- 
ter: distributioniys spas. 10334, 10335 
less than one thousand five hun- 
dred dollars, how disposed of 10149 
less than three thousand dollars, 


how administered .......... 10149 
Evidence of letters, what consti- 
TO te A sin whe oace arn eee enna 0067 
Execution on judgment not to is- 
sue atter: death)... «casks .- 10185 
When jssied.4i% 2. anni oe os ves LODGS 


Executors and administrators 

See also subtitle letters of ad- 
ministration and letters testa- 
mentary 

accounting and settlement by— 
See subtitle settlement. 10288-10306 

actions ; 
against, effect of death of 

persons out of state ...... 

for possession of estate ..... 10138 
maintained by and against.. 10258 
on bond of predecessor, when 10262 


9051 


acts 
of part of, valid, when...... 10062 
valid on revocation of letters 10119 
administrators 
application for letters, how 
TACO = x, ..c 4 we eee ate 10074 
hearing, notice, proof and 


granting of letters... 10075-10082 
married women may act as.. 
order of persons entitled to 

appointment) iiss. Sides 
partner not to act, when .... 10068 
who may be appointed. .10072, 10073 
with will annexed, authority 

OF ates Tecan Al eee 10063 

appeals to supreme court. 10366, 10367 

authority, limit of extra territo- 
rialjextent (5), cae ee 

authority to mortgage and lease 
NH Fore ee oe 10250-10255 

bonds of—See subtitle bonds... — 
tive poem ae ieee ieee 10087-10106 

chargeable with whole of estate 10282 

citation to account—See sub- 


title settlement ....... 10289-10293 
compensations. .4% ete ce 10285-10287 
contempt, removal for ........ 10373 
costs 

in actions by or against..... 9795 

liability for, on judgment 

AQAIUGE.- ical taisuimtcpue ant ane a eee 0190 
death or incompetency of, let- 

ters, to whom issued......... 10117 
discharge, when ........; 10311-10332 — 
duty to 

account on var aea ton of au- 

thOTLDY hea aed Ge 10295 
delivery of real property to 
heirs, When « «asics © oie.4 fo, este 

TOPAIT UX LUTER |. 5.0 \ciacn, Chiphe ~««, LOLSS 


take possession of estate.... 10257 


. 10073 
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PROBATE PROCEEDINGS (Contin- 


ued) 
Executors and administrators (con- 
tinued) 
effect of death or incompetency 10117 
entitled to possession of estate, 
eT arate apace p< «35 30's » 0 10138 
executors 
acts of, part of void, when.. 10062 
appointed, when and how.... 


Se ee 10056-10063 
debts to testator to be in- 

cluded in inventory...... 10134 
forfeit right to letters testa- 

PRCMGAT YW RONY i o's oes 10023 
interested parties may object 

to appointment, how ...... 10058 


letters, when granted to mi- 

nors and nonresidents .... 10061 
married woman as executrix. 10059 
of an executor, powers of.... 10060 


who incompetent to act ..... 10057 
fees 

ON COST aa 10285 
final discharge, when entered.. 10332 
Porm. Or letters ....5..... 10064-10066 


investment of moneys of estate 10306 

joinder of parties in actions by 10263 

letters—See subtitle letters of 
administration. and _ letters 


testamentary 

liability for 
claims of estate against ..... 10133 
depreciation of estate ...... 10283 


failure to return inventory... 10136 
misconduct on sale of prop- 


SE RT ives ys Gn 'e! Vac. «i ans 102438, 10244 
BRP RIONSLION 465% vs 00 aso kre 10118 
personal, when ........ 10281, 10313 
profit or loss on sale of prop- 

Sin Se SRD I i Se ee 10283 
Mocoueeted debts. ......, ss. 10284 
Meee LOL OState sf... e'se ss 10282 

limitation in actions by or 
moamst ....... pveeta's see 9050-— 9052 
BEML RTOITOO 2)... .)cc 6 00's «wie 10069 
married and unmarried women 
RM cy a's tus no ane 9 8 ace 10059-10073 
may 


be sued for waste or trespass 
of decedent 
_be committed, when ........ 
Rs ERICA wien 9 10128, 10293, 10294 
borrow money, when........ 10196 
bring action concealment of 
OR DET EY ay 4.0 0 sie plan ba 10140-10143 
compound with debtors, when 10264 
maintain actions for waste, 


conversion and trespass... 10259 
mortgage or lease property... 10249 
present claim to judge ...... 10191 
recover property fraudulently 

disposed of, when ........ 10265 
require persons to account for 

DFODOTEG oan kw wis ernie Sts 10259 

minor may act, when ......... 10061 
minutes showing appointment 
BRO GVIGONCE 60s panting s © a v8 10067 
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ued ) 


Executors and administrators (con- 


tinued) 
must 
execute deeds, when ........ 10228 
give notice to creditors...... 10192 
take possession of estate .... 10257 
nonresident may act as, when.. 10061 
not 
necessary to join as parties, 


WELCR Wratten a Rem sco,» 10263 
to be interested in property 
Ole GStAEC Mean eas ety crests sot 10248 
to profit or lose by estate ... 10283 
to purchase at sales .....<.. 10248 
to purchase claims against 
OStBbO lh a. ae rele vi aan amt Jeers 10286 
OUI Live covets Siers(<ie'sio a vate 10087 


official bondsmen liable on ap- 
peals to supreme court by.. 9743 
acts valid when appointment 


VACALOGs sowie cote ae 4's iale aie 9744 
personally liable for debts of 
CSCALO,e WOT Fl oc c's ini ciate onde 10281 


pleadings, counterclaims ...9142,9143 
relatives of whole blood pre- 
TOTT@CG hig site rulen ce ac Be 10069 
remaining administrator to con- 
tinue when colleague disquali- 


HOM ae ores ten es a ee 10116 
removal or suspension 
absconders, notice to ....... 10127 
failure to give 
Hong eee. 10095-10101-10105. 
notice to creditors ........ 10192 
for 
COHLOIND Lae fake ors sais 4 ate 2,0 10373 
neglect of duty...... 10292-10296 
neglect to return inventory 10136 
suspension 
answer to demurrer ...... 10126 
attendance may be com- 
IRGC Waele met here red, hans 10128 
citation to show cause .... 10125 
PLOW MIIVACL Ol ce ot cte che ale wee 10124 
MODGSLOL Ut sown ai eels ae 10125 
We OT re oe sree aad aie 5 10124 
resignation, court to appoint 
SUCCESSOL es eek. tion af sis a st 10118 


sales of property by—See sub- 
title sale of property 
special administrators 


BPPOMLeG,| WHET wi.\s\< Weep oe 10107 

RONG + A, CALM ted. datlee ees 10110 

BETUEIGS +O beara win post bob. oe! wo hans 10111 

letters, when issued ........ 10108 

powers cease, when ......... 10112 

preference in appointment... 10109 

to yender account... 25.5%. 10113 
statement of amount of claims, 

duty to return, when........ 10193 
suits by and against, when 

WAIN Gee we eo Wo fone ae aw ele 10258 


suspension of—See subtitle sus- 
pension of executors and ad- 


WITIIBCPALOTS (ost. hy es vale ak 10124-10128 
time for commencement of cer- 
tain ‘actions, by. ...'... md A 9052 
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PROBATE PROCEEDINGS (Contin- 
ued ) 
Executors and administrators (con- 
tinued) 
who incompetent to serve.10057—10072 
Expenses of last sickness, when 


DRAG? Aiosa5 oe oe Se eT 10310 
Facts, recital in judgment and or- 

LOSS ASN ch cate este Sele ere es 10355 
Failure to set forth jurisdictional 

Taots, effect Ole. swe sen eee 10355 
Family allowance—See subtitle 

support of family...... 10144-10150 
Fees of executors and administra- 

LOTAC ele saa ees ite Salts ele setetebe aad 10287 
Final account 

proceeding on neglect to render 10317 
when :to: be: made «ts. we ean ok 10316 
Final distribution—See subtitle 

final settlement nad distribu- 

tion 
Final settlement and distribution 

agent for absentees 

accounting, contents of ..... 10349 

bond and compensation ..... 10347 

certificate to issue to claim- 

ant-: Fay feline ee eb ee hee 10351 
lability on-bondi> ssc. se 10350 
unclaimed estate, how dis- 

posedof: sya Bea see 10348 

When SppomiLed. sca. nse eee 10346 

decree 

of final discharge, when..... 10332 

to be made after notice..... 10330 

determination of heirship, pro- 

COORG Fai -sicis sis Peleset 10324-10326 

discovery of property after.... 10333 
discovery of property after set- 

tlement, CISCh DL tay oe ve eee 10333 

distribution 

after one year, proceedings 

Ol. Application* ior: ..2.05 os 10323 
on final settlement 
how and to whom made.... 10327 
order conclusive, when ... 10328 
order, contents and effect... 10328 
when decedent not a resident, 
how made wee aes eee 10329 
taxes to be paid before distribu- 

RAGIY Pe cein v nats oe wna ela meierie 10331 

trustees 

BpVeA IAs Gul sive. s ete ee 10354 

COMPONSALION §:.5). 4 gee oe 10353 

settlement of accounts after 

CiatrzUntion tosses ons cee 10352 
when 

estate less than three thou- 

sand dollars, summary..... 10149 
ordered on settlement of ac- 

COURTAS srk oe aeme sie eel 10300 
Foreign wills—See subtitle wills. 

1 gid tah Sneek eet ale 10039-10041 
Funeral expenses, when paid.... 10310 
Guardians 

removal for contempt, when... 10373 

service of papers on .......... 10374 
Guardianship of Minors — See 
Guardianship of Minors..... 

Bie ols da Mate sce keh ee 10401-10411 


PROBATE PROCEEDINGS (Contin- 
ued) 

Heirs may maintain action for 
possession of real_ estate, 
WHE snk oes + obo eee 

Heirship, proceedings to deter- 


mine 
appeals, how regulated ........ 10325 
appearance of parties ....,... 10325 
distribution, when to be made. 10327 
jurisdiction on proof of service. 10324 
NOTICE Hs. 5 5 ae eas Se ee 10324 
procedure when estate personal 

property, only wi s.5 55% tee 10324 
resident heirs may agree con- 

cerning rights of nonresidents 10327 
settlement of accounts of ex- 

SCULON, te <> cea ae 10327 
statement of accounts of ex- 

OCULOL) asst pis sane nies Bs ve 10327 
trial and judgment ........ --. 10326 
who may file petition ......... 10324 

Homesteads 

appraisers to carve out of origi- 

nal homestead, .').'s ss. sme 10153 
certified copies of orders to be 

Tecorded. sieves seeta eee 10157 
costs, to whom chargeable..... 10156 - 
majority and minority reports 

of) APPYAiSers.y, ani heave teen 10154 


10138 


orders affecting, to be recorded. 10371 
report of appraisers, hearing 
and confirmation’......% 4. csc 10155 
rights of persons succeeding to 
PLEO osre oes a baw ete eee ee 10156 
sale of premises, when made... 10153 
selected homestead set apart to 
person entitled: <.sison eee 10152 
setting apart for limited 
period, wher". h a2 ..c eee 10148 
substituting liens paid by solv- 
ent estaie sync. sea e arene 10152 
to be set apart for use ........ 10145 
Valle Obi. as vine, ae 10152, 10153 
vests in survivor for life, when. 10151 
widow and children to remain 
In; POSSCSBION.:. Sv. 34's eee 10144 
Inheritance Tax—See Inheritance 
LI ale vicars whale sua 5 fe ee 10377, 10400 
Interest allowed on claims.10174, 10194 
Inventory and appraisement 
appointment of ........ ode wits ae 
appraisement 
‘ not necessary, when ........ 10132 
' of homestead, how ....10153-10155 
of real property before sale.. 10223 
appraisers 
compensation’ of ©.4< ese «sss LO 
howv’appointedss &. ies ee ane 10130 
tO Sign INVENLOTY * 4h. 510 en ee 10135 
claims of executors included in 
in Ventorycowss orb eee 10133 
compensation of appraisers.... 10130 
debts of executor to testator in- 
eluded in inventory ......... 10134 
inventory 
how. prepared... cases 10131 
of after-discovered property, 
how: mader....3. +. tah 0137 
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PROBATE PROCEEDINGS (Contin- 


ued ) 
Inventory and appraisement (con- 
tinued) 
inventory (continued) 
to account for moneys..... Pope 008 sy) 
oath 
PERIOD AIBOTS ©. wiles soe ee 10131 
to accompany inventory .... 10135 
property, how appraised ...... 10131 
revocation of letters for neglect 
BIEN IL he 'a, steers, s+ pies sie! «0% 10136 
summary administration on re- 
turn of inventory, when .... 10149 
SP TOMPOCUTIY Coe les. + vies os 10129 
BeEHolde, WHAT .).. cs. e rete 10129 
Issues joined 
BRE GOlLLY, WHOD oo). 6. soe os 10369 
how tried and disposed of..... 10368 
Judge i 
disqualification of, when....... 10120 
Peewee prOsent Claim ......s% sae 10175 
Judgments 
against estate, executor liable 
MME SUS or oanig) edie ain ava’ dver ones 10190 
Geronts 200 entry......-.06 - 10185 
not a lien on property, when... 10187 


Jurisdiction of court over estates 10018 
when determined for first appli- 


NEES soa %s dco ove Taw ov dt hls 10019 
Jurisdictional facts in judgments 
EECLOT ae alnhs tac s duce aje'e.s)e 10355 
Jury trial 
judge may order in court ..... 10358 
MTS Tse atiiary bs osc 6 sisss «ou 08 10369 


Leasing real estate—See subtitle 
mortgaging and leasing real 


OREREC als <3 Win'e Ns sie ses 10249-10256 
Legacies, payment on giving bond, 
RE es cen ee ele we a's 10318-10323 


Letters of administration 
affidavits, when admissible as 


MC COATG fae orb ae ba. Gin eda o's 10082 
application for, how made .... 10074 
contesting application for, pro- 

(SE ves le SEY er ae ica et 10077 


discretionary with court, when. 10070 
disqualification of judge, pro- 
ae ee eee a 10120-10123 


entry in minutes as evidence... 10079 
evidence of issuance, what con- 
OO NTS Cetera: Se ear ge 10067 
oo att stacaae 10066 
granted to 
any applicant, when ........ 10080 
other than those _ entitled, 

SRIIRUNSE Mates ota ete ai ie Son's a" 72 10082 
hearing of application ........ 10078 
married women may act ...... 10073 
minor, when entitled to ....... 10071 

letters, when granted to guar- 

DLR as ele ay a lobe psi ye 6 10071 


notice of application, how given 10076 
on 


ROLOLIT WISN Pec ene die so de 10041 
BORE CWP LIG A Sie teh un wines pit ti a 10051 
partner disqualified .......... 10068 
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PROBATE PROCEEDINGS (Contin- 


ued 
Letters of administration (contin- 

ued 
preference of persons equally 

ONtILeEd. tO ei setek sees sess = 10069 
prior rights of relatives to re- 

MOG oi Ae sl atanatate a toate, 4d oon SMe 10086 
proof necessary before granting 10081 
qualification, £0f so cto eiele.s a= 2: 10072 
revocation 

on proof of will after grant- 

ETL spekatetese liste cite earths eats 10114 
powers of executor in such 
ELGG Bye Ais el aval oh hWekain sree. + 10115 

petition and citation ....... 10084 

procedure) for=, 2.25... - 10083-10086 
WOME OT ADTCM: site ce,eis, <juyais 0 alerets 10075 

fo, aby applicantin.. aces. ses 10080 
WELSH OTANGOC.: 2. a)a o cial = s,aia.oe = 10018 
WhO May TECCIVE....-.secceees 10068 

Letters of administration with 


will annexed 
disability of executor, proced- 


POPINELOE LW MOU gem wei. c's ies bears 
when and how granted ....... 
Letters testamentary 
evidence of issuance, what con- 
SLUG CH tale ete eicareiet et wie ere ale ate 
PORDIM OL nics baraleve sie ee ache sf es 
minor may act, when ......... 
nonresident may act, when .... 
objections to issuance ........ 
BOL AWGN SO TANTO Ol oa sive a sjare si 
unmarried woman, 
marriage 
where granted 
who competent to act ........ 
Liability 
of executors, etc., for debts of 
estate 
of persons embezzling estate be- 
fore granting of letters ..... 


Liens, sale of land subject to.... 


Besse kr eas nth coeet sie eivnis cheater ae= 10241, 
Life estate, procedure for termi- 
Lia OD Mie ustect Niels diese tn se ee 6 
Lost wills, how proved... .. 10049- 
Mines, how sold—See_ subtitle 
gales of property «...... 10205, 
Minors 
appointment of attorney for, by 
COMED van PO ot onl hv nae Ne chs 
when entitled to letters testa- 
TO OTUALY iiwinie ‘ois ats « 0,010 é4,0i 3! ain-nis 
Money 


how borrowed to pay debts.... 
how invested pending settle- 


Sot Hepa 10281- 


10284 


10242 


10375 
10051 


10209 


10196 


MOLOU pes etic avtia eho a! sina wakes a 10306 
Mortgages, sale of property sub- 
ODED a caccls Oe wie ai Sia apes 10241, 10242 
Mortgaging and leasing real es- 
tate 
authority to mortgage, how ob- 
COIN Baek vedere a Se 10250-10255 


copy of order to be recorded .. 


10254 
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PROBATE PROCEEDINGS (Contin- 


ued ) 
Mortgaging and leasing real es- 
tate (continued) 
deficiency judgment on fore- 


Closures WHENE N25 este cee 10255 
effect of mortgage ............ 10255 
execution and delivery of note 

and mortgage! nN swans: tours 10254 
foreclosure of mortgage, condi- 

tions -gOVerning 3). ty. nose ee 

RSE stg I 10173-10180, 10250-10255 

- hearing on application to mort- 

Cagesin Se od Oe ae 10253 
irregularity not to invalidate.. 10256 

mortpage® 5. tes A Sree 10255 
judge may authorize, when and 

GOW 5c Gi Txiclans bx Une Abr eet Bees 10249 
qurisdiction of) Court. ...> oso 10255 
mortgage, effect of sick vara. 10255 
note, execution and delivery... 10254 
order 

contents <OLm, s%) ate ahs oe ule 10253 

to lease, how obtained ...... 10256 

effect: ofileaker ss. oS. o4 sles 10256 
petition and order to show 
CAU8G Tene ee pierce ee i ee 10256 

to" show Cause: so V5 ss sae > clans 10251 
petition and order to show 

CRUSEH am aura eh ieda hae ta ee 10250-10255 


service and publication of order 10252 
New trials and appeals, procedure 


applicable ivan ae ree eek 10366 
Nonresident owners, appointment 
of regents Tor. cee 10346-10351 


Notice to creditors 
removal for failure to give .... 10192 
when and how published. .10170, 10171 
Notices, clerk of court may issue, 


WHOM sae vials hie ata eee eae 10376 
Oath of executors and adminis- 
tratore, (i)... eee een 10087 
Orders 
affecting real property to be re- 
COTUCO s.euue ee biae ois eleees Rate 10371 
clerk of court may issue, when. 10376 
contents and entry, oa... ee > 10355 
may be made at chambers ..... 10358 
Payment of debts 
all property chargeable ....... 10195 
bequests subject. to ........- 10235 
claims 
not included in order, how 
disposed Vol i. tb 7 aes ene 10314 
NOG VOCE TUUE Peccchststree weoniste cs 10312 
contribution among legatees ... 10236 


court to order payment, when 
ANd DOW Passe Geers 10311 
discharge of executor, when. 10311 

disputed and contingent claims, 


howepaid ,ch ses Vase aan 10312 
dividend, when ordered ...... 10309 
executor liable to creditors, 

WEIN So. an Soak eeu tae 10313 
expenses of last sickness, when 
ve ADELE GOSS te sea alalee a ohare ke ES Pipa MOG eA] 
final account 

payment acts as, when ..... 10311 


PROBATE PROCEEDINGS (Contin- 


ued ) 
Payment of debts (continued) 

final account (continued) 

proceedings on neglect to ren- 

OY iis olen ates en Oa ond s kW ee 

when to be made ........... 10316 
funeral expenses, when paid... 10310 
how paid when provision in will 


18; InsnMhGlentis.= sake 10234 
liability of executor after order 

MAdE | 5.0% .sh i g's ew oenraeee 10313 
order 


for payment of legacies and 
distribution, when of pref- 


CLONCG y vere cis so ome Rhee 10307 
dividend, when ordered.... 10309 
in case of mortgages ..... 10308 
when provided for by will, how 
appropriated. 4), <4 ss. sane 10232 
Partial distribution prior to final 
settlement 
application for distribution, 
when and how made ........ 10323 
bonds of legatee ........ 10321-10323 


distribution after one year, ap- 
plication for, when and how 
MAde | 4 yes ncn bees 10323 


notice of application for ...... 10319 
order to be made, when and how 

era stip. Stn ta eee wt atals eee here meg 10321-10323 
payment of legacies on giving’ 

bond, ‘hows X20. .4~ te eae 10318 
resistance to application, how.. 10320 
suit on bond for payment, how. 10322 
who may object .3..¢c ame 10320 


Partition of undivided estates 
after distribution 
commissioners 
appointment not necessary, 
WOM Wi eacs sip on talate aie eee 10344 
powers and duties .......... 10342 


when and how appointed.. .. 10334 
effect of heirs parting with in- 


tEPresig.\. 5 Ace etek se ce at ae 10337 
estates in . 
common, how divided ....... 10334 


different counties, how divided 10336 


notice 
before partition, to whom 


O1VeEN ek se ne vues 6 ae 10342 

to. be given; how....... .uwies ee 10335 
obligation of one _ receiving 

whole estate, 53... ce eeseeee 10340 

order, when conclusive ....... 10345 
payment, how and by whom 

MAGE: fos candy iss hes CURE ee 10340 


procedure, petition and notice. 10335 
questions of advancements, how 


determined too ito. eee 10345 
report and record of proceed- 

ANTS» ph sidvate ee carie ane ot eee 10343 
report of commissioners, re- 

COrding a wer.s sae cee ee 10343 


sale of estate, when ordered ... 10341 
shares set out by metes and 
Deunds grin saws «Caisse ste saat Ome 
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PROBATE PROCEEDINGS (Contin- 
ued ) 
Partition of undivided estates 
after distribution (continued) 
whole estate assigned to one, 


moen-and LOW 20s 6st «ss 10339 
Partnership interest,’ how settled 
by surviving partner ....... 10261 
accounting by surviving part- 
ner, when compelled......... 10261 
partner to give bond.......... 10261 
Penalty for failure to give notice 
BRE GELOTE Vt. s0s y tain dv os Civic 10192 


Perishable property, how sold.... 10200 
Personal 


Briec, OW PIVEN 2. i... ees soi 10362 
property, application for order 
COUT SER GEE sao NR Sp 10201 
Possession of estate, who entitled 
MME oi ors cas soins sy Stee ¥ 4 10138 
Powers of executors and adminis- 
Feators cenerally ~.. 06.5.5 10257 
Practice rules applicable ........ 10365 
Probate of wills—See subtitle 
RRR le es ov sinless 8 10020-10031 
Proceedings 
before court, how held ........ 10358 


to determine heirship ....10324-10326 
Process, service on guardians ... 10374 


Property 
how chargeable for payment of 
SMR RS cs oo. o's 5k an sk hwo 10195 
sale of—See subtitle sale of 
property 
Public administrator—See Public 
POMAnIstrators .../ ..«: 9990-10017 


Publications, how often made.... 10356 
Real estate 
action for possession of ...... 10138 
conveyance by executors and ~ 
administrators — See subtitle 
conveyance of real estate.... 

_ te SRS ee ae 10268-10280 
one description sufficient ..... 10364 
sale of—See subtitle sale of 

property 
to be delivered to heirs, when.. 10139 

Recorded order imparts notice, 

SUMMA cE 1s aici Pw s,s 'bunis xs 10357 
Recording of letters and bonds... 10087 
Recovery of property fraudulent- 


ly disposed of by testator.... 10265 
disposition of property recov- 
holly ie Sd ea rae 10267 


not bound to sue for, when .... 10266 


Removal of executors, etc., when 
committed for contempt .... 10373 
Revocation of letters for failure 
to account—See subtitle set- 
PRG a tigi Sek we wip 3 10289-10296 
Revocation of letters of adminis- 
tration, procedure ....10083-10086 
Rules of practice applicable ..... 10365 
Sales of property 
account of sale to be returned, 


mh ks Wie Se Pam See te pe ae re 10247 
punishment for failure to re- 
REET eye ss cae enn ened s 10247 


PROBATE PROCEEDINGS (Contin- 
ued) 
Sales of property (continued) 
application for order 


DOW TPAC oem’ oo 3 Cele ae as 10198 
may include personal prop- 
GUUV te eaten arcloteca seta « fee 10210 
confirmation 
before title passes -.......... 10197 
court-to enter ierderio, oy... 10227 


contract for purchase of lands 
assignment of contract, when 


CROC VOUA Mea Ges pail etets Sale 10240 
DOUM OL ULC ASE] sate ete es 3 o's 10239 
conditions"0f sale .....0.... 10238 
TEOWit SOLO: smsreiat eat ats ole are ararers 10237 

contribytion among  legatees, 
Wilem-compolleg@ ci. fe nists 10236 
entire property sold, when .... 10199 
estate 
given by will, when liable to 

Bale che tee rrr riers oe 10235 

subject to debts). ...ees teccars 10235 
executor or administrator 

mayosell, shents co A. s% vas os 10210 

not to be purchaser ........ 10248 


fraudulent sales, penalty for.. 10244 
liability of executor or adminis- 


trator for misconduct ...... 10243 
limitations on actions to vacate 10245 
CECOPLIOU gers ie tee aay tee a ee 10246 
may be made without order, 
AVE) GLE foe eters ahi ae ont ee ao ecece 10233 
CUTS geht yrs atl LORS a nome ier art mre 10205 
further proceedings, how 
BORNICTOC tacts Gast oulals ain cle oe 10209 
order 
of sale, when and how made 10208 
BO. BING We eCAUBON ia tin ees aiete aoe 10207 
éniry and “notice........ 10207 
petition for sale, filing and 
GONTOTITS © he gtd oe Uw is eas 3 Re 10206 


when notice unnecessary .... 10207 
money may be borrowed, pro- 

COUNT cae i aha Srewecia ge Atte 10196 
mortgage or lien 

holder may purchase land, 


DIOCCAHTEs st ewe cw tates 10242 
sales subject to, proceeds, 
HOWEADpICde ws. wees Toi. 10241 
one 
description of real estate suffi- 
LOT Enea ee ewe ahae ap chile 10363 
order of sale only necessary, 
Wi CE re Bae rie eS Alanis epi 10199 
order of 
court dispensed with, when.. 10233 
COULL* MECEBBALY 30 de ces dats i 10197 
sale to direct what to be sold 
DICED ee apes ees ah aie ee alee ae 10203 
partnership interests and choses 
inaction, how sold ....:.... 10202 
perishable _ and depreciating 
property, pw. sold. fesaler.'s 10200 


personal property 
account of sales to be re- 


BULOOG Dota ae ma ei aly aes Cer 9 3-0 10247 
application by executor ..... 10201 
atipuble ‘auction 25.4565... 10204 
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PROBATE PROCEEDINGS (Contin- 
ued ) 
Sales of property (continued) 
personal property (continued) 

how sold 
notice of 

order 
in which sold 
of sale: \eeseendctaee 
when ordered sold on applica- 


eeeevreoeeveee eee ee eee 


eoereeeerer ee eee 


tion to sell real property... 
petitions must be in writing.... 


procedure to borrow money on 
TRALLCSTAUG Fe re ceseie mista stele le 
property 
may. be sold, how <2. cen seers 
sales without order of court, 
when and how made ...... 
to be applied in payment of 
debts, when 
real estate 
account of sale to be returned 
application for 
order of sale, contents and 


DN es pete ee pe 10211 

sale may include personal 

Property w./nan ee ee 10210 
appraisement before sale.. .. 10223 
bids at private sale ......... 10222 
confirmation of sale... .10227-10229 
conveyances 

how made and filed ....... 10228 

when and how executed... 10228 
defects supplied by proof.... 10211 
examination of witnesses.... 10215 
executors liable for miscon- 

UGE Rey Scat i ipeeetenewta 10243 

not to become purchasers.. 10248 
hearing 

objections:t0-7.% .i sete os 10226 

on petition to sell ........ 10214 

on return of sales.......». 10225 
holder of mortgage may pur- 

CHAS, Taare s oenniege eee ce oets 10242 
limitation for vacating sales. 10245 
may be public or private .... 10218 
ninety per cent. of appraised 

value must be offered ..... 10223 
notes and mortgage, when 

takeny.56 gee uuee pea 10224 
notice of 

postponement “.......)..... 10231 

private sale Fie akomemen 10222 

sale, posting and publica- 

TINN at Seeks ee egueien se 10220 
notice to persons interested.. 10213 
objections, who may file..... 10226 
on credit, purchase money, 

HOW} S@CUE GG. oie i a oeispadate ties 10224 
order of confirmation 

to; show. what ceive sae 10229 

WHEN SN AdG Maye ecient vee LOgaT 
order of sale 

COULEN TAT OL se isis sini atatoeee 10218 

interested parties may ap- 

ply for, when... .%ehe 10219 

to authorize what ........ 10216 
order to show cause 

how 169060. (oo, rte erarate eee 10212 


PROBATE PROCEEDINGS (Contin- 

ued 
Sales of property (continued) 
real estate (continued) 
order to show cause (con- 
tinued) 
service and publication.... 
petition by interested persons 


tor order of Salo ..i\caa vee 
place of sale .s....ccercveae 
postponement 
NOLICE’.OF a. @ Silas eine ner 
notice to be given ........ 
of: sale; When) <ic..-0s ee 
presentation of claims ...... 
private sale 
bids, when and how re- 
CCIVOd ~ sc s-ssinibes see 
how) made... si cence 
ninety per cent of appraisal 
to" be ollered 7. ssinwies tate 
publication of order to show 
CAUSE, “as' sina cups, ee 
public or private sale, order 
WHEN 0c ioiace one cnie: 0 5 aerate 
purchase price on credit, how 
SOCULO” iis aes eee cues 


resale, when ordered 
return of proceedings to be 

MA sie are inte whe arses gle eee 
second sale to be had, when.. 
time and place of sale....... 
valid, when 
when 

made without order 


notice not necessary.10213— 


payment of debts provided 
for in? wills. .4 oy ee ee 
sale of all or part may be 
made 
vacated: 55 tse us deen 
witnesses on hearing of peti- 
tion LEOTs. Siacee seu ae eee 
sales to pay debts when provis- 
ions of will insufficient ...... 
sales without order, when au- 
thorized 2... 0. es see 
specific bequests exempt from 
sale, -Wheme4s i) 5 <1 ajets See 
who disqualified from purchas- 
ing 
Sale of property on levy of exe- 
cubion, swhen's.055 4%. eens 
Service upon guardian, effect of. 
Settlement 
- account rendered six months 
after“ appointment.— .i.saun 
accounting after revocation of 
authority 
citation to account 
court to issie, how ... ..s0.%'s 
disobedience to, attachment 
LOT Sis icls lies eite ROM arr ee 
objections, how and by whom 
made 
When issued =.7 ..4ns oeeete 
who may petition for....... 
conclusive, when ,.i..2 ste .aes 
decree reopened, when 


eeerereeerrere eee ce eeeeeeee 


eevee ee eee @ eereeeveee 


eel Se 10216, 


10224 


. - 10225-10227 


10225 
10225 
10221 


10233 
10233 
10232 


10217 
10225 


10215 
10234 
10233 
10235 
10248 
10186 
10374 


10288 


10292 
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‘PROBATE PROCEEDINGS (Contin- 


ued) 
Settlement (continued) 
day of settlement, appointment 


BRITS SEDGIOR een css oi cha os 2% 10299 
exceptions to account, who may 
TG Rio cca 5 Sinise d oomaletw 10301 
exhibit of receipts and claims, 
NAT LDA Has c cecls 0.4 u's 0s 0s 10288 
Sxtension of time -..........- 10315 


final account, when to be made 10316 
final settlement and distribution 
—See subtitle final settle- 
ment and distribution 
When made at same time .... 10300 
first account rendered, when... 10288 
heirs may contest all matters.. 10302 
moneys, how invested pending 
settlement 10306 
neglect to render final account. 10317 
notice of settlement of accounts 10300 


eeeeceerece eee ee ew 


objections to account ......... 10292 
on expiration of notice to cred- 

Oe LO RS ai ae 10294 
petition for accounting ....... 10290 


proof of notice, order to show.. 10304 
rendition of accounts after no- 
tice to creditors 


compelled, how ...........: 10294 
MS a5 oo Or oc oral eter es ee ee 10294 
revocation of letters for failure 
Lomaccount, when .:...4... 10296 
sale of personal property, when 
RII PN Ie a 0 ciehcr due Se ate 10305 
settlement of accounts, when 
BERINEELY Ge reso hs ae eek os 10303 
vouchers to be filed in court... 10297 


items less than twenty dollars 10298 
when payment of debts consid- 


PROBATE PROCEEDINGS (Contin- 
ued) 

Suspension of executors and ad- 
ministrators 
citation to appear 
court may compel attendance 

and testimony 
interested parties may appear 
at hearing 
letters revoked, when 
notice to absconding executors 
and administrators 
WO iit ig sic ee Meee er & G 
Termination of life estate, pro- 
cedure for 
Time between death and letters 
of administration, how com- 
puted 
Transcript of clerk’s minutes as 
evidence of letters 
Transfer of proceedings to ob- 


eeoeereee ee eee 


eee eee eee ee ee seve 


eee eee eee eee ee eeeeeone 


coeoee ee eos 


tain letters 
FLOW AUG I 52 a aes settee aero N 
not, tovattect, rights... ...... 5 
proceedings to be returned to 
original court, when ........ 
when and where made ........ 
Trials, how conducted...... 10368, 
Trustees, settlement of accounts 
after distribution ..... 10352- 
Undivided estates, partition after 
GISEPRONGLOU Gs orn gu octet: 
Vouchers to 
accompany creditors’ claims... 
be filed in court, how ....10297, 
Widow and children, right to 
homestead and support ..... 
Wills 


The law relating to the execu- 


erod-inal account :....!.'.... 10311 tion and interpretation of 
: vas wills, legacies and succession 
Special administrators—See sub- is found in the Civil Code 
title executors and adminis- sections 6974-7092 ; 
trators ry se cee SO 6 we 6 10107-10113 acts of part of executors valid, 
Style of citation ............... 10359 WG cee hae te ee: 
Summary administration of es- administrators, with will an- 
tates, when had ............ 10149 nexed 
Support of family BUCROTIGY Ole a fe GNs oa eo !eey «6 
all property to go to children, letters, how issued ........: 
(LS cp pls Aa eae ane 10150 admitted to probate, how and 
court may make extra allowance, WAROTE A meee pence 8 pa ye echoes 
IRIE CaitS 5, sa aie wala Pear eee kok ces 146 bonds may be dispensed with, 
estates STORE EU oo 2} Lo Ai Sine Beier ar 
less than fifteen hundred dol- contest of probate 
lars, how disposed of..... 10149 certificate of proof to be at- 
less than three thousand dol- LEE Na ig ce ae 94 
lars, how disposed of ..... 10149 EGMIURE OES Olt: 2 s'slely' Poet He 
homestead, how set apart ..... 10148 DOWEL Tae ee Mie be 
no longer than one year....... 10146 inanes Yaised) on... ii. 5 2 
preferential payment of allow- judgment, when rendered.... 
is eS RS a Sarees rare legegr 10147 jury 
property DOW OOREULED ©. assis ar oats og 
exempt from execution to be to return special verdict... 
set apart for use ......... 10145 proof of 
how apportioned between handwriting admissible ... 
widow and children ...... 10148 ROTATE, bee eye ee en 
widow and minor children en- what admissible .......... 
titled to homestead and sup- proofs to be reduced to writ- 
OTC pin dink svat cele sek ow Sas 10144 TUE cetyl ieee Mesa ke oe ex > 


10369 
10354 


10334-10345 


10174 
10298 


10144 


10062 
10063 
10063 
10030 
10096 


10032 
10032 
10034 


10033 
10034 


10035 
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PROBATE PROCEEDINGS (Contin- 


ued) 
Wills (continued) 
contest of probate (continued) 
testimony reduced to writing 
verdict and judgment 
who may appear and contest. 
will and proof to be filed and 
recorded 
witnesses, how produced and 
examined 

contesting after probate 
citation to interested parties 
costs, by whom paid 
judgment of revocation .... 
hearing on proof of service.. 
petition 

filing and contents 
tried by court or jury, when 
powers of executor cease, 
WHEY fe tects crete Catone 
probate conclusive, when.... 
time for contest 


oe eer ee eee eee eee 


oereeeeeeoeee 


when 
executor 
forfeits right to letters, when 
of executor, powers of...... 
what persons incompetent.. 
foreign wills 
proceedings on production... 
recorded, when and where... 
when and how admitted to 
probate 
form of letters testamentary... 
with will annexed 
hearing petition for probate... 
holographic wills, how proved.. 
judge may hear petitions and 
issue orders, where 
letters 
of administration with will 
annexed issue, when 
testamentary — See subtitle 
letters testamentary 
to issue to whom 
to minors or persons absent 
from state, when 


lost or destroyed wills 
certificate of judge 
injunction pending applica- 
tion 
letters, how issued.........- 
measure of proof 
notice required 
proof 
of execution and validity. 
testimony reduced to writ- 
ing 
testimony evidence in subse- 
quent proceedings 
will in existence at death of 
testator 
notice 
of petition for probate, how 
given 
of time for probate 
proof of making 
to whom sent 


cere eeeeeeeeree eer ee eeee 


“eeeererevreeee ee © eee 
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eee eeeee 


coeeoe © ® eee eee eee ee ese 


eeeeeveee eee ee eee 


oeceoerecer eo see eee ee eee 


ore ee eee 


i eee 10049, 


10036 
10034 
10029 
10038 
10035 
10043 
10047 
10045 
10044 


10042 
10045 


10046 
10048 
10042 
10020 
10023 
10060 
10057 


10040 
10039 


10041 
10064 
10065 
10028 
10031 


10027 


10057 


10056 
10061 


10051 


10049 
10051 
10051 


10025 


PROBATE PROCEEDINGS (Contin- 
ued) 
Wills (continued) 
nuncupative wills 
contests, etc., how governed. 
requirements for probate.... 
when and how admitted to 


10055 


10054 


probate \\ si i. Fee nee  ee 10053 
objections to granting letters, 
who: may) file 200. ews hes eee 10058 
petition for probate 
contents) 2. Sis. a ee 10022 


may be presented at chambers 
presentation to court, how en- 


10027 


Forced. ol ..s Steels Seay noe 10024 
probate of wills 
attendance of witnesses..... 10027 
conclusive, when |.’.9.)\i. eee 10048 
contents of petition .......% 10022 
contest by attorney appoint- 
ed by court, effect: susie 10029 
foreign wills ? 
filing of petition and will. 10040 
hearing (proois.....\<<5. sam 10041 
NOLO As. ws pa clea ate 10040 
requisites’ "3.47625 cane ee 10041 
when admitted .......... 10041 


where allowed and recorded 
production when in hands of 


10039 


third : person 2... us. wae eee 10024 
proof of notice issih ewes sev cose Uae 
publication of notice........6. 10025 
testimony ‘ 

and proof, when heard ..... 10028 

necessary for proof of .....0 10030 
to whom will to be delivered.. 10020 


unmarried woman as executrix, 


effect of marriage (a4 .asee 9858 
when executor forfeits right to 
TOtEOrs, |. 55% ste a ele ete 10023 
Where Proved iii < . ex, sist e 10018 
first application decides juris- 
tion, When |. .5 vin wy ed ee 10019 
who may appear and contest... 10029 
who may petition for probate.. 10021 
will and proof to be filed and 
TOGOTCEd Vo, < osaje alent ane 10038 
Witnesses, who incompetent in ac- 
tions involving claims against 
OSTALOS) IN Gis aes wwe o tages eter 10535 
PROCEEDINGS 
Against joint debtors—See Joint 
Debtors, Proceedings Against 
shee oka ia a staae. Oko tefiote © ination tana 9762— 9769 
PROCEEDINGS IN REM 
Effect. of judgment ...:... os 4 0 ee 


PROCEEDINGS SUPPLEMENTAL 
TO EXECUTION 


2. .9454- 9466" 


See Executions ........ 

In justices’ courts ....:.. ..«sesmneee 
PROCESS 

See also Summons ......... 9110-— 9124 

Abbreviations permissible in...... 8881 

Abuse of contempt)... ...e oe . 9908 

Amendment of, power of court... 8844 
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PROCESS (Continued) 
Discharge of person imprisoned 


on civil process—See Inm- 

PBR TLONG fois s uieia so ccm 9875— 9886 
Disobedience, contempt ......... 9908 
Puatrict court, extent of ........ 8831 
Smermcush language ..........<. 8880 
Interference with, contempt .... 9908 
May issue at chambers, when.... 8867 
Of justices’ court 

blanks filled in by justice..... 9712 
disobedience or interference, 

AN aR oes a a 9698 

execution of, by retiring con- 

MRNAS oe as Yeiitatacs a ais iss +s « 9721 

runs to any part of county.8836, 9711 
Power of courts to control...... 8844 
Runs to all parts of state ....... 8831 
Service 

how made—See Service 

on attorney-general when state 

TEL We 405 cies). iad La, o¥d Shs 9080 
Sheriff to serve papers sent by 

PEE SGE Gi gis toh ac sa es oe 3 ncere 9120 

PRODUCTION OF WRITINGS 
In custody of adverse party..... 10586 
PROFITS 
Who entitled to, during period of 
PMUUSELONS Cote ahs ale eters sins 9448, 9449 
PROHIBITION 


See Writ of Prohibition..... 9861— 9864 


Supreme court may issue, when.. 8803 
PROMISSORY NOTES—See Nego- 
tiable Instruments 
PROOF 
See also Evidence 
Authentication of judicial records, 

i 5 2 ee eae 10555-10557 
Burden of, who must assume..... 10616 
RIEL Pt Sysco «eb ha'es so 'as-0"s 10489 
Facts which may be proved on 

0 ROSE ie a ase ae 10531 
Of 

peearyeand treason .......... 10608 
private writings, how made.... 10596 
service of summons, how made. 9122 


wills—See Probate Proceedings 
A Se aie 10018-10055 
Official documents, how proved.. 10568 

On judgment by default, when 


RMT ese wx siwia's alge. bho 9322 
Order of 
PREP OOMLAGOG wis occ es 6 00k cee we 10659 
Eitroduction at trial ......... 9349 
PROPERTY 
See Personal Property—See also 
Real Property 
Exempt from execution 
rt ee cs whine x o's 90's ei he 9427 
UMTS Fae eae a cls) wie ye 9427, 9428 
Subject to eminent domain ...... 9936 
PROSECUTIONS 
Dismissal for want of, when..... 9317 
\ Code Civ. Proc.—51 


PROTECTION 


OF DEPENDENT 
AND NEGLECTED CHIL- 
DREN 

Actions on bonds not necessary. . 

Bond on suspension of sentence. 


Stage haa eiedee sie akend oa 6 10473- 


Bureau of child and animal pro- 
tection 
INSPECLLON AY) wee asees Sia oes vt eo 
may take custody children, 
SV LLOT yan a aka a a ote eras: a, 9° 
Citation to 
parents or guardians :.......«. 
SlUTetless On (DONdS cc cce ae ole ac 
Committed child ward of custodian 
Commitment of child to orphans’ 
PLOT OS cosh, Ay cigayate cists, feist «i is he 
CONBUPUCEION: Olm AGUA. satiny woes ieee 
Court may change guardianship, 
WY GTE tect herrea «fs cee beatae ale 
Custody of child on suspension of 
BEIGE CO. tule eter ereh Oe aha sly cheno 
Definition of dependent and neg- 
lected children 
District court, jurisdiction of.... 
Examination of witnesses........ 
Existing laws not repealed...... 
Forfeiture of bonds on suspended 
sentence 
Guardianship 
NOW fSClGCCGU) eae aha ses ae viaiete one 
of estate not.included ........ 
Hearing, how conducted ........ 
Judgment against sureties on 
LIGTION Ded Aneeats Ciectee ttn tere 2 
Jurisdiction of 
GUSUTICL -COUULIB) aie atcha ste cares, 
FUALICESe WOULER AW s\eclons + ae 
LUE Vie Gh Pal eva a las CR cs Sista ite 
Mothers’ pension act 
allowance for dependent chil- 
dren, when made ........... 
amount of allowance ......... 
application for, how made.... 
cessation of allowanec, when.. 
citation to mother on protest 
BH OWANGEO ccis'iok Gilecd ss asec vle 
conditions of allowance ....... 
county to pay to mother when 
father in prison 
investigation 
by probation officer ........ 
TOE GOUUUEEGOL w.(. woe wee obs 
limited to one-half poor fund.. 
monthly reports from persons 
receiving allowance ........ 
new trials and appeals ....... 
DEO Raa) Se COE Gi ae cue x ey hohe ea 6 
RO BURGE (WHEL 7 oa ache Avs dine’ 
penalty for procuring fraudu- 
Lente SllOWANC? bie w ele sen oh 
petation for TelieL «2. 2.3546 pc ces 
probation officer to investigate 
Ey rg mele eae Cie Cd Ro 
reports by persons receiving al- 
TONGS Gia. «aha 5 ccets oslsterate ees 
taxpayer may 
attach allowance, how ...... 
protest allowance 


64.6 6 66 8Ce Oe wy 2) eo & CE 6) 10 
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10476 
10476 


10465 
10466 
10469 
10478 


10475 


10471 
10471 
10469 


10476 


10466 
10479 
10466 


10480 
10481 
10482 
10484 


10482 
10482 


10485 


10482 
10482 
10483 


10482 
10487 
10483 
10483 


10486 
10482 


PROTECTION 
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OF DEPENDENT 
AND NEGLECTED CHIL- 
DREN (Continued) 

Mothers’ pension act (continued) 

warrant 


authorization and issuance.. 10482 
ROW draw Gy. . .c sparse eins 10483 
Parents punishable, when ....... 10472 
Petition for 
citation and procedure ....... 10468 
commitment of child to orphans’ 
homie, (wien res gia oe ee ae 10470 
duty of county attorney...... 10469 
hearing and testimony of wit- 
NOBGER? TS shee so he sete pie tie a 10469 
parents’ and guardians’ rights, 
lidw Siecteds. Soe eee ne 0468 
when and by whom filed ...... 10467 


Punishment of delinquent parents 10472 
suspension of sentence on giv- 
ing bond 
State bureau of child and animal 
protection may petition for. 10467 
Suspension of sentence by court, 
when 10473, 10474 


eeeeevereeeees eee eevee 


eereeereeeree eee eee 


PUBLIC ADMINISTRATOR 


Actions, duty to prosecute, when 9996 
Additional bond, when required... 10007 


Administers estates, when ...... 9990 
Application by, for payment in- 
heritance: tax, 4+. .%s see ee ae 10393 
Authority to demand statements 
concerning property of dece- 
Gents! Wiki <'s sas Mier eeoeedn aie 10010 
penalty for refusal to furnish.. 10011 
Bond and oath, how supplied .... 9991 
Civil officers to notify, of what 
LACts die Awe RRO ee 9995 
Complaint by, concerning embezzle- 
ment of property, procedure. 9997 
interrogatories (ae ssw en). w Sees 9998 


punishment for refusal to attend 9998 
County treasurer, duties concern- 


ing money of estates ...... 10001 
Court may 

order accounting by, when.... 9999 

require reporte <27. Gew.8 ses 10007 


Death of strangers, duty to notify 9992 
Duty of persons to surrender 
estates to, when 


Duty to 
account to clerk of court, when 10003 
administer estates, when ...... 9990 
pay money to treasurer, when. 10003 
Escheats, how disposed of...... 10001 
Estates less than two hundred dol- 
lars, how administered. 10012-10017 
Fees 
for settling small estates 
how paid 
of generally—See section 4923, 
Political Code 
inheritance tax, duties concern- 


eeeee 


see eeceeee eee er eee eee se 


ing 5. eh toe page ae ee 10393 
Inventory, duty to return ...... 9993 
Letters of administration, duty 

£6 “‘DIOCUIB sh ee ee ea ee rere 9991 


PUBLIC ADMINISTRATOR (Con- 


tinued) 
Moneys of estates, how disposed 
Oley eect i Hh) 2 ie elle 001 
Must 
not be interested in estates... 10002 
procure’ letters’... 7.5... se ee 9991 
surrender estates to other ad- 
ministrators, when ......... 9994 
Oaths, power to adminster ...... 10006 
Partner not to be interested in 
estates->: . 70. s. ca cee ~-- 10003 


Persons to notify of deaths, when 9992 
Proceedings against, for failure to 

pay over money 10004 
Provisions of codes applicable to. 10008 
Register of public adminstrator.. 10009 
Report and publication of condi- 

tion of estates by 10000 
Reports, additional, when required 10007 
Settlement with clerk of court, 


eee eer ereeee 


WHEN Tinian soy 6 noe en 10003 
Summary settlement of estates, 
WED. iy cue: csn se eueaa hws oo eee 10013 
compensation for: Oo. ..--... eee 10017 
hearing of “Yeport ..aN cece eee 10015 
order upon hearing report .... 10016 
report to court of property re- 
GB1VEGs ses ope ee eee 10014 


Written demand, power to make. 10010 


PUBLIC DOCUMENTS—See Writ- 


ings 


PUBLIC OFFICERS 


Action for 
restoration to office 
limitations on .........9038, 9039 


when to be commenced...... 9038 
wrongful removal from office.. 9039 
Certain officers not to act as 
BULOTNOY 8 facea's C8 «108 8992 
Levy of execution on property of. 9452 
Money belonging to, how gar- 
NIGH OWS 5.1 cle kis Winks cee ine a eee 


Privileged communications ..... 10536 


PUBLIC PROPERTY 


Exempt from execution....ssse.. 9428 
PUBLIC RECORDS 
Certified copies, evidence ....... 10598 
Contents of certificate of correct- 
NESS “a we ge. oe alee eeee eee 10573 
Copies to be furnished, when..... 10543 
entries, prima facie evidence... 10570 
How; proVie dy cisk ine iaie nee esaieee eae 10568 


Of private writing, how proved.. 10569 


Open: to ‘inspeetion’ 3-4... 5... 10542 
When removable from office..... 10597 
PUBLIC USES 
Authorizing exercise of eminent 
OMA rae ees va sete watilages 9934 
PUBLIC WRITINGS 
See Evidence .............10542-10576 
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PUBLICATION 
Affidavit of, evidence ........... 10637 
Bi COR RA ee ce 10638 
In probate proceedings, how often 
I ty aw aicieleic-s saa’ oa's « 10356, 10364 
Of 
notice to 


absconding executors and ad- 
ministrators, for removal. 10127 


become sole trader.......... 9983 
dissolve corporation ........ 9925 
order of court, how made ..... 9833 
petition for change of name... 9965 
summons in. 
action for partition ........ 9524 
actions to quiet title ....9482, 9483 
civil actions, when and how 
RTM a ch 25! a) clali/ieieis «oie -« 9117— 9120 
BEGIGGS PCOUTUS! 2.10%... ce ej 0! 9636 
MR WATTADUO) £25. 0s ee ee aes 9586 
Orders of court, how published.. 9833 
QUALIFICATIONS 
PRIMERS OS 20.2 oc eels ne wecias 8863 
Justices of 
IMGPERT 30's 6. ofaitie side die die © 8865 
BOPP COUT Loic os cae sine siee ses 8862 
QUESTIONS OF FACT 
Meeressed LO. JUTY: |. ws). ss cle ae vies 10698 
How tried when not put in issue 
BPMOACINGS © o.oo co dae ea 010 
On trials before referees and 
SED sc a.e din e's a's oheress sm 6's 10700 
QUESTIONS OF LAW 
mdrensea tO COUTE ......2...-.. L0699 
QUIETING TITLE 
Actions 
concerning real property or min- 
ing claims 
order, contents and service.. 9493 
survey and measurement of 
land, when ordered ...... 9494 
to establish title in heirs of de- 
ceased entrymen ....... 9501-— 9515 
Costs recoverable, when ........ 9489 
Beeerde, eect Of ..... 20.62 eeess 9487 
Joinder of parties, defendant and 
BEENOWD, PCTSOUS 4.4.00. 05s 9480 
Judgment binding upon whom... 9488 
Jurisdiction, when acquired..... 9487 
Lis pendens, when filed ......... 9481 
Mortgagee must foreclose mort- 
page of real property ...... 9495 
Notice of pendency of action.... 9481 
Bemeetes LOCACLION§ w..0 62 aoe es we 9479 
Plaintiff to submit evidence..... 9487 
Provisions of code applicable... 9486 
Publication of summons on un- 
known claimants 
affidavit and order for........ 9483 
affidavit to show due diligence. 9484 
Publication of ‘summons, order, 
MIG yO LMA OO yo 5%, w,0)0'¥is ow ena» 9482 
Summons by publication 
affidavit and order for publica- 
BEET Stic areiwiesnce, «tie ves eK Batis 9483 


QUIETING TITLE (Continued) 
Summons by publication (contin- 
ued) 
affidavit to show diligence.... 
ROVING Gly of Panty aie oy /epoleln a2 
HOw DUDA Od aro yay wae a ohne as0-0 
service complete, when 
Wy atin U1 A Gar cee steele tigated 0" <?u! « 
Survey and measurement of land 
order, contents and service.... 
WiLSTM OTA STOOD We tansis waded ues 3's 
Termination of plaintiff’s title 
pending suit, judgment, how 
TRNUErOU ae Bal dime iaiw es aes 
Unknown claimants, how made 
DBEDIOS. <5. pl nn nite sed koe vais 
Value of improvements allowed, 
when 
Venue 


© 6.9 6.6 ©. 
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QUORUM 


See also Majority 
Of supreme court 


Sere, B.S eoeeeeeeen8 


QUO WARRANTO 
Actions 
in supreme court, how instituted 
Sn COMCUCEEUS toa. sac a ecelaresn 
to have precedence 
where brought 
Against 
corporations, when 
whom instituted 


eevee ee eee 


eee eer ere ee eee eee ee eeveesene 


eoieation to file, notice to de- 
POTAAUL ee papstni teas sigh arate ate elece oe 
Attachment for costs, when .... 


Attorney-general to commence, 
aA CULM tert sac ceata diate tee eee ae 9578, 
Complaint, contents when for 


usurping office 


oee ee eer eee eee 


Corporations, actions against.... 

(COR ioe aetefeee <8 6% noe ety at teins eet as 

Court may order new election, 
when 


SOs « 8S eS eo 8 6.6). 6, e606 « 6 EPO 


Defendants, who may be ........ 
District judge may issue at cham- 
bers 
Judgment 
against directors of corporations 
TORE GCUGC WARE tai cio: 6/055, 008 uae te 
when corporation has forfeited 
SIPURA Miele at eap a, dinip tthwn al sepa 
appointment of trustees .... 
SGA A aie caine sasiaid stash he sate el 
penalty for refusal to deliver 
VEODCECY as soo 6 are oo tains 
powers and duties of trustees 
PISO A Dorn OT yo ots ie dns cus 
Precedence of actions .....é...+. 
Private person may commence, 
OTM acco ne reel gvcens eto RAK 4 
Proceedings instituted, when.... 
Rights of persons adjudged en- 
titled to office 


ove eeeeeeere eee eee ee eee 
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9484 
9485 
9485 
9485 
9482 


9493 
9492 
9490 
9480 
9491 


9479 
9479 


8799 


9600 
9599 
9583 


9577 
9576 
9601 


9584 
9598 


9579 


9581 
9577 
9787 


9590 
9582 


8867 


9589 
9588 


9594 
9595 
9598 


9597 
9596 
9587 
9599 


9580 
9576 
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QUO WARRANTO (Continued) 
Rights of persons adjudged en- 

titled to office (continued) 
defendant guilty of contempt, 


WHEN eo. Fee hae eee 9593 
tay on sappeal eysyain cote ens 9742 
Summons 

issuance and service .......... 9585 
service by publication ........ 9586 


Who may commence 
private person may commence, 


when G25 2508 se eb 9580 
upon whose relation .......... 9579 
RAFTS 
06. Boats ccna 0% eee nea 9602— 9618 
RAILROADS 
Actions for killing stock, time for 
COMM CUGEMIEGNEM. vain als sree 9033 
Fences and cattle-guards in emi- 
nénti domain eA S cakwassa ee 9949 
Limitation of action for injuring 
SLOCICSS an inedsad se ei eee ae 9033 


RANGE-STOCK 
How attached—See Attachments. 
WT Ge nha's "BOGS oie deere Sikts cate oa 9296— 9300 


REAL ESTATE AGENT 
Appointment to be in writing.... 10613 


REAL PARTY IN INTEREST 


Must prosecute actions ......... 9067 
REAL PROPERTY 
Actions 
commenced where situate, when 8831 
for 


partition—See Partition.9516— 9575 
recovery not prejudiced by 


alienation 2o..¢e ct oe 9498 
WRLC Hak core ait mee ete ake ae 9475 
notice of lis pendens ......... 9109 
Where /UT1Gd sce oa geen cid he a bs 9093 


Actions to establish title in heirs 
of deceased entrymen 


actions, how commenced ...... 9502 
affidavits to be filed by plain- 

tiff ,;CODLON TAS Olay ieee bias 9503 
default judgment prohibited... 9510 
depositions may be taken .... 9512 
executors, administrators and 

guardians may maintain:.... 9514 
inquiry for next of kin....... 9510 
judgment 

conclusiveness of .......... 9511 

to determine heirship ...... 9511 


jurisdiction, when acquired.... 9507 
lis pendens, filing and contents. 9509 
parties defendant, how described 9502 


remedies cumulative .......... 9514 
rules of evidence and procedure 
applicable. ya. omen ae nites 9512 
subsequent actions forbidden, 
When rane Ra eee eater 9513 
summons 
form and issuance of ..... -. 9504 
DOSING OL Certs ne ee orate 9505 
publication 20fs sviry «istelees -. 9505 


CIVIL PROCEDURE. 


REAL PROPERTY (Continued) 
Actions to establish title in heirs 
of deceased entrymen (con- 
tinued) 
summons (continued) 
service, how made on differ- 


ent: defendants)... ..7.. ae 9506 

time for appearance of parties 9508 

verification of answer ........ 9508 

who: may institute 2....%i). ses 9501 
Actions to quiet title—See Quiet- 

ing “Title yi wes ae 9479-— 9514 
Actions to recover—See Quieting 

Titles coewe ec ane a....9479— 9514 


Adverse claims to mines under 
acts of congress, rules govern- 


ATE v lesae ee» aie vie 9500 
Adverse possession of, when 

deemed Ss. aaie. os eater 9020-— 9024 
Alienation pending suit, effect of 9498 
Attached, how). 224... 06 semen 9262 
Condemnation of—See Eminent 

Domains fs Sacco 9933— 9958 


Conveyance must be in writing.. 10611 
Damages recoverable for injury 
after execution sale......... 9497 
Forcible entry and detainer—See 
Forcible Entry and Detainer. 


oa hie tela bi eat SPS ee 9887— 9906 
How described in pleadings...... 9168 
Mining claims, actions governed 

by. local rules {0.4 ene 9499 
Possession by mortgagee, how ob- 

bavied.? 4.5 Gosh onde eee 9495 
Rules for construing description 

Of" lands es 4cnsa y+ s cee ae 10683 


Sale of property of estates—See 
Probate Proceedings. ..10210—10248 

Summary proceedings to obtain 
possession of—See Forcible 
Entry and Detainer..... 9887— 9906 

Time for commencement of ac- 
tions—See Statute of Limita- 


LI OU E ii eeaccesee oPaenh oe 9012-— 9026 
Transfers to be in writing, when 

a rts VR hs Me ti 10611, 10612 
Writ of possession against de- 

fendants, when .\.:. 0.) fc-nanee 9081 


Writing necessary for conveyance 10611 


REASONABLE DOUBT 
Instruction to jury in criminal 


CABOB S20 J. sis ok obec ease here 10672 
REBUTTAL 
Evidence, when allowed ........ 9349 
RECEIPTS 
Person paying entitled to ....... 10681 
Presumption arising from ....... 10606 
Sheriff’s receipt for accounts col- 
lected Pr aa. Sear antenna te oe 9270 
RECEIVERS 
Appointed, when ...°....... fatale Pole 
Appointment on dissolution of 
COTPOTAtIONs) 7.20 ces. wrens 9303 
Attorneys not to be appointed, 
WHO ” 4.0% stereus e0 sso viele ee @ PE 


; 
‘ 
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RECEIVERS (Continued) 
Dissolution of corporations, ap- 


MEROLENG (01082 !oe "sais h 4)h se 9303 
Ex parte applications, undertak- 

BET OUUIPOU ss od teens Ree 8 9304 
Funds, how to be invested...... 9307 
EPA DOIILE.. -z. 5 4 view siete cos ee 9301 
In 

BPOCIOSUTO SULLS. s60 cee oes os 9301 
proceedings supplementary to 

oO a Me atelae 9463-— 9464 
In aid of 

MUM? Fig. 5 os x Vs areca bee ae oh oh or an 9301 
IEE 2555505 9 sf, aero wine wt So l¥ eye 9301 


Investment of funds in hands of. 9307 
Notice of application for appoint- 


Meet... WHOM (PIVEN ..\..2 2) sieu' 9302 
Oath and undertaking ...... 9304, 9305 
Ofvescheated estates ............ 9960 
On dissolution of corporations. . 

kes dS ee 9301, 9303 

Howers and duties ..........'... 9306 
SURE, Gok «ee so" a 0. shee Seis s 9306 
Property vests in, in proceedings 

MUPPOHOIIGNLATY, 20s 20's eae ce ee 9466 


Title vests in, by relations, in pro- 


REDEMPTION (Continued) © 


ESO) CXGUULIOMN BAlO oe dine acs e's 9442 
How often property may be re- 

BCL Gt atiery rciaaletd S06 60s 9444 
INOLICO x G0 SNOT a vay angela 3.000 40 9444 
Of testator’s property, by judg- 

ment ‘creditor, when ........ 10186 
Papers necessary for ......%...+% 9446 
Rents and profits prior to ....... 9448 
To whom payment to be made.... 9445 
Woe MAY  TOCeuMia. trea pis ts € ae 9442 

REFEREES 
See also Reference of Actions 
Bills of exception settlement..... 9390 
HOOK: OPM sete cape cttmae cet 9792 
In 


disbarment proceedings... 8953, 8972 
partition—See Partition. . 9516— 9575 
probate proceedings .......... 10369 
proceedings supplementary to 
SXOCUUON Cy domme ype 9457— 9462 
Questions of law addressed to.... 10700 


Reference of claims against estates 
Eee eee aw Store ee, 10188, 10189 


ceedings supplementary .... 9466 Upon judgment on issue of law, 


To carry judgment into effect.. 9301 Wy CTL CL OCG. stray aio tetatais: ate 9373 
Undertaking required, when..... 9305 
Meiene appointed ........(...... 9301 REFERENCE OF ACTIONS 
Where property in danger of be- Findings of referee 
PMNS claire ain ie eon wes oe +, 9301 SIlGGt OL te. 2% ora ete ten ont eeieeae 9384 
Who disqualified to act ......... 9304 EXCOpMOns LOW. susie y <p owt 9385 
Number vf referees ..........:- 9376 
RECESS—See Adjournment ORTHE OT TEL GTOGHe . Goi stiie.c 5 lcua creme 9377 
Objections to referee 
RECITAL ~ ; UOT OTe Bea hie ae eras Sco set es a he 9381 
Facts in instrument, conclusive- Tow, CisPORG Os Of a. taee tiala, xp othe se 9382 
MEL er dass n, Ste k > (6 mis eins erates 10605 Ordered 
Statute, eG Lae Sheen cine io eile pia ve 10553 on motion, lian’ 4%. 03) De ae 9375 
upon agreement, when ........ 9374 
RECORD ; 
Seater “udicial Records-_See Powers of POLOLOG is. setacatetn have ee 9379 
also Public Records Proceedings when there are sev- 
Certified copies as evidence...... 10598 eral referees: o66 ies ais ee oe 9380 
Copy of foreign records as evi- Referees 
BRS 8 ks phe eis gt Ay, 10557 HUM DOTO UE Mae aay eo tied ate as 9376 
MEE TEP ATI 5's 2's « x'ae se oiete's s'e' v oko 10357 Oath of 11... . cece sees esse eee, 9377 
Judicial record PO Were ON TEAC Fs la eae eos 9379 
ee cael sists oh s'eloh 10554 Report of findings in writing.... 9383 
how authenticated ...... 10555, 10556 Witnesses may be subpoenaed... 9378 
i bat di . 10357 
ne ae probate proceedings REGISTER 
from final judgment, contents f 
of rc a, * ; 3 rea eae 9402 actions by clerk of court...... 9822 
from judgment or order ...... 9402 public administrator .......... 10009 
PeMMISECIOG: COUPE. 2.5... < s'siy< ais 9756 


to supreme courts—See Appeals RELATIONSHIP—See Consanguin- 
(Sn Ae ee ee 9402, 9745 ity 
Public records not to be removed. 10597 


RELIEF 
REDEMPTION Against judgments, when granted 9187 

Action to redeem mortgage, when Cannot exceed demand of com- 

barred by adverse possession 9044 PAGAN TR NVMCILY 6 oo o's ao aide ete 9316 
RENIN Gs PO, Oy DAMEN ales bc ee 9443 
By judgment creditor against REMEDIES 

LGGONGILG 65.5 5 Ges bis bea wie 6s 10186 Civil and criminal, not merged.. 9007 
BREN GALE OL) oo NW oie »'s lays vies as 9444 Cisemiicationv Ot. sca. ds 'rcshb an aps 8996 
Court may restrain waste until.. 9447 een OGUUNOG seis tents aa as ees 8995 
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REMITTITUR REVIVAL 
How certified to clerk of district Of judgments 
( MOOUEG Es cs Wislape oN ae rie ee een 9753 in favor of execution purchaser 9450 
RENTS RIGHTS-OF-WAY 
Presumption from payment...... 10606 Taken by eminent domain ...... 9936 
Who entitled to, during period of RIOTS AND ROUTS 
redemption © .2. 2.45.66 on 9448, 9449 Actions for, against municipali- 
: 7 ties, when commenced ...... 9034 
eee att Ree aN AS ELUNE Jurisdiction of justice courts.... 8842 
RIVERS 
REPLY — Boundaries *by7 7. soa2 dew eae 10683 
Allegations, when deemed contro- Venue of certain actions ........ 9094 
VOTlEO GS .das sakenne coe ate 9178 
Contents Of ssc «annie ook as 9158, 9159 ROADS 
Demurrerety vps sk cen eae kee 9161 Boundaries by. .ss .s 0s ss <5 eee 10683 
Failure: £0, 6M GCh OL... a. = =p one 9160 Private; how opened |... 2. css ae 9955 
Tame: LORAIN an, onte wt BWR bs BN 9158 Referees in partition suits may 
lay (OUb.%. ste). os v:0lkn Syne oe ee 9534 
REPORTERS 
Court reporters—See Stenogra- RULES OF COURT 
GHEIS G. sis eines eee 8928— 8935 Courts of record may make 
eonten ts : Ofp, .2 vhvefenie ate ee 8845 
REPUTATION judges guilty of contempt, when 8845 
Facts which may be proved on When: effective “1225. ihi anne eee 8846 
ETISL aes one eins Mere nee 10531 
Presumption of ownership from.. 10606 mera coe bce 
RES ADJUDICATA—See Judgments court stenographers ...... 8931-— 8933 
JUS fo ssa eats enc hse a 8814 
RESCUES restrictions on payment of... 8815 
Liability. of -eherits.at eet ne 9216 Justices of supreme court ....... 8796 
| Ragan a Seen 0 Police department, time for com- 
oR SE Tee a tk ted mencing actions ........ 9036, 9037 
RES GESTAE SALES 
What constitutes ...+..++.++e- 10511 Escheated ostates~..0..¢enettne 9961 
Homesteads, when made ........ 10153 
RESIDENCE In probate ’matters—See Probate 
District judges, Where.....v.es<s. 8864 Proceedings 
Justices of peace, where ........ 8865 Property by guardians—See Guard- 
lunshind tees oon ne eres 10428-10443 
RESPONDENTS ; Property on execution—See Exe- 
Ruling against, review of ...... 9751 eutions 5 Sree eee 9432- 9441 
RETURN SATISFACTION 
In Of judgment, acknowledgment, 
GErelorari sina ses aoe tees 9839 who may: take..:....c.esme eee 8875 
when défectiver.c. ss <s5 se 9844 attorney may make acknowl- 
MANC ams - 5 ee eee 9850, 9852 edgmentl i uke ie ack eeene 8974 
DIORA x alate oe oie eles 9863, 9864 from attached property, how 
Of Mates. ees hee tte eh are 9276. 
sheriff, on undertaking on bail. 9207 how mad6é...: 056 ona eee 9414 
BUMUIMONS vs au Gee cates ater 9110 
injustices’ courts ....°. 22% .. 96832 SCHOOL DISTRICTS 
sheriff to make and file .... 9124 Bond not required when party to 
warrants of arrest in contempt ACTIONSi+ s/s hs ade SA See 9829 
DYOCBEdIN GS 4 ea wae oles te 9915 
writ of Sttachment .....5..0% 9287 SCIRE FACIAS 
Writ of. CXECUIION 2.5. aeo es > he 9419 A bolishedicint. suas staiecmey easientre ie . 9816 
REVIEW SEALED VERDICT 
See also Appeals—See also Writ Jury may bring in, when ........ 9357 
OL “ROVLEW Teens obs ease 9836— 9846 
Costs on, other than by appeal... 9796 SEALS 
Extent *of,in’ certiorari. > .iscs<. 9843 Agreement for compromise with- 
Rulings against respondents..... 9751 Out, Walid iv iol ante lame Miers toe 10582~ 
Supreme court may review, what. Clerk. of court -to,keep,.2a4 seme 8860 
pig alele(a hie aii h mentee meta 9750- 9751 Defined. i /5 2% wleridty aks, sinister 
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SEALS (Continued) 


MEEMRETICE COUTLS 2... sec ccc cs aeeae 8859 
re 2 es OLE Takes sige we niiie 10580 
RP AS Cn aio wien inte caiinst 10579 
Of courts, to what affixed ....... 8861 
Sending by telegraph or telephone, 

MUM RS eto iti eet Arrears ax ote 9785 
a, AS ag A a 8858 
To 

certificates of contents of writ- 

Ee a telY Se ooo apn ahaa’ wot ole 10573 
justices’ transcripts .......... 10572 
public writings, evidence ..... 10551 

Meee ecourts have ............6. 8857 

SECRETARY OF STATE 
Service of summons on, for cor- 

porations, when ....... 9112, 9113 

SECURITY 
For costs from nonresident nlain- 

Realty, a4 No sha wuts a's 9807, 9808 

SEDUCTION 
Action upon, time for commence- 

REM er ot ieiat a hgh oc era=s) nse owe 9032 
Father or mother may sue for, 

ERE) Fe Vogal cl snlcte A dot ei aces 9074 
Guardian may sue for seduction 

Oeervardy Whell: 3... cc sc. 9074 
Sittings of court private ........ 8848 
Unmarried females may sue for.. 9073 

SENATE 
As court—See Court of Impeach- 

NPM ae, direj 88 os wind) 0-4 at ae 8786, 8788 

SERVICE 
Affidavit of, when and how made. 9110 
Appearance, equivalent to....... 9123 
Attorneys, service on, how made.. 9779 
By 

mail, when and how. .9774, 9780, 9781 

SUMP AGIOT 5! ei cles.c aris tye 0 os 9118, 9119 

telegraph or telephone ........ 9785 
Citation, in probate proceedings 

EMM 6 ovis ows cee eet! « .10359, 10363 

Corporations 
Co EG a ers ae 9110 
on secretary of state, when.... 9112 
Costs of, may be required in ad- 

OS OE AOE A a ie oe Rae ee ae 9120 
Exceptions to general provisions. 9784 
REALL Ag coe: « 2s Kok Wie ons’ ck wa oo 2 9244 
Notices and papers ......... 9778— 9781 

for discharge from imprisonment 9877 
of 

La nS Myre Bree ee 9733 

intention to move for new 

ot ED AR oe ag re ee 9399 

Ronit. DY SMa 2s oo ss ee oe ee 9774 
PMT POOL (ars fas sik ty «a bie See 9120 
RTL TR IS digi s ce os le wen ork ad's 9890 

Of 
citation, in probate proceedings 

Se Fayre ees Ce Ee ee 10361, 10363 
RIPTIDE £20 echo: el « Wied ae ee 9244. 
notice and papers ........ 9778— 9781 

for discharge from imprison- 

POM atic wie Wisin! oes ee Same hee 9877 
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SERVICE (Continued) 


Of (continued) * 
notice and papers (continued) 


GEO ULMICA Mats ote thease cig kn 4 9733 
of intention to move for new 
BLL G wet ee Re D dete’ do's shass 9399 
OF motion, «bys Mai o/b... 9774 
SONGS yar ater ks, 6". o oe os +e 9120 
SOR LCTAN trent atta coe e aarenntens 9890 
order for sale of property..... 10434 
process upon 
certain corporations 
dSe€med Personals .antanses oe 9115 
duty of secretary of state.. 9114 
FORSRIOG Mi nae tei eee 9113 
How cmadar sie sie nt a 9112, 9113 
other notices, how ........ 9116 
guardians of minors ........ 10374 
state, how made ........%... 9080 
statement of case, on motion for 
He Wetrial ose eee es ohare 9401 
subpoena for witness ......... 10620 
summons 
how and by whom made.9110, 9111 
in justice courts—See Justice 
SOUEER sity nieve kee ok oe 9635, 9636 
proof of, how made ........ 9122 
Write et eertiorart yee. soe ok 9842 
WI1U1 Of Mandates. eyes dg 9859 
On 
attorneys, how made ......... 9779 
corporations 
Lees TORN. als te oe er Oe 9113 
NOW Md Ge eye ver tate Sil sO112 
on secretary of state, when.. 9112 
counties, cities and towns, how 
MACY eRenre Te ob a tse ete hee 9111 
defendant, not necessary after 
TLOM A POALAN CG eos wisi, fkes orate 9782 
INCOM Polenta tt. . warns e 6 hats tel. 9111 
FOUNDPOGECNAANGS, 4.34 <3 Pe 9121 
WINOTS,, NOW Maen. s. tots 9111 
TLOWEGROON CSS Saws oe ote 9783 
Order for sale of property........ 10434 
Proceedings when only part of de- 
fendants served ..........<. 9121 
Process upon 
certain corporations 
deemed Personal yo siete Gu dass 9115 
duty of secretary of state... 9114 
er PT eee ce fi os omatate” 9113 
PW PO ACLOR ie etree hac ste 9112, 9113 
of other notices, how........ 9116 
MURCIA OL THNNGOL Es 5i6 5 suc aviss 10374 
STATO, SNOW. SORUG ow < ah os Suis dyes 9080 
Proof of service, how made ..... 9122 
Summons 


how and by whom made...9110, 9111 
in justice courts—See Justice 


MUN A Ri ag oa eerie 9635, 9636 
Dror. OL. how: made, 4.40. es 9122 
TGs BSR OIA ion siciies, Ses dae 2a 10374 
SET-OFF 
Effect of assignment of chose in 
MAY RANE ales Cots Sw erp RS Gale 9068 
Value of improvements to real 
PICUOIEN, Min Na cia aoe a eas 2 9491 
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SETTLEMENT 
Of 
bills of exceptions........ 9389, 9390 
instractions hice wore. 9349 
SHAM PLEADINGS 
Howpstricken..0ut ssi. ses oes ates § 9166 
SHERIFF 
See also Arrest—See also Bail 
Actions against . 
for escape of prisoners, time for 

COMIMENCEMONG rast auto cmes 9034 
for-oticial Pets wan cee. eee ne 9824 
when instituted :46 tas. cnet et 9031 

Arrest by 
in civil action, expense of keep- 

IN ea ated in Pe ee ee ne ees 9200 
order, how. Served | f.. 005 6.5. 9199 
PREG Cove vevis So eat ote wishe ee 9198 
WHITER 8a eee ee te eae 9198 

Arrest of witness refusing to ap- 

PORE acho al Wen acatolleetoe ire tenets 10626 
Attachment of property by—See 

Attachment.t! os tele 9256— 9300 
Bail may surrender defendant to, 

WIEN foo 2. eats ei a ee 9203 
Cannot practice law......... 8869, 8992 
Costs, may require in advance... 9120 
Deeds, ‘title: conveyed’ *s. <1)... 9453 

on sales prior to 1914, validity. 9453 
Deposit of money with, for bail, 

Guiles * ci ys Shin capa te ee oe 9213 

Duties 
and liabilities, on attachment.. 9260 
if defendant in attachment 

TECOVEIS, Pita Peer ass pee 9279 
IN VENLOTY.. Riva ctad tee oietete ote 9269 
lovyin gc Wilts Gok sie pees 9262 
must take books of account, 

BLODER LA ots epee at were eee 9265 
praecipe from attorney ..... 9266 
Feturn OL Wt, tiles. 94 2 se 9287 

26 to aries. hc. ee hha Ee 9341 

must summon jurors ....8910— 8912 
must summon jury for 

INQUSSE 1 pele etie ssi oe 8916 

justices’ and police courts. 8913 

in claim and delivery action.. 

Sal coah Mists! kes atetels isthe atone ees 9223, 9227 

may take less than property 

described, when ......... 9237 
papers tiled ives ong es wee ee 9235 
property concealed ......... 9232 
property delivered, when...., 9233 

in.sale Of esehesatams. vccen ee 9961 
on receiving execution from 

justices’ -COUTtSs \c50.s ae oer 9696 
to permit attorneys to see pris- 

OTL OTS AAS. 5s patie we eee etate eepkesets 8990 
to provide accommodations for 

district court, when ...... iO OOD 
to returnpsummonse... vise ee ~ 9124 

Execution Lor GOSEA fe was svete oss 9812 
Exonerated, on bail-bond, when.. 9211 
Judgment in action against, for 

Off GlnlaCtBa. veut s ee cen ee 9824 


SHERIFF (Continued) 
Liable for escape of defendant 


after Arrest (.2)'0.'. stent eetete 9216 
Manner of levying executions... 9417 
May 

adjourn court, when .......006 8852 

release debtor from jail, when. 9886 
Must 

admit attorneys to jail to see 

cliente een a. a eee cee 8990 

detain person arrested for con- 

Pempts (kneel eee eee eee 9913 

prove courtroom, when ........ 8856 
Notice of sale of property on 

OXOCUTION. 5)..5_iiise < sy.chs eee 9432 
Penalty for refusing to serve 

PLOCESSLS wks tects pee 9120 
Penalty for selling property with- 

OUT NOLIGE» cy ia’ a) eg ee 9433 
Practice of law forbidden....8869, 8992 
Proof of service of summons..... 9122 
Receipt of summons by mail, serv- 

BOG. 5, on REN ered Se le 9120 
Responsibility in claim and de- 

LIVELY, cis tone gas Oe eee 9224 
Return of 

undertaking on bail .......... 9207 
writof: executions: ji mae . 9419 
Sale of property on execution.. ; 

POPC in ak 4 hie retary Bie ois ene 9432— 9434 

Service of 
papers sentoby mails. Wy wens 9120 
subpoenas, on concealed wit- 

nesses fai. ear. ew ee 10621 
Summons; Servicer +o... «ke see 9110 
Time 

for bringing action against.... 9031 
to commence action against for 

escape’ of prisoner’ <= a2. Sore 9034 
To summon jurors, how.......... 8910 
When fees for copies not charge- 

RDIGY s/c 2 stews isca eles ate eee 9832 
Writ of execution, how executed. 9431 

SICKNESS 
Of 
juror, procedure on ...... sees) Venu 
justice of peace, procedure on.. 9714 
SIGNATURE 
Pleadings must be subscribed.... 9162 
SITTINGS 
Of courts of record 
PTIVale, When © ssisices « concces CORD 
public, when ...... vies ie mis ie kee 8847 
SLANDER 
Actions upon, time for commence- 

MONE scene eeier nhac see ee 
Answer may allege what ...... ~- Olea 
How -pleadedtsiime tists eee ve eho 

SOLE TRADER 
Husband 
liable for debts of, when ...... 9989 
not to act as agent for........ . 9989 
Liable for maintenance of minor 
childrens when. neuen re oe oe 9989 
Married woman may become, how 9982 
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SOLE TRADER (Continued) 


Notice of intention, how given... 9983 
avn. form and filing ..........- 9987 
Petition 
eonrents and filing;.-............ 9984 
how and by whom posted...... 9985 
Rights and liabilities of......... 9988 
etneeena judgment ...:..:....- 9986 


SPECIAL ADMINISTRATORS 
See Probate Proceedings... 10107-10113 


SPECIAL CONSTABLES 


RETO CIE Pe 5 ig s0 vfs eile w'ei0 9719 
RNMIE ERO Yas gie also skip» wis + 0 ty0' Ses 9720 
SPECIAL ISSUES 
MUUOUEEIGO a is s o's ns sess 'e os vs viene oULO 
SPECIAL PROCEEDINGS 
Appeal, provisions applicable.... 9867 
ES oid pais ss winless se of 9787 
RRM iss le xi. aie a v0 ae Lia iwheie ahs 8998 
auermmedain “actions” ......cee. 9066 
Judgment, definition ........... 9835 
MraraOn, MOANING iN ........6006. 9835 
New trial, provisions applicable.. 9867 
Reeermeaning In)... .5. weeds. 9835 
Parties, how designated ........ 9834 
POMECEMDTACLICS 63 seu cs eee 9866 
SPECIAL VERDICTS—See Ver- 
dicts 
STATE 
Actions by, subject to statute of 

Pmatetions ©; |... :,.’.» Pr ee 9043 
Costs, state treasurer to pay, 

RUE MRRP os Sop isip oan a wos ao, « 9814 
Escheats—See Escheated Estates 
Joinder, as defendant in certain 

MEMMET AMPLE (etea ay tit ha). dace aw 9079 

service of process on, how made 9080 
Need not give security ......... 9829 
Not to pay costs, when...... 9246, 9810 
Right to survey and locate land 

PS WURIIC. UBG. 5 fee Fae cae ciel’ 9938 
Will not sue for real property, 

Sh Ais Ee aia 9012 

STATE AUDITOR 
Duties as to surety companies’ re- 

sponsibility ...ccccseesseeas 9826 
To draw warrant for moneys from 

escheated estates, to whom. 

RESO Sore wigs: casts x pohe mle .9962, 10351 

STATE BOARD OF EQUALIZA- 

TION — See Equalization, 

State Board of 

STATE BOARDS, COMMISSIONS 

AND DEPARTMENTS 
Attorneys’ Examining Board—See 

Attorneys-at-Law ...... 8948, 8949 

STATE OFFICERS 
Moneys belonging to, may be at- 
TA CNOR a -cs'sin'a ale: Mik iolmi a's shorn thn 9294 


STATEMENT 
Bill of exceptions in civil actions. 9390 
Objections, how made .......... 9388 
STATEMENT OF FACT 
Trial upon agreed statement, ef- 
Dee OL ait iate seal ae let eae soe 9372 


STATUTE OF FRAUDS 
Agreements not in writing in- 
Vall wWORe aa mt ke eae 10613, 10614 


STATUTE OF LIMITATIONS 
See Limitations, Statute of..9011— 9046 


PLO Wepleddeds own Ws ait nase res wale 9173 
STATUTES 
Computation of time, when ef- 
FOCUVEly aa dee palate eens 10707 
Construction. caue. ese oc 10519, 10520 
in favor of natural right pre- 
FOrrege teas das vemos % 10527 
Intent of legislature to govern 
CONBULUCLION Sate wae iels gletiin eos. s 10520 
Private snow: pleaded? sc. cares os 9174 
Public and private, defined ...... 10548 


Recitals conclusive evidence, when 10553 
Take effect, when—See section 90, 
Political Code 


Written law contained in ....... 10547 
STAY 
Appeal to supreme court effects, 
Wed Orcs wiricin wale Sess ai are 9735 
After notice of motion for new 
DUT AASe as be tees fa Wieatk Peete ceee eer ec 9401 
By injunction, statute of limita- 
TAUTUS ate y: seid nats atts oink Os 9055 
In 
CUPLION AEs ostaelda cil des pec ons es 9841 
Pe UMT OT ty OMLALIL oo) tices mints oe 9937 
IOAN ORULUSS Ae cle sir wt ateretetee ste 9742 
DEOUTOUIO Mek hore ya en oe ee oa 9742 
UUGAWATTANLO. cw cmd tice Sis ales 9601 
Not allowed on appeals to supreme 
PRIMER Gge VE AEEI OY Cr tea'e at lateta's os, sie ch 9742 
Of 
execution on appeals to district 
court, how effected ..’....... 9759 
proceedings 


on appeals to supreme court— 
NOOZATDORIG Mh: tat. e's 9735— 9739 

on appeal to supreme court 
BOUT Ol ee ctr uae aes 9731 
When judgment entered in case of 9403 

When ordered by supreme court 


OTL Re OGM a aia ior sh otin to ais'a wie ple 9732 
STENOGRAPHERS 
District court stenographers 

appointment, when and how... 8928 
duties concerning record of pro- 

ROOOITL OR Reales state k oe aie 8929, 8930 
duty to furnish copies to parties, 

PRET wk ceria ahltati ated cicero a ake 8931 
exceptions to instructions, duty 

PORE RO ON ala nitrnin «a ue Sinem iniele 9349 
fees per folio for copy ........ 8931 
matters to be transcribed by... 8930 
Mileage ...... ra ne hy ae 8933 
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STENOGRAPHERS (Continued) 
District court stenographers (con- 


tinued) 
must 
be present at settlement of 
SINBETUCTIONA wth shen eb ae 9349 
file notes with clerk ......... 8929 
pro tem., when appointed ..... 8934 
report prima facie evidence.... 8935 
BALA.) oslo dik whe ware vcs tats pets totes 8933 
stenographer’s fee 
taxation; in cost-bill.... oes 8932 
when and by whom paid .... 8932 
Term (and Oath... oss 5 peanien 8928 
STIPULATION 
For transfer of action, when..... 9099 
Power of attorneys to enter...... 8974 
STOCK 
Actions to recover when sold for 
delinquent assessments, time 
for commencement ......... 9035 
Attached Now Gatch seh eee 9261, 9262 
Transfers, when subject to inheri- 
TANCE TAX wot isy euch vee ere 10387 
STREAMS—See Rivers 
STYLE 
Of Cit AbLONG: 0 < Wiehe hoe he eee 10359 
SUBLETTING 
Unlawful detainer, when........ 9889 
SUBMISSION OF CONTROVERSY 
WITHOUT ACTION 
Court to hear and determine ..... 9872 
Judgment 
how enforced or appealed from. 9874 
how: enterotl ixs >) AeckA eae 9873 
roll, what constitutes ........% 9873 
DLIAT scoot G oecne eae oi otis mere 9872 
Who may (Aubuiit "> <u. > kee ieee 9872 
SUBMISSION TO ARBITRATION 
NéeewArbitration 7). os. e- eee 9972— 9981 
SUBPOENAS 


Arrest for failure to obey 
witnesses exonerated from, when 10676 
Blanks may be left in justice 


Courts A. GaN! reek eee eee 9712 

Commitment for disobedience to. 
wie Se rela aks atone fy are ete Mee 10626-10628 
Defines 725.5 See eee cee eee 10618 
Dissbedience to.7-.>. se eee 10624 
forfeiture thereror: :..it..e. ss © 5 10625 
DOW PUBIGNCG ss tee ec aa 10624 
Diiaes Tecumseh eee re 10623 
How (issued: -\. (6 on} st cee tee 10619 
How: serv 00s.) ey ak ee ee 10620 
by telegraph tenes es es eee 9785 

Powers of justices of peace to is- 
SUG ieEe, se ER Ria oe ohne ete ge 9711 


Service when witness concealed... 10621 
To take depositions for use in 


foreign states ......... 10656-10658 
Warrant may. issues, 2. ere 10626 
When witness compelled to attend 10622 
Witness must attend ........<... 10673 


SUBROGATION | 
f 
judgment debtor, when 


surety on appeal bond 


SUBSCRIBING WITNESS 
Defined 


SUBSTITUTED SERVICE 
How obtained 


SUBSTITUTION 
Of parties defendant 


SUBTENANTS—See Tenants 


eoereereerereer ere eee eee ee ee ee & 


SUCCESSIVE 
Actions maintained on same con- 
. tract, when 


SUITS—See Actions 


SUMMONS 
Affidavit of service, when and how 
made 

Alias 
how and when issued 
in justice courts 


publication <<). ess 2h oo eee 
telegraph or telephone 
Certificate of service ............ 
Contents and how issued 
Copy to whom. delivered 
Corporations, service on 
how AMAGG.;. . iach eae a 
when made on secretary of stat 
Court may extend time for answer 
after judgment, when 
Form of 
in actions to quiet title ....... 
How served and returned ....9110, 
In actions 
against boats, service 
for partition 
to establish title to property 
granted heirs of deceased 
entrymen . 


eeeeeevee 


eeeeevees 


eoreceereer eee eee eee eee eeee 


In 
eminent domain proceeding.... 


eoereeer ese ee eee eee eee eee eee 


injunction proceedings 
justice courts 
alias, when issued 
by: whom-servéed 42. -Jai- eee 
blanks on, must be filled in by 
JUSTICE yas eee nants eerie tee 
certificate on service out of 
COUN BY cs cis titiew. ste aaleh eee 
contents olla. tq ime ee eee 
endorsement, when defendant 
arrested (tate. eee aeons her 
issuance and contents ...... 
served out of county, when .. 
NVALVOC 012 «Sacks een wate ea ee 
when issuable .......... e.. 
whon:returhable>> yer c. i204 
where it may be served...... 
police courts 


ove ee eee ee eereeveee 
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eee eeee ve 


9939- 
forcible entry and detainer 9894— 


9819 


INDEX TO CODE OF CIVIL PROCEDURE, 


SUMMONS (Continued) 
In (continued) 


proceedings on escheats ....... 9959 
quo warranto, seryice..... 9585, 9586 
Judgment against one not served. 9762 
Juries, how summoned .......... 8910 
Jurisdiction of action, when ac- 
EG ass bu vt alate: cotta Se 9123 
May be issued, when ............ 9106 
On ; . 
BRIE ET fe co cic p cle de wc de 's's vhs 10538 
joint -debtor 
affidavit to accompany ...... 9764 
Breer judgment iis. Loewe es 9762 
not previously served ....... 9763 
partnerships or firms; how 
UCP 8 oe < ohne akw ed's, owe ahshs 9089 
Proceedings on execution, when 
defendants not all served.... 9418 
Proof of service, how made ...... 9122 
Provisions as to contempt ....... 9784 
Publication 
in actions to quiet title....9482, 9483 
when and how ordered ........ 9117 
contents of summons ........ 9119 
in 
actions for partition ...... 9524 
BRE OG. COULTER sic. wlelejeie sis oh 9636 
PRE A ETENLO. ws Waye ste « Siar 9586 
REPRO TIO Lg i8ofe PCS Saha! ale latele 9118 
order to designate what .... 9118 
Received by mail, duty of sheriff. 9120 
SS ial oe aa 9124 
Service and return, how made.... 
DUE G's, dim w'o. one's 6 eye eee 9110, 9111 
Service by 
publication, in actions to quiet 
UCU te olin gf 5 ehh 3) 5 aia 'ea''s 5 9482, 9483 
Special constables ..........:. 9719 
on 
BIPOLOR ALONG focal ts ahaa 5's ore 9111 
counties and cities ........ 9111 
BPCORIPeLents) V3 es sie a 9111 
J ESI Sg aie a a 9111 
Service upon certain corporations 
deemed personal .............. 9115 
duty of secretary of state..... 9114 
MUR ts og Vidsihe cciscees e's os 9113 
TE CE a a 9112, 9113 
of other notices, how .......... 9116 
Sheriff to serve papers by mail... 9120 
MILO ISSUANCE . 2.06 cee we e's 9106 
a oe eg 8910, 8911 
Waiver of issuance, when and 
Mt tp aterc A dirtee u's c’y'e ns s0' 9106 
When 
only part of defendants served. 9121 
served in actions on joint con- 
tracts where one defendant 
BRC DIORTOR fics <p > «0's a's oles 9106 
SUPERSEDEAS—See also Stay 
SUPPLEMENTAL PLEADINGS 
ESET ILAL IV OL Force's £9 dinie: 460: 94,04 9181 
SUPPLEMENTAL PROCEEDINGS 
SE EX OCURLONS) .<.9-s,~ « he's Shawls 9454— 9466 


SUPPORT OF FAMILY 


See Probate Proceedings. ..10144-10157 


SUPREME COURT 


Abbreviations permissible ....... 8881 
Accommodations for, how sup 
PSU aoe te als bs a nlc oy nia: wis 8800 

Admission of attorneys 

See Attorneys-at-Law .. ..8936— 8950 
Appeals to 

Mee APpealsirn. ces ab dale 9729-— 9753 

from what orders taken ....... 9731 

TUM GS LOR. aI Ale sels itin'ela estes 9732 
Appellate,- jurisdiction of ....:.. 8804 


Application to prove exceptions.. 9392 
Certiorari in contempt proceed- 


ings, power to issue ........ . 8866 
Chief justice 
PIGGHOW. AN ware sacs cine aks 8790 
DIOR Gia ste vein eta lake 8799 
Clerk must keep roll of attorneys 8941 
Commissioners 
court authorized to appoint 
TEA Ostas gre cies ets 8808 


appointment and substitution 8808 


change of personnel ........ 8808 
court to direct judges to serve 
insother: districts, 2.0.40. as 8809 
ubiesy tae od 2a eect eee 8808 
emergency clause ii. 2a ses 8811 
PLO SUS ole eel aids atriathahe aa dis sees 8808 
DOW yp Called Cor aie «ctv eens 8809 
OEELE o Petarsatacn ele ate arat tetas Gas's Meets 8808 
SUEY a eke prac eA Dae et ate 8808 
stenographer, appointment and 
GLIA Alere wale anmheche tice \s ie ies 8810 
EOURtieste Orta ies Saccetee oa eo! eels 8808 
Concurrence of majority of jus- 
tices, when, necessary ....... 8806 
Decisions 
concurrence Necessary ......05% 8806 
grounds to be stated .......... 8801 
MOA RTY OTL, oacortachicte Mel aie as tials oe 8805 
WIE WIG OSs weet Wer dee hee tes 8801 
Disbarment, jurisdiction ........ 8961 
Duty to determine questions of 
LAW NPECNON LOU Luielas dua cew kt. 8805 
Each justice may issue writs of 
LADGAS.COPPUS ES .cccis os clodes oe 8806 
Equity cases, extent of review... 8805 
Habeas corpus, powers of justices 
LOC ISEOG ire hsree ea te ats 3 8806, 8866 
Injunctions 
actions, where instituted ...... 8807 
may grant or continue, when... 8807 
Judgments, power to revise, 
TROGAUCT OGL AUITIE. ote cave Sie vce 8805 
Jurisdiction 
appellate and original ....8802, 8803 
Justices 
additional justices ........ 8791— 8792 
Gesiematiowy Of4 25 Jee ese es 8792 
emergency measure ........ 8795 
purpose of law declared ..... 8794 
qualifications, salary and pow- 
hy Ba ia pe 8793 
ROTC OL aes ae Ga tits 8791, 8792 


cannot act as attorneys, when.. 
Pd te Wiehe od Fin nde d Pawel, 8869, 8871 
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SUPREME COURT (Continued) 
Justices (continued) 


CHIST Pj USHIOR Ls = as eee Rakes 8790 
computation of years of office.. 8797 
eleetion:'31)\ eon eee eee 8790 
majority must concur, when.... 8806 
may 

punish for contempt ........ 8874 

take acknowledgments, affida- 

-vits and depositions, where 8875 
must not have partners acting 

is ALEOLNO YS? Wiss wad aiinta ae 8870 

num Der) OLDS 3E4 venience ne ee eRe 8790 
powers 

as to conduct of proceedings. 8873 

atvcham bere. 5 23% shins. oe sure 8866 

out. Of COuUTE iniieak eek seh 8872 

to 

administer oaths ......... 8873 
apportion business of dis- 
trict courts, when ...... 8832 
compel attendance of wit- 
TIGEBCALA eohu ae eee es 8873 
issue habeas corpus, at 
chambers 7.8. < nee ven otek 8866 
issue other writs .. ....i«- 8866 
Gualifichtions*. .g cs ceee eae ee 8862 
BALATY <4 we ia orate back eer eee 8796 
COTMS OF OMS ei.) I iretaterctom om ae 8790 
vacancies, how: filled... 22st. 8798 
wien. disqualified (.i.c./5... «un 8868 
years of office, how computed... 8797 
Majority necessary to quorum or 

GS CASHOT yi, soi si nretagatenotes turin salts 8799 
May call jury, when 2.0. sis.’ 9600 
OT) eee Re a A 8805 

to 

apportion business of district 

COUTTS, WHET ah 2, bu lain ss 8832 

GAITY into Gl GED). sts.» os !oia See's 8882 
establish rules for admission 

Of: lawyers 7s [sO se, cea ats 8942 

Presiding) Justice? is, hers ees 8799 

Proceedings in English language. 8880 
Quo warranto proceedings in—See 

Quo IW arranto. io) .rs le 9576— 9601 
ADOTUMIS St. n tasole uaisious fees ee ee 8799 
Remittitur on judgment ........ 8805 
Rooms and equipment, how pro- 

vided and paid' for. %, eons seer 8800 
Rules for admission of attorneys. 8942 
Salaries of justices? ..% .f,/s.ae te 8796 

restrictions on payment, affi- 

CLELVELE Phesd at aetna tates hath ate eent 8815 
Sealy Ciecareank Pe a CAA 4 12 8857, 8858 
Settlement of bills of exception.. 9392 
Special terms, how called ........ 8800 
Syllabi of decisions Sug ese 8805 
Term of office, how computed.... 8797 
Terms, when and where held..... 8800 
Time for taking appeals ......... 9732 
Vacancy 

how tilled... Creme ae assinte ee eee 8798 
proceedings not affected by.... 8879 
Writs, power to issue, when ...... 8803 
SUPREME COURT COMMISSION 
See Supreme Court—Subtitle com- 
MissiONers ........ ....-8808- 8811 


SURETIES 
AMMidavitsoby ss: 2c. isn eee 9827 
Answer, recovery of personal 
PLOPELby), (4... teh ole 5 ee wen ee 9188 
Attorneys as, when prohibited ... 8991 
Bonds, when acceptable ‘as under- 
takings. 26 59 svt. oe eee 9826 
Bound with principal by record, 
When. iiecersdalcs we hie Pp eie 10562 
Corporation may become, when .. 9826 
oath on behalt.of ..... aateaa ee 9828 
Porcrecelyers.. 2 tiga cme ee 9304— 9305 
Form of affidavit to undertaking... 9825 
In claim and delivery 
exception! tO%. tT wsuses ee eee 9224 
justification! Gu. <2. ioe 9230 
not released by second taking.. 9228 
qualifications ia. sce ee wale ee 
Judgment against sheriff binds... 9824 
Justification 
extension of time for ......... 9823. 
form Of afidavitis.'.. «ss «seen 9827 
in attachment.) ve sins 9280, 9281 
on 

administrator’s bond ........ 10093 

appeal to district court ...... 9757 

appeal to supreme court .... 9741 

claim and delivery .......... 9224 

giving bail 4. anate oe 9208— 9210 

May state true value of property 
in answer, Whell. 0°: +ss590% 188 
On 
appeal, justification .. ....4. 4 9741 
appeals to supreme court justify, 
ROW Ae cow cccenh oeae ee ‘ose oan 

justification Of 205.% saan one 9741 
arrest 

in FUStICes SCOUTES 2 hina : 9653 

of person, justification ...... 9259 
attachment 

In justices” courts.) vossusa 9660 

justification i... 9 -a ees 9259 
bail bonds in contempt pro- 

COCAINE » 02 cr'ndisis vee tatoo 9914 

justifi¢ations.y.. esi .eae ene 9210 

qualifications? ..2..kce.0 hee 9209 
bonds of executors, ete. 

JUSTANGAON aso rete eet 10093, 10094 

TRIGAGO: OL). ce. ree ee 10103, 10104 
guardian’s bond _ discharged, 

Wher jo) wade ae eee Pea 10458 
injunction, justification ....... 9246 
release of attachment, justifica- 

Clon Ui, Ava sieht ie gevcte: Un 9281 
release of defendant, in justices’ 

COUTTS Aniston in cteenaetee 9669 
sheriffs’ bonds 

escape of defendant, liability 9217 

Jud gm Ong Anes sw whe we ee 9824 
stay, in appeal to supreme court 

Sa aia dp aeatele aie oe eee ae 9735-— 9740 
undertaking on appeal from jus- 

tites’ courts a4 ane eee 9757 

Principal bound by judgment 
against, when :....0..ese+-. LOGGm 
Qualifications Oli a. Aiaen eae 9827 
Subrogation of, «5.5 wats ants 9451, 9830 
Substituted to rights of judgment 
ereditors on appeal ......... | 9830 


812 


INDEX TO CODE OF 


SUBETIES (Continued) 
To avoid levy of attachment, in 


BBELICGR . COUTLAS 44/05 d0.0 octets 9661 
When 
corporations not to be ac- 
Meee LGW Pete aici aches nial nsiptets 9827 


principal bound by a record.. 10562 
substituted to rights of judg- 


MOGUG CFEGItOrs ~ 6. 6.5 </tie «i 9830 
SURETY COMPANIES 
DRIOTLAKINGOS . so ce cece ees 9826 
SURGEONS 
MTNET OLB Sis aisle on ula. «sews Geiss le 9428 
SURPRISE 
Amendment on ground of ....... 9187 
‘sound for new trial ........... 9397 
Seampening default for ....0.s2.s0- 9187 
SURVEY 
In 
actions to determine claims to 
mines and other real property 
hs Sa eee 9492— 9494 
Peyote In partition 2: .... a4. 9532 
BONG COM AIN | gis-0.6'5-0 1! se 065 9938 
SURVIVAL 
EOIN TLEE NS isu 5. 5) 5 oe a cle ain'eie cess 9054 
_ by and against executors ..... 10258 
Presumption as to. .......s- rage LOouG 
TAXATION 
Attorneys’ license tax ...... 8945- 8947 
Inheritance tax—See Inheritance 
ls 2 Se ee 10377-10400 
Limitations on actions against 
BMMTCOLEGLOTS... sic\n2 2s ose ae 9034 
Payment before distribution of 
OCIS eelgagllinlilge, SUA ise Paar Re ee 10331 
Transfers in contemplation of 
death, when deemed ........ 10377 
TEACHERS 
Exempt from jury duty ......... 8893 
PURITAOD Br. civcg 60 ges snes cces'e 9428 
TEAMSTERS 
RETIRE) 5 sv hie no oie sa «a8 % ee ws 9428 
TELEGRAPH AND TELEPHONE 
Service of papers by, how and 
SEMRTUB ING Ten dh a9) 5 0 sr olase we 9785 
TENANTS 
See also Forcible Entry and De- 
PRINT | ites tor eee ee 9887— 9906 
Action against cotenant for injury 
to property, when .......... 091 
Adverse possession, when affected 
Rae UBLTON oar opr iin ¥ 6-4 aha; abs 9023 
Compensation on partition sales.. 
PT ee a Seem 9549, 9550 
For years not affected by judg- 
ment in partition ........e6. 9538 
Notice 
BY RE em nn gi atnicn a tip wine « [0 ca 9890 
Ree ATOYE Sire in win a on. 0 tek 4 oem ea ne pc 9889 
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TENANTS (Continued) 


Relief against forfeiture of lease. 9906 
Right of joint tenants to sue or 
GETONU; HOWE oud cals sir < fos 9085 

When guilty of unlawful detainer 9889 
TENANTS-IN-COMMON 

Action against, for waste ....... 9475 

Action by, against cotenant...... 9091 

Wide tLE 60 AO bEOd se. rie Wen cles a» 9085 
TENDER 

Before suit, effect on costs ...... 9794 


Objections to, must be specified... 10682 
Offer in writing, when equivalent 


EGS a VNCOIEM hac, nid © cine sissies 10680 
TERM OF OFFICE 
ISG rit jUCP CR AS ee ition tie fos 8813 
PUStLCOS OL PEACE, Wie. cise ee ts 8837 
Justice of supreme court ........ 8790 
TERMS OF COURT 
District courts 
- in districts 
having more than one judge.. 8832 
of more than one county .... 8827 
supreme court may apportion, 
WUTC Llc sks ctiats o b's tae chee ot ad ae 8832 
when and where held ......... 8826 
court may adjourn, when .. 8826 
SUPPAM GcCOUTE Hcl au ice ate stateciin'e a 8000 
TESTIMONY 
See also Evidence ......... 10618-10672 
See also Proof 
PLO Was tA DU ges nee ta a eres la. star en Oe 10631 


Proceedings to perpetuate—See 
Perpetuation of Testimony.. 
SS CER TE Won LOM F 10686-10692 
Witnesses may be taken on post- 


Nonementsole trials. aces ee 9333 
THING IN ACTION 
Assignment, effect ..0.%06.%2N 0 9068 
THIRD-PARTY CLAIMS 
Petre UM ONG. 4 ers Sareale bie ugha ihe bbe 9273 
Claim and delivery ......... 9234, 9238 
To property levied upon on exe- 
CA ULOTIAN EE ig hea NM arts aa of alee 9426 
TIMBER 


Cutting of, trespass damage.9476, 9477 
TIME 


Code takes effect, when ......... 10702 
SPO TNT LEE LITE OO EMPS sips ety le a oe 10707 
Enlargement of, for filing plead- 
SOT} epee ae Ae a 9187 
Extension of, for filing papers, 
CL Se i dar ruts aiahiene Bi tetadiant 9823 
For 
answer after demurrer, how 
POMMLEOUS ies enitas osc oan de 9192 
commencement of civil actions 
—See Limitations, Statute of 
TE aaa Y cote sin ith tate 9011— 9046 
To 
amend, answer and reply, be- 
SUNGat TUN yy RAN. soe ss «fd 9192 
file papers, limitation ......... 9823 
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TITLE 
Actions to quiet—See Quieting 
Atle SCR cies alae 9479— 9515 
Declarations of predecessor in, as 
evidence 4 Vie Gina deme Nee pV LUDD 
Defective, proceedings to cure, in 
eminent domaine, -vs5esy .- 9948 
May be tried in partition ........ 9526 
Not to be tried in justices’ courts 9625 
TITLES TO ACTIONS 
Procedure, when insufficient ..... 9818 
TORTS 
Actions, where triable ......... 9096 
TOWN MARSHAL 
Must summon jury for justices’ 
and police courts %. i... 26-0 ts 8913 
TOWNS 
Officers exempt from jury duty... 8893 
Summons, how served on ........ 9111 
TOWNSHIPS 
Officers, exempt from jury duty... 8893 
TRANSCRIPT 
Contents on appeal—See Appeals 
Of 
docket in justices’ courts ...... 9623 
judgment, filing in another 
GOUNLY) ss Geb uise ee gn ees 9413 
justice court in sister state, 
as evidence .......:- 10571, 10572 
On appeals to supreme court—See 
Appeals 
Meturn. ON COrtiorart ... ween ne 9839 
Supplemental record, when author- 
IZEM Neti eee fy ae ee 9749 


When cause transferred to dis- 
trict court from justices’ court 9625 


TRANSFER 
Of 
action 
papers transmitted .. .....9100 
proceedings after judgment 9101 


administrators Vaan o> 10120-10123 
interest, not to abate action.. 9086 
TRANSFERS 
See Conveyances 
Of property, tax On.......e. 10377, 10400 
TREASON 
HOw Proved) sas wee seers ce a 10505-10608 


TREASURER, COUNTY 
Duty to notify attorney-general of 
unpaid inheritance taxes .... 
Report as to inheritance tax col- 
lech Gd Oi) vorhit cts nie sie dias piesa 10395 


TREASURER, STATE 
Duty to notify attorney-general 
of unpaid inheritance taxes.. 10392 


TREES 
Cutting of, trespass, when ....... 


10392 


9476 


TRESPASS 
Actions for, time for commence- 
MONG SF ie cclelcss sow eee eee 9033 
Cutting or injuring trees, actions 
fore’ S28. 2) ER ee eee 9476 
measure of damages .......... 9477 
Executors may sue for .......... 10259 
Limitation of ‘action ,,-c y. anieeee 9033 
When-aeCrUes 35 esau 5s wae oo: D0 ae 
TRIAL JURY 
Defined: s..2hsde lee gaes eee eee 8886 


Drawing and summoning —See . 
J UTIOBS A. Pee eee eee 8902— 8912 


Formation in civil cases—See 
JUTIOS % Seis aoe ee Sates 9334— 9348 
Motion for postponement, how 
INA COOS si. iets ea ee 9332 
Number at */ F202 oon 2S iplece ieee 8887 
Number of, in justice court ...... 8888 
TRIALS 
Agreed statements of facts ...... 9372 
By court 
decision to be in writing....... 9366 
exceptions , 
filing and service or finn cee _ 9371 
to designate defects ........ 9370 
facts and conclusions separately 
STATO =. 6a och as 31 ern eena 9367 
findings of fact, how waived .. 9368 
jury, how ‘waived {i322 yee 9365 
procedure on judgment on issue 
of law... ohcs we baiee sl: eee ee 9373 
reference, when ordered ....... 9373 
time for filing decisions ...... 9366 
trial on agreed statement of 
facts oyu ea eee 9372 
want of findings, judgment re- 
versed for; whens. .eee 9369 
By jury 
issues must be tried by, when.. 9327 — 
procedure for drawing and chal- 
lenpine jury. 2. Jeter . .9334— 9348 
when and how waived ..... --- 9365 
By referees 
exceptions to findings, effect... 9385 
findings, are those of court .... 9384 
number of referees ........... 9376 
Oath OL TeLOreg ey, ssa ys hhc 9377 
order 0f-reference-.t..,..cecaeee 9374 
parties may object <....s.2 eee 
powers of refereas... ....nwukbew 9379 
proceedings where there are, 
several referees ........0.0. 9380 
reference on motion *........:. 9375 
report of findings 7.5.0.0 wee 9383 
Witmessasty. teen nice sm aeeteny oa 
Calendar, clerk must enter cause. 9330 
Claim and delivery, verdict ...... 9363 _ 
Contesting probate . ... 0.5.0.2. 10033 
Counterclaim, how tried ........ 9329 
Decision in writing, filed when.... 9366 
Defective findings, exceptions.... 
a are Se $e iti i AA 19370, 9371 
Depositions taken during post- 
ponement; read on tes 7. ieee 9333 
Directed verdict s.-.905.. 555 eee 9364 
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TRIALS (Continued) 
Discharge of jury before verdict, 


PEREIEE Ae 5 thin a 3° 30 aie sia o Bheta 9356 
Hither party may bring issue to 
EM etn alert 53), Who's Joes Cac 9331 


Exceptions—See Exceptions.9386— 9394 
Facts which may be proved at 


MMT e a eorha gt eX. sy viata y 0° 10531 
Findings of fact, conclusions of 
MET ad hake cele, d2c'Sie's, a> ape 0s 9367 


Findings of fact, how waived .... 9368 
General and special verdicts, when 


may be rendered............. 9361 
In r 

en LOT CO WET? S34 oa os ce ess 10161 
disbarment proceedings ....... 8971 

justice courts — See Justice 
BELG os tala vie ace os 9671— 9678 

time of trial and postpone- 
I at Vs cg csc'o"s 4 a ces 9666— 9670 
probate proceedings ..... 10368, 10369 
proceedings on escheats ....... 9961 


proceedings with reference to 
dependent and neglected chil- 


REM sede on. sre ops ack aca 10466-10469 
Instructions to jury, how and 
PIB LY OVA G 5 age hicin els .nlepe «5 9349 


Interpreter, when and how used.. 10538 
Issues—See Issues | 
Judgment—See Judgment 


Juries 

admonition on separation ...... 9351 

Mempoeration of... 4: . Gin crdlyi a, ease 9353 

BeEemer instructions .......s.. 9354 

Pemn EO DADOLS ss occ. sieleec ele 9352 

power of court in absence of... 9357 

BIITOLCAGCL "084 cu oy sles weia 9357 

werdict, bow declared ......... 9358 

SME PTOMISES 5.6.0. 208 5 o's 9350 
New trials 

Meeereew Trials .......;: 9395-— 9402 
Of 

actions by judge pro tem., when 8822 

BEMPRMIROS 9 ose discs a se ewes 9345 

charges against executors and 

MICMUAISGIALOTS 9... chat. w'. eee) os 10126 
question of fact by court, decis- 
ion, how and when given .... 9366 

On petition to become sole trader 9986 
2 A eee er ka 9349 
MPRIIPG SS JULY. - oss sce andes ees 9358 
Postponement 

absence of evidence, motion ... 9332 


for failure of commissioner to 
take testimony to make re- 


I Aare i aig ee 10649 
testimony of witness may be 
Taken GUTING Jose. ses cases 9333 
Proceedings 
after determination of issue of 
OOS OR RN Bebe Os A ae eee De rae 9373 
when juror becomes ill ........ 9355 
LO On Oe Se ie ie Caren ar an 9373 
Reserved cases brought up for ar- 
gument, when ...........++. 9404 


Separate trials, when directed... 9328 
Verdict 
general and special, defined .... 9360 
How declored. sas. cated sceee es 9358 


TRIALS (Continued) 


Verdict (continued) 
in actions for recovery of 


TOU Vela t alala sare eieis dw sie 9 5 9362 
Waiver of 

ANGIN GR Kase Goes os wet seb he te 9368 

PIMLAANG | Seytn Ried cect e wo cokes hs oe oe te get's 9365 

Want of findings, effect ......... 9369 
TRUSTEES 


Costs, in actions by or against... 9795 
On dissolution of corporation by 


MQUOS Warranties vaieja cs sia <le.e 9595 
DGNVET At Olea re soe Waley Seva Riese 9596 
Surviving partner, trustee of prop- 
erty im-decedentieet. 2s. se. 10261 
To wind up affairs of corporation, 
TU WOLR AC. fo tains, lure etetenals: 28S « 9596 
TATU CEMA IN Pe ran eile acters «Ura 5, «tm 9595 


Trustees of express trust defined. 9067 
Under will 


BOT PONG LOM MN cttacce our ere me 10353 
COUtLEOL GL GCONTMOVElM .tcsr ss cs 10352 
settlement of accounts after dis- 
tribution of estate ..... 10352-10354 
TRUSTS 


Injunctions against formation of, 
WTI SLOT IT EUs ac ten cco corel: 9254 
Jurisdiction after distribution of 
estate—See Probate Proceed- 


AAG SasNel nn das oe Pa st aise & 3 10352-10354 
UNDERTAKINGS 
Actions on, furnished by execu- 
POTGW CbC i. s sic ee Si Nos ae iets tae 10262 
By railroad to build fences, ete., in 
PIGINONG COMA rec a sas 0 oye os 9949 
Cla isnt Welmery y talorhses «axes 9223 
on retaking property .«.....<.. 9229 
Miipd-Darcy ClaiMS. s/h. ek. 5 st 9234 
Corporations as sureties ..... 9826— 9828 


Cost of, in probate proceedings... 10106 
Defective, when appeal to district 
court not to be dismissed.... 9761 
PSL OME CATING LOUD CL cy can. dt hott ose eaters 9831 
RIES UBLLCOS ACOUETBISS 2y.5 <'y oscrat = ote 9718 
Extension of time in which to file 9823 


For costs in actions by nonresi- 


OPUILEY Tees 5 waraile Ward Ash las 9807 
Form of affidavit to accompany.. 9825 
In actions against boats ........ 9613 
Justification of sureties ......... 9827 
New bonds of guardians ....... 10458 
Not required from state or munici- 

Pals COTPPORS TIONS AAO oss-o's a atu 01s 9829 


Of 
agents appointed to take charge 
of estates for nonresidents... 
yo eR re Pee Lee 10347, 10350 


PxSeCUtors, CLG, 10TM Of... <2. «. 10088 
guardians, action on... .. 10459, 10464 
OL AIIOTHG . 2 ty Dl asad’ d hue Dede le 10408 
of nonresidents .. 6.06.6... 0s 10446 
on sale of ward’s property... 19439 
justices of the peace ......... 8839 
purchaser of contract to buy 
land, front estates: 27... 3. ): 10239 
PHCOIVOLE FE FAS sce «5 ae Bi 9304, 9305 


in proceedings supplementary 9464 
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UNDERTAKINGS (Continued) 
Of (continued) 


special administrators ...... ye AD LED 
testamentary guardians ....... 10410 

trustees on dissolution of corpo- 
Tations.-\GateAcrre ce aes 9595 

On ‘ 

appeal from justices’ courts.... 
Sey rie a ee 9756, 9757 

may be in one or several in- 
Strumente ws 4 ste Noatatotents 9740 
to:supreme court ....%.. 3 9733, 9734 


when insufficiency not cause 


for dismissal of appeal .... 9747 
appeal to supreme court 
from judgment for delivery 
of docunients. Fs .srvat aes 9736 
from money judgment ....... 9735 
arrest, in justices’ courts ...... 9653 
by plaiitifi ls. We <i bbs asta sete 9196 
sureties, justification ........ 9197 
attachment, <.'.ci. Saeed oe ao aOU 
in justices’ courts.:. «3. 2) ..- 9660 
increase. Of vse Wak as we oat 9285, 9286 
release of partnership prop- 
STEN ois na se ee eee ete eee 9290 
SUG OR cs xaiwictecae cco ean 6 Seen 9279 
bail 
IN C1Vil ACTON ss oo sree aot 9202 
in contempt proceedings on.. 9919 
of one arrested for contempt 9914 
commencing quo warranto..... 9580 
continuance of justices’ courts. 9670 
Anjunction: Gvg:ss ee ee nutes ee 9246 
when not required .......... 9255 
partial distribution of estates.. 
a A'S Shi oek KMGR RW Shak ote RUC tint 10318-10321 
release of attachment, justifica- 
tion of sureties... ..... ines 9281 
release of defendant, in justices’ 
COULER tie’ sais re ce ee Pahl 1s 9669 
stay, in appeal to supreme court 
tai Mee a 9735- 9740 
suspension of sentence for neg- 
lect< of childreyire sii<se 10473-10476 
Requisiteg: 2.0.24. Ry ag uiee se eae nes 9825 
State need not give, when ....... 9829 
Sureties on appeal substituted to 
rights of judgment creditor.. 9830 
Surety bonds of corporations, 
when admissible ............ 9826 
To 
avoid levy of attachment, in 
JUStICES OCOULtS hy terest eee 9661 
continue attachment on ap- 
peal to supreme,court ..... 9736 
UNITED STATES COURTS—See 
Federal Courts 
UNKNOWN PARTIES 
How served with summons in par- 
tifLON, BULLS He's aches wi et 9524 
In 
action for partition, rights of, 
determinegysr.: sss ore eae 9527 
actions to quiet title ...:...... 9480 
partition suits, to be protected. 9551 
Order +in partition) sult sine ees 9531 


UNKNOWN TARTIES (Continued) 
Proceedings in justices’ courts... 
Proceeds belonging to, in parti- 

tion, invested how. .9559, 9560, 9562 


UNLAWFUL DETAINER 
See Forcible Entry and Detainer 
sso) S oP dochals WAP Oks toeiereks Bias 9887— 9906 


UNMARRIED PERSONS 
xem ptlongt Seip aes cave eee oe 


UNMARRIED WOMEN 
As executrixes, effect of marriage 9858 


9723 


May sue for seduction @........ 9073 
UNWRITTEN LAW 
Detined isso 2h pee ced Oar eee 10549 
USAGE 
Evidence of, may be given...... 10531 
Local, governs mining actions.... 9499 
VACANCIES 
District judges, how filled, extent 
e OL SUOIIN os Drage ts ee. eee 8820 
Juries, how filled. to sen a eee 9347 
Justices of the peace 
delivery of docket and papers.. 9707 
how. filled i222" ee cee 8838 
successor of previous justice... 
| ROS diets, vo eee eee Ee 9709, 9710 
Not to affect court proceedings.. 8879 
On jury; how filled’. > ..7. eee 9347 
Supreme court, how filled ........ 8798 
VALIDATION 
Of certain judicial sales of real 
PIOPOTLy:.(.t.hecai'e aiele ae Seas 9453 
VARIANCE 
Immaterial variance 
Amendment: | iia. dew ee ee oe 9184 
duty of..court:...'%,..o). samt 9183 
What not to be deemed .......... 9185 
When deemed material ..... et ho 
court may order amendment, 
When. 4714 Ty dese \ ate eee 9183 
When disregarded in justice courts 9651 
VENUE 
see of—See Change of Venue 
n 
district court—See Actions, sub- 
title Vente’ .Vonacheuin 9093— 9104 
justice courts — See Justice 
Courts Ve Aes eee 9619-— 9625. 
change of, contents of affidavit. 9621 
effect of filing affidavit....... 9621 
VERDICTS 
Against joint debtors, in justices’ 
COUTES thie py Bes wale coe ein 9767 
By two'thirds of jury.c¢- cen oe 9353 
Correction of .4.hiene SO ek 9359 
Direction; of, by. 4udee. ofa. sos 9364 
EXCeptiOnsctOers > culs aastctaeaa sees «s QSAR 
Foreman) to .rendérii.. > aveeeacia 9358 
General and special 
Gelned. 0s ckeceG Uys gieotl we Nie 9360 
when. rendered =. .\.cue <5 trates 9361 
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VERDICTS (Continued) 


MEER T CO 0 Soe nt eee bac cs 9358 
In 
actions for recovery of money. 9362 
claim and delivery ......... we 9363 
contest of probate of will..... 10034 
forcible entry and detainer.... 9901 
Informal, procedure on .......... 9359 
MUMMIES os a's w a's owe vg 'e 9360— 9364 
PRM@OUntErClalmMs © 2)... 5 os e's ols 9362 
maer-oL judgment-roll .........% 9408 
SUIS ULY 9.5. oo Se ete ceelweses 9308 
"Prevented, new trial ............ 9356 
EE ULGIO oa sicic w/oa uns ces Gee's 6 9490 
Recovery 
PCIE VAIO gh c'.'s 'e/as eas ata s' oony3 9362 
of specific personal property... 9363 
Referee’s findings, special verdict. 9385 
Sealed, when ordered............ 9357 
Special 
findings control general verdict 9361 
issues not to be submitted, when 9361 
verdict must present what .... 9360 
To find value of property, when... 9363 
Vacation of, for what causes .... 9397 
“When 
deemed excepted to ........... 9387 
informal, proceedings ........ 9359 
VERIFICATION 
Accusation against attorney.... 8965 
Affidavit may be used for........ 10636 
Application for voluntary dissolu- 
tion of corporation ......... 9924 
Of 
complaint, in injunction pro- 
oes! 27). cts G5 fe od wis. otsls 4/3 9244 
pleadings 
contents of affidavit ....9162, 9163 
in forcible entry and detainer 9902 
in justices’ courts, not neces- 
ees WOT ods sn wb eases o's 9638 
Wvltem NOCeSBAry .....2%.... 9162, 9163 
VESSELS 
Bee Boats .c..cec ce ceceee .. .9602— 9618 
VIEW 
Of premises by jury, when....... 9350 
VOUCHERS 
See Probate Proceedings. ..10297, 10298 
WAGES 
Attorney’s fee allowed in actions 
mo recover, when. ........% 9800 
Judgment debtor, when exempt.. 9429 
WAIVER 
Of 
INERT IEDs ccetact cists otuscaceta, desde ook 9368 
jurisdiction, in justices’ courts.. 9680 
jury, in forcible-entry,........ 9898 
UMPPREC EROS) 53 oa asic wa! ose WN dis op 0s 9365 
Pr TUBLAICER .COUTER ~.. 55. « ot ss 9676 
objections to complaint ...... 9136 
summons 
in distrie? enurtinc eds seas we 9106 
in justices’; courts ...%5:2.% +. 9628 
undertaking on appeal ........ 9733 


Code Civ. Proc,—52 


WANT OF PROSECUTION 


UVISTIISSS Ose WGI: 245.65 5a 0s) Ss 9317 
WAR 
Effect on statute of limitations.. 9053 
ROMO VAL OL COULEALOIY ieee iy os. «+ 8854 
WARD—See Guardianship © 
WARRANT 
For disobedience to subpoena... 
EEN cate aio awl «da es 10626, 10627 
WASTE 
Action 
by tenant-in-common against 
CO VOUS LUM crete shat leians sal tccey chores 9091 
for 
time for commencement..... 9033 
BUG TAs eter yetses  vetcus uh be essa a 9475 
Court may restrain during period 
GLMDANGIMTPLOM fae soa Gee ase 9447 
Damages for, on execution sales. 9497 
Executors may maintain action 
OWNER a iin ude t Wveke se ov 10259 
Limitation of actions, ..2.....%. 9033 
WW ILGUPEAC CLIO wry Mae is ic acne 9033 
WATER AND WATER-RIGHTS 
Change of name of watercourses, 
procedure for—See Change of 
IMCS Sc chicas tore ae Ace kcloct 9968— 9971 
WEARING APPAREL 
Exempt from execution ........ 9427 
WIDOWS 
Assignment of dower out of 
estates—See Probate Proceed- 
AU A Pesca een, ahs 10158-10169 


Right to support out of estate— 
See Probate Proceedings... 
RUA AS SA) ey a ae 10144-10150 


WIFE—See Husband and Wife— 
See Married Women 


WILLS 
For law relating to proof and con- 
test of wills see Probate Pro- 


SOON IPA at alfa ites ce ks 10018-10067 
Action to establish, time for com- 

SIGIR OC INGN Gea Cx aare a ff ee 28.5 a5: 5 9030 
TOW PO VOMOU Tl societies vena ck 10610 


Production in evidence, when nee- 
essary 

Proof, in what county made...... 10018 

Providing for payment of debts, 


estate, how appropriated.... 10232 
Testator may dispose of real prop- 

Sra es A he Eat wie cet aen 10612 
To be in writing, when .......... 10609 

WITNESSES 
Arrest, exoneration from, when.. 

AGE CERES REE Prt erte 10676-10679 
Attorney cannot be, when ....... 10536 
Ospaeityy Of neh cue xe ke 10534-10536 
Change of venue to suit con- 

WEULEMCE ike te era's oe a ee ae 9098 
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WITNESSES (Continued) 


Character evidence, when permis- 


BIDIC Geils vie a sae Dae ete 10670 
Children cannot be, when ....... 10535 
Clergyman cannot be, when ..... 10536 © 


Commitment for disobedience to 

subpoena, Gk see 10626-10628 
Compelled to testify if in court.. 10623 
Concealed, service of subpoena... 10621 
Confidential relations prohibit tes- 

Limony, whens ii. snieeee 10536 
Conviction of felony may be shown 

Jit Oe ory ASUS peices 10668, 10674 
Costs, on change of place of trial 9103 
Court to 


control examination of ....... 10661 
discharge from arrest. ........ 10679 
Credibility, instructions ........ 10672 
Damages, for failure to testify... 10625 
Definition Wc. vis ws oe eee ee ee oes 10533 
Depositions—See JDepositions... 
i Pai Pal tae cho she ean 10643-10658 
Direct and cross-examination de- 
NON. 2 tp eae seein ee 10662 
Disbarment proceedings, fees and 
mileigesin' *i2.2e4eee ile te ohs 8955 
Disobedience to subpoena 
CON TEM LHe om Sas eee er eeetetei ate 10624 
forfeiture of damages for ..... 10625 
In FUSLIGES | TOUTES 407 o iew tte ies 9698 
Duty to attend and remain when 
sub poen aad sia.s ss tte a ee 10673 
Examination of—See Examina- 
tions 5b dts See 6 ree 10659-10671 
Exclusion from courtroom ...8848, 10660 
Experts in handwriting ........ 10524 


How released from arrest ..10677, 10678 
Husband cannot testify, when... 10536 
Immune from arrest, when. .10676, 10677 


Impeachment ........ 10666, 10668, 10669 
In proceedings supplementary to 
GXOCUILON 2s soe cee eee 9458 
Interpreter may be sworn to 
GestiLy Wika sis ae ae ete 10538 
Judge and jury may be ..... peti malibrys 
Leading questions defined ...... 10663 
May — 
affirm OF DeGlAre <5 seis istieetee 10697 
demand fees, when... 200050 10620 
refresh memory, how ......... 10664 
Must 
answer questions, when ....... ' 10674 
attend when subpoena served.. 10673 
Oath 2 of. cen site irws sale talon 10694-10697 
One sufficient to prove fact ...... 10505 


Parties to action cannot be, when 10535 
Party producing, may impeach, 


WhO j:5.5dilhes eee See 10666 
Perpetuation of testimony of, pro- 

cedure: £0?) . pisap ue ees 10686-10692 
Persons present in court compelled 

Loc Testil His. «oe ee ee eee 10623 
Physician cannot be, when ...... 10536 
Postponement of trial, testimony 

of;*may- bey talkenn ali ces 9333 
Power of court to compel attend- 

ANCOIOL AS, “ino See es 8844, 10619 
Presumed:totspeak truth. sees 10508 
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WITNESSES (Continued) 


Presumption of truthfulness, how 


rebutted wes eee owe ee 
Priest cannot be, when ......... 10536 
Prisoners, how produced ....10628-10630 
Production, when in prison ...... 10628 
how. examined py 65 secne eee 10630 
order, on whose motion ..... .. 10629 
Protection from arrest, when..... 10676 


Publie officer cannot be, when... 10536 
Re-examination, when permissible 10667 
Refreshing memory of .......... 10664 
Right to protection on stand..... 10675 
Rules of evidence governing, pro- 
duction of testimony — See 


EVidenlOn, «needs s yee 10505-10671 
Skilled persons may decipher char- 
BOUCTS | s |ei— sie wis slneta os w weed e 10524 
Subpoena, how issued and served. 
wns a atk dies ’h beatae Uae 10619, 10620: 
Subscribing, defined ........ » «a0 LORS 
Testimony 
confined to personal knowledge. 10506 
of, show: taker, Ve. sceaes 10507, 10631 
Warrant to bring, when ........ 10626 
When 
compelled to attend court..... 10622 


not compelled to attend court.. 10622 
Who 


capable of “being ec ee . 10534 
incapable of being ........... 10535 
incompetent in actions against 
decedents.: > wih asa'. ss » seater rene 10535 
Wife cannot be, when ........ oe. L0CSE 


WOMEN—See Females—See Mar- 


Tried Women 


WRIT OF CERTIORARI 


See Writ of Review ....... 9836— 9846 


WRIT OF MANDATE 


Adverse party may answer, when. 9852 
Alternative writ 


CONTENLS NOT a t sien c's oie cles 9850 
tovissne, (When).nshesien enon » 9851 
Appeal and new trial ....... ,oea | Sou 


Applicant may 
demur to or contradict answer. 9854 


recover damages, when........ 9858 
peremptory mandate awarded 9858 
Application: for i472. eos eee - 9849 
By whom. issued). ske.. cee ae --. 9848 
Costs, recovery of .....3..% 0. coe 98am 
Court may order jury trial 
how, conducted) 2) 25.4 a2 pees 9853 
jury; Aiow idrawn th 2p ie ee 9853 
WY Tf@Th ais". oto tade ested ao area csee. 9808 
Damages, recovery of .......... 9858 
Defined sc tivis cent tte as 9847 
District judge may issue at cham- 
bers... chess ce walt ee oe 8867 


Execution for costs and damages. 9858 


Hearing before court, when ..... 9857 
How: issued ini. sae ae vclees | 
JUdemMentc, . iam ens okie eee - 9858 
Jury trial, when ordered ........ 9853 
May be issued and heard at cham- 

DOES'S S awite on eats 8 evoces “Ooum 
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WRIT OF MANDATE (Continued) 


Motion for new trial 
procedure when notice not given 
or motion denied 
where made ........ Ee oe 
Not granted by default ......... 
Hrotice of application .../......-. 
Penalty for disobedience to writ 
Peremptory 
mandate, when issued 
writ 
contents of 
when issued 
eS ae 
Rules of practice applicable. .9866, 
Service of, how made 
Stay on appeal .............08, 
Supreme court may issue, when.. 
When 
issued 


eee eee eevee 


seer e eee eee ee eee eeeeeeae 


WRIT OF PROHIBITION 


Alternative writ defined 
Application for 
NT oe o's wie one ne G4 ss 
District court may issue at cham- 
ER a or a> 0K lnina ghar erw. bi 0 
Jurisdiction of 
district court 
UNEESE COMET Gols. sree oom. «5,6 x ohel'« 
May be issued and heard at cham- 
ME hs Ooi fle. aUal's?o-dishvesis/ of wt'0) « a 
memmonindicial days, ......++.. 
Peremptory writ defined ........ 
Provisions of preceding chapter 
ECR TIGL. oo eid tine So dio en, 800 
Rules of practice applicable. .9866, 
When and by whom issued 


eeoer ere eee eee eevee 


eoeocereeeee eee eee eee 


WRIT OF REVIEW 


Appeal and new trial .......... 
Application for, how made 
By what courts granted ......... 
Contempt proceedings, issuance in 

by supreme court 
Contents of 
Copy of judgment, transmission of 
Correction of defective return.... 


oer ete eee eeeree eee eee eeeee & 


eee e eee eee 


Sex Cee CRS EC CVS e868 08 © 


District judge may issue at cham- 
bers 
Extent of review 
Granted with or without notice.. 
Hearing and judgment 
How served 
Judgment-roll, contents 
Jurisdiction 
district courts 
supreme court 
Justice of supreme court may issue 
at chambers 
May be issued and 
heard at chambers 
served, when 
Provisions of code applicable. 9866, 
Return 
Rules of practice applicable. .9866, 


nis we @ 6 614 « 0s S © Oo & S 0 ee 0 © 


eee er ee ew eee ewes 


eee eee eee ewer eeaeee 
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9860 
9858 


9850 
9851 
9852 
9867 
9859 
9742 
8803 


9848 
9849 


9863 
9862 
9861 


8867 


8829 
8803 


9865 
8850 
9863 


9864 
9867 
9862 


9867 
9838 
9837 


8866 
9840 
9845 
9844 
9796 
9836 


8867 
9843 
9838 
9844 
9842 
9846 


8829 
8803 


8866 


9865 
8850 
9867 
9839 
9867 


WRIT OF REVIEW (Continued) 


Served, how 


appeal 


coreeeere eee eeeeeereeee eee 


So COC hicks san calere dip ae «0 4.4.40" 
To 
review judgments for contempt 
of court 
whom directed 


When granted 


eoeoeereerer ee eee ee eevee 


oeoereerere eer eee eee 


WRITINGS 
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See also Evidence 
Agreement 
for compromise without 
VAM celui Saath: cies oh s Pore 
not in writing invalid, when... 
Alterations, how and by whom ex- 
MLR STLC ee tate meee cheers a els. ors a: ¢ 
Called for and inspected may be 
PELL etn wlia eon hone Sideline ww 
Certificate as to copy of, contents 
Bios iid Crk. ES 10573, 
Certificate of purchase or location 
of land prima facie evidence 
of ownership 
WOWLOW OLCOMOH ace pine iaysir where's 
Certified copies as evidence ..... 
Circumstances considered in con- 
SU LY Co Gi aly Ca a Aa ian 
Citizens may inspect public writ- 
DANS Menten gta bead aa ee siete aa oe 6 
Comparison when over thirty years 
Un ile cera wialaldlp s tise © «us ores 
Contents 
NOW ePLOV OW tect ac ate shu sone y ss 
of certain official certificates... 
Conveyance of real property by.. 
Copies inserted in pleadings..... 
Entries 
copies of, when allowed ....... 
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